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FEDERAL RULES OF COURT 
1998 EDITION 


A perfect complement to your state rules set, our Federal Rules of Court 
gives you the most useful civil and criminal federal court rules in one 
convenient and affordable softbound volume. It contains: 


Rules of Civil Procedure for the United States District Courts, 
including Supplemental Rules for Certain Admiralty and Maritime 
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Rules of Procedure of the Judicial Panel on Multidistrict Litigation 
Rules of Criminal Procedure for the United States District Courts 
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Rules Governing § 2254 Cases in the United States District Courts 
Rules Governing § 2255 Proceedings for the United States 

District Courts ! : 

Rules of Bankruptcy Procedure 

Rules of Appellate Procedure 

Rules of the United States Supreme Court 

Comprehensive indexes 

Official forms 


With Federal Rules of Court, you can quickly and accurately research 
federal rules at your desk, at home, or in the courtroom. This 
unannotated federal rules volume is supplemented as needed so that you 
can have confidence you are researching the most current federal rules. 
Each set of rules is followed by its own comprehensive index and, where 
applicable, a handy set of forms to help you file the strongest, smartest 
case possible. 


$25* 
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Preface 


This is the 1999 edition of the Annotated Rules of North Carolina. It contains 
rules and amendments thereto received by the publisher through October 30, 
1998. | : , | 

The volume has been prepared and arnt under the supervision of the 
Department of Justice of the State of North Carolina. The members of the 
North Carolina Bar are requested to communicate any defects they may find in 
the General Statutes, and any suggestions they may have for improving them, 
to the Department. 


MIcHAEL F. EASLEY 
Attorney General 
November 2, 1998 


a 08 ee) sven win a: 


‘ 


4 ‘oe bias alah 
eat te eto eg orf T ee il 
Re Bs cuit 


+ 


WE rey pends violet » Eis 
ia . . = ne eat % freee fe: fon wh ave ae year : 


& 
oth : 


a) ° 


co Cie Lal ys ( desley: ie al *¢ ee 
Rapes “iran rg 


win 4 Rs ie ah 


, 4 ee 
er + ry - 
i - ¥ u a " A ey 
6 44 4 Z Ng - i yA ti his 
, f p rd ei 
4 * 
; fie 
. = 
rt 
= ‘ Neh , 4 . 
mip a ve } c 
v 
4 
‘ 
5 e ‘ J r 
= 4 v 3 Reh agit Y 
fg ? 
a 
ie de RY. \ 
y ‘ We 
: ' 
j ‘ 
AD Tee WO 
v , ‘ 
4 
a Oe | a | fyi ’ 
te vue gti ok 
a ‘ 
4 I + sin 
ry ‘ i « 
: = Va ri im 
" , 
} 
' ‘ q ' 
she 
’ 
‘ i 6 f 
+ i f Li} » 
\ * J ah q Ny ey 
‘ 
= Par 
4] 
Ware y 
: by 
‘ ‘ * ) 
4 eS 
Ss 
: 
i . 
“ 
‘ \ + J 
ba ? YW 
é 
é ; 7 
: F 
ft » ; ig 
' et . F q why ? 
hake ‘ . ‘ a ts 4 iS f P 
1 ee i He fe 4 ' u ‘ he iy 
ce tee! 7, ; site at cartes Ae 
Paine itis \ yy : 
ay 5 ri oy Dee el 
‘| Ke : ia Mi + a + Dee Ae 
t3 ' ‘ ety a). ( 
‘ ‘ _ , 
ae iet-< 5 + t hy ie rn ise Ne ~t ups 4 
ve i} bas i 4a Te tomat Ry 
: Y 3 NaF 3 
: 1 
. f a] a *, 
34 cn } ; ct 
3 L i 
_ a Sab as) 
4 7 ‘ 
PE AN & , 
: " 5 oe - 
‘ ‘ q 
5 : ' 9 
; ‘ 
j is. 7 
5 
: Price . . 
‘ ‘ f V, ; 
my ; é . 
A 
* 
wi 4 * t ‘ 


Sef iis eng 
pn fy? 


a” 
eet met 


sd p ay ‘iu wr 
the mea awd 


' re 
€ 


tes hy fe aka 
va dig , ha yer f 
ime 


e wil hey 


ta 
ee 
se 
ret ie 


ou 
ink eo 


( vita ae 


Scope of Volume 


Statutes: | 
Federal statutes relating to authentication of records and removal of causes. 


Rules: 
General Rules of Practice for the Superior and District Courts 
North Carolina Child Support Guidelines 
Rules for Court-Ordered Arbitration in North Carolina 
Rules Implementing Statewide Mediated Settlement Conferences 1 in Supe- 
rior Court Civil Actions 
Prelitigation Farm Nuisance Mediation Program 
North Carolina Rules of Appellate Procedure 
Appendix A: Timetables for Appeals 
Appendix B: Format and Style 
Appendix C: Arrangement of Record on ante 
Appendix D: Forms 
Appendix E: Content of Briefs 
Appendix F: Fees and Costs 
Rules of the Judicial Standards Commission 
Rules for Supreme Court Review of Recommendations of the Judicial 
Standards Commission 
Code of Judicial Conduct 
Rules of Continuing Judicial Education 
Rules and Regulations of the North Carolina State Bar 
The Revised Rules of Professional Conduct of the North Carolina State Bar 
Order Establishing Client Security Fund — 
Rules Governing Admission to Practice of Law 
Rules for Continuing Legal Education Program 
Regulations Governing Continuing Legal Education 
Rules and Regulations Relating to the Appointment of Counsel for AES 
Defendants in Certain Criminal Cases 
North Carolina Supreme Court Library Rules 
Workers’ Compensation Rules of the North Carolina Industrial Commission 
Rules for Mediated Settlement and Neutral Evaluation Conferences of the 
North Carolina Industrial Commission 
Rules of the Industrial Commission Relating to the Law-Enforcement 
Officers’, Firemen’s, Rescue Squad Workers’ and Civil Air Patrol Mem- 
bers’ Death Benefits Act 
Rules for Managed Care Organizations 
Rules for Utilization of Rehabilitation Professionals in Workers’ Compensa- 
tion Claims 
Guidelines for the Utilization of Medical Rehabilitation Specialists in 
Workers’ Compensation Claims 
Guidelines for Rehabilitation Services in North Carolina 
Tort Claims Rules of the North Carolina Industrial Commission 
Rules of the Industrial Commission North Carolina Childhood Vaccine- 
Related Injury : 
Local Rules of the United States Court of Appeals for the Fourth Circuit 
Internal Operating Procedures of the United States Court of Appeals for the 
Fourth Circuit | 
Appendix A. Resolution Respecting Bar Membership in the Judicial 
Conference of the Circuit 
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SCOPE 


Appendix B. Guidelines for Preparation of Appellate Transcripts in the 
Fourth Circuit | 
Appendix C. Plan of the United States Court of Appeals for the Fourth 
Circuit in Implementation of the Criminal Justice Act 
Appendix D. Docketing Statement — Instructions 
Appendix E. Docketing Statement — Agency — Instructions 
Appendix F. Docketing Statement — Tax Court 
Rules of the Judicial Council of the Fourth Circuit Governing Complaints of 
Judicial Misconduct and Disability | 
Rules of the United States District Court for the Eastern District of North 
Carolina 
Rules of the United States Bankruptcy Court for the Eastern District of 
~ North Carolina 3 
- Local Rules of Civil, Criminal, and Bankruptcy Practice of the United States 
District Court for the Middle District of North Carolina 
Rules of the United States District Court for the Western District of North 
Carolina | : 1 
Western District Civil Justice Expense Plan : 
Rules of the United States Bankruptcy Court for the Western District of 
North Carolina | 
Rules Governing Section 2254 Cases in the United States District Courts 
ae Governing Section 2255 Proceedings for the United States District 
ourts 
Rules of Procedure for the Trial of Misdemeanors Before United States 
Magistrates [Abrogated] 
Removal of Causes 
Authentication of Records 
Extradition 


Annotations: : 
Sources of annotations to the rules of practice in all courts: 

South Eastern Reporter 2nd Series through Volume 500, p. 562. 
Federal Reporter 3rd Series through Volume 147, p. 923. 
Federal Supplement through Volume 999, p. 1481. 
Federal Rules Decisions through Volume 178, p. 628. 
Bankruptcy Reports through Volume 221, p. 48. 
Supreme Court Reporter through Volume 118, p. 2398. tnt 
North Carolina Law Review through Volume 76, pamphlet no. 5. 
Wake Forest Law Review through Volume 33, pamphlet no. 2. 
Campbell Law Review through Volume 20, pamphlet no. 2. 
Duke Law Journal through Volume 47, pamphlet no. 5. 
North Carolina Central Law Journal through Volume 22, pamphlet no. 1. 
Opinions of the Attorney General. 
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QUICK ACCESS GUIDE 


To use the Quick Access Guide bend the book so that the black margin markers 
are visible and follow the pointer to the page with the corresponding margin 
marker. This page of the Quick Access Guide corresponds to the first set 
of margin markers. The following pages of the Quick Access Guide 
correspond to the second, third and fourth sets of margin 
markers in the last three fourths of the book. 
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QUICK ACCESS GUIDE continuea) 


To use the Quick Access Guide bend the book so that the black margin markers 
are visible and follow the pointer to the page with the corresponding margin 
- marker. This page of the Quick Access Guide corresponds to the second set 
of margin markers. The following pages of the Quick Access Guide 
correspond to the third and fourth sets of margin 
markers in the last half of the book. 


State Rules 


Rules and Regulations of the North Carolina State Bar ..... (p. 265) a 
The Revised Rules of Professional Conduct of the North Carolina 

NT oon Bastien he veigiead yee tobi os Tass Rises SAR A eA © 8 (p. 495) > 
Order Establishing Client Security Fund .......0.0.00:ceeee (p. 621) & 
Rules Governing Admission to Practice of Law ................. é. 623) ad 
Regulations Governing Continuing Legal Education ........... (p. 647) > 
Rules and Regulations Relating to the Appointment of Counsel 

for Indigent Defendants in Certain Criminal Cases ........ (p. 659) a 
North Carolina Supreme Court Library Rules .................. (p. 677) a 


Workers’ Compensation Rules of the North Carolina Industrial 
TERETE PERLE Y EY esha eth th We ea Tae Min alhe fdas cae Cals aoe bide Goes ... (p. 685) > 


—~ 


Rules for Mediated Settlement and Neutral Evaluation Conferences 
of the North Carolina Industrial Commission ................ (pant) > 


Rules of the Industrial Commission Relating to the Law-Enforcement 
Officers’, Firemen’s, Rescue Squad Workers’ and Civil 


Air Patrol Members’ Death Benefits Act ............0........4. (p. 733) [ee 
Managed Care Organizations Rules ...,...............cceeeeeeee eee (p. 739) pe 
Utilization of Rehabilitation Professionals in Workers’ Compensation 

PALIT Pro a heen ear tee gu ee airy Wim Ue UN OU Maa MeI AY oats fd Bons (p. 745) p> 


Tort Claims Rules of the North Carolina Industrial Commission .. (p. 753) > 


Childhood Vaccine-Related Injury Rules of the North Carolina 
HOUsStraleCommissiOMyae Aiea). su. nn Sue ae taba ees cage eds sco duca eel (p. 761) ip 


Pal KGa 2a 
i: Sel Fi 
Fre at i 
ee pe gaily ny a7, 
WO RD tia 


wis (i bag, ee <a bit actors, no. oat to ania 


“gah if ino! vi od %e lobed janoieaatont 40 ealuifl 


eo ae ee hee ee rehis o-8 Wak msnataie aie oh wih 


A AA 
a % 
a Bc a) 
* > 
2 ind 


WOT rer tee 1 a ee ee ber : 


(S59. Lacon. wee © ines ot soieiiaiba ani rev 


a 


Poy © a 5 ae ah eae siti fas J sista) aaliriovor> a 


| lowrmoc? To. ‘Sevoieh me feu us od ot goiislatl sroatnatinael 
SCE Bn Se ‘begat Borie ea Bi nninter ai Paige sees sas i 


RE MEME: spon igre) no een nal ‘nena 000 ose sei 


d 5 i ¥ te F ! aS fey 4 8 Yi 
ra « a a - \ 
i “4 FY : - ‘ : : j 
ye VW ‘4 7 <* ee ee * #4, ~ * ste « | 1 3 wom ) oe ae a eS oe ee ee ee ee a 
Se is 7 = a y ‘ 
\ ‘ ! ; & i ae 5 ' ? ne A : 


ap vonage) goiteules ri cdc ree & pin a bataibeM 1 
GUE A enon sii SRO HOD keittvibatl hevaitisit dno ¢ 


rare 


‘Stree: rghit: srl aris et are se i rie ctceaety labetobal orld 
ean divi bisa Shiga yin' bape. servegtl Snociowh »3 t 
< Ne MED canta een ad oe ae : 


(GET her: a he Bae, ph a ee lat apitssinayO ond, 


; TF ona y ‘areanoW a ale lmcinastont noisssitids if so. 


dacs ‘ im 9st aly ali a Ba yn a a ge mig ee 


ee 


; o fer ind et a Re eee riktegeoih ese ae 


QUICK ACCESS GUIDE ‘continuea) 


To use the Quick Access Guide bend the book so that the black margin markers 
are visible and follow the pointer to the page with the corresponding margin 
marker. This page of the Quick Access Guide corresponds to the third set 


of margin markers. The following page of the Quick Access Guide 
corresponds to the fourth set of margin markers in 
the final part of the book. 
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To use the Quick Access Guide bend the book so that the black margin markers 
_ are visible and follow the pointer to the page with the corresponding margin 
marker. This page of the Quick Access Guide corresponds to 
the fourth set of margin markers. 
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GENERAL RULES OF PRACTICE FOR THE 
SUPERIOR AND DISTRICT COURTS 


Adopted Pursuant to G.S. 7A-34 
Effective July 1, 1970, 
with amendments received through September 10, 1997. 


Rule 

1. Philosophy of general rules of practice. 

2. Calendaring of civil cases. 

2.1. Designation of exceptional civil cases and 
complex business cases. 

2.2. Designation of special superior court 
judge for complex business cases. 

3. Continuances. 

4. Enlargement of time. 

5. Form of pleadings. 

6. Motions in civil actions. 

7. Pre-trial procedure (see Rule 16). 

7.1. [Appointment of guardian ad litem for 
minors. | 

8. Discovery. 

9. Opening statements. 

10. Opening and concluding arguments. 

11. Examination of witnesses. 

12. Courtroom decorum. 

13. Presence of counsel during jury delibera- 
tion. 

14. Custody and disposition of evidence at 
trial. 


Rule 

15. Electronic media and still photography 
coverage of public judicial proceed- 
ings. 

16. Withdrawal of appearance. 

17. Entries on records. 

18. Custody of appellate reports. 

19. Recordari; supersedeas; certiorari. 

20. Sureties. 

21. Jury instruction conference. 

22. Local court rules. 

23. [Summary jury trial.] 

23.1. Summary procedure for significant com- 
mercial disputes. 

24. Pretrial conference in capital cases. 

25. Motions for Appropriate Relief in Capital 
Cases. 


Forms. 


Index follows Rules. 


Rule 1. Philosophy of general rules of practice. 


These rules are applicable in the Superior and District Court Divisions of the 
General Court of Justice. They shall at all times be construed and enforced in 
such manner as to avoid technical delay and to permit just and prompt 
consideration and determination of all the business before them. 


CASE NOTES 


Applied in Taylor v. Triangle Porsche-Audi, 
Inc., 27 N.C. App. 711, 220 S.E.2d 806 (1975); 


Willoughby v. Wilkins, 65 N.C. App. 626, 310 
S.E.2d 90 (1983). 


Rule 2. Calendaring of civil cases. 
: hese to the provisions of Rule 40(a), Rules of Civil Procedure and G.S. 
-146: 


(a) The Senior Resident Judge and Chief District Judge in each Judicial 
District shall be responsible for the calendaring of all civil cases and motions 
for trial or hearing in their respective jurisdictions. A case management plan 
for the calendaring of civil cases must be developed by the Senior Resident 
Judge and the Chief District Court Judge. The Administrative Office of the 
Courts shall be available to provide assistance to judges in developing a case 
management program. 

The effective date of the plan and any amendments thereto shall be either 
January 1 or July 1. The plan must be promulgated in writing and copies of the 
plan must be distributed to all attorneys of record within the judicial district. 
In order to provide for statewide dissemination, copies of plans effective 


1 


Rule 2 SUPERIOR AND DISTRICT COURT RULES Rule 2 


January 1 shall be filed with the Administrative Office of the Courts on or 
before October 31 and on or before April 30 for plans effective July 1. 

In districts with Trial Court Administrators, the responsibility for carrying 
out the case management. plan may be delegated to the Trial Court Adminis- 
trator. 

The case management plan must contain a provision that attorneys may 
request that cases may be placed on the calendar. | 

(b) The civil calendar shall be prepared under the supervision of the Senior 
Resident Judge or Chief District Court Judge. Calendars must be published 
and distributed by the Clerk of Court to each attorney of record (or party where 
there is no attorney of record) and presiding judge no later than four weeks 
prior to the first day of court. : 

(c) Except in districts served by a Trial Court Administrator, a ready 
calendar shall be maintained by the Clerk of Court for the District and 
Superior Courts. Five months after a complaint is filed, the Clerk shall place 
that case on a ready calendar, unless the time is extended by written order of 
the Senior Resident Judge or the Chief District Judge for their respective 
jurisdictions. In districts with Trial Court Administrators, a case tracking 
system shall be maintained. 

(d) During the first full week in January and first full week following the 4th 
of July or such other weeks as the Senior Resident Judge shall designate that 
are agreeable to the Chief Justice, the Senior Resident Judge of each. district 
shall be assigned to his home district for administrative purposes. During such 
administrative terms, the Senior Resident. Judge shall be responsible for 
reviewing all cases on the ready calendar, or all cases designated by the Trial 
Court Administrator, of each county in the judicial district. The Senior 
Resident Judge shall take appropriate actions to insure prompt disposition of 
any pending motions or other matters necessary to move the cases toward a 
conclusion. The Chief District Court Judge shall undertake periodically such 
an administrative review of the District Court Civil Docket. 

(e) When an attorney is notified to appear for the setting of a calendar, 
pretrial conference, hearing of a motion or for trial, he must, consistent with 
ethical requirements, appear or have a partner, associate or another attorney 
familiar with the case present. Unless an attorney has been excused in 
advance by the judge before whom the matter is scheduled and has given prior 
notice to his opponent, a case will not be continued. 

(f) Requests for a peremptory setting for cases involving persons who must 
travel long distances or numerous expert witnesses or other extraordinary 
reasons for such a request must be made to the Senior Resident Judge or Chief 
District Judge. In districts with Trial Court Administrators, requests should be 
made to the Trial Court Administrator. A peremptory setting shall be granted 
only for good and compelling reasons. A Senior Resident Judge or Chief District 
Judge may set a case peremptorily on his own motion. 

(g) When a case on a published calendar (tentative or final) is settled, all 
attorneys of record must notify the Trial Court Administrator (Clerk of Court 
in those counties with no Trial Court Administrator) within twenty-four (24) 
hours of the settlement and advise who will prepare and present judgment, 
and when. (Amended July 1, 1980; May 16, 1988, effective July 1, 1988.) 


Legal Periodicals. — For article analyzing with North Carolina practice, and suggesting 
the 1983 amendments to Rules 6, 7, 11, 16, 26, changes in certain state and federal rules, see 
52, 53 and 67, FRCP, comparing these rules 20 Wake Forest L. Rev. 819 (1984). 


Rule 2.1 


SUPERIOR AND DISTRICT COURT RULES 


Rule 2.1 


CASE NOTES 


Failure to Timely Calendar Motion. — 
Since civil cases in this State are ordinarily 
deemed ready for trial five months after filing, 
and motion for removal could have been calen- 
dared for hearing at many earlier court ses- 
sions, defendant’s failure to put its motion on a 
hearing calendar until eight months after the 
case was filed, the hearing date being two 
months later, was unreasonable and thus a 
waiver of its right to have the case removed to 
a different county. Johnson v. Hampton Indus., 
Inc., 83 N.C. App. 157, 349 S.E.2d 332 (1986). 

Notice of Trial Date. — While no formal 
trial date was set under a local rule until the 
day of the calendar call, this does not alter the 
requirement that a party receive notice that.a 
trial on the merits has been set for a particular 
session of court. A calendar request received 


four days before the start of the session is not . 


sufficient. Dollar v. Tapp, 103 N.C. App. 162, 
404 S.E.2d 482 (1991). 

The law imposes certain affirmative du- 
ties on parties to a lawsuit to keep 
_ abreast of the proceedings in that suit. — 
A party once served with a summons has a 
duty to give the matter the attention a person 
of ordinary prudence would give to important 
business. This duty does not negate the notice 
requirements of this rule, however. Dollar v. 


Tapp, 103 N.C. App. 162, 404 S.E.2d 482 
(1991). 

Notice to Party Not Represented. by 
Counsel. — Although rule formerly specified 
that the calendar be sent to each attorney of 
record and that the copy of the certificate of 
readiness be sent to opposing counsel, it was 
implicit in the rule that where a party is not 
represented by counsel he is entitled to the 
same notice. Laroque v. Laroque, 46 N.C. App. 
578, 265 S.E.2d 444, cert. denied, 300 N.C. 
558, 270 S.E.2d 109 (1980). 

Continuance Not Granted to Unpre- 
pared Co-counsel. — Where co-counsel of 
record appeared on behalf of defendant and 
moved for a continuance solely on the grounds 
that he was not prepared to try the case, under 
subdivision (e) of this rule co-counsel was not 
entitled to a continuance. Wachovia Bank & 
Trust Co. v. Templeton Oldsmobile-Cadillac- 
Pontiac, Inc., 109 N.C. App. 352, 427 S.E.2d 
629, cert. denied, 333 N.C. 795, 431 S.E.2d 31 
(1993). 

Applied in Callaway v. Freeman, 71 N.C. 
App. 451, 322 S.E.2d 432 (1984). 

Cited in Green v. Eure, 18 N.C. App. 671, 
197 S.E.2d 599 (1973); Simmons v. Tuttle, 70 
N.C. App. 101, 318 S.E.2d 847 (1984). 


- Rule 2.1. Designation of exceptional civil cases and complex business 
cases. : 


(a) The Chief Justice may designate any case or group of cases as (a) 
“exceptional” or (b) “complex business.” A senior resident superior court judge, 
chief district court judge, or presiding superior court judge may ex mero motu, 
or on motion of any party, recommend to the Chief Justice that a case or cases 
be designated as exceptional or complex business. 

(b) Such recommendation for exceptional cases may include special areas of 
expertise needed by the judge to be assigned and may include a list of 
recommended judges. Every complex business case shall be assigned to a 
special superior court judge for complex business cases, designated by the 
Chief Justice under Rule 2.2, who shall issue a written opinion upon final 
disposition of the case. 

(c) Such recommendation shall be communicated to the Chief Justice 
through the Administrative Office of the Courts. 

(d) Factors which may be considered in determining whether to make such 
designations include: the number and diverse interest of the parties; the 
amount and nature of anticipated pretrial discovery and motions; whether the 
parties voluntarily agree to waive venue for hearing pretrial motions; the 
complexity of the evidentiary matters and legal issues involved; whether it will 
promote the efficient administration of justice; and such other matters as the 
Chief Justice shall deem appropriate. 

(e) The Chief Justice may enter such orders as are appropriate for the 
pretrial, trial, and other disposition of such designated case or cases. (Adopted 
January 5, 1988; amended August 28, 1995.) 


Rule 2.2 


SUPERIOR AND DISTRICT COURT RULES 


Rule 3 


CASE NOTES 


Applied in Travco Hotels, Inc. v. Piedmont 
Natural Gas Co., 332 N.C. 288, 420 S.E.2d 426 
(1992). 

Cited in In re North Carolina Hazardous 


Waste Mgt. Comm’n, 327 N.C. 632, 397 S.E.2d _ 


76 (1990); Watkins v. North Carolina Hazard- 
ous Waste Mgt. Comm’n, — N.C. —, 397 
S.E.2d 78 (1990); Lockert v. Lockert, 116 N.C. 
App. 738, 446 S.E.2d 606 (1994). 


Rule 2.2. Designation of special superior court judge for complex 


business cases. 


The Chief Justice shall designate one or more superior court judges as 
special judges to hear and decide complex business cases as provided in Rule 
2.1. Any judge so designated shall be known as a Special Superior Court Judge 
for Complex Business Cases. (Adopted August 28, 1995.) 


COMMENT 


The portion of this rule providing for the 
designation of a case as “exceptional” has been 
in effect in North Carolina since January 5, 
1988, and has been utilized numerous times in 
various situations. The portion of this rule 
providing for the designation of a “complex 
business case” was adopted by the North Caro- 
lina Supreme Court on August 28, 1995, as a 
result of a recommendation in the January 
1995 Annual Report of THE NORTH CARO- 
LINA COMMISSION ON BUSINESS LAWS 
AND THE ECONOMY chaired by the North 
Carolina Attorney General. 

The North Carolina Commission on Busi- 


ness Laws and the Economy was established - 


by an executive order of the Governor on April 
19, 1994, to recommend “any needed changes 
in existing statutes and regulations which 
affect the operation of businesses in North 
Carolina, particularly Chapter 55 of the North 
Carolina General Statutes ... and to recom- 
mend any needed new statutes, rules and 
regulations designed to assure that North 
Carolina offers a legal environment which pro- 
vides the flexibility and support to allow busi- 
nesses to operate successfully in this state and 
which will attract them to locate and incorpo- 
rate here.” 

The Commission’s report noted that many 
national corporations incorporate in the state 


Rule 3. Continuances. 


of Delaware because of that state’s Chancery 
Court which provides a high level of judicial 
expertise on corporate law issues. It also ob- 
served the desirability of a state having a 
substantial body of corporate law that pro- 
vides predictability for business decision mak- 
ing. Also, it is essential that corporations liti- 
gating complex business issues receive timely 
and well reasoned written decisions from an 
expert judge. 

Accordingly, the Commission recommended 
that the North Carolina Supreme Court 
amend Rule 2.1 to allow the Chief Justice to 
designate certain cases as complex business 


‘cases. The Commission also recommended 


that the Governor appoint at least one expert 
in corporate law matters as a Special Judge to 
hear cases designated by the Chief Justice 
pursuant to Rule 2.2. 

The term “complex business case” is pur- 
posely not defined in order to give litigants the 
flexibility to seek a designation as such with 
respect to any business issue that they believe - 
requires special judicial expertise. It is antici- 
pated that any case involving significant is- 
sues arising under Chapters 55, 55B, 57C, 59, 
78A, 78B and 78C of the General Statutes of 
North Carolina would be designated a complex 
business case. | 


An application for a continuance shall be made to the presiding judge of the 


court in which the case is calendared. 


When an attorney has conflicting engagements in different courts, priority 
shall be as follows: Appellate Courts, Superior Court, District Court, Magis- 


trate’s Court. 


At mixed sessions, criminal cases in which the defendant is in jail shall have 
absolute priority. (Amended February 13, 1973.) 


Rule 4 


Legal Periodicals. — For article analyzing 
the 1983 amendments to Rules 6, 7, 11, 16, 26, 
52, 53 and 67, FRCP, comparing these rules 


SUPERIOR AND DISTRICT COURT RULES 


Rule 6 


with North Carolina practice, and suggesting 
changes in certain state and federal rules, see 
20 Wake Forest L. Rev. 819 (1984). 


CASE NOTES 


The granting of a continuance is within 
the discretion of the trial court, and its 
exercise will not be reviewed in the absence of 
manifest abuse of discretion. Jenkins v. 
Jenkins, 27 N.C. App. 205, 218 S.E.2d 518 
(1975). 

Where a motion for continuance is 
based on a right guaranteed by the Con- 
stitution, the decision of the trial judge is 
reviewable as a question of law without a prior 
determination that there has been a gross 
abuse of discretion. State v. Harrill, 289 N.C. 
. 186, 221 S.E.2d 325, death sentence vacated, 
428 U.S. 904, 96 S. Ct. 3212, 49 L. Ed. 2d 1211 
(1976). 

Error and Prejudice Must Be Shown. — 
Anew trial will be awarded because of a denial 
of a motion for continuance only if the defen- 


Rule 4. Enlargement of time. 


dant shows that there was error in the denial 
and. that the defendant was _ prejudiced 
thereby. State v. Harrill, 289 N.C. 186, 221 
S.E.2d 325, death sentence vacated, 428 U.S. 
904, 96S. Ct. 3212, 49 L. Ed. 2d 1211 (1976). 

Attorneys, under the guise of having 
business requiring their presence else- 
where, ought not to be allowed to delay, defeat 
or prevent a litigant from having his case tried 
or being heard on a motion at some reasonably 
suitable and convenient time. Jenkins v. 
Jenkins, 27 N.C. App. 205, 218 S.E.2d 518 
(1975). 

Applied in Lee v. Jenkins, 57 N.C. App. 522, 
291 S.E.2d 797 (1982); Butler Serv. Co. v. 
Butler Serv. Group, Inc., 66 N.C. App. 132, 310 
S.E.2d 406 (1984). 


The judge or clerk of the court in which the action is pending may by order 


extend the time for filing answer. 


_ When counsel, by consent under Rule 6 (b), agree upon an enlargement of 
time, the agreement shall be reduced to writing and filed with the clerk. 


Rule 5. Form of pleadings. 


(a) If feasible, each paper presented to the court for filing shall be flat and 
unfolded, without manuscript cover, and firmly bound. All papers presented to 
the court for filing shall be letter size (8/%” x 11”), with the exception of wills 
and exhibits. The Clerk of Superior Court shall require a party to refile any 
paper which does not conform to this size. This subsection of this rule shall 
become effective on July 1, 1982. Prior to that date either letter or legal size 
papers will be accepted. 

(b) All papers filed in civil actions, special proceedings and estates shall 
include as the first page of the filing a cover sheet summarizing the critical 
elements of the filing in a format prescribed by the Administrative Office of the 
Courts. The Clerk of Superior Court shall not reject the filing of any paper that 
does not include the required cover sheet. Instead, the clerk shall file the paper, 
notify the filing party of the omission and grant the filing party a reasonable 
time not to exceed five (5) days within which to file the required cover sheet. 
Until such time as the party files the required cover sheet, the court shall take 
no further action other than dismissal in the case. (Amended July 1, 1982; 
further amended September 5, 1996, effective October 1, 1996; further 
amended June 25, 1997, effective August 1, 1997.) 


Rule 6. Motions in civil actions. 


All motions, written or oral, shall state the rule number or numbers under 
which the movant is proceeding. (See Rule 7 of Rules of Civil Procedure.) 

Motions may be heard and determined either at the pre-trial conference or 
on motion calendar as directed by the presiding judge. 


9) 
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Rule 7 


Every motion shall be signed by at least one attorney of record in his 
individual name. He shall state his office address and telephone number | 
immediately following his signature. The signature of an attorney constitutes 
a certificate by him that he has read the motion; that to the best of his 
knowledge, information and belief, there are good grounds to support it; and 
that the motion is not interposed for delay. (See Rule 7 (b) (2); also Rule 11.) 

The court in civil matters, on its motion or upon motion by a party, may in 
its discretion order that argument of any motion be accomplished by means of 
a telephone conference without requiring counsel to appear in court in person. 
Upon motion of any party, the court may order such argument to be recorded 
in such manner as the court shall direct. The court may direct which party 
shall pay the costs of the telephone calls. Conduct of counsel during such 
arguments may be subject to punishment as for direct criminal contempt of 


court. (Amended January 1, 1985.) 


Legal Periodicals. — For article analyzing 
the 1983 amendments to Rules 6, 7, 11, 16, 26, 
52, 53 and 67, FRCP, comparing these rules 


with North Carolina practice, and suggesting 
changes in certain state and federal rules, see 
20 Wake Forest L. Rev. 819 (1984). 


CASE NOTES 


Rule Number Necessary. — The trial 

judge should decline to rule upon motions 
which did not contain the rule number. under 
which the movant is proceeding. Lehrer v. 
Edgecombe Mfg. Co., 13 N.C. App. 412, 185 
S.E.2d 727 (1972). 
_ Except When Defense of Insufficiency 
of Service of Process Asserted in Respon- 
sive Pleading. — Although worded as a mo- 
tion, the defense of insufficiency of service of 
process was asserted in defendant’s responsive 
pleading; therefore, the rule requiring that a 
movant state the rule number under which he 
is proceeding was inapplicable, and failure of 
defendant to so state did not constitute waiver 
of his defense of invalid service of process. 
Williams v. Hartis, 18 N.C. App. 89, 195 S.E.2d 
806 (1973). - 

A motion which did not comply with the 
first paragraph of this rule was not to- 
tally defective since the directive of this rule 
of practice has the salutary purpose of ensur- 
ing that the court and the parties are aware of 
the grounds upon which the movant is relying, 
the court’s order in the case indicated that the 
judge was fully aware of the basis for the 
motion. Wood v. Wood, 297 N.C. 1, 252 S.E.2d 
799 (1979). 

In a child custody proceeding where the 
defendant filed a motion for modification of a 
child visitation order, the plaintiff was not 
prejudiced by failure of the defendant to state 
the number of the rule under which he was 
proceeding as required by this rule since the 


written motion fully informed the plaintiff of 
the relief he was seeking and his reasons 
therefor. Hamlin v. Hamlin, 302 N.C. 478, 276 
S.E.2d 381 (1981). 

Where there is an awareness by the 


trial judge of the grounds, the motion is 


adequately stated for the purposes of this rule. 
McGinnis v. Robinson, 43 N.C. App. 1, 258 
S.E.2d 84 (1979). 

Applied in Long v. Coble, 11 N.C. App. 624, . 


~ 182 S.E.2d 234 (1971); Duke v. Meisky, 12 N.C. 


App. 329, 183 S.E.2d 292 (1971); Finley v. 
Finley, 15 N.C. App. 681, 190 S.E.2d 660 
(1972); Neff v. Queen City Coach Co., 16 N.C. 
App. 466, 192 S.E.2d 587 (1972); Smith v. 
Smith, 17 N.C. App. 416, 194 S.E.2d 568 
(1973); Hamm v. Texaco, Inc., 17 N.C. App. 
451, 194 S.E.2d 560 (1973); Taylor v. Triangle 
Porsche-Audi, Inc., 27 N.C. App. 711, 220 
S.E.2d 806 (1975); Sherman v. Myers, 29 N.C. 
App. 29, 222 S.E.2d 749 (1976). 

Stated in Don’s Plumbing Co. v. Union Sup- 
ply Co., 11 N.C. App. 662, 182 S.E.2d 219 
(1971); Mull v. Mull, 13 N.C. App. 154, 185 
S.E.2d 14 (1971); Clouse v. Chairtown Motors, 
Inc., 14 N.C. App. 117, 187 S.E.2d 398 (1972). 

Cited in Lattimore v. Powell, 15 N.C. App. 
522, 190 S.E.2d 288 (1972); Hoglen.v. James, 
38 N.C. App. 728, 248 S.E.2d 901 (1978); 
Whitfield v. Wakefield, 51 N.C. App. 124, 275 
S.E.2d 263 (1981); Nickels v. Nickels, 51 N.C. 
App. 690, 277 S.E.2d 577 (1981); In re Estate 
of English, 83 N.C. App. 359, 350 S.E.2d 379 
(1986). 


‘Rule 7. Pre-trial procedure (see Rule 16). 


There shall be a pre-trial conference in every civil case, unless counsel for all 
parties stipulate in writing to the contrary and the court approves the 
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stipulation. Upon its own motion or upon request of any party, the court may 
dispense with or limit the scope of the pre-trial conference or order. 

In uncontested divorce, default, and magistrate cases and magistrate 
appeals, a pre-trial conference or order is not required. 

A party who has not requested a pre-trial conference may not move for a 
continuance on the ground that it has not been held. 

At least twenty-one days prior to trial date, the plaintiff’s een shall 
arrange a pre-trial conference with the defendant’s attorney to be held not 
later than seven days before trial date. At such conference a pre-trial order 
shall be prepared and signed by the attorneys. 

-If, after due diligence, plaintiff’s attorney cannot arrange a conference with 
defendant’s attorney, he may apply to the presiding judge or other judge 
holding court in the district (or district court judge with respect to district court 
cases) who shall make an appropriate order. The defense attorney may initiate 
pre-trial under the same rules applicable to plaintiff's attorney. 

The pre-trial order shall be in substance as shown on the attached sample 
form. 


Editor’s note. — The form referred to in 52, 538 and 67, FRCP, comparing these rules 
this rule is set out following Rule 23. with North Carolina practice, and suggesting 


ee . : changes in certain state and federal rules, see 
Legal Periodicals. — For article analyzing | , 
the 1983 amendments to Rules 6, 7, 11, 16, 26, 20 Wake Forest L. Rev. 819 (1984). 


CASE NOTES 


Cited in Holloway v. Wachovia Bank & 
Trust Co., 339 N.C. 338, 452 S.E.2d 233 (1994). 


Rule 7.1. [Appointment of guardian ad litem for minors.] 


When any person is charged with a crime wherein the victim is a minor, or 
a minor is a potential witness to such crime, the court may appoint an attorney, 
from a list of pro bono attorneys approved by the Chief District Court Judge, 
as guardian ad litem for such minor victim or witness. (Adopted July 26, 1990, 
effective October 1, 1990.) 


Rule 8. Discovery. 


Counsel are required to begin promptly such discovery proceedings as should 
be utilized in each case, and are authorized to begin even before the pleadings 
are completed. Counsel are not permitted to wait until the pre-trial conference 
is imminent to initiate discovery. (Amended May 16, 1988, effective July 1, 
1988.) 


Cross References. — As to sequence and 
timing of discovery, see § 1A-1, Rule 26(d). 


CASE NOTES 
Applied in Clarke v. Clarke, 47 N.C. App. Cited in Rutherford v. Bass Air Condition- 
249, 267 S.E.2d 361 (1980).. ing Co., 38 N.C. App. 630, 248 S.E.2d 887 


Stated in Winston-Salem Joint Venture v. (1978); Ramsey v. Keever’s Used Cars, 92'N.C. 
City of Winston-Salem, 65 N.C. App. 532, 310 App. 187, 374 S.E.2d 135 (1988). 
S.E.2d 58 (1983). 


Rule 9 


Rule 9. Opening statements. 
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Rule 10 


At any time before the presentation of evidence counsel for each party may 
make an opening statement setting forth the grounds for his claim or defense. 

The parties may elect to waive opening statements. Prcaipeairs 

Opening statements shall be subject to such time and scope limitations as 


may be imposed by the court. 


CASE NOTES 


This rule limits the purpose of the 
statement to that of setting forth the grounds 
of a claim or defense, which means stating the 
evidence upon which the claim or defense is 
based. State v. Paige, 316 N.C. 630, 343 S.E.2d 
848 (1986). 

Defendant May Not Make Opening 
Statement Personally. — The defendant, 
while retaining the services of his court-ap- 
pointed counsel was not entitled to make an 
opening statement in propria persona. State v. 
House, 295 N.C. 189, 244 S.E.2d 654 (1978). 

Limitations on Defendant’s Opening 


Statement Not Reversible Error. — While 
the trial judge may have more strictly super- 
vised defendant’s opening statement than is 
done in most trials, the limitations he imposed 
did not sufficiently prejudice the defendant’s 
case to require reversal of his conviction. State 
v. Paige, 316 N.C. 630, 343 S.E.2d 848 (1986). 

Quoted in Keene v. Wake County Hosp. 
Sys., 74 N.C. App. 528, 328 S.E.2d 883 (1985). 

Cited in State v. McCaskill, 47 N.C. App. 
289, 267 S.E.2d 331 (1980); State v. Freeman, 
93 N.C. App. 380, 378 S.E.2d 545 (1989). 


Rule 10. Opening and concluding arguments. 


In all cases, civil or criminal, if no evidence is introduced by the defendant, 
the right to open and close the argument to the jury shall belong to him. If a 
question arises as to whether the plaintiff or the defendant has the final 
argument to the jury, the court shall decide who is so entitled, and its decision 
shall be final. 

In a criminal case, where there are multiple defendants, if any defendant 
introduces evidence the closing argument shall belong to the solicitor. 

In a civil case, where there are multiple defendants, if any defendant 
introduces evidence, the closing argument shall belong to the plaintiff, unless 


the trial judge shall order otherwise. 


Legal Periodicals. — For survey of 1982 
law on evidence, see 61 N.C.L. Rev. 1126 
(1983). 

For article, “Rummaging Through a Wilder- 


ness of Verbiage: The Charge Conference, Jury 
Argument and Instructions,” see 8 Campbell 
L. Rev. 269 (1986). 


CASE NOTES 


Trial Judge Controls Sequence of Argu- 
ment. — The time and sequence of argument 
of a case to the jury is controlled by the trial 
judge under the authority of this rule. State v. 
Andrews, 12 N.C. App. 421, 184 S.E.2d 69, 
appeal dismissed, 279 N.C. 727, 185 S.E.2d 
704 (1971), cert. denied, 404 U.S. 1041, 92 S. 
Ct. 726, 30 L. Ed. 2d 734, 407 U.S. 922, 92 S. 
Ct. 2467, 32 L. Ed. 2d 807 (1972); State v. 
Parker, 66 N.C. App. 293, 311 S.E.2d 321 
(1984). 

And He May Rule at Close of Evidence. 
— The trial judge is not required to rule upon 
the sequence of the argument prior to the 
closing of the evidence. State v. Andrews, 12 


N.C. App. 421, 184 S.E.2d 69, appeal dis- 
missed, 279 N.C. 727, 185 S.E.2d 704 (1971), 
cert. denied, 404 U.S. 1041, 92S. Ct. 726, 30 L. 
Ed. 2d 734, 407 U.S. 922, 92 S. Ct. 2467, 32 L. 
Ed. 2d 807 (1972). . 

The right to closing argument is a sub- 
stantial legal right of which a defendant 
may not be deprived by the exercise of a judge’s 
discretion. State v. Eury, 317 N.C. 511, 346 
S.EH.2d 447 (1986). 

Where a defendant offers evidence at 
trial, the prosecution has a right to make the 
opening and closing argument to the jury. 
State v. Pickard, 107 N.C. App. 94, 418 S.E.2d 
690 (1992). 


Rule 10 


Where the defendant in a capital case 
presented evidence, the State had the right 
to give the final closing argument pursuant to 
this rule. Section 84-14 did not give defendant 
the right to respond to the State’s argument. 
State v. Gladden, 315 N.C. 398, 340 S.E.2d 
673, cert. denied, 479 U.S. 871, 107 S. Ct. 241, 
93 L. Ed. 2d 166 (1986). 

_ Where defendant introduced evidence, the 

state had the right to the opening and closing 
arguments. State v. Battle, 322 N.C. 69, 366 
S.E.2d 454, cert. denied, 487 U.S. 1220, 108 S. 
Ct. 2876, 101 L. Ed. 2d 911 (1988). 

When, in a capital case, a defendant 
does not offer evidence and is entitled to 
_ both open and close the argument to the jury, 
his attorneys may each address the jury as 
many times as they desire during the closing 
phase of the argument. The only limit to this 
right is the provision of § 84-14 allowing the 
trial judge to limit to three the number of 
counsel on each side who may address the jury. 
State v. Eury, 317 N.C. 511, 346 S.E.2d 447 
(1986). 

Where defendant in a capital case presented 
no evidence during the guilt-innocence phase 
of the trial, he was entitled to present both the 
opening and final arguments to the jury dur- 
ing the closing arguments for that phase. State 
v. Mitchell, 321 N.C. 650, 365 S.E.2d 554 
(1988). | 

If in a non-capital case defendant elects 
to present evidence, he is entitled to open 
the argument to the jury before the prosecu- 
tion argues, and two of his counsel may ad- 
dress the jury within the time limits pre- 
scribed by § 84-14. State v. Eury, 317 N.C. 511, 
346 S.E.2d 447 (1986). 

If defendant in a non-capital case does 
not present evidence, he is entitled to both 
open and close the argument to the jury. In 
such case he may have one lawyer make the 
opening argument and one the closing, or he 
may waive one argument and have both law- 
yers address the jury during the remaining 
argument. State v. Eury, 317 N.C. 511, 346 
S.E.2d 447 (1986). 

Where defendant by stipulation waived 
her opening argument, failure of the trial 
judge to allow both of defendant’s counsel to 
make the closing argument was prejudicial 
error on the non-capital as well as the capital 
charges against her. State v. Eury, 317 N.C. 
511, 346 S.E.2d 447 (1986). 

When there are several defendants and 
one of them elects to offer evidence, the right to 
open and conclude the arguments belongs to 
the State. State v. Taylor, 289 N.C. 223, 221 
S.E.2d 359 (1976). 
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Rule 10 


Defendant’s contention that consolidation of 
cases resulted in prejudicial error to him be- 
cause he was deprived of his right to open and 
close the jury arguments when ‘his codefen- 
dant elected to testify is without merit. State v. 
Taylor, 289 N.C. 223, 221 S.E.2d 359 (1976). 

The trial court properly allowed the 
State to close the argument where defen- 
dant called a witness and examined him but 
did not glean helpful information from the 
witness because the witness refused to incrim- 
inate himself. State v. Curtis, 18 N.C. App. 
116, 196 S.E.2d 278 (1973). 

Proper test as to whether an object has 
been put in evidence is whether a party has 
offered it as substantive evidence or so that the 
jury may examine it and determine whether it 
illustrates, corroborates, or impeaches the tes- 
timony of a witness. If the party shows it to a 
witness to refresh his recollection, it has not 
been offered into evidence. State v. Hall, 57 
N.C. App. 561, 291 S.E.2d 812 (1982). 

The trial court did not err by granting 
defendant the right to open and close the 
final jury arguments where defendant offered 
no evidence of his own, but was called to testify 
by plaintiff as an adverse witness. Hord v. 
Atkinson, 68 N.C. App. 346, 315 S.E.2d 339 
(1984). 

Loss of Right to Open or Close. — Where 
defendant offered the photograph into evi- 
dence because the witness said it would help 
him illustrate his testimony, the photograph 
was then shown to the jury while the witness 
answered questions posed by defendant and 
defendant used the photograph to impeach the 
witness, defendant lost his right to open and 
close jury argument. State v. Skipper, 337 N.C. 
1, 446 S.E.2d 252 (1994), cert. denied, 513 U.S. 
1134, 115 S. Ct. 953, 130 L. Ed. 2d 895 (1995), 
cert. dismissed, 342 N.C. 417, 465 S.E.2d 547 
(1995). 

Applied in State v. Brown, 13 N.C. App. 
261, 185 S.E.2d 471 (1971); State v. McCaskill, 
47 N.C. App. 289, 267 S.E.2d 331 (1980); State 
v. Watts, 77 N.C. App. 124, 334 S.E.2d 400 
(1985); State v. Childers, 80 N.C. App. 236, 341 
S.E.2d 760 (1986); Mutual Benefit Life Ins. Co. 
v. City of Winston-Salem, 100 N: C. App. 300, 
395 S.E.2d 705 (1990). 

Quoted in State v. Lee, 277 N.C. 205, 176 
S.E.2d 765 (1970); State v. Baker, 34 N.C. App. 
434, 238 S.E.2d 648 (1977). 

Stated in State v. Coffey, 326 N.C. 268, 389 
S.E.2d 48 (1990); State v. Oxendine, 112 N.C. 
App. 731, 436 S.E.2d 906 (1993). 

Cited in Durham v. Quincy Mut. Fire Ins. 
Co., 311 N.C. 361, 317 S.E.2d 372 (1984). 
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Rule 11. Examination of witnesses. 


When several counsel are employed by the same party, the examination or 
cross-examination of each witness for such party shall be conducted by one 
counsel, but the counsel may change with each successive witness or, with 
leave of the court, in a prolonged examination of a single witness. 


CASE NOTES 


Discretion of Trial Judge as to Change imminent. State v. Houston, 19 N.C. App. 542, 
of Counsel. — This rule clearly leaves it to 199 S.E.2d 668, cert. denied, 284 N.C. 426, 200 
the discretion of the trial court to permit a S.E.2d 662 (1973). 
change of counsel if a lengthy examination is 


Rule 12. Courtroom decorum. 


Except for some unusual reason connected with the business of the court, 
attorneys will not be sent for when their cases are called in their regular order. 

Counsel are at all times to conduct themselves with dignity and propriety. 
All statements and communications to the court other than objections and 
exceptions shall be clearly and audibly made from a standing position behind 
the counsel table. Counsel shall not approach the bench except upon the 
permission or request of the court. 

The examination of witnesses and jurors shall be conducted from a sitting 
position behind the counsel table except as otherwise permitted by the court — 
[see S. vs. Bass, 5 N.C. App. 431 (1969)]. Counsel shall not approach the 
witness except for the purpose of presenting, inquiring about, or examining the 
witness with respect to an exhibit, document, or diagram. 

Any directions or instructions to the court reporter are to be made in open ~ 
court by the presiding judge only, and not by an attorney. 

Business attire shall be appropriate dress for counsel while in the court- 
room. 

All personalities between counsel should be avoided. The personal history or 
peculiarities of counsel on the opposing side should not be alluded to. 
Colloquies between counsel should be avoided. 

Adverse witnesses and suitors should be treated with fairness and due 
Pee Abusive language or offensive personal references are prohib- 
ited. 

The conduct of the lawyers before the court and with other lawyers should be 
characterized by candor and fairness. Counsel shall not knowingly misinter- 
pret the contents of a paper, the testimony of a witness, the language or 
argument of opposite counsel or the language of a decision or other authority; 
nor shall he offer evidence which he knows to be inadmissible. In an argument 
addressed to the court, remarks or statements should not be interjected to 
influence the jury or spectators. (See Rule 22, Canons of Ethics and Rules of 
Professional Conduct, N.C. State Bar, G.S. 4A p. 273.) 

Suggestions of counsel looking to the comfort or convenience of jurors should 
be made to the court out of the jury’s hearing. Before, and during trial, a lawyer 
should attempt to avoid communicating with jurors, even as to matters foreign 
to the cause. 

Counsel should yield gracefully to rulings of the court and avoid detrimental 
remarks both in court and out. He should at all times promote respect for the 
court. (See Rule 1, Canons of Ethics and Rules of Professional Conduct, N.C. 
State Bar, G.S. 4A p. 269.) 


Editor’s note. — The Canons of Ethics and Legal Periodicals. — For article discuss- 
Rules of Professional Conduct, referred to ing the mechanics of objecting, see 4 Campbell 
above, are now found in this Rules Volume. L. Rev. 339 (1982). 
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CASE NOTES 
Applied in State v. Williams, 305 N.C. 656, Cited in State v. Allen, 322 N.C. 176, 367 
292 S.E.2d 243 (1982). S.E.2d 626 (1988). 


Quoted in Forsyth Mem. Hosp. v. 
Armstrong World Indus., Inc., 336 N.C. 438, 
' 444 §.E.2d 423 (1994). 


Rule 13. Presence of counsel during jury deliberation. 


The right to be present during the trial of civil cases shall be deemed to be 
waived by a party or his counsel by voluntary absence from the courtroom at 
a time when it is known that proceedings are being conducted, or are about to 
be conducted. In such event the proceedings, including the giving of additional 
instructions to the jury after they have once retired, or receiving the verdict, 
may go forward without waiting for the arrival or return of counsel or a party. 

After the jury has retired to deliberate upon a verdict in a criminal case, at 
least one attorney representing the defendant shall remain in the immediate 
area of the courtroom so as to be available at all times during the deliberation 
of the jury and when the verdict is received. 


Rule 14. Custody and disposition of evidence at trial. 


Once any item of evidence has been introduced, the clerk (not the court 
reporter) is the official custodian thereof and is responsible for its safekeeping 
and rnd for use as needed at all adjourned sessions of the court and for 
appeal. 

After being marked for identification, all exhibits offered or admitted in 
evidence in any cause shall be placed in the custody of the clerk, unless 
otherwise ordered by the court. 

Whenever any models, diagrams, exhibits, or materials have been offered 
into evidence and received by the clerk, they shall be removed by the party 
offering them, except as otherwise directed by the court, within 30 days after 
final judgment in the trial court if no appeal is taken; if the case is appealed, 
within 60 days after certification of a final decision from the appellate division. 
At the time of removal a detailed receipt shall be given to the clerk and filed in 
the case file. 

If the party offering an exhibit which has been placed in the custody of the 
clerk fails to remove such article as provided herein, the clerk shall write the 
attorney of record (or the party offering the evidence if he has no counsel) 
calling attention to the provisions of this rule. If the articles are not removed 
A 30 days after the mailing of such notice, they may be disposed of by the 
cler 


Rule 15. Electronic media and still photography coverage of public 
judicial proceedings. 


(a) Definition. 

The terms “electronic media coverage” and “electronic coverage” are used in 
the generic sense to include coverage by television, motion picture and still 
photography cameras, broadcast microphones and recorders. 

(b) Coverage allowed. 

Electronic media and still photography coverage of public judicial proceed- 
ings shall be allowed in the appellate and trial courts of this state, subject to 
the conditions below. 

(1) The presiding justice or judge shall at all times have authority to 
prohibit or terminate electronic media and still ee ere coverage of public 
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judicial proceedings, in the courtroom or the corridors immediately adjacent 
thereto. A 

(2) Coverage of the following types of judicial proceedings is expressly 
prohibited: adoption proceedings, juvenile proceedings, proceedings held be- 
fore clerks of court, proceedings held before magistrates, probable cause 
proceedings, child custody proceedings, divorce proceedings, temporary and 
permanent alimony proceedings, proceedings for the hearing of motions to 
suppress evidence, proceedings involving trade secrets, and in camera proceed- 
ings. 

3) Coverage of the following categories of witnesses is expressly prohibited: 
police informants, minors, undercover agents, relocated witnesses, and victims 
and families of victims of sex crimes. Py ATS | | 

(4) Coverage of jurors is prohibited expressly at any stage of a judicial 
proceeding, including that portion of a proceeding during which a jury is 
selected. The trial judge shall inform all potential jurors at the beginning of the 
jury selection process of the restrictions of this particular provision which is 
designated (b)(4). ; | ! 

(c) Location of equipment and personnel. 

(1) The location of equipment and personnel necessary for electronic media 
and still photographic coverage of trial proceedings shall be at a place either 
inside or outside the courtroom in such a manner that equipment and 
personnel are completely obscured from view from within the courtroom and 
not heard by anyone inside the courtroom. 

(i) If located within the courtroom, this area must be set apart by a booth or 
other partitioning device constructed therein at the expense of the media. Such 
construction must be in harmony with the general architectural style and 
decor of the courtroom and must meet the approval of the Senior Resident 
Superior Court Judge and the governing body of the county or municipality 
that owns the facility. | | 

(ii) If located outside the courtroom, any booth or other partitioning device 
must be built so that passage to and from the courtroom will not be obstructed. 
This arrangement must meet the approval of the Senior Resident Superior 
Court Judge and the governing body of the county or municipality that owns 
the facility. | : 

(2) Appropriate openings to allow photographic coverage of the proceedings 
under these rules may be made in the booth or partitioning device, provided 
that no one in the courtroom will see or hear any photographic or audio 
equipment or the personnel operating such equipment. Those in the courtroom 
are not to know when or if any such equipment is in operation. 

(3) The presiding judge may, however, exercise his or her discretion to 
permit the use of electronic media and still photography coverage without 
booths or other restrictions set out in Rule 15(c)(1) and (c)(2) if the use can be 
made without disruption of the proceedings and without distraction to the 
jurors and other participants. Such permission may be withdrawn at any time. 

(4) Video tape recording equipment which is not a component part of a 
television camera shall be located in an area remote from the courtroom. 

(5) Media personnel shall not exit or enter the booth area or courtroom once 
the proceedings are in session except during a court recess or adjournment. 

(6) Electronic media equipment and still photography equipment shall not 
be taken into the courtroom or removed from the designated media area except 
at the following times: 

(i) prior to the convening of proceedings; 

(ii) during the luncheon recess; 

_ Gui) during any court recess with the permission of the presiding justice or 
judge; and : 

(iv) after adjournment for the day of the proceedings. 
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(7) The Chief Justice of the Supreme Court, and the Chief Judge of the 
Court of Appeals, may waive the requirements of Rule 15(c)(1) and (2) with 
respect to judicial proceedings in the Supreme Court and in the Court of 
Appeals, respectively. 

(d) Official representatives of the media. 

(1) This Court hereby designates the North Carolina Association of Broad- 
casters, the Radio and Television News Directors Association of the Carolinas, 
and the North Carolina Press Association, as the official representatives of the 
news media. The governing boards of these associations shall designate one 
person to represent the television media, one person to represent the radio 
broadcasters, and one person to represent still photographers in each county in 
which electronic media and still photographic coverage is desired. The names 
of the persons so designated shall be forwarded to the Senior Resident Superior 
Court Judge, the Director of the Administrative Office of the Courts, and the 
county manager or other official responsible for administrative matters in the 
county or municipality in which coverage is desired. Thereafter these persons 
shall conduct all negotiations with the appropriate officials concerning the 
construction of the booths or partitioning devices referred to above. Such 
persons shall also be the only persons authorized to speak for the media to the 
presiding judge concerning the coverage of any judicial proceedings. 

(2) It is the express intent and purpose of this rule to preclude judges and 
other officials from having to “negotiate” with various representatives of the 
news media. Since these rules require pooling of equipment and personnel, 
cooperation by the media is of the essence and the designation of three media 
representatives is expressly intended to prevent presiding judges from having 
to engage in discussion with others from the media. 

(e) Equipment and personnel. 

(1) Not more than two television cameras shall be permitted in any trial or 
appellate court proceedings. 

(2) Not more than one still photographer, utilizing not more than two still 
cameras with not more than two lenses for each camera and related equipment 
for print purposes, shall be permitted in any proceeding in a trial or appellate 
court. 

(3) Not more than one wired audio system for radio broadcast purposes shall 
be permitted in any proceeding in a trial or appellate court. Audio pickup for 
all media purposes shall be accomplished with existing audio systems present 
in the court facility. If no technically suitable audio system exists in the court 
facility, microphones and related wiring essential for media purposes may be 
installed and maintained at media expense. The microphones and wiring must 
be unobtrusive and shall be located in places designated in advance of any 
proceeding by the Senior Resident Superior Court Judge of the judicial district 
in which the court facility is located. Such modifications or additions must be 
approved by the governing body of the county or municipality which owns the 
facility. Provided, however, hand-held audio tape recorders may be used upon 
prior notification to, and with the approval of, the presiding judge; such 
approval may be withdrawn at any time. 

(4) Any “pooling” arrangements among the media required by these limita- 
tions on equipment and personnel shall be the sole responsibility of the media 
without calling upon the presiding judge to mediate any dispute as to the 
appropriate media representative or equipment authorized to cover a partic- 
ular proceeding. In the absence of advance media agreement on disputed 
equipment or personnel issues, the presiding judge shall exclude all contesting 
media personnel from a proceeding. 

(5) In no event shall the number of personnel in the designated area exceed 
the number necessary to operate the designated equipment or which can 
comfortably be secluded in the restricted area. 
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(f) Sound and light criteria. ) 

(1) Only television photographic and audio equipment which does not 
produce distracting sound or light shall be employed to cover judicial proceed- 
ings. No artificial lighting device of any kind shall be employed in connection 
with the television camera. : 

(2) Only still camera equipment which does not produce distracting sound 
or light shall be employed to cover judicial proceedings. No artificial lighting 
device of any kind shall be employed in connection with a still camera. 

(g) Courtroom light sources. | 7 

With the concurrence of the Senior Resident Superior Court Judge of the 
judicial district in which a court facility is situated, modifications and 
additions may be made in light sources existing in the facility, provided such 
modifications or. additions are installed and maintained without public ex- 
pense and provided such modifications or additions are approved by the 
governing body of the county or municipality which owns the facility. 

(h) Conferences of counsel. 

To protect the attorney-client privilege and the right to counsel, there shall 
be no audio pickup or broadcast of conferences which occur in a court facility 
between attorneys and their clients, between co-counsel of a client, between _ 
adverse counsel, or between counse! and the presiding judge held at the bench. 

(i) Impermissible use of media material. 

None of the film, video tape, still photographs or audio reproductions 
developed during or by virtue of coverage of a judicial proceeding shall be 
admissible as evidence in the proceeding out of which it arose, any proceeding 
subsequent and collateral thereto, or upon any retrial or appeal of such | 
proceedings. (Amended June 13, 1990.) 7 


Editor’s note. — An order adopted Sept. appellate and trial courts of this State would 


21, 1982, and effective Oct. 18, 1982, as be allowed on an experimental basis, in accor- 
amended, provided that former versions of this dance with the terms of the order. The 
rule and Canon 3A(7) of the Code of Judicial amended versions of this rule, set out above, ~ 
Conduct, published in 276 N.C. at p. 740, were © and Canon 3A(7) of the Code of Judicial Con- 
suspended to and including June 30; 1990, and duct now contain provisions regarding elec- 
that electronic media and still photograph tronic media and still photography coverage of 
coverage of public judicial proceedings in the public judicial proceedings. | 
CASE NOTES 


Cited in State v. Hudson, 331 N.C. 122, 415 
S.E.2d 732 (1992). 


Rule 16. Withdrawal of appearance. 


No attorney who has entered an appearance in any civil action shall 
withdraw his appearance, or have it stricken from the record, except on order 
of the court. Once a client has employed an attorney who has entered a formal 
appearance, the attorney may not withdraw or abandon the case without (1) 
justifiable cause, (2) reasonable notice to the client, and (3) the permission of 
the court. (See Smith vs. Bryant, 264 N.C. 208. See also Rule 43 of Rules of the 
N.C. State Bar, Volume 4(a) of General Statutes of North Carolina, page 278, 
entitled “Withdrawal from employment as attorney or counsel.”) | 


Editor’s note. — The Rules of the North 
Carolina State Bar, referred to above, are now 
found in this Rules Volume. 
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Rule 18 


CASE NOTES 


This rule is expressly based on Smith v. 
Bryant, 264 N.C. 208, 141 S.E.2d 303 (1965). 
Underwood v. Williams, 69 N.C. App. 171, 316 
S.E.2d 342 (1984). 

Attorney-Client Relationship Dissolved 
at Any Time. — As between the attorney and 
his client, the relationship may, in good faith, 
be dissolved at any time. High Point Bank & 
Trust Co. v. Morgan-Schultheiss, Inc., 33 N.C. 
App. 406, 235 S.E.2d 693, cert. denied, 293 
N.C. 258, 237 S.E.2d 535 (1977), 439 U.S. 958, 
99 S. Ct. 360, 58 L. Ed. 2d 350 (1978). 

But Withdrawal from Litigation Must 
Be Justified. — The attorney may not be 
released from litigation in which he appears 
for the client without first satisfying the court 
that his withdrawal] therefrom is justified, and 
whether he is justified will depend on the 
circumstances of that particular situation. 
High Point Bank & Trust Co. v. Morgan- 
Schultheiss, Inc., 33 N.C. App. 406, 235 S.E.2d 
693, cert. denied, 293 N.C. 258, 237 S.E.2d 535 
(1977), 489 U.S. 958, 99S. Ct. 360, 58 L. Ed. 2d 
350 (1978). : 

Notice Required. — Where plaintiff’s 
counsel had entered a formal appearance, he 
was obligated to provide plaintiff with reason- 
able notice of his intention to withdraw, and 
where the record failed to show any such facts, 
on the record plaintiff was entitled to reversal 
of the summary judgment entered against him 
immediately upon the withdrawal of his attor- 
ney despite plaintiff’s request for an opportu- 
nity to obtain new counsel. Underwood v. Wil- 
liams, 69 N.C. App. 171, 316 S.E.2d 342 (1984). 

No more than adequate or reasonable 
notice is required for an attorney to with- 
draw as attorney of record. Hensgen v. 
Hensgen, 53 N.C. App. 331, 280 S.E.2d 766 
(1981). 


Rule 17. Entries on records. 


Where attorney provided reasonable 
notice to his client by filing a motion to 
withdraw some five months prior to trial, 
which motion the defendant received, and filed 
with the superior court and sent to the defen- 
dant notice of the hearing to determine the 
motion to withdraw about three weeks prior to 
the hearing, and where the trial court granted 
attorney’ motion for withdrawal and ordered 
said withdrawal, attorney completely complied 
with the requirements of this rule in with- 
drawing from representation of defendant. 
Benton v. Mintz, 97 N.C. App. 583, 389 S. + 2d 
410 (1990). 

Where the defendant told his attorney 
that he did not require his services any 
longer, there was just cause for the attorney’s 
withdrawal within the meaning of this rule. 
County of Wayne ex rel. Scanes v. Jones, 79 
N.C. App. 474, 339 S.E.2d 435 (1986). 

The defendant received reasonable no- 
tice of his attorney’s withdrawal within 
the meaning of this rule, as evidenced by the 
defendant’s statement in court that he did not 
want a lawyer. County of Wayne ex rel. Scanes 
v. Jones, 79 N.C. App. 474, 339 S.E.2d 435 
(1986). | 

Trial court did not abuse its discretion 
in allowing attorney to withdraw as counsel on 
the day of trial; the dissolution of the attorney/ 
client relationship, as well as the defendant’s 
reputed unwillingness to pay surveyors hired 
pursuant to litigation preparation, constituted 
justifiable cause for attorney’s withdrawal. 
Benton v. Mintz, 97 N.C. App. 583, 389 S.E.2d 
410 (1990). 

Cited in Snover v. Grabenstein, 106 N.C. 
App. 453, 417 S.E.2d 284 (1992). 


No entry shall be made on the records of the Superior or District Court by 
any person except the clerk, his regular deputy, a person specifically directed 
by the presiding judge, or the judge himself. 


CASE NOTES 


Entry of Magistrate’s Judgment. — En- 
try of the magistrate’s judgment for purposes 
of § 1A-1, Rule 58 was not less automatic 
simply because the magistrate himself (rather 


than a clerk) noted the judgment in the court 
minutes. Provident Fin. Co. v. Locklear, 89 
N.C. App. 535, 366 S.E.2d 599 (1988). 


Rule 18. Custody of appellate reports. 


The clerks of the Superior Court shall be officially responsible for the care 
and preservation of the volumes of the Appellate Division Reports furnished by 
the State pursuant to G.S. 147-45, and for the General Statutes of North 
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Carolina furnished by the Administrative Office of the Courts under G.S. 
7A-300(9). zp 

Each clerk of the Superior Court shall report to the presiding judge of the 
Superior Court at the first session of court held in January and July each year 
what volumes, if any, of said reports are missing or have been lost since the last 
report to the end that the judge may enter an appropriate order for replace- 
ment of same pursuant to G.S. 147-51. 


Rule 19. Recordari; supersedeas; certiorari. 


The Superior Court shall grant the writ of recordari only upon petition 
specifying the grounds of the application. The petition shall be verified and the 
writ may be granted with or without notice. When notice is given the petition 
shall be heard upon answer thereto duly verified, and upon the affidavits and 
other evidence offered by the parties. The decision thereupon shall be final, 
subject to appeal as in other cases. If the petition is granted without notice, the 
petitioner shall give an undertaking for costs and for the writ of supersedeas, 
if prayed for. In such case the writ of recordari shall be made returnable to the 
session of the Superior Court of the county in which the judgment or 
proceeding complained of was granted, and ten days’ written notice shall be 
given to the adverse party before the session of the court to which the writ is 
returnable. At that session the respondent may move to dismiss, or may 
answer the writ, and the answer shall be verified. After hearing the application 
upon the petition, answer, affidavits, and evidence offered, the court shall 
dismiss it or order it placed on the trial docket. | 

In proper cases and in like manner, the court may grant the writ of 
certiorari. When a diminution of the record is suggested and the record is 
manifestly imperfect, the court may grant the writ upon motion in the cause. 


CASE NOTES 


Comparison to Power of Court of Ap- - 


peals to Issue Writ Under § 7A-32. — The 
authority of a superior court to grant a writ of 
certiorari pursuant to this rule in appropriate 
cases is analogous to the power of the Court of 
Appeals to issue.a writ of certiorari pursuant 


to § 7A-32(c). State v. Hamrick, 110 N.C. App. 
60, 428 S.E.2d 830 (1993), appeal dismissed, 
cert. denied, 334 N.C. 486, 433 S.E.2d 181 
(1993). 

Cited in State ex rel. Edmisten v. Tucker, 
312 N.C. 326, 323 S.E.2d 294 (1984). 


Rule 20. Sureties. 


No member of the bar, in any case, suit, action or proceeding in which he 
appears as counsel, and no employee of the General Court of Justice, employee 
of the Sheriff’s Department, or other law enforcement officer, shall act as a 
surety in any suit, action or proceeding pending in any division of the General 
Court of Justice. | 


CASE NOTES 


Cited in State v. Rogers, 68 N.C. App. 358, 
315 S.E.2d 492 (1984). 


Rule 21. Jury instruction conference. 


At the close of the evidence (or at such earlier time as the judge may 
reasonably direct) in every jury trial, civil and criminal, in the superior and 
district courts, the trial judge shall conduct a conference on instructions with 
the attorneys of record (or party, if not represented by counsel). Such confer- 
ence shall be out of the presence of the jury, and shall be held for the purpose 
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of discussing the proposed instructions to be given to the jury. An opportunity 
must be given to the attorneys (or party if not represented by counsel) to 
request any additional instructions or to object to any of those instructions 
proposed by the judge. Such requests, objections and the rulings of the court 
thereon shall be placed in the record. If special instructions are desired, they 
should be submitted in writing to the trial judge at or before the jury 
instruction conference. 

At the conclusion of the charge and before the jury begins its deliberations, 
and out of the hearing, or upon request, out of the presence of the jury, counsel 
shall be given the opportunity to object on the record to any portion of the 
charge, or omission therefrom, stating distinctly that to which he objects and 
the grounds of his objection. 

The court may recall the jury after they have retired and give them 
additional instructions in order: (i) to correct or withdraw an erroneous 
instruction; or (11) to inform the jury on a point of law which should have been 
covered in the original instructions. The provisions of the first two paragraphs 
of this Rule 21 also apply to the giving of all additional instructions, except 
that the court in its discretion shall decide whether additional argument will 
be permitted. (Added September 15, 1981.) 


Legal Periodicals. — For article, “Rum- Charge Conference, Jury Argument and In- 
maging Through a Wilderness of Verbiage; The structions,” see 8 Campbell L. Rev. 269 (1986). 


CASE NOTES 


N.C.R.A.P., Rule 10(b)(2) and this rule desires a recorded instruction conference, 
were designed to prevent unnecessary § 15A-1231(b) requires that party to make 
new trials caused by errors in instructions such a request to the trial judge. Absent such a 
that the court could have corrected if brought request, § 15A-1231(b) is silent and this rule 
to its attention at the proper time. This policy supplements the statute (pursuant to § 7A-34) 
is met when a request to alter an instruction by requiring the trial court to hold an unre- 
has been submitted and the trial judge has corded conference. State v. Bennett, 308 N.C. 
considered and refused the request. In most 530, 302 S.E.2d 786 (1983); State v. Nealy, 64 
instances, it is obvious that further objection N.C. App. 663, 308 S.E.2d 343 (1983), cert. 
at the close of the instructions would be un- denied, 310 N.C. 155, 311 S.E.2d 295 (1984). 


availing. Wall v. Stout, 310 N.C. 184, 311 Section 15A-1231 and this rule require 
S.E.2d 571 (1984). * the trial court to hold an unrecorded confer- 
Conference Need Not Be Recorded. — ence in every case and a recorded conference 


The rule does not require that the conference when requested by either party. State v. Clark, 
be on the record. State v. Thompson, 59 N.C. 71 N.C. App. 55, 322 S.E.2d 176 (1984), over- 
App. 425, 297 S.E.2d 177 (1982), appeal dis- ruled on other grounds, State v. Moore, 327 
missed and cert. denied, 307 N.C. 582, 299 N.C. 378, 395 S.E.2d 124 (1990). 


S.E.2d 650 (1983). No Conflict with § 15A-1231(b). — Since 

This rule does not require that the instruc- this rule requires a conference without regard 
tion conference be recorded or that the judge’s to whether it is requested by a party and 
proposed charge be reduced to writing and § 15A-1231(b) requires a recorded conference 
submitted to counsel. By the very wording of only at the request of either party, there is no 
the rule itself, it is clear that the instruction conflict between the two provisions. Both may 


conference contemplated by this rule shall be be given full effect. State v. Bennett, 308 N.C. 
held “for the purpose of discussing the pro- 530, 302 S.E.2d 786 (1983). 


posed instructions” and providing an opportu- Failure to Request Conference. — 
nity for counsel to object to any of the instruc- Where defendant did not request an instruc- 
tions proposed by the judge or to request tion conference, he cannot assert as error the 
additional instructions. State v. Fennell, 307 trial court’s failure to conduct one. State v. 
N.C. 258, 297 S.E.2d 393 (1982). Morris, 60 N.C. App. 750, 300 S.E.2d 46 (1983). 

Conference Not Recorded Absent Re- Subsection (b) of § 15A-1231 clearly con- 


quest. — Where either party to the trial templates that a defendant is required to re- 


‘In criminal cases, the provisions of G.S. 15A-1231 are also applicable. 
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quest an instruction conference as a prerequi- the record, the defendant should request that 
site for assigning error to the trial court’s trial judge settle the record on appeal pursu- 
failure to conduct one. Pursuant to the provi- ant to N.C.R.A.P., Rule 11(c). Where the record 
sions of § 7A-34, the provision of this rule is silent, it will be presumed that the trial 


which requires the trial judge to conduct a jury court acted correctly. State v. Nealy, 64 N.C. 
instruction conference conflicts with subsec- App. 663, 308 S.E.2d 343 (1983), cert. denied, 
tion (b) of § 15A-1231 and must give way to = 310 N.C. 155, 311 S.E.2d 295 (1984). 


the provisions of the statute. State v. Morris, Where defense counsel submitted a 
60 N.C. App. 750, 300 S.E.2d 46 (1983). — ‘written request for particular instruc- 
Failure to make contemporaneous ob- tions prior to the jury ar penta Gehinn 
jection to the jury charge prevents the the court denied, defendant was not required 


court from recalling the jury to correct alleg- by either N.C.R.A.P,, Rule 10(b)(2) or this rule 
edly prejudicial ethane, such failure constitutes to repeat his objection to the jury instructions 
on eo} ies of the right to challenge the instruc- in order to properly preserve his exception for 
tions on appeal. Lee v. Keck, 68 N.C. App. 320, appellate review. State v. Smith, 311 N.C. 287, 
315 S.E.2d 323, cert. denied, 311 N.C. 401, 319 316 S.E.2d 73 (1984). 

fe Sa Pac anal Applied in Radford v. Norris, 63 N.C. App. 


Where record is silent as to whether a ‘ 
jury instruction conference was held, the 501, 305 S.E.2d 64 (1983), Harris ye Scotland 
defendant must hold himself account- Neck Rescue Squad, Inc., 75 N.C. App. 444, 
able. State v. Nealy, 64 N.C. App. 663, 308 331 S.E.2d 695 (1985); State v. Richardson, 


S.E.2d 343 (1983), cert. denied, 310 N.C.155, 328 N.C. 505, 402 S.E.2d 401 (1990). 
311 S.E.2d 295 (1984). Stated in Penley v. Penley, 314 N.C. 1, 332 


Where no instruction conference is held, the S.E.2d 51 (1985); Lumley v. Capoferi, 120 N.C. 
defendant should seek a stipulation from the App. 578, 463 S.E.2d 264 (1995). 
State pursuant to N.C.R.A.P., Rule 11(a) ac- - Cited in State v. Owens, 61 N.C. App. 342, 
knowledging the trial court’s failure in this 300 S.E.2d 581 (1983); State v. Holden, 321 
regard. Where the State refuses to agree to the N.C. 125, 362 S.E.2d 513 (1987); State v. 
stipulation, and objects to such a notation in Martin, 322 N.C. 229, 367 S.E.2d 618 (1988). 


Rule 22. Local court rules, 


In order to insure general uniformity throughout each respective judicial 
district, all trial judges shall observe and enforce the local rules in effect in any 
judicial district where they are assigned to hold court. The senior resident 
judge shall see that each judge assigned to hold a session of court in his district 
is furnished with a copy of the local court rules at or before the commencement 
of his assignment. (Added September 21, 1981.) 


Rule 23. [Summary jury trial.] 


The senior resident superior court judge of any superior court district or a 
presiding judge unless prohibited by local rule may upon joint motion or 
consent of all parties order the use of a summary jury upon good cause shown 
and upon such terms and conditions as justice may require. The order shall 
describe the terms and conditions proposed for the summary jury proceeding. 
Such terms and conditions may include: (1) a provision as to the binding or 
non-binding nature of the summary jury proceeding; (2) variations in the 
method for selecting jurors; (3) limitations on the amount of time provided for 
argument and the presentation of witnesses; (4) limitations on the method or 
manner of presentation of evidence; (5) appointment of a referee to preside over 
the summary jury trial; (6) setting the date for conducting the summary jury 
trial; (7) approval of a settlement agreement contingent upon the outcome of 
the summary jury proceeding; or (8) such other matters as would in the opinion 
of the court contribute to the fair and efficient resolution of the dispute. The 
court shall maintain jurisdiction over the case, and may, where appropriate, 
rule on pending motions. (Added August 14, 1991.) 
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Rule 23.1 


COMMENT > 


The summary jury trial is a dispute resolu- 
tion technique pioneered in the federal courts 
in the early 1980s. Pursuant to reports of its 
success as a settlement tool, the North Caro- 
lina Supreme Court in 1987 authorized the use 
of summary jury trials in three judicial dis- 
tricts on an. experimental basis. Since that 
time, a number of summary jury trials have 
been conducted. 

In May, 1991, a report prepared by the 
Private Adjudication Center detailed the 
North Carolina state courts’ experience with 
the summary jury trial. That report noted that 
a number of variations in the summary jury 
trial process had been used successfully. The 
report concluded with a number of recommen- 
dations subsequently endorsed by the Dispute 
Resolution Committee of the North Carolina 
Bar Association. One of the recommendations 
was that the North Carolina Supreme Court 
adopt a General Rule of Practice authorizing 
the use of summary jury trials throughout the 
state. 

Pursuant to that recommendation, this Gen- 
eral Rule provides for the use of summary jury 
_ trials based upon the voluntary agreement of 
the parties, manifested by way of a joint mo- 
tion to the court. The rule further provides 
that the authority to approve the request lies 
with the senior resident superior court judge 
for the county or judicial district in which the 
action is pending (or a presiding judge unless 


prohibited by local rule). The request shall be 
approved if the court finds that it is in the 
interest of justice for good cause shown. In this 
context, good cause relates to a judicial deter- 
mination that the use of a summary jury trial 
represents a fair and efficient method for pur- 
suing settlement of the dispute. 

The Rule does not authorize a court to man- 
date the use of a summary jury trial. Nothing 
in the rule, however, prohibits a judge or other 
court administrator from raising the possibil- 
ity of using a summary jury trial with the 
parties during a pre-trial conference or other 
event and explaining the possible benefits of 
the process. 

The summary jury trials conducted to date 
in North Carolina have employed a number of 
innovative techniques. These variations, many 
of which are detailed in the above-referenced 
report, have ranged from variations on the 
methods used to select a jury to limitations on 
the manner in which evidence is presented. In 
other cases, the parties have requested that 
the court appoint a referee to preside over the 
summary jury proceeding. In addition, the 
parties in several summary jury trials have 
agreed that the results would be binding, 
sometimes pursuant to a “high/low agreement” 
that limits both parties’ risk of an aberrant 
result. The Rule specifically provides that the 
court has the power to authorize these prac- 
tices In appropriate cases. 


Rule 23.1. Summary procedure for significant commercial disputes. 


(a) The senior resident superior court judge of any superior court district, or 
a presiding judge unless prohibited by local rule may, upon joint motion or 
consent of all parties, order Summary Procedures For A Significant Commer- 
cial Dispute (“Summary Procedures”) in any case within the subject matter 
jurisdiction of the superior court that does not include a claim for personal, 

hysical or mental injury where: (1) the amount in controversy exceeds 
$500,000; (2) at least one party is a North Carolina citizen, corporation or 
business entity (or a subsidiary of such corporation or business entity) or has 
its principal place of business in North Carolina; and (3) all parties agree to 
forego any claim of punitive damages and waive the right to a jury trial. The 
joint motion or consent for summary procedures must be filed with the court on 
or before the time the answer or other responsive pleading is due. 

(b) To the extent they are not inconsistent with these Rules, the North 
Carolina Rules of Civil Procedure shall apply to Summary Proceedings. 

(c) Summary Proceedings are commenced by filing with the court and 
serving a complaint. 

(d) The complaint and any accompanying documents shall be sent, via 
next-day delivery, to either a person identified in the agreement between the, 
parties to receive notice of Summary Proceedings or, absent such specification, 
to each defendant’s principal place of business or residence. 

(e) The complaint must state prominently on the first page that Summary 
Proceedings are requested. The complaint also must contain a statement of the 
amount in controversy exclusive of interest and costs, a statement that one of 
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the parties is a North Carolina citizen, corporation or other business entity, or 
a subsidiary of such corporation or business entity, or that such citizen, 
corporation or business entity has its principal place of business in North 
Carolina, and a statement that the defendant has agreed to submit to the 
court’s jurisdiction for Summary Proceedings. 

(f) Any action pending in any other jurisdiction which could have been 
brought initially as a Summary Proceeding in this state may, subject to the 
procedures of the court of the other jurisdiction, be transferred to the superior 
courts of this state and converted to a Summary Proceeding. Any pending 
action in this state may be converted to a Summary Proceeding subject to the 
provisions of this Rule 23.1. Within 15 days of transfer or conversion, the court 
shall hold a conference at which time a schedule for the remainder of the action 
shall be established that will conform as closely as feasible to these Rules. 
Unless cause not to do so is shown, the record from any prior proceedings shall. 
be incorporated into the record of the Summary Proceedings. 

(g) A defendant shall serve an answer together with any compulsory 
counterclaims within thirty days after service of the complaint. | 

(h) A plaintiff shall serve a reply to any counterclaim within twenty days 
after service of the counterclaim. Any answer or reply to a counterclaim shall 
be accompanied by a list of persons consulted, or relied upon, in connection 
with preparation of the answer or reply. Crossclaims, permissive counter- 
claims and third-party claims are not permitted absent agreement of all 
parties. Crossclaims, counterclaims and third-party claims, if any, are subject 
to the provisions of this Rule 23.1. 

(i) Aparty may, in lieu of an answer, respond to a complaint or counterclaim 
by moving to dismiss. A motion to dismiss and accompanying brief must be 
served within thirty days after service of the complaint upon the defendant. A 
motion to dismiss a counterclaim and accompanying brief must be served 
within twenty days after service of the counterclaim. An answering brief in 
opposition to a motion to dismiss is due within fifteen days after service of the 
motion and accompanying brief. A reply brief in support of the motion to 
dismiss is due within ten days after service of the answering brief. The opening 
and answering briefs shall be limited to twenty-five pages, and the reply brief 
shall be limited to ten pages. Within thirty days after the filing of the final 
reply brief on all motions to dismiss, if no oral argument occurs, or within 
thirty days of oral argument if oral argument occurs, the court will either 
render to the parties its decision on such motions or will provide to the parties 
an estimate of when such decision will be rendered. Such additional time shall 
not normally exceed an additional thirty days. If a motion to dismiss a claim is 
denied, an answer to that claim shall be filed within ten days of such denial. 

(j) Within seven days of filing of the answer, a plaintiff shall serve upon the 
answering defendant a copy of each document in the possession of plaintiff that 
plaintiff intends to rely upon at trial, a list of witnesses that plaintiff intends 
to call at trial and a list of all persons consulted or relied upon in connection 
with preparation of the complaint. Within thirty days of the filing of the 
answer, the answering defendant shall provide to all other parties a list of 
witnesses it intends to call at trial and all documents in its possession that it 
intends to rely upon at trial. A plaintiff against whom a counterclaim has been 
asserted shall serve upon the defendant asserting the counterclaim, within 
thirty days after such plaintiff receives from the defendant asserting the 
counterclaim the materials referred to in the preceding sentence, a list of 
witnesses it intends to call at trial in opposition to the counterclaim, all 
documents in its possession that it intends to rely upon at trial in opposition to 
the counterclaim and all persons consulted or relied upon in connection with 
preparation of the reply to the counterclaim. 

(k) Any party may serve upon any other party up to ten written interroga- 
tories (with any sub-part to be counted as a separate interrogatory) within 
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thirty days after the filing of the last answer. Responses are due within twenty 
days after service of the interrogatories. 

(1) Any party may serve on any other party a request to produce and permit 
the party making the request, or someone acting on his behalf, to inspect and 
copy any designated documents, said request to be served within thirty days 
after filing of the last answer. The response to a document request is due 
within thirty days after service of the document request and must include 
production of the documents at that time for inspection and copying. 

(m) Any party may serve on any other party a notice of up to four 
depositions to begin no sooner than seven days from service of the deposition 
notice and subsequent to the filing of all answers. A party may also take the 
deposition of any person on the other party’s witness list, as well as the 
deposition of all affiants designated under Section (s) of this Rule. The first 
deposition notice by a party shall be served not later than sixty days after the 
filing of the last answer. All depositions to be taken by a party are to be 
scheduled and completed within 120 days of the filing of the last answer. 

(n) Any party may serve upon any other party up to ten requests for 
admission (with any sub-part to be counted as a separate request for admis- 
sion) within thirty days of the filing of the last answer. Responses are due 
within twenty days after service. 

(0) Parties are obligated to supplement promptly their witness list, the 
documents they intend to rely upon at trial and their discovery responses 
under this Rule. 

(p) Discovery disputes, at the court’s option, may be addressed by a referee 
at the expense of the parties or by the court. 

(q) Unless otherwise ordered by the court, all discovery, except for discovery 
contemplated by Section (s) of this Rule, shall be completed within 180 days 
after the filing of the last answer. ~ 

(r) There shall be no motions for summary judgment in Summary Proceed- 
ings. 

(s) If the parties Gani, the court within seven days after the close of 
discovery that the parties have agreed to forego witnesses at the trial of the 
ae the parties may submit briefs and appendices in support of their cause as 

ollows: 

(1) Plaintiff’s Brief — thirty days following close of discovery; 

(2) Defendant’s Answering Brief — within thirty days after service of 
plaintiff’s brief; and 

(3) Plaintiff's Reply Brief — within fifteen days of service after Defendant’s 
Answering Brief. 

(t) The briefs must cite to the applicable portions of the record. Affidavits 
may be used but all affiants must be identified prior to the close of discovery 
and must, at the option of any other party, be produced for deposition within 
two weeks from the date discovery would otherwise close. The court shall make 
factual findings based upon the record presented by the parties. 

(u) If the parties elect to forego witnesses at trial and submit briefs 
pursuant to Section (s) of this Rule, trial shall consist of oral argument, or 
submission on briefs if oral argument is waived by the parties with the consent 
of the court, to be scheduled and held by the court within one week of the close 
of briefing pursuant to Section (s). 

(v) If the parties elect to present live witnesses at trial, the trial shall be 
scheduled to begin between thirty and sixty days after the close of discovery. 
Within thirty days after the close of discovery, the parties shall provide the 
court with an agreed upon pre-trial order. The pre-trial order shall include a 
summary of the claims or defenses of each party, a list of the witnesses each 
party expects to introduce at trial, a description of any evidentiary disputes, a 
statement of facts not in dispute and a statement of disputed issues of fact. 


21 


Rule 24 SUPERIOR AND DISTRICT COURT RULES Rule 24 


Absent contrary court order, the trial shall be limited to five days, which shall 
be allocated equitably between the parties. Within ten-days of the close of trial, 
each party shall file a post-trial brief including proposed findings of fact and 
conclusions of law. Each brief shall not exceed fifty pages. : 

(w) Within thirty days after the filing of the final brief, if no oral argument 
occurs, or within thirty days of argument if oral argument occurs, the court will 
either render to the parties its decision after trial or will provide the parties an 
estimate of when the decision will be rendered. Such additional time shall not 
normally exceed an additional thirty days. ! 

(x) The schedule for trial or decision after trial or on motion to dismiss shall 
not be extended unless the assigned judge certifies that: 

(1) the demands of the case and its complexity make the schedule under this 
Rule incompatible with serving the ends of justice; or 

(2) the trial cannot reasonably be held or the decision rendered within such 
time because of the complexity of the case or the number of complexity of 
pending criminal cases. (Adopted August 28, 1995.) - 3 


COMMENT 


This rule was adopted by the North Carolina 
Supreme Court on June 1995 as a result of a 
recommendation in the January 1995 Annual 
Report of THE NORTH CAROLINA COMMIS- 
SION ON BUSINESS LAWS AND THE 
ECONOMY chaired by the North Carolina 
Attorney General. 

In its report, the Commission observed that, 
historically, North Carolina has enjoyed:a high 
quality, efficient civil justice system. In recent 
years, however, civil litigation (and in partic- 
_ular, complex commercial litigation) has be- 


come protracted and costly. This is the result of 


many factors, including more complex laws 
and regulations, legal tactics and increased 
caseload. 

The North Carolina court system has re- 
sponded by instituting a number of innovative 
programs designed to resolve civil disputed 
more efficiently. These include court-ordered 
arbitration and a pilot mediation program. 
Despite the success of these programs, resolu- 
tion of complex business and commercial dis- 
putes in North Carolina can be slow and 
costly. 

The Commission noted that a state court 
system that offers alternatives to the normal 
litigation process which can expedite the res- 
olution of significant commercial and business 
disputes is an important element of a progres- 


sive, efficient business environment. States 
that can offer alternatives are more likely to 
attract new business organizations and incor- 
porations as well as business expansions. 

Accordingly, the Commission recommended 
that the State establish a summary procedure 
through which North Carolina citizens and 
business entities and their subsidiaries, and 
businesses which are headquartered ‘in the 
State can more efficiently resolve significant 
commercial civil disputes. The Commission 
recommended that the availability of such a 
summary procedure be limited to civil actions 
in superior court where 1) at least $500,000 is 
in controversy, 2) at least one party is a North 
Carolina citizen or corporation, and 3) all 
parties consent to the summary proceeding. As 
part of that agreement, the parties to the 
summary proceeding must agree to waive pu- 
nitive damages and a jury trial. 

The summary procedure provided for in this 
Rule can be utilized only with consent of all — 
parties. It does not restrict any parties’ rights 
and is supplementary to, and not inconsistent 
with, the General Statutes. (See G.S. 7A-34.) 
Its purpose is to provide an alternative proce- 
dure for significant commercial disputes and 
thereby improve the overall efficiency of the 
court system. 


Rule 24. Pretrial conference in capital cases. 


There shall be a pretrial conference in every case in which the defendant 
stands charged with a crime punishable by death. No later than ten days after 
the superior court obtains jurisdiction in such a case, the district attorney shall 
apply to the presiding superior court judge or other superior court judge 
holding court in the district, who shall enter an order requiring the prosecution 
and defense counsel to appear before the court within forty-five days thereafter 
for the pretrial conference. Upon request of either party at the pretrial 
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conference the judge may for good cause shown continue the pretrial confer- 


ence for a reasonable time. 


At the pretrial conference, the court and the parties shall consider: 
(1) simplification and formulation of the issues, including, but not limited 
to, the nature of the charges against the defendant, and the existence of 


evidence of aggravating circumstances; 


(2) timely appointment of assistant counsel for an indigent defendant when 
the State is seeking the death penalty; and 

(3) such other matters as may aid in the disposition of the action. 

The judge shall enter an order that recites that the pretrial conference took 
place, and any other actions taken at the pretrial conference. 

This rule does not affect the rights of the defense or the prosecution to 
request, or the court’s authority to grant, any relief authorized by law, 
including but not limited to appointment of assistant counsel, in advance of the 
pretrial conference. (Adopted April 7, 1994, effective June 1, 1994.) 


CASE NOTES 


Right to Be Present Not Implicated. — 
The pretrial conference required in capital 
cases by this Rule takes place before the jury 
panel is selected and sworn and is not a stage 
of the trial; thus, defendant’s right to be 
present at every stage of his trial was not 
implicated by Rule 24 pretrial conference. 
State v. Chapman, 342 N.C. 330, 464 S.E.2d 
_ 661 (1995), cert. denied, 518 U.S. 1023, 116 S. 
Ct. 2560, 135 L. Ed. 2d 1077 (1996). 

Aggravating Circumstances, — While 
this rule requires the trial court and the par- 
ties to consider the existence of evidence of 
aggravating circumstances, nothing in the 
rule intimates that the prosecution must enu- 
merate with finality all aggravating circum- 
stances it will pursue at trial, nor can a trial 
court require the prosecution to declare which 
aggravating circumstances it will rely upon at 
the punishment phase. State v. Chapman, 342 
N.C. 330, 464 S.E.2d 661 (1995), cert. denied, 


518 U.S. 1023, 116 S. Ct. 2560, 135 L. Ed. 2d 
1077 (1996). 

The pretrial conference is an adminis- 
trative device intended to clarify the charges 
against the defendant and assist the prosecu- 
tor in determining whether any aggravating 
circumstances exist which justify seeking the 
death penalty. Capital defendants do not stand 
to lose or gain any rights at the conference. 
State v. Chapman, 342 N.C. 330, 464 S.E.2d 
661 (1995), cert. denied, 518 U.S. 1023, 116 S. 
Ct. 2560, 135 L. Ed. 2d 1077 (1996). 

Failure of District Attorney to Apply for 
Conference. — As a sanction for the district 
attorney's failure to timely file a petition for a 
pretrial conference, the trial court exceeded its 
authority by prohibiting the state from seek- 
ing the death penalty where defendant was 
charged with first-degree murder. State v. 
Rorie, 348 N.C. 266, 500 S.E.2d 77 (1998). 


Rule 25. Motions for Appropriate Relief in Capital Cases. 


When considering motions for appropriate relief in capital cases, the 
following procedures should be followed: 

(1) All appointments of defense counsel should be made by the senior 
resident superior court judge in each district or the senior resident superior 
court judge’s judicial designee; 

(2) All requests for experts, ex parte matters, interim attorney fee awards, 
and similar matters arising prior to the filing of a motion for appropriate relief 
should be ruled on by the senior resident superior court judge or the senior 
resident superior court judge’s designee; and 

(3) All motions for appropriate relief, when filed, should be referred to the 
senior resident superior court judge or the senior resident superior court 
judge’s designee for the judge’s review and administrative action, including, as 
may be appropriate, dismissal, calendaring for hearing, entry of a scheduling 
order for subsequent events in the case, or other appropriate actions. (Adopted 
May 7, 1998, effective June 1, 1998.) 
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FORMS 
NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE 
Se COUNTY . ie Amer COURTVDEVISIOM: 
PILE Sneek et Sie 
PLAINTIFF PIL Meio. 16, sae, a 
-V- 
DEFENDANT CERTIFICATE OF READINESS 
As counsel of record for ................ (name the party you represent) who is 


a plaintiff, defendant, third party, (underline one) hereby certify that: 

A. I know of no procedural matters which would delay the trial of the case 
when called for jury trial; 

B. All motions existing of record this date have been heard or otherwise 
disposed of; 

C. I know of no parties or witnesses desired that will not be available on the 
trial date; 3 

D. I know of no current reason that would cause me to move for a 
continuance: : 

EK. I am ready for trial. 

Tits the ooo Coy Cl ete Sete. 


ooeeee eee eee ee ee eee eee ee seer e eee eeeeeee 


Attorney 


IN THE GENERAL COURT OF JUSTICE 
ne Enns COURT DIVISION 


Plaintiff(s) 
-V- HUGE. Fi. <. Siew exaslacch pepe 
Defendant(s) FILM. #5. 3s: capotaes fee Soe 


ORDER ON FINAL PRE-TRIAL CONFERENCE 


b) 


Esquire, appeared as counsel for the plaintiff(s); .... wearin’ apres ie Esquire, 


(1) It is stipulated that all parties are properly before the court, and that the 
court has jurisdiction of the parties and of the subject matter. 


Note: If the facts are otherwise, they should be accurately stated. 


_ (2) Itis stipulated that all parties have been correctly designated, and there 
1S nO question as to misjoinder or nonjoiner of parties. 


Note: If the facts are otherwise, they should be accurately stated. 


(3) If any of the parties is appearing in a representative capacity, it should 
be set out whether there is any question concerning the validity of the 
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appointment of the representatives. Letters or orders of appointment should be 
included as exhibits. 
(4) Any third-party defendant(s) or cross-claimant(s) should follow the same 
procedure as set out in paragraphs (4) and (5) for plaintiff(s) and defendant(s). 
(5) In addition to the other stipulations contained herein, the parties hereto 
stipulate and agree with respect to the following undisputed facts: 


a 
(b) 
Note: Here set out all facts not in genuine dispute.* 


(6) The following is a list of all known exhibits the plaintiff(s) may offer at 
the trial: 
(a) 
(b) 


Note: Here list the pre-trial identification numbers and a brief description of each exhibit. 


(7) It is stipulated and agreed that opposing counsel has been furnished a 
copy of each exhibit identified by the plaintiff(s), except: 


Note: Here set out stipulations with respect to (a) the exhibits that have been furnished 
opposing counsel, (b) the arrangements made for the inspection of exhibits of the character which 
prohibits or makes impractical their reproduction, and (c) any waiver of the requirement to furnish 
opposing counsel with a copy of exhibits. 

Note: Here set out with particularity the basis of objection to specific exhibits. 


*IN CONTRACT CASES, the parties may stipulate upon, or state their contentions with respect 
to, where applicable (a) whether the contract relied on was oral or in writing; (b) the date thereof 
and the parties thereto; (c) the substance of the contract, if oral; (d) the terms of the contract which 
are relied upon and the portions in controversy; (e) any collateral oral agreement, if claimed, and 
the terms thereof; (f) any specific breach of contract claimed; (g) any misrepresentation of fact 
claimed; (h) if modification of the contract or waiver of covenant is claimed, what modification or 
waiver, and how accomplished, and (i) an itemized statement of damages claimed to have resulted 
from any alleged breach, the source of such information, how computed, and any books or records 
available to sustain such damage claimed. 


IN MOTOR VEHICLE NEGLIGENCE CASES, the parties may stipulate upon, or state their 
contentions with respect to, where applicable (a) the owner, type and make of each vehicle 
involved; (b) the agency of each driver; (c) the place and time of accident, conditions of weather, and 
whether daylight or dark; (d) nature of terrain as to level, uphill or downhill; (e) traffic signs, 
signals and controls, if any, and by what authority placed; (f) any claimed obstruction of view; (g) 
presence of other vehicles, where significant; (h) a detailed list of acts of negligence or contributory 
negligence claimed; (i) specific statutes, ordinances, rules, or regulations alleged to have been 
violated, and upon which each of the parties will rely at the trial to establish negligence or 
contributory negligence; (j) a detailed list of nonpermanent personal injuries claimed, including 
the nature and extent thereof; (k) a detailed list of permanent personal injuries claimed, including 
nature and extent thereof; (1) the age of any party alleged to have been injured; (m) the life and 
work expectancy of any party seeking to recover for permanent injury; (n) an itemized statement 
of all special damages, such as medical, hospital, nursing, etc., with the amount and to whom paid; 
(o) if loss of earnings is claimed; (p) a detailed list of any property damages, and (q) in death cases, 
the decedent’s date of birth, marital status, employment for five years before date of death, work 
expectancy, reasonable probability of promotion, rate of earnings for five years before date of death, 
life expectancy under mortuary table, and general physical condition immediately prior to date of 
death. 

IN THE EVENT THIS CASE DOES NOT FALL WITHIN ANY OF THE CATEGORIES ENU- 
MERATED ABOVE, OR ANY OF THE CATEGORIES SUGGESTED BY THIS FORM, COUNSEL 
SHOULD, NEVERTHELESS, SET FORTH THEIR POSITIONS WITH AS MUCH DETAIL AS 

POSSIBLE. 
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It is permissible to generally reserve the right to object at the trial on 
grounds of relevancy and materiality. = BRC 

(8) It is stipulated and agreed that each of the exhibits identified by the 
plaintiff(s) is genuine and, if relevant and material, may be received in 
evidence without further identification or snee ea 

(9) The following is a list of all known exhibits the defendant(s) may offer at 
the trial: 

(a) 

(b) 


Note: Here list the pre-trial identification and a brief description of each exhibit. 


(10) It is stipulated and agreed that opposing counsel has been furnished a 
copy of each exhibit identified by the defendant(s), except: és 


Note: Here set out stipulations with respect to (a) the exhibits that have been furnished 
opposing counsel, (b) the arrangements made for the inspection of exhibits of the character which 
prohibits or makes impractical their reproduction, and (c) any waiver of the requirement to furnish 
opposing counsel with a copy of exhibits. 


(11) It is stipulated and agreed that each of the exhibits identified by the 
defendant(s) is genuine, and, if relevant and material, may be received in 
evidence without further identification or proof, except: 


Note: Here set out with particularity the basis of objection to specific exhibits. It is permissible 
to generally reserve the right to object at the trial on grounds of relevancy and materiality. 


(12) Any third-party defendant(s) and cross-claimant(s) should follow the 
same procedure with respect to exhibits as required of plaintiff{(s) and 
defendant(s). 


Note: Attention is called to the provisions of the pre-trial rule with respect to the obligation to 
immediately notify opposing counsel if additional exhibits dre discovered after the preparation of 
this order. 


(18) The following is a list of the names and addresses of all known 
witnesses the plaintiff(s) may offer at the trial: 


Note: If either plaintiff or defendant’s attorney discover additional witnesses after this listing, 
attention is called to obligation to notify opposing counsel. There shall be no requirement that all 
witnesses listed by a party be used, and the court may after satisfactory explanation, in his 
discretion, permit the use of a witness not listed. 


The trial judge may, for good cause made known to him, relieve a party of the requirement of 
disclosing the name of any witness. 


(14) The following is a list of the names and addresses of all known 
witnesses the defendant(s) may offer at the trial: 

(15) Any third-party defendant(s) and cross-claimant(s) should follow the 
same procedure with respect to witnesses as above outlined for plaintiff(s) and 
defendant(s). Counsel shall immediately notify opposing counsel if the names 
of additional witnesses are discovered after the preparation of this order. 

(16) There are no pending motions, and neither party desires further 
amendments to the pleadings, except: 


Note: Here state facts regarding pending or impending motion. If any motions are contem- 
plated, such as motion for the physical examination of a party, motion to take the deposition of a 
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witness for use as evidence, etc., such motions should be filed in advance of the final pre-trial 
conference so that they may be ruled upon, and the rulings stated in the final pre-trial order. The 
same procedure should be followed with respect to any desired amendments to pleadings. 


(17) Additional consideration has been given to a separation of the triable 
issues, and counsel for all parties are of the opinion that a separation of issues 
in this particular case would (would not) be feasible. 

(18) The plaintiffs) contends (contend) that the contested issues to be tried 
by the court (jury) are as follows: 

(19) The defendant(s) contends (contend) that the contested issues to be 
tried by the court (jury) are as follows: 

(20) Any third-party defendant(s) and cross-claimant(s) contends (contend) 
that the contested issues to be tried by the court (jury) are as follows: 


Note: In all instances possible, the parties should agree upon the triable issues and include’ 
them in this order in the form of a stipulation, in heu of the three preceding paragraphs. 


(21) Counsel for the parties announced that all witnesses are available and 
the case is in all respects ready for trial. The probable length of the trial is 
estimated to be ...... mr days: 

(22) Counsel for the parties represent to the court that, in advance of the 
preparation of this order, there was a full and frank discussion of settlement 
possibilities. Counsel for ‘the plaintiff will immediately notify the clerk in the 
event of material change in settlement prospects. 


Note: Counsel shall be required to conduct a frank discussion concerning settlement possibili- 
ties at the time of the conference of attorneys, and clients shall either be consulted in advance of 
the conference concerning settlement figures or be available for consultation at the time of the 
conference. The court will make inquiry at the time of trial as to whether this requirement was 
strictly observed. 


aeeerevoeereov7e ee o* stereo eHneeereaer oe core oneovees eae eeeaeeeeeeeeanee 


Git pier reacenins enim a COVEAIE 
ANC tee ae ah. + 5% | _ Approved and Ordered Filed. 


eoreoevreoeweneoevr erences eer eescenee ere eer es eereoereeere ee ee eeeeeeee 


Judge Presiding 
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Index to General Rules of Practice for the Superior and 
District Courts 


A 


APPELLATE DIVISION. 
Custody of appellate reports, Super. Ct. 
Rule 18. 


APPOINTMENT OF COUNSEL. 
Capital cases. Super. Ct. Rule 25. 


ARGUMENTS. 
Opening and concluding arguments, 
Super. Ct. Rule 10. 


ATTORNEYS AT LAW. 
Appointment of defense counsel. 
Capital cases. Super. Ct. Rule 25. | 
Presence during jury deliberation, Super. 
Ct. Rule 13. 
Withdrawal of appearance, Super. Ct. Rule 
16. 


B 


BONDS, SURETY. 
Restrictions on sureties, Super. Ct. Rule 
20. 


BUSINESS CASES. 
Complex business cases, Super. Ct. Rule 
23.1. . 
Designation, Super. Ct. Rule 2.1. 
Special superior court judge. 
Designation of, Super. Ct. Rule 2.2. 


C 


CALENDARING OF CIVIL CASES, Super. 
Ct. Rule 2. 


CAPITAL CASES. 

Motions for appropriate relief, Super. Ct. 
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NORTH CAROLINA CHILD SUPPORT 
| GUIDELINES 


North Carolina 
Child Support Guidelines 
Effective October 1, 1994 


Commentary 


North Carolina G.S. 50-13.4 provides that the Conference of Chief District Judges 
prescribe uniform statewide presumptive guidelines for the computation of child support 
obligations of each parent. The statute further provides that the Conference periodically, 
but at least once every four years, review the guidelines to determine whether their applica- 
tion results in appropriate child supe award amounts, and modify the guidelines accord- 
AnBLYs: 


The North Carolina Child Support Guidelines are based on the Income Shares 
model, which was developed under the Child Support Guidelines Project funded by the U.S. 
Office of Child Support Enforcement and administered by the National Center for State 
Courts. The Income Shares model is based on the concept that child support is a shared 
parental obligation and that a child should receive the same proportion of parental income 
he or she would have received if the parents lived together. The Schedule of Basic Child 
Support Obligations is based primarily on economic research performed pursuant to the 
Family Support Act of 1988 [P.L. 100-485, $128] which required the U.S. Department of 
Health and Human Services to conduct a study of the patterns of expenditures on children. 


- The Guidelines contained herein are the product.of the ongoing review process 
conducted by the Conference of Chief District Judges. A public hearing was conducted by 
the Conference to provide interested citizens an opportunity to comment on the Guidelines, 
and written comment was received from agencies, attorneys, judges and members of the 
public. These Guidelines are intended to provide adequate awards of child support which 
are equitable to all parties. 


The North Carolina Child Support Guidelines, promulgated by the Conference of Chief 
District Judges, are published jointly by the North Carolina Administrative Office of the Courts 
and the Department of Human Resources in accordance with G.S. $0-13.4(c). Additional copies 
of these Guidelines and worksheets for applying the guidelines are available from the offices of 
the Clerk of Superior Court. For information my scearing the use of thé Child Support Guidelines, 
please refer to G.S. 50-13.4(c). 
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“| NORTH CAROLINA CHILD SUPPORT GUIDELINES : 


Pursuant to G.S. 50-13.4(c), The North Carolina Child Support Guidelines apply as a rebuttable presumption to all child support orders 
ia North Carolina, except as discussed below. The Guidelines must be used for temporary and permanent child support orders. The 
Guidefines must be used by the Cour as the basis for reviewing the adequacy of child support levels in non-contested cases as well as 
contested hearings. The Court may deviate from the Guidelines in cases where application would be inequitable to one of the parties — 
orto the child(ren). the Court orders an amount other than the amount determined by application of the Guidelines, the Court must make 
written findings of tact that justify the deviation, that state the amount of the award which would have resulted from application of the 
Guidelines, and that justify the amount of support awarded by the Court. 


{ 


Selt-Support Reserve; Obligors With Low Incomes 


The Guidelines include a seff support reserve which ensures that obligors have sufficient income to maintain a minimum standard of fiving 
based on the 1993 federal poverty level for one person. For obligors with an adjusted gross income of less than $700, the Guidelines 
require, absent a deviation, the establishment of a minimum support order ($50). For obligors with adjusted gross incomes above $700, 
the Schedule of Basic Support Obligations incorporates a further adjustment to maintain the self support reserve for the obligor, 


Ht the obligor's adjusted gross income falls within the shaded area of Schedule, the basic child support obligation and the obligor's total 
child support obligation are computed using only the obligor's income. This approach prevents disproportionate increases in the child 
support obligation with moderate increases in income and protects the integrity of the self support reserve. In all other cases, the basic 
child support obligation is computed using the combined adjusted gross incomes of both parents. 


Determination of Support In Cases Involving High Combined Incomes 


The Guidelines apply in cases in which the parents’ combined adjusted gross income is equat to or less than $12,500 per month ($150,000 
per year). For cases with higher combined adjusted gross income, child support should be determined.on a case-by-case basis, provided 
that the amount of support awarded may not be lower than the maximum basic child support obligation shown in the Schedule of Basic 
Chitd Support Obligations. 


Assumptions and Expenses Included in Schedule of Basic Child Support Obfigations 
The Schedule is based on economic data which represent estimates of total expenditures on child rearing costs to age 18, except for child 


care, health insurance, and health care costs in excess of $100 per year. Expenses incurred in the exercise of visitation are not factored 
into the Schedute. 


The Schedule presumes that the custodial parent claims the tax exemptions for child(ren) due support. Hf the custodial parent has no 
income tax fiability, the Court may consider assigning the exemption for the child(ren) to the non-custodial parent, and deviate from the 
Guidelines by increasing the obligor’s support obligation. 


Income 
The Schedule of Bask Child Support Obligations is based upon nel income converted to gross annual income for ease of application. 
For the purposes of these Guidelines, “incorne” is defined as actual gross income of the parent, if employed to full capacity, or potential 


income if unemployed or underemployed. All income is assumed to be taxable. Gross income of each parent should be determined as 
specified below. 


jae eS 


(1) Gross income: Gross income includes income from any source, except as excluded below, and includes but is not limited to income 
from salaries, wages, commissions, bonuses, dividends, severance pay, pensions, interest, trust income, annuities, capital gains, social 
security benefits, workers compensation benefits, unemployment insurance benefits, disability pay and insurance benefits, gifts, prizes 
and alimony of maintenance received from persons other than the parties to the instant action. While includable as income, non-recurring, 
one-time payments should be distinguished from ongoing income. 


Specifically excluded are benefits received from means-tested public assistance programs, including but not limited to Aid to Families 
with Dependent Children (AFDC), Supplemental Security Income (SSI), Food Stamps and General Assistance. 
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Payments received for the benefit of the child(ren) as a result of the disability of the obligor are not considered in determining the amount 
of the basic child support obligation. However, after determining the amount of the obligor's support obligation under the Guidelines, the 
Coust should compare the obligor's support obligation under the guidelines with the benefits received by the child(ren) due to the obligor’s 
Ginebity, and determine whether an award of child support in addition to the child(ren) disability-related benefits is warranted. 


(2) income from self-employment or operation of a business: For income from self-employment, rent, royalties, proprietorship of a 
business, or joint ownership of a partnership or closely held corporation, gross income is defined as gross receipts minus ordinary and 
| necessary expenses required for self-employment or business operation. Specifically excluded trom ordinary and necessary expenses 
for purposes of these Guidelines are amounts allowable by the internal Revenue Service for the acceleraisd component of depreciation 
expenses, invesimert tax credits, or any other business expenses determined by tha Court to be inappropriate for determining gross 
income for purposes of caiculating child support. In general, income and expenses from self-employment or operation of 2 business 
should be caretully reviewed to determine an appropriate levet of gross income available to the parent to satisty a child support obligation. 
in most cases, this amount wil differ from a determination of business income for tax purposes. 


Expense reimbursements of in-kind payments received by a parent in the course of employment, self-employment, or operation of a 
business should be counted as income i they are significant and reduca personal living expenses. Such payments might include a 
company car, free housing, or reimbursed meais. 


{3) Potential income: if a parent is voluntarily unemployed or underemployed, child support may ba calculated based on a determination 
of potential income, except that a determination of potential income should not be made for a parent who is physically or mentally 
incapacitated or is caring for a child who is under the age of three years and for whom the parents owe a joint iegal responsibility. 


Determination of potential income shail be made by determining employment potential and probable earnings jeve! based an the parent's 
recent work history, occupational qualifications and prevailing job opportunities and earning levels in the community. if the parent has 
no recent work history and/or vocational! training, it is suggested that the Court determine colar income in an amount not less than 
the minimum hourly wage for a 40-hour work week. 


In each case, the Court should consider the prior circumstances of the parties in determining whether or not to impute income. 


(4) tneome verification: Income statements of the parents should be verified with documentation of both current and past income. Suitable 
documentation of current earnings (at feast one full month) inciudes pay stubs, employer statements, or receipts and expenses if selt- 
employed. Documentation of current income must be supplemented with copies of the most recent tax return to provide verification of 
eamings over a longer period. Sanctions may be imposed for failure to comply with this provision on the motion of either pany or by the 
Court on its own motion. 


Pre-exlating Child Support Obligations and Responsibility for Other Child(ren) 


The amount of child support payrnents actually made by a party under any pre-existing court order(s) or separation agreement(s) should 
be deducted from the party's gross Income. Actual payments of alimony should not be considered as a deduction from gross income 
but may be considered as a factor to vary from the final preeumptive child support obligation. 


The amount of a party's financial responsibility (as determined below) for his or her natural or adopted child(ren) currently resing in the 
household who are not involved in this action should be deducted from gross income. Use of this deduction is apprmpriate at the time 
of the establishment of a child support order or in a proceeding to modify an existing order. However, in a proceeding to modify, & may 
not be the sole basis for a reduction. 


The deduction for a party's financial responsibility for other child(ren) is one-half of the basic child support obligation for the number of 
chad(ren) who tive with the party and for whom the ) party owes a duty of support (other than the child(ren} involved in ihe instant action:. 
For purposes of this deduction, the basic child support obligation for the other child(ren) living with the party is based on the combined 
adjusted gross incomes of the party and the other responsible parent of such child(ren). 

Basic Child Support Obligation 


The basic child support obligation is determined using the attached Schedule of Basic Child Support Obligations. For combined monthly 
adjusted gross income amounts falling between amounts shown inthe Schedule, the basic child support obligation shouid he interpolated 


The number of child(ren) refers to child(ren) for whom the parents share joint legal responsibility and far wham support is being sovgh 
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Childe Care Costs 


Reasonable child care costs incurred due to employment or job search are added to the basic vei as follows: 


(1) When the gross tye ft income of the party paying such costs falls below the level indicated belial 100% of child care costs are 
added. : 


ichild «$1,100 4 children = $1,900 
2 children = $1,500 5 children = $2,100 
3 children = $1,700 6 children = $2,300 


At these income levels, the party paying child care costs does not benefid fram the tax credit for child care. 


(2) When the income of the party exceeds the level indicated above, 75% of child care costs are nclutad since the party would be entitled . 
to the income tax credit for child care expenses. 


Health insurance 


The cast of health (medical, or medical and dental) insurance for the child(ren) due support is added to the basic child support obligation. 
The amount included in the child support calculation is the amount of the health insurance premium actually attributable to the child(ren) 
subject to the order. H this amount is not available or cannot be verified, the total cost of the premium is divided by the total number of 
persons covered by the policy and then multiplied by the number of child(ren) covered by the policy who are subject to the order. 


if coverage is provided through an employer, only the employee's portion of cost should’be considered. Medical or dental expenses in. 
excess of $100 per year and uncompensated by insurance should be divided between the parties in proportion to their respective incomes. 


Extraordinary Expenses 


The Court may make adjustments for extraordinary expenses and order payments for such term and in such manner as the Court deems 
necessary. Extraordinary medical expenses are uninsured expenses in excess of $100 for a single illness or condition. Extraordinary 
medical expenses include, but are not limited to, such costs as are reasonably necessary for orthodontia, dental treatments, asthma 
treatments, physical therapy and any uninsured chronic health problem. At the discretion of the Court, professional counseling or 
psychiatric therapy for diagnosed mental disorders may also be considered as an extraordinary medical expense. Payments for such 
expenses shall be apportioned in the same manner as the basic child support obligation and ordered paid as the Court deems equitable. 


Other extraordinary expenses are added to the basic child support obligation. Other extraordinary expenses inciude: 


(1) Any expenses for attending any special of private elementary or secondary schools to meet the particular educational needs of the 
child(ren); (2) Any expenses for transportation of the child(ren) between the homes of the parents. 


Determination of Chiid Support Obligation and Presumptive Award 

Except in cases in which the obligor’s income falls within the shaded area of the Schedule, the non-custodial parent's total child support 
obligation is determined by adding the basic child support obligation plus the amount of work-related child care costs, health insurance 

premiums for the child(ren), and extraordinary expenses. The non-custodial parent's total child support obligation is determined by 

mukiplying the total child support obligation by the non-custodial parent's percentage of combined adjusted income. The non-custodial 

parent receives credit for the amount of child care costs, health insurance premiums, and extraordinary expenses that he or she pays 

out-of-pocket. The recommended child support order is determined by subtracting the amount of child care costs, health insurance 

premiums for the child(ren), and extraordinary expenses paid by the non-custodial parent from the non-custodial parent's total child 

support obligation. 


Modification 
In any proceeding to modify an existing order which is three years old or older, a deviation of 15% or more between the amount of the 


existing order and the amount of child support resulting from application of the Guidelines shall be presumed to constitute a substantial 
change of circumstances warranting modification. if the order is less than three years old, this presumption does not apply. 
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NORTH CAROLINA CHILD SUPPORT GUIDELINES 
SCHEDULE OF BASIC CHILD SUPPORT OBLIGATIONS 


NOTE: if the obligor's income and corresponding number of children fall into a shaded area, compute the 
support obligation using obligor's income only. 


Effective October 1, 1994 
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NORTH CAROLINA 
SCHEDULE OF BASIC CHILD SUPPORT OBLIGATIONS 
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NORTH CAROLINA 
SCHEDULE OF BASIC CHILD SUPPORT OBLIGATIONS 
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| NORTH CAROLINA io 
SCHEDULE OF BASIC CHILD SUPPORT OBLIGATIONS 
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NORTH CAROLINA | 
SCHEDULE OF BASIC CHILD SUPPORT OBLIGATIONS 
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CHILD SUPPORT GUIDELINES 


NORTH CAROLINA 
SCHEDULE OF BASIC CHILD SUPPORT OBLIGATIONS 


| COMBINED 
| GROSS 
| MONTHLY 


ONE Two THREE FOUR FIVE SIX 
CHILD CHILDREN CHILDREN CHILOREN CHILDREN CHILDREN 
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[105501103] 1692] 1871] 2068] 2241] 2398, 
[10650] 1106] 1898 | 1877] 2074| 2249] 2406, 
[i070 1108 | 1600] 1880] 2078 | 2262] 2410 
[10760 1110 1603] 1883] 2081] _2256| 2414] 
[10800 | 11121605] 1886] 2084| 2250| 2418 | 
[108501114 [1608] 1889] 2088 | _2263| 24221 
[109001115] 1611| 1892] 2091] 2267 | 2428 
[108501117] 1613| 1895 [ 2094] 2270] 2429 | 
[110001119 | 1616 | _te08| 2098] 3374] 2433, 
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| 117001160 __1675 | __1969| 2176 | 2360 | 2626. 
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| 11850| 1172] 1692] 1989] 2198 

[119001175 | 1698 [1996 | 2906 | 2381 | 2588 
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CHILD SUPPORT GUIDELINES 


NORTH CAROLINA 
SCHEDULE OF BASIC CHILD SUPPORT OBLIGATIONS 


renee OI So Qe ere 
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GROSS 


MONTHLY ONE - TWO THREE FOUR FIVE SIX 
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CHILD SUPPORT GUIDELINES 
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Index to Child Support Guidelines 


B 
BASIC OBLIGATION, Guideline D. 
Child care costs added to, Guideline E. 


Extraordinary expenses. 
Added to obligation, Guideline F. 


C 


CHILD CARE. COSTS, Guideline E. 


COMPUTATION OF BASIC 
OBLIGATION. 

Schedule of basic child support 
obligations, Guideline D. 


D 


DEFINITIONS, Guideline A. 


E 
EXTRAORDINARY EXPENSES, Guideline 
ae y 

G 
GROSS INCOME. 


Defined, Guideline A. 
H 

HEALTH INSURANCE, Guideline C. 
I 


INCOME. | 
Defined, Guideline A. 


INCOME VERIFICATION. 
Defined, Guideline A. 


INSURANCE. 
Health insurance, Guideline C. 


J 


JOINT OR SHARED PHYSICAL 
CUSTODY. 

Worksheet B, child support obligation 
joint or shared physical custody, 
Guideline Forms. 


M 


MEDICAL EXPENSES. 
Extraordinary medical expenses, 
Guideline F. 


O 


OPERATION OF BUSINESS. 
Income from. a 
Defined, Guideline A. 


P 


POTENTIAL INCOME. 
Defined, Guideline A. 


PRE-EXISTING OBLIGATIONS, Guideline 
B. 


R 


RESPONSIBILITY FOR OTHER 
CHILDREN, Guideline B. 


Ss 


SCHEDULE OF BASIC CHILD SUPPORT 
OBLIGATIONS. 

Determining basic obligation, Guideline 
D. 


SCHOOLS. 
Special or private elementary or 
secondary schools. 
Extraordinary expenses include, Guideline 
F. 


SELF-EMPLOYMENT. 
Income from. 
Defined, Guideline A. 


SOLE CUSTODY. 
Worksheet A, child support obligation 
sole custody, Guideline Forms. 


SPLIT CUSTODY. 
Worksheet C, child support obligation 
split custody, Guideline Forms. 


T 
TRANSPORTATION OF CHILDREN. 


Extraordinary expenses include, 
Guideline F. 
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RULES FOR COURT-ORDERED ARBITRATION 
IN NORTH CAROLINA 


Adopted August 28, 1986. 
Effective January 1, 1987, 
with amendments received through September 10, 1997. 


Rule 

. Actions subject to arbitration. 
. Arbitrators. 

. Arbitration hearings. 

The award. 

Trial de novo. 

The court’s judgment. 


Do Pw 


Editor’s note. — The Rules for Court-Or- 
dered Arbitration were initially adopted as a 
pilot program applicable to the Third, Four- 
teenth and Twenty-Ninth Judicial Districts by 
order of the Supreme Court on August 28, 
1986. The order of the court provided: 

“The North Carolina General Assembly au- 
thorized the Supreme Court of North Carolina 
‘by such rules as it shall determine appropri- 
ate’ to ‘provide for an experimental, pilot pro- 
gram in three judicial districts selected by the 
Court, of mandatory, nonbinding arbitration of 
all claims for money damages of $15,000 or 
less ... provided ... that no state funds shall be 
used to implement the pilot program,’ 1985 
Sess. Laws ch. 698, § 23 [See G.S. § 7A-37]. 
The Court has determined that such a pilot 
program should be instituted in this state on 
an experimental basis provided funds can be 
obtained to conduct the program. 

Now, therefore, provided sufficient funds can 
be obtained to conduct the program, the Court 
orders: 

(1) An experimental, pilot program of man- 


datory, nonbinding arbitration shall be oper-. 


ated for two years in the Third, Fourteenth, 
and Twenty-Ninth Judicial Districts; 

(2) The program shall operate pursuant to 
the attached ‘Rules for Court-Ordered Arbitra- 
tion’; ty 
(3) These rules shall become effective on 1 
January 1987; 

(4) These rules shall be promulgated by 
their publication, together with this order, in 
the Advance Sheets of the Supreme Court and 
the Court of Appeals of North Carolina.” 


Rule 

7. Costs. 

8. Administration. 

9. Application of rules. 


Index follows Rules. 


By order dated May 5, 1988, the expiration 
date of this pilot program was extended from 
December 31, 1988, to October 1, 1989. 

Subsequently, by order dated September 14, 
1989, the Supreme Court provided for the 
operation of these rules on a permanent basis 
in the Third, Fourteenth and Twenty-Ninth 
Judicial Districts, and in other judicial dis- 
tricts designated by the Administrative Office 
of the Courts, subject to the availability of 
funds. The order of the court provides: 

“WHEREAS, the North Carolina General 
Assembly, by Ch. 301 of the 1989 Session Laws 
[see G.S. § 7A-37.1], authorized statewide 
court-ordered, nonbinding arbitration in cer- 
tain civil actions, and further authorized the 
Supreme Court of North Carolina to adopt 
rules governing this procedure and to super- 
vise its implementation and operation through 
the Administrative Office of the Courts. 

NOW, THEREFORE, the Court orders: 

(1) The program shall operate on a perma- 
nent basis in the Third, Fourteenth, and Twen- 
ty-Ninth Judicial Districts, and in all other 
judicial districts designated by the Adminis- 
trative Office of the Courts, in consultation 
with local court officials, subject to the avail- 
ability of funds appropriated for this purpose; 

(2) Effective immediately, the program shall 
operate pursuant to the attached ‘Rules for 
Court-Ordered Arbitration in North Carolina’; 

(3) These rules shall be promulgated by 
their publication, together with this order, in 
the Advance Sheets of the Supreme Court and 
the Court of Appeals of North Carolina.” 


Rule 1. Actions subject to arbitration. 


(a) Types of actions; Exceptions. All civil actions filed in the trial divisions of 
the General Court of Justice which are not assigned to a magistrate and all 


Rule 1 RULES FOR COURT-ORDERED ARBITRATION Rule 1 


appeals from judgments of magistrates in which there is a claim or there are 
claims for monetary relief not exceeding $15,000 total, exclusive of interest, 
costs and attorneys’ fees, are subject to court-ordered arbitration under these 
rules, except actions: 

(1) Which are class actions; | : | 

(2) In which there is a substantial claim for injunctive or declaratory relief; 

(3) Involving: 

(i) family law issues, 

(ii) title to real estate, 

(iii) wills and decedents’ estates, or 

(iv) summary ejectment; 

(4) Which are special. proceedings; 

(5) In which a claim is asserted for an unspecified amount exceeding 
$10,000 in compliance with N.C.R. Civ. P. 8(a)(2), unless the court finds that 
the amount of the claim actually does not exceed $15,000 total, after consid- 
eration of the case, upon its motion or the motion of a party; 

(6) Involving a claim for monetary recovery in an unspecified amount later 
to be determined by an accounting or otherwise, if the claimant certifies in the 

leading asserting the claim that the amount of the claim will actually exceed 
15,000; or | , 

(7) Which are certified by a party to be companion or related to similar 
actions pending in other courts with which the action might be consolidated 
but for lack of jurisdiction or venue. : 

(b) Arbitration by agreement. The court may submit any other civil: action to 
arbitration under these rules or any modification thereof, pursuant to agree- — 
ment by the parties approved by the court. | 

(c) Court-ordered arbitration in cases having excessive claims. The court 
may order any case submitted to arbitration under these rules at any time 
before trial if it finds that the amount actually in issue is $15,000 or less, even 
though a greater amount is claimed. , 

(d) Exemption and withdrawal from arbitration. The court may exempt or 
withdraw any action from arbitration on its own motion, or on motion of a 
party, made not less than 10 days before the arbitration hearing and a showing 
that: (i) the amount of the claim(s) exceed(s) $15,000; (ii) the action is excepted 
from arbitration under Arb. Rule 1(a); or (iii) there is a strong and compelling 
reason to do so. : 


Administrative History. 


Pilot Rule Adopted: 28 August 1986. 

Pilot Rule Amended: ~ 4 March 1987. 

Permanent Rule Adopted: 14 September 1989. 

Amended: 8 March 1990 — (a) and (d). 

COMMENT 

The purpose of these rules is to create an any amount which a party is entitled to re- 
efficient, economical alternative to traditional cover. These rules do not affect the jurisdiction 
litigation for prompt resolution of disputes or functions of the magistrates where they 
involving money damage claims up to $15,000. have been assigned such jurisdiction. Counsel 
The $15,000 jurisdictional limit by statute and are expected to value their cases reasonably 
Arb. Rule 1(a) applies only to the claim(s) | without court involvement. The court has in- 
actually asserted, even though the claim(s) is herent authority to order overvalued cases to 
or are based on a statute providing for multi- arbitration. The court’s authority and respon- 


ple damages, e.8:; N.C. Gen. Stat. §§ 1-538, sibility for conducting all proceedings and for 
75-16. An arbitrator may award damages in the final judgment in a case are not affected by 
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| Rule 2 


these rules, which merely give the court a new 
civil procedure. A false certification under Arb. 
Rule 1(a)(6) might trigger N.C.R. Civ. P. 11(a) 
and N.C. Gen. Stat. § 6-21.5 sanctions or 
State Bar disciplinary action. 

“Family law issues” in Arb. Rule 1(a)(3)(i) 
includes all family law cases such as divorce, 


guardianship, adoptions, juvenile matters, | 


child support, custody and visitation. Actions 
which are “special proceedings” or involve 
summary ejectment, referred to in Arb. Rule 
1(a), are actions so designated by the General 
Statutes. 

Arb. Rules 1(a)(5) and 1(c) are the court’s 
authority for submitting any case to arbitra- 
tion in accordance with these rules. Moreover, 
a‘court may establish a local administrative 
procedure (e.g., review of case files by a clerk) 
to ensure that cases subject to Arb. Rule 
1(a)(5) are brought to a judge’s attention. 

Arb. Rule 1(b) allows binding or non-binding 
arbitration of any case by agreement and per- 
mits the parties to modify these rules for a 
particular case. Court approval of any modifi- 
cation will give a variant proceeding the 
court’s imprimatur and ensure adherence to 
their primary purpose. For example, arbitra- 
tors under these rules are not expected to 
decide protracted cases without fair compen- 
sation. These rules do not provide adequate 
compensation for arbitrators in protracted 
cases. Court review and approval of extraordi- 
nary stipulations are required to ensure fair 


Cross References. — As to court ordered 
mediated settlement conferences in superior 
court civil actions, see § 7A-38. See also, Rules 
Implementing Court Ordered Mediated Settle- 
ment Conferences, in this volume. 


Editor’s note. — As to the applicability of 
the Rules for Court-Ordered Arbitration, see 
the order of the Supreme Court preceding 
these rules. 


Legal Periodicals. — For article, “Court- 
Ordered Arbitration Comes to North Carolina 


Rule 2. Arbitrators. 


(a) Selection. 


RULES FOR COURT-ORDERED ARBITRATION 


Rule 2 


compensation by the parties. 

Arb. Rule l(c) is a safeguard against 
overevaluation of a claim to evade arbitration. 
It would become operative on motion of a 
party. This rule does not require (nor forbid) 
the court to examine any case on its own 
motion to determine its true value. The court 
may establish an administrative procedure for 
reviewing pleadings in cases appropriate for 
consideration by a judge for referral under 
Arb. Rule 1(c). See also the Comment to Arb. 
Rule 1(a). 

Exemption or withdrawal may be appropri- 
ate under Arb. Rule 1(d)(1)(iii) in a challenge 
to established precedent in an action in which 
a trial de novo and subsequent appeal are 
probable or a case in which there has been 
prior mediation through the North Carolina 
Attorney General’s office. 

Cases involving pre-litigation contractual 
agreements for private arbitration under fed- 
eral law, such as the Federal Arbitration Act or 
under state law, such as this State’s Uniform 
Arbitration Act, should be exempted from 
court-ordered arbitration under these rules, 
unless all the parties waive their rights under 
their arbitration agreement. If parties agree to 
arbitrate the issue(s) in a case after an action 
has been filed, their stipulation of agreement 
should state clearly whether the arbitration is 
to be in accordance with these rules or subject 
to state or federal law. In the latter instance 
the case should be exempted from arbitration. 


and the Nation,” see 21 Wake Forest L. Rev. 
901 (1986). 

For note, “No Frills Justice: North Carolina 
Experiments with Court-Ordered Arbitration,” 
see 66 N.C.L. Rev. 395 (1988). 

For article, “American Law Institute Study 
on Paths to a ‘Better Way’: Litigation, Alterna- 
tives, and Accommodation,” see 1989 Duke L.J. 
808. 

For article, “Arbitration and Constitutional 
Rights,” see 71 N.C.L. Rev. 81 (1992). 


(1) The court shall select and maintain a list of qualified arbitrators, which 
shall be a public record. Unless the parties file a stipulation identifying their 
choice of an arbitrator on the court’s list within the first 20 days after the 
60-day period fixed in Arb. Rule 8(b) begins to run, the court will appoint an 
arbitrator, chosen at random from the list, and will notify the parties of the 
arbitrator selected in the notice of hearing. 

(2) Parties may choose an arbitrator who is not on the court’s list provided 
the arbitrator consents, the court approves the choice, and the arbitrator 


Rule 2 RULES FOR COURT-ORDERED ARBITRATION Rule 2 


otherwise meets all the requirements of Arb. Rule 2 with the exception of the 
requirement to complete the arbitrator training as prescribed by the Admin- 
istrative Office of the Courts. The stipulation of agreement on an arbitrator, 
the arbitrator’s consent, and the court order approving such stipulation shall 
be filed within the same 20-day period for choosing an arbitrator on the court’s 


list. 

(b) Eligibility. An arbitrator shall be a member of the North Carolina State 
Bar and have been licensed to practice law for five years. The arbitrator shall 
have been admitted in North Carolina for at least the last two years of the five 
year period. Admission outside North Carolina may be considered for the 
balance of the five year period, so long as the arbitrator was admitted as a duly 
licensed member of the bar of a state(s) or a territory(ies) of the United States 
or the District of Columbia. 

In addition, an arbitrator shall complete the arbitrator training course 
prescribed by the Administrative Office of the Courts and be approved by the 
Senior Resident Superior Court Judge and the Chief District Court Judge for 
such service. Arbitrators so approved shall serve at the pleasure of the 
appointing court(s). | 

(c) Fees and expenses. Arbitrators shall be paid a $75 fee by the court for 
each arbitration hearing when they file their awards with the court. An 
arbitrator may be reimbursed for expenses actually and necessarily incurred 
in connection with an arbitration hearing and paid a reasonable fee not 
exceeding $75 for work on a case not resulting in a hearing upon the 
arbitrator’s written application to, and approval by, the Senior Resident 
Superior Court Judge, or the Chief Judge of the District Court, of the court in 
which the case was pending. 

(d) Oath of office. Arbitrators shall take an oath or affirmation similar to 
that prescribed in N.C. Gen. Stat. § 11-11, in a form approved by the 
Administrative Office of the Courts, before conducting any hearings. 

(e) Disqualification. Arbitrators shall be disqualified and must recuse 
themselves if as a judge in the same action they would be disqualified or 
obliged to recuse themselves. Disqualification and recusal may be waived by 
the parties upon full disclosure of any basis for disqualification or recusal. 

(f) Replacement of arbitrator. If an arbitrator is disqualified, recused, 
unable, or unwilling to serve, a replacement shall be appointed in a random 
manner by the court. , 


Administrative History. 


Pilot Rule Adopted: 28 August 1986. 

Pilot Rule Amended: 4 March 1987. 

Permanent Rule Adopted: 14 September 1989. 

Amended: 8 March 1990 — (a) and (b). 

Amended: 1 August 1995 — (b) 

COMMENT 

Under Arb. Rule 2(a) the parties have a right the requirements of Arb. Rule 2. The stipula- 
to choose one arbitrator from the list if they tion of agreement on an arbitrator, the arbi- 
wish to do so, but they have the burden of trator’s consent, and the order approving such 
taking the initiative if they want to make the stipulation and consent must be filed within 
selection, and they must do it promptly. the 20-day period mentioned in Arb. Rule 

The parties in a particular case may choose 2(a)(1). 
a person to be an arbitrator who is not on the Under Arb. Rule 2(c) filing of the award is 
list required by Arb. Rule 2(a)(1), provided the final act at which payment should be 
that person consents, the choice is approved by made, closing the matter for the arbitrator. 


the Senior Resident Superior Court Judge if The arbitrator should make the award when 
the case is filed in Superior Court or the Chief the hearing is concluded. Hearings must be 
District Court Judge if the case is filed in brief and expedited so that an arbitrator can 
District Court, and the person otherwise meets hear at least three per day. See Arb. Rule 3(n). 
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Rule 3 


_ Payments and expense reimbursements au- 
thorized by Arb. Rule 2(c) are made subject to 
court approval to insure conservation and ju- 
dicial monitoring of the use of funds available 
for the program. 

Since the arbitrator has the authority of a 
judge except for the contempt power, see Arb. 
Rule 3(g), the arbitrator’s behavior should 
comport with the ethics rules for lawyers, e.g., 
N.C.R. Prof’! Conduct 9.2, and judges, e.g., the 
N.C. Code of Judicial Conduct. In some in- 
stances, e.g., id., Canon 5.E., there may be 


Editor’s note. — As to the applicability of 
the Rules for Court-Ordered Arbitration, see 
the order of the Supreme Court preceding 
these rules. 


RULES FOR COURT-ORDERED ARBITRATION 


Rule 3 


conflicts, in which case the arbitrator should 
consult with the Senior Resident Superior 
Court Judge or the Chief Judge of the District 
Court, depending on the court in which the 
case is filed. The court should review the list of 
arbitrators periodically; in the court’s discre- 
tion, names may be removed from the Arb. 
Rule 2(a)(1) list. If an arbitrator’s performance 
or conduct does not comport with the spirit of 
these rules, the arbitrator’s name may be 
removed from the Arb. Rule 2(a)(1) list by the 

appointing judge(s). ? 


End to Settlement on the Courthouse Steps? 
Mediated Settlement Conferences in North 
Carolina Superior Courts,” see 71 N.C.L. Rev. 
1857 (1993). 


Legal Periodicals. — For comment, “An 


Rule 3. Arbitration hearings. 


(a) Hearing scheduled by the court. Arbitration hearings shall be scheduled 
by the court and held in a courtroom, if available, or in any other public room 
suitable for conducting judicial proceedings and shall be open to the public. 

(b) Pre-hearing exchange of information. At least 10 days before the date set 
for the hearing, the parties shall exchange: 

(1) Lists of witnesses they expect to testify; 

(2) Copies of documents or exhibits they expect to offer in evidence; and 

(3) A brief statement of the issues and their contentions. 

Parties may agree in writing to rely on stipulations and/or statements, sworn 
or unsworn, rather than a formal presentation and witnesses and documents, 
for all or part of the hearing. Failure to comply with Arb. Rule 3(b) may be 
cause for sanctions under Arb. Rule 3(/). 

(c) Exchanged documents considered authenticated. Any document ex- 
changed may be received in the hearing as evidence without further authen- 
tication; however, the party against whom it is offered may subpoena and 
examine as an adverse witness anyone who is the author, custodian or a 
witness through whom the document might otherwise have been introduced. 
Documents not so exchanged may not be received if to do so would, in the 
arbitrator’s opinion, constitute unfair, prejudicial surprise. 

(d) Copies of exhibits admissible. Copies of exchanged documents or exhibits 
are admissible in arbitration hearings. 

(e) Witnesses. Witnesses may be compelled to testify under oath or affirma- 
tion and produce evidence by the same authority and to the same extent as if 
the hearing were a trial. The arbitrator is empowered and authorized to 
administer oaths and affirmations in arbitration hearings. 

(f) Subpoenas. N.C.R. Civ. P. 45 shall apply to subpoenas for attendance of 
witnesses and production of documentary evidence at an arbitration hearing 
under these rules. 

(g) Authority of arbitrator to govern hearings. Arbitrators shall have the 
authority of a trial judge to govern the conduct of hearings, except for the 
power to punish for contempt. The arbitrator shall refer all contempt matters 
to the court. 

(h) Law of evidence used as guide. The law of evidence does not apply, except 
as to privilege, in an arbitration hearing but shall be considered as a guide 
toward full and fair development of the facts. The arbitrator shall consider all 
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Rule 3 RULES FOR COURT-ORDERED ARBITRATION Rule 3 


evidence presented and give it the weight and effect the arbitrator determines 
appropriate. dere aah | 

(i) No ex parte communications with arbitrator. No ex parte communications 
between parties or their counsel and arbitrators are permitted. 

(j) Failure to appear; Defaults; Rehearing. If a party who has been notified 
of the date, time and place of the hearing fails to appear without good cause 
therefor, the hearing may proceed and an award may be made by the arbitrator 
against the absent party upon the evidence offered by the parties present, but 
not by default for failure to appear. If a party is in default for any other reason 
but no judgment has been entered upon the default pursuant to N.C.R. Civ. P. 
55(b) before the hearing, the arbitrator may hear evidence and may issue an 
award against the party in default. The court may order a rehearing of any 
case in which an award was made against a party who failed to obtain a 
continuance of a hearing and failed to appear for reasons beyond the partys 
control. Such motion for rehearing shall be filed with the court within the time 
allowed for demanding trial de novo stated in Arb. Rule 5(a). 

(k) No record of hearing made. No official transcript of an arbitration 
hearing shall be made. The arbitrator may permit any party to record the 
arbitration hearing in any manner that does not interfere with the proceeding. 

(1) Sanctions. Any party failing or refusing to participate in an arbitration 
proceeding in a good faith and meaningful manner shall be subject to sanctions 
by the court on motion of a party, or report of the arbitrator, as provided in 
N.C.R. Civ. P. 11, 37(b)(2)(A) — 37(b)(2)(C) and N.C. Gen. Stat. § 6-21.5. 

(m) Proceedings in forma pauperis. The right to proceed in forma pauperis 
is not affected by these rules. 

(n) Limits of hearings. Arbitration hearings shall be limited to one hour 
unless the arbitrator determines at the hearing that more time is necessary to 
ensure fairness and justice to the parties. 

(1) Awritten application for a substantial enlargement of time for a hearing 
must be filed with the court and the arbitrator, if appointed, and must be — 
served on opposing parties at the earliest practicable time, and no later than 
the date for prehearing exchange of information under Arb. Rule 3(b). The 
court he rule on these applications after consulting the arbitrator if ap- 
pointed. 

(2) An arbitrator is not required to receive repetitive or cumulative evi- 
ence. 

(0) Hearing concluded. The arbitrator shall declare the hearing concluded 
when all the evidence is in and any arguments the arbitrator permits have 
been completed. In exceptional cases, the arbitrator has discretion [to] receive 
post-hearing briefs, but not evidence, if submitted within 3 days after the 
hearing has been concluded. | 

(p) Parties must be present at hearings; Representation. All parties shall be 
present at hearings in person or through representatives authorized to make 
binding decisions on their behalf in all matters in controversy before the 
arbitrator. All parties may be represented by counsel. Only individuals may 
appear pro se. 

(q) Motions. Designation of an action for arbitration does not affect a party’s 
right to file any motion with the court. "4 

(1) The court, in its discretion, may consider and determine any motion at 
any time. It may defer consideration of issues raised by motion to the 
arbitrator for determination in the award. Parties shall state their contentions 
regarding pending motions deterred to the arbitrator in the exchange of 
information required by Arb. Rule 3(b). 

(2) Pendency of a motion shall not be cause for delaying an arbitration 
hearing unless the court so orders. 
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Rule 4 


Administrative History. 


RULES FOR COURT-ORDERED ARBITRATION 


Rule 4 


Pilot Rule Adopted: 28 August 1986. 
Pilot Rule Amended: 4 March 1987. 
Permanent Rule Adopted: 14 September 1989. 
Amended: 


8 March 1990 — (b), Gj), (0), and (q). 


COMMENT 


Good faith compliance with Arb. Rule 3(b) is 
required by professional courtesy and fairness 
as well as the spirit of these rules. Failure to 
comply with Arb. Rule 3(b) may justify a sanc- 
tion of limiting of evidence otherwise admissi- 
ble under Arb. Rules 3(c) — 3(f) and 3(g). 

Arb. Rule 3(d) contemplates that the arbi- 

trator shall return all evidence submitted 
when the hearing is concluded and the award 
has been made. Original documents and exhib- 
its should not be marked in any way to identify 
them with the arbitration, to avoid possible 
prejudice in any future trial. 
_ The purpose of Arb. Rule 3(n) is to ensure 
that hearings are limited and expedited. Fail- 
ure to limit and expedite the hearings defeats 
the purpose of these rules. In this connection, 
note the option in Arb. Rule 3(b) for use of 
prehearing stipulations and/or sworn or un- 
sworn statements to meet time limits. 

Under Arb. Rule 3(0) the declaration that 
the hearing is concluded by the arbitrator 
formally marks the end of the hearing. Note 
Arb. Rule 4(a), which requires the arbitrator to 
file the award within three days after the 
hearing is concluded or post-hearing briefs are 


Editor’s note. — As to the applicability of 
the Rules for Court-Ordered Arbitration, see 


Rule 4. The award. 


received. The usual practice should be a state- 
ment of the award at the close of the hearing, 
without submission of briefs. In the unusual 
case where an arbitrator is willing to receive 
post-hearing briefs, the arbitrator should spec- 
ify the points to be addressed promptly and 
succinctly. Time limits in these rules are gov- 
erned by N.C.R. Civ. P. 6 and N.C. Gen. Stat. 
§§ 103-4, 103-5. 

An arbitrator may at any time encourage 
settlement negotiations and may participate 
in such negotiations if all parties are present 
in person or by counsel. See Arb. Rule 3(p). 

Under Arb. Rule 3(q)(1), the court will rule 
on prehearing motions which dispose of all or 
part of the case on the pleadings, or which 
relate to procedural management of the case. 
The court will normally defer to the arbitra- 
tor’s consideration motions addressed to the 
merits of a claim requiring a hearing, the 
taking of evidence, or examination of records 
and documents other than the pleadings and 
motion papers, except in cases in which a 
N.C.R. Civ. P. 12(b) motion is filed in lieu of a 
responsive pleading. 


the order of the Supreme Court preceding 
these rules. 


(a) Filing the award. The award shall be in writing, signed by the arbitrator 
and filed with the court within 3 days after the hearing is concluded or the 
receipt of post-hearing briefs, whichever is later. 

(b) Findings; Conclusions; ‘Opinions. No findings of fact and conclusions of 
law. or opinions supporting an award are required. 

(c) Scope of award. The award must resolve all issues raised by the 


pleadings and may exceed $15,000. 


(d) Copies of award to parties. The court shall forward copies of the award 


to the parties or their counsel. 


Administrative History. 
Pilot Rule Adopted: 
Pilot Rule Amended: 
Permanent Rule Adopted: 


28 August 1986. 
4 March 1987. 
14 September 1989. 
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Rule 5 RULES FOR COURT-ORDERED ARBITRATION Rule 5 


COMMENT 
The arbitrator should issue the award when days, consider them, and file the award within 
the hearing is over and should not take the three days thereafter. See Arb. Rule 3(0) and 
case under advisement. See Arb. Rule 4(a). If its Comment. 
the arbitrator wants post-hearing briefs, the See Arb. Rule l(a) and its Comment in 
arbitrator must receive them within three connection with Arb. Rule 4(c). 


Editor’s note. — As to the applicability of the order of the Supreme Court preceding 
the Rules for Court-Ordered Arbitration, see these rules. 


Rule 5. Trial de novo. 


(a) Trial de novo as of right. Any party not in default for a reason subjecting 
that party to judgment by default who is dissatisfied with an arbitrator’s ~ 
award may have a trial de novo as of right upon filing a written demand for 
trial de novo with the court, and service of the demand on all parties, on an 
approved form within 30 days after the arbitrator’s award has been filed, or 
within 10 days after an adverse determination of an Arb. Rule 3G) motion to 
rehear. } : 

(b) Filing fee. A party filing a demand for trial de novo shall pay a filing fee 
equivalent to the arbitrator’s compensation, which shall be held by the court 
until the case is terminated and returned to the demanding party only if there 
has been a trial in which, in the trial judge’s opinion, the position of the 
demanding party has been improved over the arbitrator’s award. Otherwise, 
the filing fee shall be deposited into the State’s General Fund. 

(c) No reference to arbitration in presence of jury. A trial de novo shall be 
conducted as if there had been no arbitration proceeding. No reference may be 
made to prior arbitration proceedings in the presence of a jury without consent 
of all parties to the arbitration and the court’s approval. 

(d) No evidence of arbitration admissible. No evidence that there have been 
arbitration proceedings or any fact concerning them may be admitted in a trial 
de novo, or in any subsequent proceeding involving any of the issues in or 
parties to the arbitration, without the consent of all parties to the arbitration 
and the court’s approval. 

(e) Arbitrator not to be called as witness. An arbitrator may not be deposed 
or called as a witness to testify concerning anything said or done in an 
arbitration proceeding in a trial de novo or any subsequent civil or adminis- 
trative proceeding involving any of the issues in or parties to the arbitration. 
The arbitrator’s notes are privileged and not subject to discovery. 

(f) Judicial immunity. The arbitrator shall have judicial immunity to the 
same extent as a trial judge with respect to the arbitrator’s actions in the 
arbitration proceeding. 


Administrative History. 


Pilot Rule Adopted: 28 August 1986. 

Pilot Rule Amended: 4 March 1987. 

Permanent Rule Adopted: 14 September 1989. 

Amended: 8 March 1990 — (a), (b), (e), and (f). 

COMMENT 

Arb. Rule 5(c) does not preclude cross exam- manner as not to violate the intent of Arb. 
ination of a witness in a later proceeding Rules 5(c) and 5(d). 
concerning prior inconsistent statements dur- See also the Comment to Arb. Rule 6 regard- 
ing arbitration proceedings, if done in such a ing demand for trial de novo. 
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Rule 6 RULES FOR COURT-ORDERED ARBITRATION Rule 7 


Editor’s note. —- As to the applicability of 
the Rules for Court-Ordered Arbitration, see 


the order of the Supreme Court preceding 
these rules. 


Rule 6. The court’s judgment. 


(a) Termination of action by agreement before judgment. The parties may file 
a stipulation of dismissal or consent judgment at any time before entry of 
judgment on an award. 

(b) Judgment entered on award. If the case is not terminated by agreement 
of the parties, and no party files a demand for trial de novo within 30 days after 
the award is filed, the clerk or the court shall enter judgment on the award, 
which shall have the same effect as a consent judgment in the action. A copy of 
the judgment shall be mailed to all parties or their counsel. 


Administrative History. 


Pilot Rule Adopted: 28 August 1986. 
Pilot Rule Amended: 4 March 1987. 
Permanent Rule Adopted: 14 September 1989. 
Amended: 8 March 1990 — (b). 


COMMENT 


A judgment entered on the arbitrator’s 
award is not appealable because there is no 


record for review by an appellate court. A trial - 


de novo is not an “appeal,” in the sense of an 
appeal to the North Carolina Court of Appeals 
from Superior Court or District Court, from 
the arbitrator’s award. By failing to demand a 


Editor’s note. — As to the applicability of 


trial de novo the right to appeal is waived. 
Demand for jury trial pursuant to N.C.R. Civ. 
P. 38(b) does not preserve the right to a trial de 
novo. There must be a separate, specific, 
timely demand for trial de novo after the 
award has been filed. 


the order of the Supreme Court preceding 


the Rules for Court-Ordered Arbitration, see these rules. 


Rule 7. Costs. 


(a) Arbitration costs. The arbitrator may include in an award court costs 
accruing through the arbitration proceedings in favor of the prevailing party. 

(b) Costs following trial de novo. If there is trial de novo, court costs may, in 
the discretion of the trial judge, include costs taxable under Arb. Rule 7(a) 
incurred in the arbitration proceedings. 

(c) Costs denied if party does not improve position in trial de novo. A party 
demanding trial de novo whose position is not improved at the trial may be 
denied costs in connection with the arbitration proceeding by the trial judge, 
even though that party prevails at trial. 


Administrative History. 


Pilot Rule Adopted: 28 August 1986. 
Pilot Rule Amended: 4 March 1987. 
Permanent Rule Adopted: 14 September 1989. 
Amended: 8 March 1990 — (c). 


Editor’s note. — As to the applicability of 
the Rules for Court-Ordered Arbitration, see 


the order of the Supreme Court preceding 
these rules. 
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Rule 9 


Rule 8 RULES FOR COURT-ORDERED ARBITRATION 


Rule 8. Administration. 


(a) Actions designated for arbitration. The court shall designate actions 
eligible for arbitration upon the filing of the complaint or docketing of an 
appeal from a magistrate’s judgment and give notice of such cen to the 

arties. | . 
(b) Hearings rescheduled; 60 day limit; Continuance. 

(1) The court shall schedule hearings with notice to the parties to begin 
within 60 days after: (i) the docketing of an appeal from a magistrate’s 
judgment, (ii) the filing of the last responsive pleading, or (iii) the expiration of © 
the time allowed for the filing of such pleading. 

(2) Ahearing may be scheduled, rescheduled or continued to a date after the 
time allowed by this rule only by the court before whom the case is pending 
upon a written motion and a showing of a strong and compelling reason to do 
So. 

(c) Date of hearing advanced by agreement. A hearing may be held.earlier 
than the date set by the court, by agreement of the parties with court approval. 

(d) Forms. Forms for use in these arbitration proceedings must be approved 
by the Administrative Office of the Courts. 

(e) Delegation of nonjudicial functions. To conserve judicial resources and 
facilitate the effectiveness of these rules, the court may delegate nonjudicial, 
administrative duties and functions to supporting court personnel and autho- 
rize them to require compliance with approved procedures. 

(f) Definitions. “Court” as used in these rules means, depending upon the 
context in which it is used: 

(1) The Senior Resident Superior Court J udge, if the action is pending in the 
Superior Court Division, or the delegate of such judge; 

(2) The Chief District Court Judge, if the action is pending in the District 
Court Division, or the delegate of such judge; or 

(3) Any assigned judge exercising the court's jurisdiction and authority in 
an action. 


Adininistrative History. 
Pilot Rule Adopted: 
Pilot Rule Amended: 
Permanent Rule Adopted: 
Amended: 


28 August 1986. 

4 March 1987. 

14 September 1989. 

8 March 1990 — (a), (b), (d), and (f). 


COMMENT 


One goal of these rules is to expedite dispo- 
sition of claims involving $15,000 or less. See 
_ Arb. Rule 8(a). The 60 days in Arb. Rule 8(b)(1) 
will allow for discovery, trial preparation, pre- 
trial motions disposition and calendaring. A 
motion to continue a hearing will be heard by 


Editor’s note. — As to the applicability of 
the Rules for Court-Ordered Arbitration, see 


Rule 9. Application of rules. 


a judge mindful of this goal. Continuances may 
be granted when a party or counsel is entitled 
to such under law, e.g. N.C.R. Civ. P. 40(b); rule 


of court, e.g. N.C. Prac. R. 3; or customary 


practice. 


the order of the Supreme Court preceding 
these rules. 


These Rules shall apply to cases filed on or after their effective date and to 
pending cases submitted by agreement of the parties under Arb. Rule 1(b) or 
referred to arbitration by order of the court in those districts designated for 
court- peel is oe arbitration in accordance with G.S. §§ 7A-37 and 7A-37.1. 
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Rule 9 RULES FOR COURT-ORDERED ARBITRATION Rule 9 


Administrative History. 


Pilot Rule Adopted: 28 August 1986. 

Pilot Rule Amended: 4 March 1987. 

Permanent Rule Adopted: 14 September 1989. 

Amended: en 8 March 1990. 

COMMENT 

A common set of rules has been adopted. abling legislation, G.S. §§ 7A-37 and 7A-37.1, 
These rules may be amended only by the vests rule-making authority in the Supreme 
Supreme Court of North Carolina. The en- Court, and this includes amendments. 


Editor’s note. — As to the applicability of the order of the Supreme Court preceding 
the Rules for Court-Ordered Arbitration, see these rules. 
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Index to Rules for Court-Ordered Arbitration 


A 


ACTIONS SUBJECT TO ARBITRATION. 

Agreements, Rule 1(b). 

Cases having excessive claims. 
Court-ordered arbitration, Rule 1(c). 

Exemption from arbitration, Rule 1(d). 

Types of actions, Rule 1(a). 

Withdrawal from arbitration, Rule 1(d). 


AGREEMENTS. 
Arbitration by agreement, Rule 1(b). 


APPLICABILITY OF RULES, Rule 9. 


ARBITRATORS. 
Disqualification, Rule 2(e). 
Eligibility, Rule 2(b). 
Expenses, Rule 2(c). 

Fees, Rule 2(c). 

Oath of office, Rule 2(d). 
Replacement, Rule 2(f). 
Selection, Rule 2(a). 


AWARDS. 
Copies of award to parties, Rule 4(d). 
Filing, Rule 4(a). 
Findings of fact or conclusions of law or 
opinions. 

Not required, Rule 4(b). 
Judgment entered on award, Rule 6(b). 
Scope of award, Rule 4(c). 


C 


COSTS. 
Arbitration costs, Rule 7(a). 
Trial de novo, Rule 7(b). 
Denied if party does not improve his 
position, Rule 7(c). 


D 
DEFINITIONS, Rule 8(f). 
DELEGATION OF NONJUDICIAL 
FUNCTIONS, Rule 8(e). 
F 
FORMS, Rule 8(d). 
H 


HEARINGS. 
Authority of arbitrator to govern, Rule 
3(g). 


HEARINGS —Cont’d 
Conclusion, Rule 3(0). 


' Continuances, Rule 8(b). 


Copies of exhibits admissible, Rule 3(d). 
Evidence. 
Law of evidence, Rule 3(h). 
Exchange documents considered 
authenticated, Rule 3(c). 
Ex parte communications with 
arbitrator, Rule 3(i). 
Failure to appear, Rule 3(j). 
Filing of complaint. 
Actions designated as eligible at time of 
filing, Rule 8(a). 
In forma pauperis, Rule 3(m). 
Limits of hearings, Rule 3(n). 
Motions, Rule 3(q). 
Notice, Rule 8(b). 
Parties to be present at hearings, Rule 
3(p). 
Pre-hearing exchange of information, 
Rule 3(b). 
Records. 
No record made, Rule 3(k). 
Rehearing, Rule 3(j). 
Representation, Rule 3(p). 
Rescheduling, Rule 8(b). 
Sanctions, Rule 3(1). 
Schedule by court, Rule 3(a). 
Subpoenas, Rule 3(f). 
Time. 
Date of hearing advanced by agreement, 
Rule 8(c). 
Notice, Rule 8(b). 
Witnesses, Rule 3(e). 


J 


JUDGMENTS. 

Entry on award, Rule 6(b). 

Termination of action by agreement 
before judgment, Rule 6(a). 


N 


NOTICE. 
Hearings, Rule 8(b). 


TRIAL DE NOVO. 
Arbitrator not to be called as witness, 
Rule 5(e). 
Costs. 
Denial if party does not improve position, 
Rule 7(c). 
Following trial de novo, Rule 7(b). 


RULES FOR COURT-ORDERED ARBITRATION 


TRIAL DE NOVO —Cont’d TRIAL DE NOVO —Cont’d 

Evidence of arbitration inadmissible, No reference to arbitration in presence 
Rule 5(d). of jury, Rule 5(c). 

Filing fees, Rule 5(b). Right to trial de novo, Rule 5(a). 


Judicial immunity, Rule 5(f). 
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RULES IMPLEMENTING STATEWIDE 
MEDIATED SETTLEMENT CONFER- 
ENCES IN SUPERIOR COURT 
CIVIL ACTIONS 


Adopted October 2, 1991, 
with amendments received through September 10, 1997. 


Rule | Rule 


1. Order for mediated settlement conference. 7. Compensation of ia mediator, 
2. Selection of mediator. 8. Mediator certification and decertification. 
3. The mediated settlement conference. 9. Certification of mediation training pro- 
4. Duties of parties, attorneys and other par- grams. 

ticipants. , 
5. Sanctions for failure to attend. ea Meg cast a oe 
6. Authority and duties of mediators. Index follows Rules. 


Rule 1. Order for mediated settlement conference. 


A. By order in each action. 

(1) Order by senior resident superior court judge. The Senior Resident 
Superior Court Judge of any district, or part thereof, authorized to participate 
in the mediated settlement conference program may, by written order, require 
all Perna and entities in Rule 4 to attend a pre-trial mediated settlement 
conference in any civil action except an action in which a party is seeking the 
issuance of an extraordinary writ or is appealing the revocation of a motor 
vehicle operator’s license. 

(2) Timing of the order. The Senior Resident Superior Court Judge shall 
issue the order as soon as practicable after the time for the filing of answers 
has expired. Rules 1.A.(3) and 3.B. herein shall govern the content of the order 
and the date of completion of the conference. 

(3) Content of order. The court’s order shall (1) require the mediated 
settlement conference be held in the case; (2) establish a deadline for the 
completion of the conference; (3) state clearly that the parties have the right to 
select their own mediator as provided by Rule 2; (4) state the rate of 
compensation of the court appointed mediator in the event that the parties do 
not exercise their right to select a mediator pursuant to Rule 2; and (5) state 
that the parties shall be required to pay the mediator’s fee at the conclusion of 
the settlement conference unless otherwise ordered by the court. The order 
sae be on a form prepared and distributed by the Administrative Office of the 

ourts. 

(4) Motion for court ordered mediated settlement conference. In cases not 
ordered to mediated settlement conference, any party may file a written 
motion with the Senior Resident Superior Court Judge requesting that such 
conference be ordered. Such motion shall state the reasons why the order 
should be allowed and shall be served on non-moving parties. Objections to the 
motion may be filed in writing with the Senior Resident Superior Court Judge 
within 10 days after the date of the service of the motion. Thereafter, the Judge 
shall rule upon the motion without a hearing and notify the parties or their 
attorneys of the ruling. 

(5) Motion to dispense with mediated settlement conference. A party may 
move the Senior Resident Superior Court Judge, within 10 days after the 
Court’s order, to dispense with the conference. Such motion shall state the 
reasons the relief is sought. For good cause shown, the Senior Resident 
Superior Court Judge may grant the motion. 
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(6) Motion to authorize the use of other settlement procedures. A party may 
move the Senior Resident Superior Court Judge to authorize the use of some 
other settlement procedure in lieu of a mediated settlement conference. Such 
motion shall state the reasons the authorization is requested and that all 
parties consent to the motion. The Court may order the use of any agreed upon 
settlement procedure authorized by Supreme Court or local rules. The dead- 
line for completion of the authorized settlement procedure shall be as provided 
by rules authorizing said procedure or, if none, the same as ordered for the 
mediated settlement conference. | ; ; 

(7) Exemption from mediated settlement conferences. The Senior Resident 
Superior Court Judge may be required by the Administrative Office of the 
Courts to exempt from such conferences a random sample of cases so as to 
create a control group to be used for comparative analysis. 

B. By local rule. (Reserved for future adoption.) 

C. Motion to authorize other settlement procedures. (Reserved for future 
adoption.) 


Cross References. — As to court ordered, 
mediated settlement conferences in superior 
court civil actions, see § 7A-38. 


Rule 2. Selection of mediator. 


A. Selection of certified mediator by agreement of parties. The parties may 
select a mediator certified pursuant to these Rules by agreement within 21 
days of the court’s order. The plaintiff’s attorney shall file with the court a 
Notice of Selection of Mediator by Agreement within 21 days of the court's: 
order. Such notice shall state the name, address and telephone number of the 
mediator selected; state the rate of compensation of the mediator; state that 
the mediator and opposing counsel have agreed upon the selection and rate of 
compensation; and state that the mediator is certified pursuant to these Rules. 
The notice shall be on a form prepared and distributed by the Administrative 
Office of the Courts. . 

B. Nomination and court approval of a non-certified mediator. The parties 
may select a mediator who does not meet the certification requirements of 
these Rules but who, in the opinion of the parties and the Senior Resident 
Superior Court Judge, is otherwise qualified by training or experience to 
mediate all or some of the issues in the action and who agrees to mediate 
indigent cases without pay. 

If the parties select a non-certified mediator, the plaintiff’s attorney shall file 
with the court a Nomination of Non-Certified Mediator within 21 days of the 
court’s order. Such nomination shall state the name, address and telephone 
number of the mediator; state the training, experience or other qualifications 
of the mediator; state the rate of compensation of the mediator; and state that 
the mediator and opposing counsel have agreed upon the selection and rate of 
compensation. | 

The Senior Resident Superior Court Judge shall rule on said nomination - 
without a hearing, shall approve or disapprove of the parties’ nomination and 
shall notify the parties of the court’s decision. The nomination and approval or 
disapproval of the court shall be on a form prepared and distributed by the 
Administrative Offices of the Courts. 

C. Appointment of mediator by the court. If the parties cannot agree upon 
the selection of a mediator, the plaintiff or plaintiff’s attorney shall so notify 
the court and request, on behalf of the parties, that the Senior Resident 
Superior Court Judge appoint a mediator. The motion must be filed within 21 
days after the court’s order and shall state that the attorneys for the parties 
have had a full and frank discussion concerning the selection of a mediator and 
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have been unable to agree. The motion shall be on a form prepared and 
distributed by the Administrative Office of the Courts. The motion shall state 
whether any party prefers a certified attorney mediator, and if so, the Senior 
Resident Judge shall appoint a certified attorney mediator. The motion may 
state that all parties prefer a certified, non-attorney mediator, and if so, the 
Senior Resident Judge shall appoint a certified non-attorney mediator if one is 
on the list of certified mediators desiring to mediate cases in the district. If no 
preference is expressed, the Senior Resident Judge may appoint a certified 
attorney mediator or certified non-attorney mediator. 

Upon receipt of a motion to appoint a mediator, or in the event the plaintiff’s 
attorney has not filed a Notice of Selection or Nomination of Non-Certified 
Mediator with the court within 21 days of the court’s order, the Senior Resident 
Superior Court Judge shall appoint a mediator, certified pursuant to these 
Rules, under a procedure established by said Judge and set out in Local Rules 
or other written document. Only mediators who agree to mediate indigent 
cases without pay shall be appointed. The Dispute Resolution Commission 
shall furnish for the consideration of the Senior Resident Superior Court Judge 
of any district where mediated settlement conferences are authorized to be 
held, the names, addresses and phone numbers of those certified mediators 
who want to be appointed in said district. 

D. Mediator information directory. To assist the parties in the selection of a 
_ mediator by agreement, the Senior Resident Superior Court Judge having 
authority over any county participating in the mediated settlement conference 
program shall prepare and keep current for such county a central directory of 
information on all certified mediators who wish to mediate cases in that 
county. Such information shall be collected on loose leaf forms provided by the 
Dispute Resolution Commission and be kept in one or more notebooks made 
available for inspection by attorneys and parties in the office of the Clerk of 
Court in such county. 

E. Disqualification of mediator. Any party may move a Resident or Presid- 
ing Superior Court Judge of the district where the action is pending for an 
order disqualifying the mediator. For good cause, such order shall be entered. 
If the mediator is disqualified, a replacement mediator shall be selected or 
appointed pursuant to Rule 2. Nothing in this provision shall preclude 
mediators from disqualifying themselves. (Amended April 7, 1994, effective 
July 1, 1994.) | 


Rule 3. The mediated settlement conference. 


A. Where conference is to be held. Unless all parties and the mediator 
otherwise agree, the mediated settlement conference shall be held in the 
courthouse or other public or community building in the county where the case 
is pending. The mediator shall be responsible for reserving a place and making 
arrangements for the conference and for giving timely notice of the time and 
location of the conference to all attorneys, unrepresented parties and other 
persons and entities required to attend. 

B. When conference is to be held. As a guiding principle, the conference 
should be held after the parties have had a reasonable time to conduct 
discovery but well in advance of the trial date. 

The court’s order issued pursuant to Rule 1.A.(1) shall state a date of 
completion for the conference which shall be not less than 120 days nor more 
than 180 days after issuance of the court’s order. 

C. Request to extend date of completion. A party, or the mediator, may 
request the Senior Resident Superior Court Judge to extend the deadline for 
completion of the conference. Such request shall state the reasons the 
extension is sought and shall be served by the moving party upon the other 
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parties and the mediator. If any party does not consent to the request, said 
party shall promptly communicate its objection to the office of the Senior 
Resident Superior Court Judge. 

The Senior Resident Superior Court Judge may grant the request by 
entering a written order setting a new date for the completion of the 
conference, which date may be set at any time prior to trial. Said order shall be 
delivered to all parties and the mediator by the person who sought the 
extension. 

D. Recesses. The mediator may recess the conference at any time and may 
set times for reconvening. No further notification is required for persons 
present at the recessed conference. | | | 

E. The mediated settlement conference is not to delay other proceedings. The 
mediated settlement conference shall not be cause for the delay of other 
proceedings in the case, including the completion of discovery, the filing or 
hearing of motions, or the trial of the case, except by order of the Senior 
Resident Superior Court Judge. ne 


Rule 4. Duties of parties, attorneys and other participants. 


A. Attendance. | 

(1) The following persons shall attend a mediated settlement conference: 

(a) Parties. 

(i) All individual parties. 

(ii) Any party that is not a natural person or a.governmental entity shall be 
represented at the conference by an officer, employee or agent who is not such 
party’s outside counsel and who has been authorized to decide on behalf of such 
party whether and on what terms to settle the action; } 

(iii) Any party that is a governmental entity shall be represented at the 
conference by an employee or agent who is not such party’s outside counsel and 
who has authority to decide on behalf of such party whether and. on what terms 
to settle the action; provided, if under law proposed settlement terms can be 
approved only by a board, the representative shall have authority to negotiate 
on behalf of the party and to make a recommendation to that board. 

(b) Insurance company representatives. A representative of each liability 
insurance carrier, uninsured motorist insurance carrier, and underinsured 
motorist insurance carrier which may be obligated to pay all or part of any 
claim presented in the action. Each such carrier shall be represented at the 
conference by an officer, employee or agent, other than the carrier’s outside 
counsel, who has the authority to make a decision on behalf of such carrier or 
who has been authorized to negotiate on behalf of the carrier and can promptly 
communicate during the conference with persons who have such decision- 
making authority. 

(c) Attorneys. At least one counsel of record for each party or other 
participant, whose counsel has appeared in the action. | 

(2) Any party or person required to attend a mediated settlement conference 
shall physically attend until an agreement is reduced to writing and signed as 
provided in Rule 4.C. or an impasse has been declared. Any such party or 
person may have the attendance requirement excused or modified, including 
the allowance of that party’s or person’s participation without physical — 
attendance: ; 

(a) By agreement of all parties and persons required: to attend and the 
mediator; or 

(b) By order of the Senior Resident Superior Court Judge, upon motion of a 
party and notice to all parties and persons required to attend and the mediator. 

B. Notifying lien holders. Any party or attorney who has received notice of 
a lien or other claim upon proceeds recovered in the action shall notify said lien 


62 


Rule 5 STATEWIDE MEDIATED SETTLEMENT CONFERENCES Rule 6 


holder or claimant of the date, time, and location of the mediated settlement 
conference and shall request said lien holder or claimant to attend the 
conference or make a representative available with whom to communicate 
during the conference. 

C. Finalizing agreement. If an agreement is reached in the conference, 
parties to the agreement shall reduce its terms to writing and sign it along 
with their counsel. By stipulation of the parties and at their expense, the 
agreement may be electronically or stenographically recorded. A consent 
judgment or one or more voluntary dismissals shall be filed with the court by 
such persons as the parties shall designate. 

Payment of mediator’s fee. The parties shall pay the mediator’s fee as 
provided by Rule 7. 


CASE NOTES 


Sanctions for Failure to Attend. — Trial 
court did not abuse its discretion by striking 
defendant’s answer and entering default 
where corporate defendant had no good cause 
for failing to have officer mediation settlement 


entered were specifically authorized by former 

Rule 37(b)(2)c (repealed by 1993 Session Laws, - 
c. 553, s. 1.). Triad Mack Sales & Serv., Inc. v. 

Clement Bros. Co., 113 N.C. App. 405, 438 

S.E.2d 485 (1994). 


conference and was not excused. The sanctions 


Rule 5. Sanctions for failure to attend. 


If a party or other person required to attend a mediated settlement 
conference fails to attend without good cause, a Resident or Presiding Judge 
may impose upon the party or person any appropriate monetary sanction 
including, but not limited to, the payment of fines, attorneys fees, mediator 
fees, expenses and loss of earnings incurred by persons attending the confer- 
ence. 

A party seeking sanctions against another party or person shall do so in a 
written motion stating the grounds for the motion and the relief sought. Said 
motion shall be served upon all parties and on any person against whom 
sanctions are being sought. If the court imposes sanctions, it shall do so, after 
notice and a hearing, in a written order, making findings of fact supported by 
substantial evidence and conclusions of law. 


CASE NOTES 


was not excused. The sanctions entered were 
specifically authorized by former Rule 
37(b)(2)c (repealed by 1993 Session Laws, c. 
553, s. 1.). Triad Mack Sales & Serv., Inc. v. 
Clement Bros. Co., 113 N.C. App. 405, 438 

S.E.2d 485 (1994). 


Striking Answer and Entering Default 
for Failure to Attend. — Trial court did not 
abuse its discretion by striking defendant’s 
answer and entering default where corporate 
defendant had no good cause for failing to have 
officer mediation settlement conference and 


Rule 6. Authority and duties of mediators. 


A. Authority of mediator. 

(1) Control of conference. The mediator shall at all times be in control of the 
conference and the procedures to be followed. 

(2) Private consultation. The mediator may communicate privately with any 
participant or counsel prior to and during the conference. The fact that private 
- communications have occurred with a participant shall be disclosed to all other 

participants at the beginning of the conference. 

(3) Scheduling the conference. The mediator shall make a good faith effort to 
schedule the conference at a time that is convenient with the participants, 
attorneys and mediator. In the absence of agreement, the mediator shall select 
the date for the conference. i 
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B. Duties of mediator. 

(1) The mediator shall define and describe the following at the beginning of 
the conference: 

(a) The process of mediation; 

(b) The differences between mediation and other forms of conflict resolution; 

(c) The costs of the mediated settlement conference; 

(d) The fact that the mediated settlement conference is not a trial, the 
mediator is not a judge, and the parties retain their right to trial if they do not 
reach settlement; 

(e) The circumstances under which the mediator may meet and communi- 
cate privately with any of the parties or with any other person; 

(f) Whether and under what condittons communications with the mediator 
will be held in confidence during the conference; 

(g) The inadmissibility of conduct and statements as provided by GS. 
7A-38.1; 

(h) The duties and responsibilities of the mediator and the participants; and 

(i) The fact that any agreement reached will be reached by mutual consent. 

(2) Disclosure. The mediator has a duty to be impartial and to advise all 
participants of any circumstances bearing on possible bias, prejudice or 
partiality. } 

(3) Declaring impasse. It is the duty of the mediator timely to determine 
that an impasse exists and that the conference should end. 

(4) Reporting results of conference. The mediator shall report to the court in 
writing whether or not an agreement was reached by the parties. If an 
agreement was reached, the report shall state whether the action will be 
concluded by consent judgnient or voluntary dismissal and shall identify the 
persons designated to file such consent judgment or dismissals. The mediator’s 
report shall inform the court of the absence of any party, attorney, or insurance 
representative known to the mediator to have been absent without permission 
from the mediated settlement conference. The Administrative Office of the 
Courts may require the mediator to provide statistical data for evaluation of 
the mediated settlement conference program on forms provided by it. — 

(5) Scheduling and holding the conference. It is the duty of the mediator to 
schedule the conference and conduct it prior to the conference completion 
deadline set out in the court’s order. Deadlines for completion of the conference 
shall be strictly observed by the mediator unless said time limit is changed by 
a written order of the Senior Resident Superior Court Judge. (Amended 
effective July 15, 1996.) 


Rule 7. Compensation of the mediator. 


A. By agreement. When the mediator is stipulated to by the parties, 
compensation shall be as agreed upon between the parties and the mediator. 

B. By court order. When the mediator is appointed by the court, the parties 
shall compensate the mediator for mediation services at the rate of $100.00 per 
hour. The parties shall also pay to the mediator a one time, per case 
administrative fee of $100.00. | 

C. Indigent cases. No party found to be indigent by the court for the 
purposes of these rules shall be required to pay a mediator fee. Any mediator 
conducting a settlement conference pursuant to these rules shall waive the 
payment of fees from parties found by the court to be indigent. Any party may 
move the Senior Resident Superior Court Judge for a finding of indigence and 
to be relieved of that party’s obligation to pay a share of the mediator’s fee. 
__ Said motion shall be heard subsequent to the completion of the conference or, 
if the parties do not settle their case, subsequent to the trial of the action. In 
ruling upon such motions, the Judge shall apply the criteria enumerated in 
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G.S. 1-110(a), but shall take into consideration the outcome of the action and 
whether a judgment was rendered in the movant’s favor. The court shall enter 
an order granting or denying the party’s request. 

D. Payment of compensation by parties. Unless otherwise agreed to by the 
parties or ordered by the court, the mediator’s fee shall be paid in equal shares 
by the parties. For purposes of this rule, multiple parties shall be considered 
one party when they are represented by the same counsel. Parties obligated to 
pay a share of the fees shall pay them equally. Payment shall be due upon 
completion of the conference. (Amended effective July 15, 1996.) 


Rule 8. Mediator certification and decertification. 


The Dispute Resolution Commission may receive and approve applications 
for certification of persons to be appointed as mediators. For certification, a 
person must: 

A. Have completed a minimum of 40 hours in a Trial Court Mediation 
Training Program certified by the Dispute Resolution Commission; 

B. Have the following training, experience and qualifications: 

(1) An attorney may be certified if he or she: 

(a) is either: 

(i) a member in good standing of the North Carolina State Bar, or 

(ii) a member in good standing of the Bar of another state; and completes a 
six hour training on North Carolina legal terminology and civil court proce- 
dure, mediator ethics and confidentiality, provided by a trainer certified by the 
Dispute Resolution Commission; and provides to the Dispute Resolution 
Commission three letters of reference as to the applicant’s good character, 
including at least one letter from a person with knowledge of the applicant’s 
practice as an attorney; and 

(b) has at least five years of experience as a judge, practicing attorney, law 
professor or mediator, or equivalent experience. 

Any current or former attorney who is disqualified by the attorney licensing 
authority of any state shall be ineligible to be certified under this Rule 8B.(1) 
or Rule 8B.(2). 

(2) Anon-attorney may be certified if he or she has completed the following: 

(a) a minimum of 20 hours of basic mediation training provided by a trainer 
acceptable to the Dispute Resolution Commission; 

(b) after completing the 20 hour training required by Rule 8B.(2)(a), five 
years of experience as a mediator, having mediated: (i) at least 12 cases in each 
year, and (ii) for at least 20 hours in each year; 

(c) a six hour training on North Carolina legal terminology and civil court 
procedure, mediator ethics and confidentiality, provided by a trainer certified 
by the Dispute Resolution Commission; 

(d) provide to the Dispute Resolution Commission three letters of reference 
as to the applicant’s good character, including at least one letter from a person 
with knowledge of the applicant’s mediation experience; 

(e) a four year degree from an accredited college or university. 

C. Observe two mediated settlement conferences conducted by a certified 
Superior Court mediator; 

(1) at least one of which must be court ordered by a Superior Court, 

(2) the other may be a mediated settlement conference conducted under 
rules and procedures substantially similar to those set out herein, in cases 

pending in the North Carolina Industrial Commission, the North Carolina 
Office of Administrative Hearings, North Carolina Superior Court or the US 
District Courts for North Carolina. 

D. Demonstrate familiarity with the statute, rules, and practice governing 

mediated settlement conferences in North Carolina; 
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E. Be of good moral character and adhere to any ethical standards hereafter 
adopted by this Court; eos ; 

F. Submit proof of qualifications set out in this section on a form provided by 
the Dispute Resolution Commission; _ a “ny 

G. Pay all administrative fees established by the Administrative Office of 
the Courts; and | 
_. H. Agree to mediate indigent cases without pay. 3 

Certification may be revoked or not renewed at any time it is shown to the 
satisfaction of the Dispute Resolution Commission that a mediator no longer 
meets the above qualifications or has not faithfully observed these rules or 
those of any district in which he or she has served as a mediator. (Amended 
April 7, 1994, effective July 1, 1994; further amended July 15, 1996.) 


Legal Periodicals. — For comment, “An’ Carolina Superior Courts,” see 71 N.C.L. Rey. 
End to Settlement on the Courthouse Steps? 1857 (1993). 
Mediated Settlement Conferences in North 


Rule 9. Certification of mediation training programs. 


A. Certified training programs for mediators of Superior Court civil actions 
shall consist of a minimum of 40 hours instruction. The curriculum of such 
programs shall include: : 

(1) Conflict resolution and mediation theory; 3 | 

(2) Mediation process and techniques, including the process and techniques 
of trial court mediation; 

(3) Standards of conduct for mediators; 

(4) Statutes, rules, and practice governing mediated settlement conferences 
in North Carolina; | | , 

(5) Demonstrations of mediated settlement conferences; 

(6) Simulations of mediated settlement conferences, involving student par- 
ticipation as mediator, attorneys and disputants, which simulations shall be 
supervised, observed and evaluated by program faculty; and | | 

(7) Satisfactory completion of an exam by all students testing their famil- 
iarity with the statutes, rules and practice governing mediated settlement 
conferences in North Carolina. 

B. Atraining program must be certified by the Dispute Resolution Commis- 
sion before attendance at such program may be used for compliance with Rule 
8.A. Certification need not be given in advance of attendance. 

Training programs attended prior to the promulgation of these rules or 
attended in other states may be approved by the Dispute Resolution Commis- 
sign if they are in substantial compliance with the standards set forth in this 
rule. 

C. Payment of all administrative fees must be made prior to certification. 


Rule 10. Local rule making. 


The Senior Resident Superior Court Judge of any district conducting 
mediated settlement conferences under these rules is authorized to publish 
local rules implementing mediated settlement conferences not inconsistent 
with these rules and G.S. 7A-38.1. } 
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Index to Rules Implementing Statewide Mediated 
Settlement Conferences in Superior Court Civil Actions 


E 
EXEMPTIONS FROM CONFERENCE, 
Rule 1A(7). 
L 
LIENS. 


Notifying lienholder, Rule 4B. 
LOCAL RULES, Rule 10. 


M 


MEDIATED SETTLEMENT 
CONFERENCE. 
Attendance, Rule 4A. 

Sanctions for failure to attend, Rule 5. 
Controlled by mediator, Rule 6A. 
Deadline for completion. 

Request to extend deadline, Rule 3C. 

Strike observance, Rule 6B. 
Extension of completion deadline. 

Request, Rule 3C. 

Finalizing agreement, Rule 4C. 


Not to delay other proceedings, Rule 3E. 


Private consultation, Rule 6A. . 
Recesses, Rule 3D. 
Results of conference. 

Reporting, Rule 6B. 
When to be held, Rule 3B. 

Scheduling the conference, Rule 6A, B. 
Where to be held, Rule 3A. 


MEDIATORS. 
Authority, Rule 6A. 
Certification, Rule 8. 
Training programs, Rule 9. 
Compensation, 
Agreement, Rule 7A. 
Court order, Rule 7B. 
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MEDIATORS —Cont’d 
Compensation —Cont’d 

Indigent cases, Rules 7C, 8H. 

Payment by parties, Rule 7D. 
Control of conference, Rule 6A. 
Decertification, Rule 8. 
Declaring impasse, Rule 6B. 
Disclosures, Rule 6B. 
Disqualification, Rule 2E. 
Duties, Rule 6B. 
Fees. 

Payment, Rule 4D. 
Holding the conference, Rule 6B. 
Information directory, Rule 2D. 
Nomination. 

Non-certified mediator. 

Court approval, Rule 2B. 
Private consultation, Rule 6A. 
Results of conference. 

Reporting, Rule 6B. 
Scheduling the conference, Rule 6A, B. 
Selection. 
Agreement of parties, Rule 2A. 
Non-certified mediator. 

Court approval, Rule 2B. 
Selection by court, Rule 2C. 
Training programs. 

Certification, Rule 9. 


MOTIONS. 

Authorization to use other settlement — 
procedures, Rule 1A(6). 

Dispensing with or deferring conference, 
Rule 1A(5). 

Filing, Rule 1A(4). 


O 


ORDERS OF COURT. 

Contents, Rule 1A(6). 

Senior resident superior court judge, 
Rule 1A(1). 

Timing of order, Rule 1A(2). 
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RULES OF THE NORTH CAROLINA SUPREME 
COURT IMPLEMENTING THE PRELITI- 
GATION FARM NUISANCE 
MEDIATION PROGRAM 


Effective July 1, 1996, with amendments received 
through September 10, 1997. 


Rule Rule 

1. Submission of dispute to prelitigation farm 9. Certification and decertification of media- 
nuisance mediation. tors of prelitigation farm nuisance 

2. Exemption from G.S. 7A-38.1. disputes. 

3. Selection of mediator. 10. Certification of mediation training pro- 

4. The prelitigation farm mediation. grams. 

5. Authority and duties of the mediator. 

6. Compensation of the mediator. Index follows Rules. 

7. Waiver of mediation. 

8. Mediator’s certification that mediation con- 


cluded. 


Rule 1. Submission of dispute to prelitigation farm nuisance media- 
tion. 


A. Mediation shall be initiated by the filing of a Request for Prelitigation 
Mediation of Farm Nuisance Dispute (Request) with the clerk of superior court 
in a county in which the action may be brought. The Request shall be on a form 
prescribed by the Administrative Office of the Courts and be available through 
the clerk of superior court. The party filing the Request shall mail a copy of the 
oe . by certified mail, return receipt requested, to each party to the 

ispute. 

B. The clerk of superior court shall accept the Request and shall file it in a 
miscellaneous file under the name of the requesting party. 


Rule 2. Exemption from G.S. 7A-38.1. 


A dispute mediated pursuant to G.S. 7A-38.3, shall be exempt from an order 
gee the dispute to a mediated settlement conference entered pursuant to 
». 7A-38.1. 


Rule 3. Selection of mediator. 


A. Time period for selection. The parties to the dispute shall have 21 days 
from the date of the filing of the Request to select a mediator to conduct their 
mediation and to file Notice of Selection of Certified Mediator by Agreement. 

B. Selection of certified mediator by agreement. The Clerk shall provide each 
party to the dispute with a list of certified mediators who have expressed a 
willingness to mediate farm nuisance disputes in the judicial district encom- 
passing the county in which the request was filed. If the parties are able to 
agree on a mediator from that list to conduct their mediation, the party who 
filed the Request shall notify the clerk by filing with the clerk a Notice of 
Selection of Certified Mediator by Agreement. Such notice shall state the 
name, address and telephone number of the certified mediator selected; state 
the rate of compensation to be paid the mediator; and state that the mediator 
and the parties to the dispute have agreed on the selection and the rate of 
compensation. The notice shall be on a form prepared and distributed by the 
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Rule 4 FARM NUISANCE MEDIATION PROGRAM Rule 4 


Administrative Office of the Courts and available through the clerk in the 
county in which the Request was filed. . Ps 

C. Nomination of non-certified mediator by agreement. The parties may by 
agreement select a mediator who is not certified and whose name does not 
appear on the list of certified mediators available through the clerk but who, in 
the opinion of the parties, is otherwise qualified by training or experience to 
mediate the dispute. If the parties agree on a non-certified mediator, the party - 
who filed the Request shall file with the clerk a Nomination of Non-Certified 
Mediator. Such Nomination shall state the name, address, and telephone 
number of the non-certified mediator selected; state the training, experience or 
other qualifications of the mediator; state the rate of compensation of the 
mediator; and state that the mediator and the parties to the dispute have 
agreed upon the selection and rate of compensation. : | | 

The senior resident superior court judge shall rule on the said nomination 
without a hearing, shall approve or disapprove the parties’ nomination and 
shall notify the parties of his or her decision. The nomination and the court’s 
approval or disapproval shall be on a form prepared and distributed by the 
Administrative Office of the Courts and available through the clerk of superior 
court in the county where the Request was filed. 

D. Court appointment of mediator. If the parties to the dispute cannot agree 
on selection of a mediator, the party who filed the Request shall file with the 
clerk a Motion for Court Appointment of Mediator and the senior resident 
superior court judge shall appoint the mediator. The Motion shall be filed with 
the clerk within 21 days of the date of the filing of the Request. The motion 
shall be on a form prepared and distributed by the Administrative Office of the 
Courts. The motion shall state whether any party prefers a certified attorney 
mediator, and if so, the senior resident superior court judge shall appoint a 
certified attorney mediator. The motion may state that all parties prefer a 
certified, non-attorney mediator, and if so, the senior resident judge shall 
appoint a certified non-attorney mediator if one is on the list. If no preference 
is expressed, the senior resident superior court judge may appoint a certified 
attorney mediator or a certified non-attorney mediator. 

EK. Mediator information directory. To assist parties in learning more about 
the qualifications and experience of certified mediators, the clerk of superior 
court in the county in which the Request was filed shall make available to the 
disputing parties a central directory of information on all certified mediators 
who wish to mediate cases in that county, including those who wish to mediate 
prelitigation farm nuisance disputes. The Dispute Resolution Commission 
shall be responsible for distributing and updating the directory. 


Rule 4. The prelitigation farm mediation. 


A. When mediation is to be completed. The mediation shall be completed 
within 60 days of the Notice of Selection of Certified Mediator by Agreement or 
the date of the order appointing a mediator to conduct the mediation. 

B. Extensions. A party may file a motion with the clerk seeking to extend the 
60 day period set forth in subpart A above. Such request shall state the reasons 
the extension is sought and explain why the mediation cannot be completed 
within 60 days of the mediator’s appointment. The senior resident superior 
court judge may grant the motion by entering a written order establishing a 
new date for completion of the mediation. 

C. Where the conference is to be held. Unless all parties and the mediator 
agree otherwise, the mediation shall be held in the courthouse or other public 
or community building in the county where the request was filed. The mediator 
shall be responsible for reserving a place and making arrangements for the 
mediation and for giving timely notice of the date, time and location of the 
mediation to all parties named in the Request or their attorneys. 
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Rule 5 FARM NUISANCE MEDIATION PROGRAM Rule 6 


D. Recesses. The mediator may recess the mediation at any time and may 
set a time for reconvening, except that such time shall fall within a sixty day 
period from the date of the order appointing the mediator. No further 
notification is required for persons present at the recessed mediation session. 

E. Duties of parties, attorneys and other participants. Rule 4 of the Rules 
Implementing Mediated Settlement Conferences in Superior Court Civil 
Actions is hereby incorporated by reference. 

F. Sanctions for failure to attend. Rule 5 of the Rules Implementing 
Mediated Settlement Conferences in Superior Court Civil Actions is hereby 
incorporated by reference. , 


Rule 5. Authority and duties of the mediator. 


A. Authority of mediator. 

(1) Control of mediation. The mediator shall at all times be in control of the 
mediation and the procedures to be followed. 

(2) Private consultation. The mediator may communicate privately with any 
participant or counsel prior to and during the mediation. The fact that private 
communications have occurred with a participant shall be disclosed to all other 
participants at the beginning of the mediation. 

(8) Scheduling the conference. The mediator shall make a good faith effort to 
schedule the conference at a time that is convenient for the participants, 
attorneys and mediator. In the absence of agreement, the mediator shall select 

the date for the conference. | 

B. Duties of mediator. 

(1) The mediator shall define and Feist the following at the beginning of 
the mediation: 

_(a) The process of mediation; 

(b) The differences between mediation and other forms of conflict resolution; 

(c) The costs of mediation; 

(d) The fact.that the mediation is not a trial, the mediator is not a judge and 
that the parties may pursue their dispute in court if mediation is not successful 
and they so choose. 

(e) The circumstances under which the mediator may meet and communi- 
cate privately with any of the parties or with any other person; 

(f) Whether or under what conditions communications with the median 
will be held in confidence during the conference; 

Aes fan inadmissibility of conduct and statements as provided by G.S. 

TA-38.1(1); 

(h) The duties and responsibilities of the mediator and the participants; and 

(i) The fact that any agreement reached will be reached by mutual consent. 

(2) Disclosure. The mediator has a duty to be impartial and to advise all 
participants of any circumstance bearing on possible bias, prejudice or partial- 
ity. 

(3) Declaring impasse. It is the duty of the mediator to determine timely 
that an impasse exists and that the mediation should end. 

(4) Scheduling and holding the conference. It is the duty of the mediator to 
schedule the mediation and to conduct it within the time frame established by 
Rule 4 above. Rule 4 shall be strictly observed by the mediator unless an 
extension has been granted in writing by the senior resident superior court 


judge. 
Rule 6. Compensation of the mediator. 


A. By agreement. When the mediator is stipulated to by the parties, 
compensation shall be as agreed upon between the parties and the mediator, 
except that no administrative fees or fees for services shall be assessed any 
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Rule 7 FARM NUISANCE MEDIATION PROGRAM Rule 8 


party if all parties waive mediation prior to the occurrence of an initial 
mediation meeting. 

B. By court order. When the mediator is appointed by the court, the parties 
shall compensate the mediator for mediation services at the rate of $100.00 per 
hour. The parties shall also pay to the mediator a one time, per case 
administrative fee of $100.00, except that no administrative fees or fees for 
services shall be assessed any party if all parties waive mediation prior to the 
occurrence of an initial mediation meeting. 

C. Indigent cases. No party found to be indigent by the court for the 
purposes of these rules shall be required to pay a mediator fee. Any mediator 
conducting a settlement conference pursuant to these rules shall waive the 
payment of fees from parties found by the court to be indigent. Any party may 
move the senior resident superior court judge for a finding of indigency and to 
be relieved of that party’s obligation to pay a share of the mediator’s fee. 

Said motion shall be heard subsequent to the completion of the conference or, 
if the parties do not settle their cases, subsequent to the trial of the action. In 
ruling upon such motions, the judge shall apply the criteria enumerated in 
G.S. 1-110(a), but shall take into consideration the outcome of the action and 
whether a judgment was rendered in the movant’s favor. The court shall enter 
an order granting or denying the party’s request. 

D. Payment of compensation by parties. Unless otherwise agreed to by the 
parties or ordered by the court, the mediator’s fee shall be paid in equal shares 
by the parties. For purposes of this rule, multiple parties shall be considered 
one party when they are represented by the same counsel. Parties obligated to 
pay a share of the fees shall pay them equally. Payment shall be due upon 
completion of the mediation. (Amended effective July 15, 1996.) 


Rule 7. Waiver of mediation. 


All parties to a farm nuisance dispute may waive mediation by informing the 
mediator of their waiver in writing. The Waiver of Prelitigation Mediation in 
Farm Nuisance Dispute shall be on form prescribed by the Administrative 
Office of the Courts and available through the clerk. The party who requested 
mediation shall file the waiver with the clerk and mail a copy to the mediator 
and all parties named in the Request. 


Editor’s note. — It appears that the word read “forms” or should read “a form” or “the 
“form” in the second sentence should either form”. 


Rule 8. Mediator’s certification that mediation concluded. 


A. Contents of certification. Following the conclusion of mediation or the 
receipt of a waiver of mediation signed by all parties to the farm nuisance 
dispute, the mediator shall prepare a Mediator’s Certification in Prelitigation 
Farm Nuisance Dispute on a form prescribed by the Administrative Office of 
the Courts. If a mediation was held, the certification shall state the date on 
which the mediation was concluded and report the general results. If a 
mediation was not held, the certification shall state why the mediation was not 
held and identify any parties named in the Request who failed, without good 
cause, to attend or participate in mediation or shall state that all parties 
waived mediation in writing pursuant to Rule 7 above. 

B. Deadline for filing mediator’s certification. The mediator shall file the 
completed certification with the clerk within seven days of the completion of 
the mediation, the failure of the mediation to be held or the receipt of a signed 
waiver of mediation. The mediator shall serve a copy of the certification on 
each of the parties named in the request. | 
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Rule 9 FARM NUISANCE MEDIATION PROGRAM Rule 10 


Rule 9. Certification and decertification of mediators of prelitigation 
farm nuisance disputes. 


Mediators certified to conduct prelitigation mediation of farm disputes shall 
be subject to all rules and regulations regarding certification, conduct, disci- 
pline and decertification applicable to mediators serving the Mediated Settle- 
ment Conferences Program and any such additional rules and regulations as 
adopted by the Dispute Resolution Commission and applicable to mediators of 
farm nuisance disputes. 


Rule 10. Certification of mediation training programs. 


The Dispute Resolution Commission may specify a curriculum for a farm 
mediation training program and may set qualifications for trainers. 
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Index to Rules of the North Carolina Court 
Implementing the Prelitigation Farm Nuisance 
Mediation Program 


A 
AUTHORITY OF MEDIATOR, Rule 5. 
re 


CERTIFICATION. 
Mediators. 

Generally, Rule 9. 
Reports, Rule 8. 
Training programs, Rule 10. 


COMPENSATION OF MEDIATOR, Rule 6. 


COMPLETION, Rule 4. 
D 
DECERTIFICATION OF MEDIATORS, 
Rule 9. 
DUTIES OF MEDIATOR, Rule 5. 
F 


_ FILING OF MEDIATOR’S 
CERTIFICATION, Rule 8. 


M 


MEDIATED SETTLEMENT 
CONFERENCES. 
Exemption from provisions, Rule 2. 


{ 
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MEDIATOR, Rule 3. 

Authority and duties, Rule 5. 
Certification and decertification, Rule 9. 
Compensation, Rule 6. 

Waiver of mediation, Rule 7. 


O 
ORDERS. 
Referral of dispute to mediated 
settlement conference. 
Exemption from provisions, Rule 2. 


R 


REPORTS. 
Mediator’s certification, Rule 8. 


REQUEST FOR PRELITIGATION 
MEDIATION, Rule 1. 


S 


SELECTION OF MEDIATOR, Rule 3. 
SUBMISSION OF DISPUTE, Rule 1. 


iy 


TIME OF COMPLETION, Rule 4. 
TRAINING PROGRAMS, Rule 10. 


WwW 


WAIVER OF MEDIATION, Rule 7. 
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NORTH CAROLINA ROLES OF APPELLATE 
PROCEDURE 


Adopted June 13, 1975, 
with amendments received through April 17, 1998. 


These rules were promulgated by the Court under the rule-making authority 
conferred by Article IV, § 13(2) of the Constitution of North Carolina. They are 
effective with respect to all appeals taken from orders and judgments of the 
Superior Courts, the District Courts, the North Carolina Industrial Commis- 
sion, the North Carolina Utilities Commission and the Commissioner of 
Insurance of North Carolina in which notice of appeal was given on and after 
July 1, 1975. As to such appeals, these rules supersede the Rules of Practice in 
the Supreme Court of North Carolina, 254 N.C. 783 (1961), as amended; the 
Supplementary Rules of the Supreme Court, 271 N.C. 744 (1967), as amended; 
and the Rules of Practice in the Court of Appeals of North Carolina, 1 N.C. App. 
632 (1968), as amended. With respect to all appeals in which notice of appeal 
was given prior to July 1, 1975, the rules of court and statutes then controlling 
appellate procedure are continued in force as the Rules of Practice of the 
Courts of the Appellate Division until final disposition of the appeals. 

An Appendix of Tables and.Forms prepared by the Drafting Committee, as 
revised, is published with the rules for its possible helpfulness to the profession 
in the early stages of experience with these rules. Although authorized to be 
cas for this purpose, it is not an authoritative source on parity with the 
rules. 


Article I. Applicability of Rules Rule 


15. Discretionary review on certification by 
Rule Supreme Court under G.S. 7A-31. 
1. Scope of rules: Trial tribunal defined. 16. Scope of review of decisions of court of 
2. Suspension of rules. appeals. 
17. A 1 bond i 1 der G.S. 8§ 7A- 
Article II. Appeals from Judgments and Le ny ‘a Pie cohaypcyiad 88 
; 30, 7A-31. 
Orders of Superior Courts 
and District Courts Article IV. Direct Appeals from 
ee ta Administrative Agencies to 
3. isis i civil cases — How and when Appellate Division 
aken. 

4. Appeal in criminal cases — How and when 18. Taking appeal; Record on appeal — Com- 

taken. position and settlement. 
5. Joinder of parties on appeal. 19. [Reserved]. na ‘ 
6. Security for costs on appeal. 20. Miscellaneous provisions of law governing 
7. Preparation of the transcript; Court report- in agency appeals. 

he duties. Article V. Extraordinary Writs 
8. Stay pending appeal. 
9. The record on appeal. 21. Certiorari. 
10. Assigning error on appeal. 22. Mandamus and prohibition. © 
11. Settling the record on appeal. 23. Supersedeas. 


12. Filing the record; Docketing the appeal; 24. Form of papers: Copies. 


Copies of the record. : ape 
13. Filing and service of briefs. Article VI. General Provisions 


25. Penalties for failure to comply with rules. 
26. Filing and service. 
27. Computation and extension of time. 
28. Briefs: Function and content. 
29. Sessions of courts; Calendar of hearings. 
14. Appeals of right from Court of Appeals to 30. Oral argument. 

Supreme Court under G.S. 7A-30. 31. Petition for rehearing. 


Article III. Review by Supreme Court of 
Appeals Originally Docketed in Court 
of Appeals: Appeals of Right; 
Discretionary Review 
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Rule 1 RULES OF APPELLATE PROCEDURE Rule 1 


Rule _ Appendixes 

32. Mandates of the courts. ; 

33. Attorneys. Appx. 

34. Frivolous appeals; Sanctions. A. Timetables for appeals. 

35. Costs. B. Format and style. 

36. Trial judges authorized to enter orders ©. Arrangement of record on appeal. 
under these rules. D. Forms. 

37. Motions in appellate courts. E. Content of briefs. 


38. Substitution of parties. 


EF d costs. 
39. Duties of clerks; When offices open. a are eat 


40. Consolidation of actions on appeal. Index follows Rules. 
41. Appeal information statement. 
42. Title. 
Editor’s note. — By order dated June 30, stead should be annotations containing the 


1988, the Supreme Court directed that effec- date of each rule’s adoption and any subse- 
tive September 1, 1988, the Drafting Commit- quent dates of amendment, indicating which of 
tee Notes and Commentary which had been the rule’s paragraphs was amended and the 
appended to each of the Rules of Appellate effective date thereof. 

Procedure should be deleted, and that in their 


ARTICLE I. APPLICABILITY OF RULES 


Rule 1. Scope of rules: Trial tribunal defined. 


(a) Scope of rules. These rules govern procedure in all appeals from the 
courts of the trial division to the courts of the appellate division; in appeals in 
civil and criminal cases from the Court of Appeals to the Supreme Court; in 
direct appeals from administrative agencies, boards, and commissions to the 
appellate division; and in applications to the courts of the appellate division for 
writs and other relief which the courts or judges thereof are empowered to give. 

(b) Rules do not affect jurisdiction. These rules shall not be construed to 
extend or limit the jurisdiction of the courts of the appellate division as that is 
established by law. 

(c) Definition of trial tribunal. As used in these rules, the term “trial 
tribunal” includes the superior courts, the district courts, and any administra- 
tive agencies, boards, or commissions from which appeals lie directly to the 
appellate division. (Amended February 1, 1985.) 


CASE NOTES 
I. In General. 
II. Decisions Under Prior Law. 
I. IN GENERAL. (1982); Williams v. East Coast Sales, Inc., 59 


. N.C. App. E. : i 

Mandatory. — The North Carolina Rules of Corp. ae eae Pevest Pace, Fae 
Appellate Procedure are mandatory, and for 752, 315 S.E.2d 537 (1984): In Bek Searle. 74 
violation of the rules an appeal is subject to N.C. App. 61, 327 S.E.2d 315 (1985) aff'd, 82 
dismissal. State v. Gillespie, 31 N.C. App. 520, N.C. App. 273, 346 S.E.2d 511 (1986). 
230 S.E.2d 154 (1976), cert. denied, 291 N.C. The North Carolina Rules of Appellate Pro- 
713, 232 S.E.2d 205 (1977); Duke Power Co. v. cedure are mandatory. Ledwell v. County of 
Flinchem, 59 N.C. App. 349, 296 S.E.2d 804 Randolph, 31 N.C. App. 522, 229 S.E.2d 836 
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Rule 2 


(1976); State v. Motsinger, 31 N.C. App. 594, 
230 S.E.2d 205 (1976), cert. denied, 291 N.C. 
714, 232 S.E.2d 202 (1977); In re Allen, 31 N.C. 
App. 597, 230 S.E.2d 423 (1976); State v. 
Lesley, 33 N.C. App. 237, 234 S.E.2d 476 
(1977); White v. Lawrence, 33 N.C. App. 631, 
236 S.E.2d 30 (1977); State v. Puckett, 54 N.C. 
App. 576, 284 S.E.2d 326 (1981). 

The Rules of Appellate Procedure are man- 
datory and violations thereof subject an appeal 
to dismissal. Onslow County v. Moore, 127 
N.C. App. 546, 491 S.E.2d 670 (1997). 

The rules of this court, governing appeals, 
are mandatory and not directory. They may 
not be disregarded or set at naught (1) by act of 
the legislature, (2) by order of the judge of the 
superior court, (3) by consent of litigants or 
counsel. The court has not only found it neces- 
sary to adopt them, but equally necessary to 
enforce them and to enforce them uniformly. 
State v. Fennell, 307 N.C. 258, 297 S.E.2d 393 
(1982). 

Quoted in Byrd v. Alexander, 32 N.C. App. 
782, 233 S.E.2d 654 (1977); State v. Johnson, 
38 N.C. App. 111, 247 S.E.2d 286 (1978); State 
v. Oxendine, 43 N.C. App. 391, 258 S.E.2d 810 
(1979); Winston-Salem Joint Venture v. City of 
Winston-Salem, 65 N.C. App. 532, 310 S.E.2d 
58 (1983). 

Cited in Indian Trace Co. v. Sanders, 33 
N.C. App. 386, 235 S.E.2d 91 (1977); O’Neill v. 
Southern Nat'l Bank, 40 N.C. App. 227, 252 
S.E.2d 231 (1979).. . 


II. DECISIONS UNDER PRIOR LAW. 


Editor’s note. — The cases cited below were 
decided under former Rules 1 and 4, Rules of 
_ Practice in the Supreme Court of North Caro- 
lina. 

The rules of the Supreme Court are 
mandatory, not directory. Cooper v. Board 
of Comm’rs, 184 N.C. 615, 113 S.E. 569 (1922); 
Washington County v. Norfolk S. Land Co., 222 
N.C. 637, 24 S.E.2d 338 (1943); Warshaw v. 
Warshaw, 236 N.C. 754, 73 S.E.2d 900 (1952); 
_ Balint v. Grayson, 256 N.C. 490, 124 S.E.2d 
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364 (1962); Lewis v. Parker, 268 N.C. 436, 150 
S.E.2d 729 (1966); In re Will of Adams, 268 
N.C. 565, 151 S.E.2d 59 (1966). 

The rules of practice in the Supreme Court 
are mandatory and will be enforced. Williams 
v. Boulerice, 269 N.C. 499, 153 S.E.2d 95 
(1967); State v. Baldwin, 276 N.C. 690, 174 
S.E.2d 526 (1970). 

The rules of the Supreme Court have been 
dictated by experience and stem from a desire 
to expedite business. They are mandatory and 
will be enforced. State v. Blackwell, 276 N.C. 
714, 1748.K.2d 534, cert. denied, 400 U.S. 946, 
91'S. Ct. 253, 27 L. Ed. 2d 252'(1970). 

The impression seems to prevail to some 
extent that the rules of practice prescribed by 
the Supreme Court are merely directory — 
that they may be ignored, disregarded, and 
suspended almost as of course. This is a seri- 
ous mistake. The Supreme Court has ample 
authority to make them. They are deemed 
essential to the protection of the rights of 
litigants and the due administration of justice. 
They have force, and the Supreme Court will 
certainly see that they have effect and are duly 
observed whenever they properly apply. Coo- 
per v. Board of Comm’rs, 184 N.C. 615, 113 
S.E. 569 (1922). 

Exclusive Power to Make Rules. — The 
Supreme Court is given, by N.C. Const., Art. 
IV, § 13(2), exclusive power to make its own 
rules of practice, without legislative authority 
to interfere, and in case of conflict the rules 
made by the Supreme Court will be observed. 
Cooper v. Board of Comm’rs, 184 N.C. 615, 113 
S.E. 569 (1922). 

The General Assembly can enact no rules of 
practice and procedure for the Supreme Court. 
Cooper v. Board of Comm’rs, 184 N.C. 615, 113 
S.E. 569 (1922). 

Dismissal of Appeal for Noncompliance 
with Rules. — Ordinarily motions to dismiss 
appeals will be allowed, upon a failure to 
comply with the rules of the Supreme Court, 
without discussing the merits of the case. 
Davis v. Wall, 142 N.C. 450, 55 S.E. 350 (1906). 


To prevent manifest injustice to a party, or to expedite decision in the public 
interest, either court of the appellate division may, except as otherwise 
expressly provided by these rules, suspend or vary the requirements or 
provisions of any of these rules in a case pending before it upon application of 
a party or upon its own initiative, and may order proceedings in accordance 


with its directions. 


CASE NOTES 


The Rules of Appellate Procedure are 
mandatory and failure to follow the rules 
subjects an appeal to dismissal. Wiseman v. 


Wiseman, 68 N.C. App. 252, 314 S.E.2d 566 
(1984). | 
Consideration of Constitutional Ques- 
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tions Not Properly Raised Below. — While 
the Supreme Court will generally refrain from 
deciding constitutional questions which are 
not raised or passed upon in the trial court or 
properly presented in the Court of Appeals, the 
court may pass upon constitutional questions 
not properly raised below in the exercise of its 
supervisory jurisdiction. State v. Elam, 302 
N.C. 157, 273 S.E.2d 661 (1981). 

Although. defendant’s conditional cross-ap- 
peal had not been properly preserved for ap- 
pellate review, in the interests of judicial econ- 
omy the Supreme Court may elect pursuant to 
this rule to consider the merits of defendant’s 
arguments. Wall v. Stout, 310 N.C. 184, 311 
S.E.2d 571 (1984). 

Residual Power to Consider Important 
Issues. — On rare occasions, when issues of 
importance which are frequently presented to 
state agencies and the courts require a deci- 
sion in the public interest, the Supreme Court 
will exercise its inherent residual power or its 
authority under this rule and address those 
issues, even though they are not properly 
raised on appeal. This residual power to sus- 
pend or vary operation of the court’s published 
rules does not depend on express reservation 
by the court in its body of rules, but is included 
in the rules as a reminder to counsel that the 
power exists and may be drawn upon where 
the justice of doing so or the injustice of failing 
to do so appears manifest to the court. 
Blumenthal v. Lynch, 315 N.C. 571, 340 S.E.2d 
358 (1986). 
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Discretion of Appellate Court. — Al- © 


though defendant did not properly preserve for 
appeal either issue on which he relied, the 
Court of Appeals may hear appeals in its 
discretion under this rule. State v. Petty, 100 
N.C. App. 465, 397 S.E.2d 337 (1990). 

Although defendant’s assignments of error 
set out in the record on appeal did not conform 
to Appellate Rule 10(c), pursuant to the court’s 
discretionary power in this Rule, they elected 
to review the merits of defendants’ appeal. 
Fletcher v. Dana Corp., 119 N.C. App. 491, 459 
S.E.2d 31 (1995), cert. denied, 342 N.C. 191, 
463 S.E.2d 235 (1995). 

Lack of Jurisdiction. — Without proper 
notice of appeal, the appellate court acquires 
no jurisdiction and neither the court nor the 
parties may waive the jurisdictional require- 
ments even for good cause shown under Rule 
2. Bromhal v. Stott, 116 N.C. App. 250, 447 
S.E.2d 481 (1994), cert. denied, 339 N.C. 609, 
454 S.H.2d 246, aff'd, 341 N.C. 702, 462 S.E.2d 
ZLOICL995). 

Consideration of Issue Not Raised in 
Dissent. — Under § 7A-30(2), only the issue 
raised in the dissent is properly before the 
Supreme Court for review. N.C.R.A.P., Rule 16 
defines the permissible scope of review in such 
cases. Nevertheless, additional issues which 
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arise frequently in the administration of es- 
tates and must. often be determined by the 
Department of Revenue would be considered 
under the court’s residual power or authority 
under this rule. Blumenthal v. Lynch, 315 N.C. 
571, 340 S.E.2d 358 (1986). 

Consideration of Matter Court’s Pre- 
rogative. — Although defendant made no 
assignment of error regarding whether the 
trial court should have awarded attorney's fees 
but sought to address that question summarily 
in his brief, the court of appeals choose to deal 
with the question in accordance with its pre- 
rogative under this rule. Forsyth Mun. ABC 
Bd. v. Folds, 117 N.C. App. 232, 450 S.E.2d 498 
(1994). 

McKoy Errors in Sentencing Under 
§ 15A-2000. — At least for all trials conducted 
after State v. Kirkley, 308 N.C. 196, 302 S.E.2d 
144 (1983), and before Mills v. Maryland, 486 
U.S. 367, 108 S. Ct. 1860, 100 L. Ed. 2d 384 
(1988), the Supreme Court will decline to re- 
quire that a McKoy v. North Carolina, 494 U.S. 
433, 110 S. Ct. 1227, 108 L. Ed. 2d 369 (1990), 
error be reviewed under the plain error stan- 
dard when the defendant failed to object at 
trial to the error, and will instead apply this 
rule. State v. Sanderson, 327 N.C. 397, 394 
S.E.2d 803 (1990). 

Erroneous Assumption by Trial Court 
and Appellant. — Where plaintiff’s contract 
claim was dismissed because the trial court 
erroneously assumed, as did plaintiff, that 
plaintiff was barred by the statute of frauds 
from recovering on that claim, but plaintiff 
failed to properly preserve this error for appel- 
late review, the supreme court would consider 
the issue pursuant to this rule. Potter v. Home- 
stead Preservation Ass’n, 330 N.C. 569, 412 
S.E.2d 1 (1992). 

Although the appellant failed to iden- 
tify various exceptions upon which its as- 
signments of errors were based, as required by 
N.C.R.A.P., Rule 28(b)(5), the court deemed it 
appropriate, pursuant to this rule, to dispose 
of the appeal on the merits. State Employee’s 
Credit Union, Inc. v. Gentry, 75 N.C. App. 260, 
330 S.E.2d 645 (1985). 

Although defendant did not identify the 
record page on which each exception appeared 
as required under N.C.R.A.P., Rules 10(c) and 
28(b)(5), these omissions were not so egregious 
as to invoke dismissal. Symons Corp. v. Insur- 
ance Co. of N. Am., 94 N.C. App. 541, 380 
S.E.2d 550 (1989). 

Although defendant failed to include 
the exact words “plain error” in his brief, 
he succeeded in presenting and arguing the 
issue fully and in establishing conclusively 
fundamental error meeting the standard of 
plain error; therefore, the court considered 
defendant’s contention under a plain error 
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analysis. State v. Gregory, 342 N.C. 580, 467 
S.E.2d 28 (1996). 

Acceptance of Brief in Spite of Pur- 
ported Settlement. — Where in spite of the 
fact that appellee and estate purported to have 
settled their differences, and in spite of the 
fact that appellee was no longer represented 
by attorneys, such attorneys filed a brief op- 
posing appellant, titled “Appellee’s Brief,” ap- 
pellate court would use this rule to treat this 
brief as an amicus brief because of the extraor- 
dinary procedural posture of the case. In re 
Estate of Tucci, 104 N.C. App. 142, 408 S.E.2d 
859 (1991), cert. denied, 331 N.C. 749, 417 
9.E.2d 236 (1992). . 

Where plaintiff in workers’ compensa- 
tion case, proceeding in forma pauperis, 
failed to present any assignments of error 
within the record, and neither the exceptions 
nor assignments of error which plaintiff relied 
on were set forth at the conclusion of the 
record on appeal, the Court of Appeals, in 
order to prevent any manifest injustice to 
plaintiff, would nonetheless review the merits 
of his appeal. Swindell v. Davis Boat Works, 
Inc., 78 N.C. App. 393, 337 S.E.2d 592 (1985), 
appeal dismissed and cert. denied, 316 N.C. 
385, 342 S.E.2d 908 (1986). 

Consideration of Judgment as to Attor- 
neys’ Fees Despite Failure to Present and 
Argue Issue. — Plaintiff’s failure to present 
and argue in its brief to the Court of Appeals 
the propriety of the trial court’s judgment as to 
attorney fees precluded plaintiff from obtain- 
ing relief on this point in the Court of Appeals 
as a matter of right; however, the Court of 
Appeals, in the exercise of its general supervi- 
sory powers under § 7A-32(c) or pursuant to 
this rule, could consider on its own initiative 
the question of the attorneys’ fees award and 
give relief as a matter of appellate grace. 
Stillwell Enters., Inc. v. Interstate Equip. Co., 
300 N.C. 286, 266 S.E.2d 812 (1980). 

The trial court’s failure to instruct the 
jury that it could not use the same evi- 
dence to support more than one aggravating 
circumstance did not rise to the level of plain 
error. State v. Wilkinson, 344 N.C. 198, 474 
9.E.2d 375 (1996). 

Where denial of Rule 60(b) motion was 
in the nature of an interlocutory order 
because plaintiff's voluntary dismissal re- 
sulted in there being no action pending, and 
defendants would not suffer the loss of a sub- 
stantial right absent an appeal, in the court’s 
discretion pursuant to Rules 2 and 21 the 
appeal was treated as a writ of certiorari. Troy 
v. Tucker, 126 N.C. App. 213, 484 S.E.2d 98 
(1997). 

Applied in Triplett v. Triplett, 38 N.C. App. 
364, 248 S.E.2d 69 (1978); In re Greene, 297 
N.C. 305, 255 S.E.2d 142 (1979); State v. 
Samuels, 298 N.C. 783, 260 S.E.2d 427 (1979); 
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State v. Adams, 298 N.C. 802, 260 S.E.2d 431 
(1979); Brown v. Boney, 41 N.C. App. 636, 255 
S.E.2d 784 (1979); Econo-Travel Motor Hotel 
Corp. v. Foreman’s, Inc., 44 N.C. App. 126, 260 
S.E.2d 661 (1979); State v. Benton, 299 N.C. 
16, 260 S.E.2d 917 (1980); State v. Jones, 300 
N.C. 363, 266 S.E.2d 586 (1980); State v. 
Cohen, 301 N.C. 220, 270 S.E.2d 416 (1980); 
Barber v. White, 46 N.C. App. 110, 264 S.E.2d 
385 (1980); State ex rel. Utils. Comm’n v. 
Springdale Estates Ass’n, 46 N.C. App. 488, 
265 S.E.2d 647 (1980); Oroweat Employees 
Credit Union v. Stroupe, 48 N.C. App. 338, 269 
S.E.2d 211 (1980); State v. Smith, 48 N.C. App. 
402, 269 S.E.2d 262 (1980); State v. Hunter, 48 
N.C. App. 689, 269 S.E.2d 736 (1980); State v. 
Stafford, 48 N.C. App. 740, 269 S.E.2d 739 
(1980); Pacific Southbay Indus., Inc. v. Sure- 
Fire Distrib., Inc., 49 N.C. App. 172, 270 
S.E.2d 515 (1980); Harper v. Harper, 50 N.C. 
App. 394, 273 S.E.2d 731 (1981); Peoples Serv. 
Drug Stores, Inc. v. Mayfair, 50 N.C. App. 442, 
274 S.E.2d 365 (1981); State v. Rinck, 303 N.C. 
551, 280 S.E.2d 912 (1981); State v. Poplin, 304 
N.C. 185, 282 S.E.2d 420 (1981); State v. 
Booker, 306 N.C. 302, 293 S.E.2d 78 (1982); 
State v. Fennell, 307 N.C. 258, 297 S.E.2d 393 
(1982); State v. Bennett, 59 N.C. App. 418, 297 
S.E.2d 138 (1982); State v. Herbin, 64 N.C. 
App. 711, 308 S.E.2d 338 (1983); State v. 
Norfleet, 65 N.C. App. 355, 309 S.E.2d 260 
(1983); Wall v. Stout, 310 N.C. 184, 311 S.E.2d 
571 (1984); Wachovia Bank & Trust Co. v. 
Guthrie, 67 N.C. App. 622, 313 S.E.2d 603 
(1984); In re Montgomery, 311 N.C. 101, 316 
S.E.2d 246 (1984); Buffington v. Buffington, 69 
N.C. App. 483, 317 S.E.2d 97 (1984); State v. 
Woodruff, 70 N.C. App. 561, 321 S.E.2d 1 
(1984); State v. Sanders, 312 N.C. 318, 321 
S.E.2d 836 (1984); State v. Albert, 312 N.C. 
567, 324 S.E.2d 233 (1985); State v. Todd, 313 
N.C. 110, 326 S.E.2d 249 (1985); In re Searle, 
74 N.C. App. 61, 327 S.E.2d 315 (1985); Sanyo 
Elec., Inc. v. Albright: Distrib. Co., 76 N.C. App. 
115, 331 S.E.2d 738 (1985); Wilkins v. Green, 
76 N.C. App. 340, 332 S.E.2d 507 (1985); 
Sessoms v. Sessoms, 76 N.C. App. 338, 332 
S.E.2d 511 (1985); In re Parker, 76 N.C. App. 
447, 333 S.E.2d 749 (1985); N.C. Coastal Mo- 
tor Line v. Everette Truck Line, 77 N.C. App. 
149, 334 S.E.2d 499 (1985); State v. O’Neal, 77 
N.C. App. 600, 335 S.E.2d 920 (1985); State v. 
Hosey, 79 N.C. App. 196, 339 S.E.2d 414 
(1986); Bailey v. LeBeau, 79 N.C. App. 345, 339 
S.E.2d 460 (1986); State v. Hamlet, 316 N.C. 
41, 340 S.E.2d 418 (1986); Carefree Carolina 
Communities, Inc. v. Cilley, 79 N.C. App. 742, 
340 S.E.2d 529 (1986); State v. Smith, 315 N.C. 
76, 337 S.E.2d 833 (1985); State v. Hunter, 315 
N.C. 371, 338 S.E.2d 99 (1986); In re Johnson, 
315 N.C. 388, 338 S.E.2d 104 (1986); Long v. 
Fink, 80 N.C. App. 482, 342 S.E.2d 557 (1986); 
State v. White, 82 N.C. App. 358, 346 S.E.2d 


Rule 2 


243 (1986); State v. Williams, 317 N.C. 474, 
346 S.E.2d 405 (1986); Shelton v. Morehead 
Mem. Hosp., 318 N.C. 76, 347 S.E.2d 824 
(1986); Little v. City of Locust, 83 N.C. App. 
224, 349 S.E.2d 627 (1986); State v. Callahan, 
83 N.C. App. 323, 350 S.E.2d 128 (1986); State 
v. Hooper, 318 N.C. 680, 351 S.E.2d 286 (1987); 
State v. Reese, 319 N.C. 110, 353 S.E.2d 352 
(1987); Lawton v. County of Durham, 85 N.C. 
App. 589, 355 S.E.2d 158 (1987); State v. Hall, 
85 N.C. App. 447, 355 S.E.2d 250 (1987); State 
v. Dudley, 319 N.C. 656, 356 S.E.2d 361 (1987); 
_ State v. Freeman, 319 N.C. 609, 356 S.E.2d 
765 (1987); Carter v. North Carolina State Bd. 
of Registration, 86 N.C. App. 308, 357 S.E.2d 
705 (1987); State v. Brown, 320 N.C. 179, 358 
S.E.2d 1 (1987); Phelps v. Duke Power Co., 86 
N.C. App. 455, 358 S.E.2d 89 (1987); State ex 
rel. Utils. Comm’n v. Southern Bell Tel. & Tel. 
Co., 88 N.C. App. 153, 363 S.E.2d 73 (1987); 
Kstes v. North Carolina State Univ., 89 N.C. 
App. 55, 365 S.E.2d 160 (1988); Clark v. Inn 
West, 89 N.C. App. 275, 365 S.E.2d 682 (1988); 
Taylor v. Foy, 91 N.C. App. 82, 370 S.E2d 442 
(1988); Truesdale v. University of N.C., 91 N.C. 
App. 186, 371 S.E.2d 503 (1988); In re Teague, 
91 N.C. App. 242, 371 S.E.2d 510 (1988); 


Kimmel v. Brett, 92 N.C. App. 331, 374 S.E.2d ' 


435 (1988); State v. McQueen, 324 N.C. 118, 
377 S.E.2d 38 (1989); Gray v. Hoover, 94 N.C. 
App. 724, 381 S.E.2d 472 (1989); Tate v. Action 
Moving & Storage, Inc., 95 N.C. App. 541, 383 
S.E.2d 229 (1989); State v. Morgan, 95. N.C. 
App. 639, 383 S.E.2d 452 (1989); State ex rel. 
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Thornburg v. Tavern & Other Bldgs. & Lots at ~ 


1907 N. Main St., 96 N.C. App. 84, 384 S.E.2d 
585 (1989); State v. Richardson, 96 N.C. App. 
270, 385 S.E.2d 194 (1989); In re Barnes, 97 
N.C. App. 325, 388 S.E.2d 237 (1990); State v. 
Sanders, 327 N.C. 319, 395 S.E.2d 412 (1990); 
Liberty Fin. Co. v. North Augusta Computer 
Store, Inc., 100 N.C. App. 279, 395 S.E.2d 709 
(1990); State v. Petty, 100 N.C. App. 465, 397 
S.E.2d 337 (1990); Blankley v. Martin, 101 
N.C. App. 175, 398 S.E.2d 606 (1990); State v. 
Foster, 101 N.C. App. 153, 398 S.E.2d 664 
(1990); Gibbons v. CIT Group/Sales Fin., Inc., 
101 N.C. App. 502, 400 S.E.2d 104 (1991); 
State v. Piche, 102 N.C. App. 630, 403 S.E.2d 
559 (1991); Kimzay Winston-Salem, Inc. v. 
Jester, 103 N.C. App. 77, 404 S.E.2d 176 
(1991); State v. Turner, 103 N.C. App. 331, 406 
S.E.2d 147 (1991); In re Quevedo, 106 N.C. 
App. 574, 419 S.E.2d 158 (1992); Borg-Warner 
Acceptance Corp. v. Johnston, 107 N.C. App. 
174, 419 S.E.2d 195 (1992); State v. Ainsworth, 
109 N.C. App. 136, 426 S.E.2d 410 (1993); 
Storey v. Hailey, 114 N.C. App. 173, 441 S.E.2d 
602 (1994); State v. Harris, 115 N.C. App. 42, 
444 §.H.2d 226 (1994): Barbee v. Atlantic Ma- 
rine Sales & Serv., Inc., 115 N.C. App. 641, 446 
S.E.2d 117 (1994); State v. King, 342 N.C. 357, 
464 S.E.2d 288 (1995); State v. Rhome, 120 
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N.C. App. 278, 462 S.E.2d 656 (1995); State v. 
Myers, 123 N.C. App. 189, 472 S.E.2d 598 
(1996); King v. Yeargin Constr. Co., 124 N.C. 
App. 396, 476 S.E.2d 898 (1996); Hunt ex rel. 
Hasty v. North Carolina Dep’t of Labor, 125 
N.C. App. 293, 480 S.E.2d 413 (1997); Crescent 
Elec. Membership Corp. v. Duke Power Co., 
126 N.C. App. 344, 485 S.E.2d 312 (1997), cert. 
denied, 346 N.C. 545, 488 S.E.2d 798 (1997).: 

Quoted in Caudle v. Ray, 50 N.C. App. 641, 
274 S.E.2d 880 (1981); Herring v. Branch 
Banking & Trust Co., 108 N.C. App. 780, 424 
S.E.2d 925 (1993); Manning v. Hunt, 119 F.3d | 
254 (4th Cir. 1997). 

Stated in Delp v. Delp, 53 N.C. App. 72, 280 
S.E.2d 27 (1981); State v. Sutton, 53 N.C. App. 
281, 280 S.E.2d 751 (1981); Harrington Mfg. 
Co. v. Logan Tontz Co., 53 N.C. App. 625, 281 
S.E.2d 423 (1981); In re Will of Maynard, 64 
N.C. App. 211, 307 S.E.2d 416 (1983). / 

Cited in Giannitrapani v. Duke Univ., 30 
N.C. App. 667, 228 S.E.2d 46 (1976); City of 
Hickory v. Catawba Valley Mach. Co., 38 N.C. 
App. 387, 248 S.E.2d 71 (1978); State v. Wil- 
liams, 300 N.C. 190, 265 S.E.2d 215 (1980); 
State v. Daniels, 51 N.C. App. 294, 276 S.E.2d 
738 (1981); State v. Hargrove, 60 N.C. App. 
174, 298 S.E.2d 402 (1982); State v. Taylor, 64 
N.C. App. 165, 307 S.E.2d 173 (1983); State v. 
Bartlett, 64 N.C. App. 388, 307 S.E.2d 178 
(1983); Schell v. Coleman, 65 N.C. App. 91, 308 
S.E.2d 662 (1983); Plymouth Fertilizer Co. v. 
Selby, 67 N.C. App. 681, 313 S.E.2d 885 (1984); 
Stanley v. Nationwide Mut. Ins. Co., 71 N.C. — 
App. 266, 321 S.E.2d 920 (1984); State v. 
Reilly, 3138 N.C. 499, 329 S.E.2d 381 (1985); 
Jackson v. Housing Auth., 316 N.C. 259, 341 
S.E.2d 523 (1986); Ellis v. Williams, 319 N.C. 
413, 355:'S.E.2d 479 (1987); State v. Reid, 322 
N.C. 309, 367 S.E.2d 672 (1988); Travelers 
Indem. Co. v. Marshburn, 91 N.C. App. 271, 
371 S.E.2d 310 (1988); State v. Summers, 92 
N.C. App. 453, 374 S.E.2d 631 (1988); State v. 
Marshall, 92 N.C. App. 398, 374 S.E.2d 874 
(1988); Hailey v. Allgood Constr. Co., 95 N.C. 
App. 630, 383 S.E.2d 220 (1989); Koufman v. 
Koufman, 97 N.C. App. 227, 388 S.E.2d 207 
(1990); State ex rel. Utils. Comm’n v. Village of 
Pinehurst, 99 N.C. App. 224, 393 S.E.2d 111 
(1990); In re North Carolina Hazardous Waste 
Mgt. Comm’n, 327 N.C. 632, 397 S.E.2d 76 
(1990); State v. Morgan, 329 N.C. 654, 406 


_ §.E.2d 833 (1991); State v. Monroe, 330 N.C. 
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433, 410 S.K.2d 913 (1991); State v. Mebane, 
106 N.C. App. 516, 418 S.E.2d 245 (1992); 
District Bd. of Metro. Sewerage Dist. v. Blue 
Ridge Plating Co.,:110 N.C. App. 386, 430 
S.E.2d 282 (1993); Bryatit v. Thalhimer Bros., 

113 N.C. App. 1, 437 S.E.2d 519 (1993); Barbee 
v. Atlantic Marine Sales & Serv., Inc., 113 N.C. 
App. 80, 437 S.E.2d 682 (1993): Adavnd a, 
Jones, 114 N.C. App. 256, 441 S.E.2d 699 
(1994); Clark v. Perry, 114 N.C. App. 297, 442 
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S.E.2d 57 (1994); State v. Blue, 115 N.C. App. 
108, 443 S.E.2d 748 (1994); Smith v. Smith, 
336 N.C. 575, 444 S.E.2d 420 (1994); Phelps v. 
Phelps, 337 N.C. 344, 446 S.E.2d 17 (1994); 
Whitfield v. Todd, 116 N.C. App. 335, 447 
S.E.2d 796 (1994); State v. Morgan, 118 N.C. 
App. 461, 455 S.E.2d 490 (1995); Ritter v. 
Department of Human Resources, 118 N.C. 
App. 564, 455 S.E.2d 901 (1995); Padilla v. 
Lusth, 118 N.C. App. 709, 457 S.E.2d 319 
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S.E.2d 531 (1995); Smithers v. Tru-Pak Mov- 
ing Sys., 121 N.C. App. 542, 468 S.E.2d 410 
(1996); Adams v. Kelly Springfield Tire Co., 
123 N.C. App. 681, 474 S.E.2d 793 (1996); 
Liberty Mut. Ins. Co. v. Ditillo, 125 N.C. App. 
701, 482 S.E.2d 743 (1997); Edwards v. Hardy, 
126 N.C. App. 69, 483 S.E.2d 724 (1997); 
Manning v. Hunt, 119 F.3d 254 (4th Cir. 1997); 
Liberty Mut. Ins. Co. v. Ditillo, 125 N.C. App. 
701, 482 S.E.2d 743 (1997). 


(1995); McGee v. McGee, 118 N.C. App. 19, 453 


ARTICLE If. APPEALS FROM JUDGMENTS AND 
ORDERS OF SUPERIOR COURTS 
AND DISTRICT COURTS 


Rule 3. Appeal in civil cases — How and apher taken. 


(a) Filing the notice of appeal. Any party entitled by law to appeal from a 
judgment or order of a superior or district court rendered in a civil action or 
special proceeding may take appeal by filing notice of appeal with the clerk of 
superior court and serving copies thereof upon all other parties within the time 
prescribed by subdivision (c) of this rule. . 

(b) Special provisions. Appeals in the following types of cases shall be taken 
in the time and manner set out in the General Statutes section noted: 

(1) Termination of parental rights, G.S. 7A-289. 34. 

(2) Juvenile matters, G.S. 7A-666. 

(c) Time for taking appeal. Appeal from a judgment or order in a civil action 
or special proceeding must be taken within 30 days after its entry. The running 
of the time for filing and serving a notice of appeal in a civil action or special 
proceeding is tolled as to all parties for the duration of any period of 
noncompliance with the service requirement of Rule 58 of the Rules of Civil 
Procedure or by a timely motion filed by any party pursuant to the Rules of 
Civil Procedure enumerated in this subdivision. The full time for appeal 
commences to run and is to be computed from the date of compliance with the 
service requirement of Rule 58 of the Rules of Civil Procedure or from the entry 
of an order upon any of the following motions: 

(1) a motion under Rule 50(b) for judgment n.o.v., whether or not with 
conditional grant or denial of new trial; 

(2) a motion under Rule 52(b) to amend or make additional findings of fact, 
whether or not an alteration of the judgment would be required if the motion 
is granted; 

(3) a motion under Rule 59 to alter or amend a _ judgment; 

(4) a motion under Rule 59 for a new trial. 

If a timely notice of appeal is filed and served by a party, any other party may 
file and serve a notice of appeal within 10 days after the first notice of appeal 
was served on such party. 

(d) Content of notice of appeal. The notice of appeal required to be filed and 
served by subdivision (a) of this rule shall specify the party or parties taking 
the appeal; shall designate the judgment or order from which appeal is taken 
and the court to which appeal is taken; and shall be signed by counsel of record 
for the party or parties taking the appeal, or by any such party not represented 
by counsel of record. 

(e) Service of notice of appeal. Service of copies of the notice of appeal may 
be made as provided in Rule 26 of these rules. (Adopted June 13, 1975; 
Amended April 14, 1976; December 8, 1988 — 3(a), (b), (c), (d) — effective for 
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all judgments of the trial division entered on or after J uly 1, 1989; June 8, 1989 
— 3(b) — effective for all judgments of the trial tribunal entered on or after 
July 1, 1989; Amended July 28, 1994 — 3(c) — effective October 1, 1994; March 


6, 1997.) 


Legal Periodicals. — For note discussing 
abandonment of appeal, see 56 N.C.L. Rev. 573 
(1978). 


CASE NOTES 


I. In General. 
If. Decisions Under Prior Law. 


I. IN GENERAL. 


‘Construction with Other Rules. — Con- 


struing Rule 3, 27(c) and 21(a)(1) together, the’ 


court concluded that Rule 21(a)(1) gives an 
appellate court the authority to review the 
merits of an appeal by certiorari even if the 
party has failed to file notice of appeal in a 
timely manner. Anderson v. Hollifield, 345 
N.C. 480, 480 S.H.2d 661 (1997). 

Subsection (a) is almost identical to 
§ 1-279(a). Giannitrapani v. Duke Univ., 30 
N.C. App. 667, 228 S.E.2d 46 (1976). 

This rule is jurisdictional, and if the 
requirements of this rule are not complied 
with, the appeal must be dismissed. Currin- 
Dillehay Bldg. Supply, Inc. v. Frazier, 100 N.C. 
App. 188, 394 S.E.2d 683, appeal dismissed 
and cert. denied, 327 N.C. 633, 399 S.E.2d 326 
(1990). . 

This rule, except as qualified by statute, is 
jurisdictional and cannot be waived. Johnson 
& Laughlin, Inc. v. Hostetler, 101 N.C. App. 
543, 400 S.E.2d 80 (1991); Foreman v. Sholl, 
113 N.C. App. 282, 439 S.E.2d 169 (1994), 
appeal dismissed, 339 N.C. 593, 453 S.E.2d 
162 (1995). 

The provisions of this Rule are jurisdic- 
tional, and failure to follow the requirements 
require dismissal of an appeal. Abels v. Renfro 
Corp., 126 N.C. App. 800, 486 S.E.2d 735 
(1997). | 

The provisions of § 1-279 and this rule 
are jurisdictional, and unless these statutes 
are complied with, the appellate court acquires 
no jurisdiction of the appeal and it must be 
dismissed. Giannitrapani v. Duke Univ., 30 
N.C. App. 667, 228 S.E.2d 46 (1976); First 
Union Nat'l Bank v. King, 63 N.C. App. 757, 
306 S.E.2d 508 (1983); Surratt v. Newton, 99 
N.C. App. 396, 393 S.E.2d 554 (1990). 

The requirement of timely filing and service 
of notice of appeal is jurisdictional, and unless 
the requirements of both § 1-279 and this rule 
and N.C.R.A.P., Rule 26 are met, the appeal 
must be dismissed. Smith v. Smith, 43 N.C. 
App. 338, 258 S.E.2d 833 (1979), cert. denied, 
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299 N.C. 122, 262 S.E.2d 6 (1980). 

Failure to give timely notice of appeal in 
compliance with § 1-279 and this rule, is ju- 
risdictional, and an untimely attempt to ap- 
peal must be dismissed. Booth v. Utica Mut. 
Ins. Co., 308 N.C. 187, 301 S.E.2d 98 (1983); 
Landin Ltd. v. Sharon Luggage, Ltd., 78 N.C. 
App. 558, 337 S.E.2d 685 (1985); L. Harvey & 
Son Co. v. Shivar, 83 N.C. App. 673, 351 S.E.2d 
335 (1987). 

Section 1-279 and this rule require both 
filing and service of notice of appeal 
within 10 (now 30) days after entry of judg- 
ment. Giannitrapani v. Duke Univ., 30 N.C. 
App. 667, 228 S.E.2d 46 (1976). 

Where the appeal is taken more than 10 
(now 30) days after the “entry” of judgment 
and the time within which the appeal can be 
taken is not otherwise tolled as provided in 
this rule and in § 1-279, the appellate court 
obtains no jurisdiction in the matter and the 
appeal must be dismissed. Cochrane v. Sea 
Gate, Inc., 42 N.C. App. 375, 256 S.H.2d 504 
(1979). 

The Court of Appeals is without author- 
ity to entertain appeal of a case which 
lacks entry of judgment. Abels v. Renfro 
Corp., 126 N.C. App. 800, 486 S.B.2d 735 
(1997). 

Announcing of the court’s decision in 
open court constitutes “entry” for purposes 
of determining when notice of appeal must be 
filed, even if the formal written order is not 
written until a later date, since § 1A-1, Rule 
58, provides that the rendering of judgment in 
open court constitutes entry of judgment for 
purposes of those rules. In re Moore, 306 N.C. 
394, 293 S.E.2d 127 (1982), appeal dismissed, 
459 U.S. 1139, 103 S. Ct. 776, 74 L. Ed. 2d 987 
(1983). 

For purposes of determining when notice of 
appeal must be given, the court’s announce- 
ment of its decision in open court constitutes 
entry of judgment even if a formal written 
order is not filed until a later date. Brooks v. 
Gooden, 69 N.C. App. 701, 318 S.E.2d 348 
(1984). 
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Rendition of judgment occurs when the 
court announces its decision in open court. 
Darcy v. Osborne, 101 N.C. App. 546, 400 
S.E.2d 95 (1991). 

Announcement of judgment in open 
court merely constitutes “rendering” of 
judgment, not entry of judgment. Abels v. 
Renfro Corp., 126 N.C. App. 800, 486 S.E.2d 
735 (1997). 

Notation as Entry of Judgment. 
Where judgment was rendered in open court, 
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and nothing in the record suggested that it - 


was necessary for the trial judge to direct 
notations in the minutes or that the case was 
governed by paragraph two of § 14-1, Rule 58, 
where the jury verdict clearly awarded a sum 
certain for $50,000.00, providing the parties 
with oral notice of judgment, and where the 
clerk made the notation “jury verdict” in the 
official minutes of court at such time, such 
notation did not constitute entry of judgment. 
Use of the word “such” in Rule 58 imports the 
recording of: sufficient detail regarding the 
judgment to give notice of its essential charac- 
ter and content. Reed v. Abrahamson, 331 N.C. 
249, 415 S.E.2d 549 (1992). 

Stipulation Did Not Supplant Subsec- 
tion (d) Requirements. — Parties’ stipula- 
tion to a notice of appeal could not supplant 
subsection (d) requirements to confer jurisdic- 
tion on the reviewing court. Von Ramm v. Von 
Ramm, 99 N.C. App. 153, 392 S.H.2d 422 
(1990). 

Extended Response Time Only for 
Other Parties to Same Appeal. — This rule 
merely contemplates an additional, extended 
time period for a response only from other 
parties to that same appeal. Surratt v. New- 
ton, 99 N.C. App. 396, 393 S.E.2d 554 (1990). 

Where Oral Motions Considered, Plain- 
tiffs Not Entitled to Make Later Written 
Motions to Toll Period for Filing Appeal. 
— Plaintiffs who entered their written notice 
- of appeal within 10 days after the entry of a 
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S.E.2d 453, cert. denied, 327 N.C. 637, 399 
S.E.2d 123 (1990). 

Withdrawal of § 1A-1, Rule 59 motion 
did not entitle defendants to 10 days from 
their withdrawal to file notice of appeal from 
judgment; to hold otherwise would thwart the 
tolling provision of section (c) of this rule, and 
circumvent §$ 1A-1, Rule 58, i.e., to give all 
interested parties a definite fixed time of a 
judicial determination that they can point to 
as the time of entry of judgment. Landin Ltd. v. 
Sharon Luggage, Ltd., 78 N.C. App. 558, 337 


' §.E.2d 685 (1985). 


June 6 order denying their April 22 written > 


motions for judgment notwithstanding the 
verdict and for a new trial were not entitled to 
make these written motions or to a hearing on 
these motions, because they had previously 
made oral motions for judgment notwithstand- 
ing the verdict and for a new trial in open court 
on April 14, 1988, and were afforded an oppor- 
tunity to be heard, which they declined. Their 
§ 1A-1, Rule 50(b) and Rule 59 motions having 
been denied in open court at that time, plain- 
tiffs were not entitled to file written motions 
requesting the same relief and thereby toll the 
period for filing written notice of appeal. Since 
their June 18, 1988 written notice of appeal 
was not filed within 10 days of entry of judg- 
ment, which by the terms of the judgment was 
April 14, 1988, their appeal was untimely. 
Middleton v. Middleton, 98 N.C. App. 217, 390 
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Motion under § 1A-1, Rule 59 to amend 
judgment, filed 10 days after judgment by 
defendant, tolled the time for filing and serv- 
ing a cross-notice of appeal until entry of an 
order on the motion pursuant to section (c) of 
this rule. However, where defendants later 
withdrew their Rule 59 motion, the 10 (now 
30) day time limit to give notice of appeal 
under section (c) was not tolled, because there 
was never a judicial determination on defen- 
dants’ motion. Landin Ltd. v. Sharon Luggage, 
Ltd., 78 N.C. App. 558, 337 S.E.2d 685 (1985). 

Appeal may be taken by giving oral 
notice of appeal at trial, but an appeal so 
taken is by its nature limited to the issues 
dealt with in the judgment announced and 
cannot apply to subsequent written orders 
determining other issues in the same case. 
Brooks v. Gooden, 69 N.C. App. 701, 318 S.E.2d 
348 (1984). 

An appellant must appeal from each 
part of the judgment or order appealed 
from which appellant desires the appellate 
court to consider in order for the appellate 
court to be vested with jurisdiction to deter- 
mine such matters. Smith v. Independent Life 
Ins. Co., 43 N.C. App. 269, 258 S.E.2d 864 
(1979). 

However, where defendants’ § 14-1, 
Rule 12(b)(6) defense was converted and 
merged automatically into their § LA-l, 
Rule 56 motion, plaintiff’s failure to mention 
specifically in her notice of appeal that portion 
of the trial court’s order sustaining defendant’s 
defense under Rule 12(b)(6) did not deprive the 
Court of Appeals of jurisdiction to hear plain- 
tiff’s appeal. Smith v. Independent Life Ins. 
Co., 43 N.C. App. 269, 258 S.E.2d 864 (1979). 

Failure to Appeal Underlying Judg- 
ment. — Notice of appeal from denial of a 
motion to set aside a judgment which does not 
also specifically appeal the underlying judg- 
ment does not properly present the underlying 
judgment for appellate review. Von Ramm v. 
Von Ramm, 99 N.C. App. 153, 392 S.E.2d 422 
(1990). 

Subsection (c) of this rule tolls the time 
for giving notice of appeal when a timely 
motion for new trial has been made. Seafare 
Corp. v. Trenor Corp., 88 N.C. App. 404, 363 
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S.E.2d 6438, cert. denied, 322 N.C. 113, 367 
S.E.2d 917 (1988). 

Notice of appeal which covered only judg- 
ments dismissing appellants’ complaints and 
enjoining them from violating an ordinance 
did not give the Court of Appeals jurisdiction 
to consider the denial of their motions to 
dismiss and to amend replies. Onslow County 
v. Moore, — N.C. App. —, 499 S.E.2d 780 
(1998). 

Filing a JNOV motion tolls running of 
the time for appeal of a judgment which 
has been entered. Abels v. Renfro Corp., 126 
N.C. App. 800, 486 S.E.2d 735 (1997). 

Only a “party aggrieved” may appeal 
from an order or judgment of the trial division. 
An aggrieved party is one whose rights have 
been directly and injuriously affected by the 
action of the court. Culton v. Culton, 327 N.C. 
624, 398 S.E.2d 323 (1990). 

“Aggrieved Party” Entitled to Appeal; 
Nonmovant Status Irrelevant. — Where 
the jury announced its verdict in open court, it 
“rendered judgment” according to subsection 
(a) of this rule and § 1A-1, Rule 58, and oral 
notice of appeal was a proper procedure. As a 
party against whom the jury rendered the 
verdict, plaintiff was an “aggrieved party” who 
was entitled by law to orally appeal from the 
judgment, and its nonmovant status was irrel- 
evant. Stimpson Hosiery Mills, Inc. v. Pam 
Trading Corp., 98 N.C. App. 543, 392 S.E.2d 
128, cert. denied, 327 N.C. 144, 393 S.E.2d 909 
(1990). 

Letter to Clerk Not Written Notice of 
Appeal. — In an action challenging a divorce 
judgment where the defendant wrote a letter 
to the clerk of the court explaining her reasons 
for not attending the divorce proceedings and 
requesting that the judgment decreeing the 
divorce be set aside, the letter was not a 
written notice of appeal of a divorce judgment 
showing that the defendant sought a review by 
the Court of Appeals but was a § 1A-1, Rule 59 
motion for a new trial, and the trial court had 
no authority to cause an appeal to be entered 
for the defendant absent her request. Williford 
v. Williford, 51 N.C. App. 150, 275 S.E.2d 216 
(1981). 

Improper Appeal Criticized, But Ac- 
ceptable Where Actual Notice Was Had. — 
While notice of appeal of a judgment rendered 
out of session was required by section (b) of 
this rule to be filed with the clerk and served 
on the other parties, steps taken by appellant 
in an attempt to perfect its appeal were mini- 
mally acceptable where the respondents were 
in fact put on actual notice of applicant’s intent 
to appeal from any adverse decision where 
applicant stated in open court that it would 
appeal if it lost, and the applicant in open 
court requested that the proposed judgment to 
be submitted by respondents contain appeal 
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entries so that applicant’s notice of appeal 
would be perfected if the court should sign the 
proposed judgment; this procedure should not 
be repeated, however, as this rule clearly 
states the proper procedures to be strictly 
followed. In re Broad & Gales Creek Commu- 
nity Ass’n, 300 N.C. 267, 266 S.E.2d 645 
(1980). 

When Time Begins to Run. — The render- 
ing of judgment establishes the point from 
which a party may appeal under this rule, and 
the entry of judgment marks the beginning of 
the period during which a party must file 
written notice of appeal. Stachlowski v. Stach, 
328 N.C. 276, 401 S.E.2d 638 (1991). 

Though clerk’s notation in minutes of 
court is ordinarily date from which time 
for notice of appeal under subsection (c) 
of this rule runs, where the trial judge di- 
rected that the date of entry of the court’s 
written order and not the earlier date of the 
hearing was the date of entry for purposes of 
appeal, the clerk should not have noted an 
entry of judgment on the date of the hearing. 
Kahan v. Longiotti, 45 N.C. App. 367, 263) 
S.E.2d 345 (1980), overruled on other grounds, 
Love v. Moore, 305 N.C. 575, 291 S.E.2d 141 
(1982). 

When Notice of Appeal Is Timely. — 
Notice of appeal is timely if filed after judg- 
ment is rendered in court, and before the 
expiration of the 30-day period after judgment 
is entered. The date of rendition and the date 
of entry are therefore critical to a determina- 
tion of whether an appeal is timely. Darcy v. 
Osborne, 101 N.C. App. 546, 400 S.E.2d 95 
(1991). . Seg 

Notice of appeal must be served on the 
opposing party either before the notice is 
filed or on the same day the notice is filed. 
Shaw v. Hudson, 49 N.C. App. 457, 271 S.E.2d 
560 (1980). 

In calculating whether notice of appeal 
is timely given, the 10th (now 30th) day is 
not considered if it is a Saturday, Sunday, or 
legal holiday. In such case, the 10 (now 30) day 
period runs at the end of the next day that is 
not a Saturday, Sunday, or legal. holiday. 
Hardy v. Floyd, 70 N.C. App. 608, 320 S.E.2d 
320 (1984). 

Notice Held Timely. — Notice of appeal 
filed on July 5, 1983, was timely, where the 
10th day fell on Sunday, July 3, 1983, and the 
next day, July 4, 1983, was a legal holiday. 
Hardy v. Floyd, 70 N.C. App. 608, 320 S.E.2d 
320 (1984). 

Tolling of Time for Appeal. — In order for 
the exception to the 30-day requirement under 
this rule to have any effect, when a party 
makes a motion enumerated in the rule, the 
opposing party's time for appeal is tolled. If the 
motion is withdrawn, the opposing party has 
30 days from the withdrawal to file an appeal. 
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Landingham Plumbing & Heating of N.C., Inc. 
v. Funnell, 102 N.C. App. 814, 403 S.E.2d 604 
(1991). 

Notice of Appeal Insufficient. — Notice of 
appeal, even when liberally construed, was not 
sufficient to give the court jurisdiction to re- 
view order denying plaintiffs’ Rule 59 motion 
and instead presented for review only the 
underlying judgment entered in accordance 
with the verdict. Chee v. Estes, 117 N.C. App. 
450, 451 S.E.2d 349 (1994). 

Failure to Give Notice of Appeal. — 
Where, in notice of appeal, defendant desig- 
nated only the order denying the motion for 
JNOV, but did not give notice of appeal from 
the judgment itself, the notice of appeal failed 
to properly present the underlying judgment 
for the court’s review. Boger v. Gatton, 123 
N.C. App. 635, 473 S.E.2d 672 (1996). 

Motion to Appeal in Forma Pauperis. — 
The late filing of appeal entries had no bearing 
on the question of the requirement that a 
motion to appeal in forma pauperis be made 
within 10 (now 30) days after the expiration of 
the session at which judgment is rendered; 
appeal entries are simply a convenient means 
of providing a record entry of the fact that an 
appeal has been taken, and do not constitute 
the taking of the appeal itself. In re Caldwell, 
75 N.C. App. 299, 330 S.E.2d 513 (1985). 

Review of Intermediate Order. — On 
appeal of resale of land being foreclosed, Court 
of Appeals was not barred from considering 
validity of order withdrawing an upset bid and 
directing a resale of the foreclosed property, 
merely because the appellants did not appeal 
from it within the time required by this rule, 
as § 1-278 permits the Court, incident to an 
appeal from a final judgment or order, to 
review intermediate orders “involving the 
merits and necessarily affecting the judg- 
ment,” and the order striking the upset bid and 
requiring a resale was such an order. In re 
Allan & Warmbold Constr. Co., 88 N.C. App. 
693, 364 S.E.2d 723, cert. denied, 322 N.C. 
480, 370 S.E.2d 222 (1988). 

Applied in Arnold v. Varnum, 34 N.C. App. 
22, 237 S.E.2d 272 (1977); Harrington v. 
Harrington, 38 N.C. App. 610, 248 S.E.2d 460 
(1978); F. Indus., Inc. v. Cox, 45 N.C. App. 595, 
263 S.E.2d 791 (1980); Hamlin v. Austin, 49 
N.C. App. 196, 270 S.E.2d 558 (1980); Ramsey 
v. Rudd, 49 N.C. App. 670, 272 S.E.2d 162 
(1980); Byrd v. Byrd, 51 N.C. App. 707, 277 
S.E.2d 472 (1981); North Carolina State Bar v. 
Frazier, 62 N.C. App. 172, 302 S.E.2d 648 
(1983); Henderson v. Provident Life & Accident 
Ins. Co., 62 N.C. App. 476, 303 S.E.2d 211 
(1983); Gates v. Gates, 69 N.C. App. 421, 317 
S.E.2d 402 (1984); Ingle v. Allen, 71 N.C. App. 
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20, 321 S.E.2d 588 (1984); Georgia-Pacific | 


Corp. v. Bondurant, 81 N.C. App. 362, 344° 


S.E.2d 302 (1986); McLaurin v. Winston-Salem 
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Southbound Ry., 87 N.C. App. 413, 361 S.E.2d 
95 (1987); Kirby Bldg. Sys. v. McNiel, 327 N.C. 
234, 393 S.E.2d 827 (1990); Bunting v. 


Bunting, 100 N.C. App. 294, 395 S.E.2d 713 


(1990); Pate v. Eastern Insulation Serv. of New 
Bern, Inc., 101 N.C. App. 415, 399 S.E.2d 338 
(1991); Long v. Long, 102 N.C: App. 18, 401 
S.E.2d 401 (1991); Crowell Constructors, Inc. 
v. State ex rel. Cobey, 328 N.C. 563, 402 S.E.2d 
407 (1991); Gum v. Gum, 107 N.C. App. 734, 
421 S.E.2d 788 (1992); Brewer v. Spivey, 108 
N.C. App. 174, 423 S.E.2d 95 (1992); Union 
Grove Milling & Mfg. Co. v. Faw, 109 N.C. App. 
248, 426 S.E.2d 476 (1993); Beaver v. Hamp-. 
ton, 333 N.C. 455, 427 S.E.2d 317 (1993); Farm 
Credit Bank v. Van Dorp, 110 N.C. App. 759, 
431 S.E.2d 222 (1993); Potts v. Tutterow, 114 
N.C. App. 360, 442 S.E.2d 90 (1994). 

Quoted in Ives v. Real-Venture, Inc., 97 
N.C. App. 391, 388 S.E.2d 573 (1990); Herring 
v. Branch Banking & Trust Co., 108 N.C. App. 
780, 424 S.E.2d 925 (1993); Guilford County 
Dep't of Emergency Servs. v. Seaboard Chem. 
Corp., 114 N.C. App. 1, 441 S.E.2d 177 (1994). 

Cited in In re Williamson, 32 N.C. App. 616, 
233 S.E.2d 677 (1977); Parrish v. Cole, 38 N.C. 
App. 691, 248 S.E.2d 878 (1978); Condie v. 
Condie, 51 N.C. App. 522, 277 S.E.2d 122 
(1981); North Carolina State Bar v. DuMont, 
52.N.C. App. 1, 277 S.E.2d 827 (1981); Scallon 
v. Hooper, 58 N.C. App. 551, 293 S.E.2d 843 
(1982); Coleman y. Coleman, 74 N.C. App. 494, 
328 S.E.2d 871 (1985); Prevatte v. Prevatte, 74 
N.C. App. 582, 329 S.E.2d 413 (1985); Brown v. 
Brown, 91 N.C. App. 335, 371 S.E.2d 752 
(1988); State v. Joseph, 92 N.C. App. 203, 374 
S.E.2d 132 (1988); York ex rel. York v. North- 
ern Hosp. Dist., 96 N.C. App. 456, 386 S.E.2d 
99 (1989); First Am. Bank v. Carley Capital 
Group, 99 N.C. App. 667, 394 S.E.2d 237 
(1990); Custom Molders, Inc. v. Roper Corp., 
101. N.C. App. 606, 401 S.E.2d 96 (1991); 
Nobles v. First Carolina Communications, Inc., 
108 N.C. App. 127, 423 S.E.2d 312 (1992); 
Bromhal v. Stott, 116 N.C. App. 250, 447 
S.E.2d 481 (1994); Crowell Constructors, Inc. 
v. State, 342 N.C. 838, 467 S.E.2d 675 (1996); 
State v. Woods, 345 N.C. 294, 480 S.E.2d 647 
(1997), cert. denied, — U:S. —, 118 S. Ct. 194, 
139 L. Ed. 2d 132 (1997); Liberty Mut. Ins. Co. 
v. Ditillo, 125 N.C. App. 701, 482 S.E.2d 743 
(1997); Sherrod v. Nash Gen. Hosp., 126 N.C. 
App. 755, 487 S.E.2d 151 (1997); Fenz ex rel. 
Gladden v. Davis, — N.C. App. —, 495 S.E.2d 
748 (1998); Onslow County v. Moore, — N.C. 
App. —, 499 S.E.2d 780 (1998). 


II. DECISIONS UNDER PRIOR LAW. 


Editor’s note. — The cases cited below were 
decided under former Rule 5, Rules of Practice 
in the Supreme Court of North Carolina. 

Docketing Rules Mandatory. — The rule 
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of the Supreme Court requiring the docketing 
of the appeal within a certain time is manda- 
tory. State v. Farmer, 188 N.C. 243, 124 S.E. 
562 (1924); State ex rel. Mills v. National Sur. 
Co., 192 N.C. 52, 133 S.E. 172 (1926); Pruitt v. 
Wood, 199 N.C. 788, 156 S.E. 126 (1930). 

The rules of the Supreme Court regulating 
appeals are mandatory. And must be equally 
observed, or the case will be dismissed. 
Womble v. Moncure Mill & Gin Co., 194 N.C. 
577, 140 S.E. 230 (1927); Covington v. Hanes 
Hosiery Mills Co., 195 N.C. 478, 142 S.E. 705 
(1928); Pentuff v. Park, 195 N.C. 609, 143 S.E. 
139 (1928). 

The rules may not be disregarded by the 
legislature, the judge of a superior court, or by 
litigants or counsel. The Supreme Court has 
found it necessary to enforce them uniformly. 
Pentuff v. Park, 195 N.C. 609, 143 S.E. 139 
(1928); State v. Walker, 245 N.C. 658, 97 
S.E.2d 219 (1957), cert. denied, 356 U.S. 946, 
78S. Ct. 793, 2 L. Ed. 2d 821 (1958). 

This rule regulating the time within which 
appeals must be docketed in the Supreme 
Court is mandatory and cannot be abrogated 
by consent or otherwise. Jones v. Jones, 232 
N.C. 518, 61 S.E.2d 335 (1950). 

When case is not docketed within time pre- 
scribed by this rule and no application for writ 
of certiorari is made, appeal will be dismissed, 
the rules of practice in the Supreme Court 
being mandatory and not directory. State v. 
Presnell, 226 N.C. 160, 36 S.E.2d 927 (1946). 

And Dismissal Results Where Agree- 
ment of Parties Prohibits Compliance 
Therewith. — Where the parties agree upon 
an extension of time for service of case on 
appeal that will not permit the docketing of 
the appeal in the Supreme Court in time to be 
heard according to the procedure in such in- 
stances, they knowingly put it beyond their 
power to comply with the mandatory provi- 
sions of this rule, and the case will be dis- 
missed in the Supreme Court when these 
requirements have not been complied with by 
the appellant. Pruitt v. Wood, 199 N.C. 788, 
156 S.E. 126 (1930). 

This rule may not be varied, under agree- 
ment with the solicitor or opposing counsel to 
extend time to the appellant later than that 
allowed; and when these requirements for any 
reason cannot be complied with, the appellant 
must docket the record proper in the Supreme 
Court, and apply to the court for a certiorari. 
State v. Trull, 169 N.C. 363, 85 S.E. 133 (1915). 

Legislature Cannot Change Rule. — The 
power of the legislature to permit an extension 
of the time for settling the case on appeal does 
not permit it to impinge upon the rule of the 
Supreme Court requiring the docketing 
thereof within a prescribed time. State v. 
Butner, 185 N.C. 731, 117 S.E. 163 (1923). 

Nor Can Rule Be Changed by Parties or 
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Rule 3 


Trial Judge. — The rules of the Supreme 


Court regulating the time of docketing appeals 
are uniformly enforced by the court, without 
authority to the judges or parties to the action 
to change them by agreement or otherwise. 
Rose v. Rocky Mount, 184 N.C. 609, 113 S.E. 
506 (1922); Finch v. Commissioners of Nash 
County, 190 N.C. 154, 129 S.E: 195 (1925); 
Stone v. Ledbetter, 191 N.C. 777, 1383 S.E. 162 
(1926). 

Failure to Docket. — The motion for a 
certiorari in the Supreme Court by appellant 
who has failed to docket his case in time under 
the requirements of this rule may be allowed, 
in the discretion of the court, upon the docket- 
ing of the record proper and the showing as 
required for merit and want of laches. State v. 
Taylor, 194 N.C. 738, 140 S.E. 728 (1927). 

Failure to Docket Entire Record. — 
Though the court, without appellant’s fault, 
fails to settle the case, appellant must within 
the time allowed by this rule docket all of the 
record proper, or so much thereof as he can 
obtain, and file an affidavit as to why the 
entire record cannot be docketed; otherwise 
the appeal will be dismissed. Caudle v. Morris, 
158 N.C. 594, 74 S.E. 98, modified and aff’d, 
160 N.C. 168, 76 S.E. 17 (1912). 

Extension of Time Granted for Settling 
Case on Appeal. — When by consent of the 
appellant, or by order of the judge, such a long 
extension of time is granted for settling a case 
on appeal as to put it beyond the power of 
appellant to have the case ready for hearing, 


~ as required by the rules, the appellant runs 
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the risk of losing his right of appeal. In such 
instances, unless the appellant gets his appeal 
docketed in time, as required by the rules of 
the court, notwithstanding the time allowed, 
or dockets the record proper and moves for a 
writ of certiorari, the right of appeal will be 
lost. State v. Walker, 245 N.C. 658, 97 S.E.2d 
219 (1957), cert. denied, 356 U.S. 946, 78S. Ct. 
793, 2 L. Ed. 2d 821 (1958). 

Neglect of Counsel. — The negligence of 
counsel sending up, docketing, and printing 
the transcript is that of the client. Truelove v. 
Norris, 152 N.C. 755, 67 S.E. 487 (1910); 
Howard v. Speight, 180 N.C. 653, 104 S.E. 35 
(1920). See also Carroll v. Victory Mfg. Co., 180 
N.C. 660, 104 S.E. 528, aff’d, 180 N.C. 366, 104 
S.E. 895 (1920); Kerr v. Drake, 182 N.C. 764, 
108 S.E. 393 (1921). 

Agreements of Counsel. — The require- 
ment of this rule will be enforced uniformly 
regardless of an agreement to the contrary 
that the attorneys for the parties may have 
made in any particular case. State v. Farmer, 
188 N.C. 248, 124 S.E. 562 (1924). 

Pending Negotiations for Compromise 
of Action. — The fact that, on an appeal, 
negotiations for compromise were pending, is 
no excuse for failure to docket the appeal. 


Rule 4 


British & Am. Mtg. Co. v. Long, 116 N.C. 77, 20 
S.E. 964 (1895). 

Filing of Original Papers by Appellant. 
— Where the appellant fails to file a transcript 
of the record, but attempts to file the original 
papers from the trial court, his motion for 
reinstatement after dismissal of appeal will be 
denied for laches. Lindsey v. Supreme Lodge of 
Knights of Honor, 172 N.C. 818, 90 S.E. 1013 
(1916). 

Transcript Mailed in Reasonable Time. 
— Where the transcript of a record is depos- 
ited in the post office in ample time to reach 
the Supreme Court within the time required 
by this rule, but by some delay in the mails 
does not reach its destination until after the 
time has expired, the excuse is reasonable, and 
the appeal will not be dismissed. Walker v. 
Scott, 104 N.C. 481, 10 S.E. 523 (1889). 

Fees Must Be Paid Before Transcript 
Docketed. — The clerk of the Supreme Court 
is not required to docket a transcript of an 
appeal before appellant has paid him the re- 
quired fee therefor. Dunn v. Clerk’s Office, 176 
N.C. 50, 96 S.E. 738 (1918). But see West v. 
Reynolds, 94 N.C. 333 (1886). See § 6-33 and 
notes thereto. 

Failure to Pay Costs. — Where a tran- 
script is not sent up in time by reason of the 
appellant’s failure, when notified, to pay costs 
of the transcript, as he is bound to do, the 
appellee may move to docket and dismiss the 
appeal. Bailey v. Brown, 105 N.C. 127, 10 S.E. 
1054 (1890).. 

Delay of Clerk. — Failure to docket the 
transcript on appeal within the time required 
by this rule cannot be excused by delay of the 
clerk, in which case appellant should docket 
the title of the case with affidavit as to the 
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cause of delay. Carroll v. Victory Mfg. Co., 180 
N.C. 660, 104 S.E. 528, aff’d, 180 N.C. 366, 104 
S.E. 895 (1920). . 

It is no sufficient excuse for the appellant’s 
failure to docket his appeal under this rule 
that the case was delayed in being settled and 
that the clerk was too busy with a term of court 
to make out the transcript. Hewitt v. Beck, 152 
N.C. 757, 67 S.E. 586 (1910). 

The mere fact that appellant tendered pay- 
ment to the superior court clerk of his fees for 
transcript on appeal, and the clerk said he 
would send up the transcript without payment 
is no sufficient legal excuse for the failure to 
docket under this rule. Truelove v. Norris, 152 
N.C. 755, 67 S.E. 487 (1910). ; 

Case Not Settled. — It is no excuse for 
failure to docket the appeal that the case was 
not settled by the judge until too late to docket 
the case at the proper term, it being appel- 
lant’s duty to docket the record proper and ask 
for a writ of certiorari to perfect the transcript. 
Pittman v. Kimberly, 92 N.C. 562 (1885); State 
v. Telfair, 189 N.C. 555, 51 S.E. 911 (1905); 
Kerr v. Drake, 182 N.C. 764, 108 S.E. 393 
(1921). 

Renewing of Withdrawn Appeal. — A 
party to an action has a right to renew his 
appeal after having once withdrawn it, pro- 
vided he does so within the time prescribed by 
the statutes and rules for perfecting appeals. 
State v. Chastain, 104 N.C. 900, 10 S.E. 519 
(1889). 

Case Is Dismissed If Moot Question Pre- 
sented. — Where on appeal it appears that an 
election sought to be enjoined has already been 
held, the appeal presents only a moot question, 
and will be dismissed. Rousseau v. Bullis, 201 
N.C. 12, 158 S.E. 553 (1931). 


Rule 4. Appeal in criminal cases — How and when taken. 


(a) Manner and time. Any party entitled by law to appeal from a judgment 
or order of a superior or district court rendered in a criminal action may take 
appeal by 

(1) giving oral notice of appeal at trial, or 

(2) filing notice of appeal with the clerk of superior court and serving copies 
thereof upon all adverse parties within 10 days after entry of the judgment or 
order or within 10 days after a ruling on a motion for appropriate relief made 
during the ten-day period following entry of the judgment or order. 

(b) Content of notice of appeal. The notice of appeal required to be filed and 
served by subdivision (a)(2) of this rule shall specify the party or parties taking 
the appeal; shall designate the judgment or order from which appeal is taken 
and the court to which appeal is taken; and shall be signed by counsel of record 
for the party or parties taking the appeal, or by any such party not represented 
by counsel of record. 

(c) Service of notice of appeal. Service of copies of the notice of appeal may be 
made as provided in Rule 26 of these rules. 

(d) To which appellate court addressed. An appeal of right from a judgment 
of a superior court by any person who has been convicted of murder in the first 
degree and sentenced to death shall be filed in the Supreme Court. In all other 
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criminal cases, appeal shall be filed in the Court of Appeals. (Adopted June 13, 
1975; Amended October 4, 1978 — (a)(2) — effective January 1, 1979; July 13, 
1982 — (d); September 3, 1987 — (d) — effective for all judgments of the trial 
division entered on or after July 24, 1987; December 8, 1988 — 4(a) — effective 
for all judgments of the trial tribunal entered on or after July 1, 1989; June 8, 


1989 — 4(a) — December 8, 1988 amendment rescinded prior to effective date; 


Amended October 10, 1997.) 


Editor’s note. — An amendment to Rule 
4(a) adopted December 8, 1988, to become 


effective for judgments of the trial division 


entered on or after July 1, 1989, was rescinded 
by order of the Supreme Court dated June 8, 
1989. 


Cross References. — As to appeals in 
criminal actions generally, see § 15A-1441 et 
seq. and note thereto. As to the appeal bond, 
see § 1-285 et seq. As to costs on appeal 
generally, see § 6-33 et seq. 


CASE NOTES 


I. In General. 
_ II. Decisions Under Prior Law. 


I. IN GENERAL. 


Basis for Appeal. — Reliance upon a sub- 
stantial rights analysis as the basis for appel- 
late review appears contrary to the plain and 
unambiguous language of the statutes govern- 
ing criminal appeals. State v. Shoff, 118 N.C. 
App. 724, 456 S.E.2d 875, appeal dismissed, 
340 N.C. 572, 460 S.E.2d 328 (1995), aff'd, 342 
N.C. 638, 466 S.E.2d 277 (1996). 


Requirement Where Appellate Review — 


of Criminal Convictions Provided. — 


While the State has no duty to provide for 


appellate review of criminal convictions, when 
it does, it must assure indigent defendants an 
adequate opportunity to present their claims. 
Galloway v. Stephenson, 510 F. Supp. 840 
(M.D.N.C. 1981). 

Quoted in State v. McMillian, 101 N.C. App. 
425, 399 S.E.2d 410 (1991); State v. Marr, 342 
N.C. 607, 467 S.E.2d 236 (1996). 

Cited in State v. Morris, 41 N.C. App. 164, 
254 S.E.2d 241 (1979); State v. Jackson, 308 
N.C. 549, 304 S.E.2d 134 (1983); State v. 
Benbow, 309 N.C. 538, 308 S.E.2d 647 (1983); 
State v. Higson, 310 N.C. 418, 312 S.E.2d 437 
(1984); State v. Payne, 311 N.C. 291, 316 
S.E.2d 64 (1984); State v. Watson, 311 N.C. 
252, 316 S.E.2d 293 (1984); State v. Thompson, 
318 N.C. 395, 348 S.E.2d 798 (1986); State v. 
Parker, 319 N.C. 444, 355 S.E.2d 489 (1987); 
State v. Carver, 319 N.C. 665, 356 S.B.2d 349 


(1987); State v. Taylor, 322 N.C. 280, 367 
S.E.2d 664 (1988); State v. Blue, 115 N.C. App. 
108, 443 S.E.2d 748 (1994); United States v. 
Howard, 115 F.3d 1151 (4th Cir. 1997). 


II. DECISIONS UNDER PRIOR LAW. 


Editor’s note. — The cases cited below were 
decided under former Rules 5 and 6, Rules of 
Practice in the Supreme Court of North Caro- 
lina. 

Case Subject to Dismissal on Motion or 
by Court ex Mero Motu. — The defendant 


~ not having docketed his case on appeal within 


the time prescribed by this rule, nor having 
docketed the record proper and moved for a 
writ of certiorari before the expiration of time 
allowed docketing criminal appeals, the case is 
subject to dismissal either upon motion of the 
Attorney General or ex mero motu by the 
court. State v. Walker, 245 N.C. 658, 97 S.E.2d 
219 (1957), cert. denied, 356 U.S. 946, 78 S. Ct. 
793, 2 L. Ed. 2d 821 (1958). 

Appeal Abandoned Where Defendant 
Breaks Jail. — When the defendant in a 
criminal action appeals to the Supreme Court, 
but, pending appeal, breaks jail and flees the 


jurisdiction of the court, this is an abandon- 


ment of the appeal; and, upon motion of the 
Attorney General, the appeal -will be dis- 
missed, or case continued, or judgment af- 
firmed, in the discretion of the court. State v. 
Keebler, 145 N.C. 560, 59 S.E. 872 (1907). 


Rule 5. Joinder of parties on appeal. 


_ (a) Appellants. If two or more parties are entitled to appeal from a 
judgment, order, or other determination and their interests are such as to. 
make their joinder in appeal practicable, they may give a joint oral notice of 
appeal or file and serve a joint notice of appeal in accordance with Rules 3 and 
4; or they may join in appeal after timely taking of separate appeals by filing 
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notice of joinder in the office of the clerk of superior court and serving copies 
thereof upon all other parties. 

(b) Appellees. Two or more appellees whose interests are such as to make 
their joinder on appeal practicable may, by filing notice of joinder in the office 
of the clerk of superior court and serving copies thereof upon all other parties, 
so join. 

(c) Procedure after joinder. After joinder, the parties proceed as a single 
appellant or appellee. Filing and service of papers by and upon joint appellants 
or appellees is as provided by Rule 26(e). 


CASE NOTES 


Applied in Board of Transp. v. Terminal 
Whse. Corp., 300 N.C. 700, 268 S.E.2d 180 
(1980). 


Rule 6. Security for costs on appeal. 


(a) In regular course. Except in pauper appeals an appellant in a civil action 
must provide adequate security for the costs of appeal in accordance with the 
provisions of G.S. 1-285 and 1-286. . 

(b) In forma pauperis appeals. An appellant in a civil action may be allowed 
to prosecute an appeal in forma pauperis without providing security for costs 
in accordance with the provisions of G.S. 1-288. 

(c) Filed with record on appeal. When security for costs is required, the 
appellant shall file with the record on appeal a certified copy of the appeal bond 
or a cash deposit made in lieu of bond. 

(d) Dismissal for failure to file or defect in security. For failure of the 
appellant to provide security as required by subdivision (a) or to file evidence 
thereof as required by subdivision (c), or for a substantial defect or irregularity 
in any security provided, the appeal may on motion of an appellee be dismissed 
by the appellate court where docketed, unless for good cause shown the court 
permits the security to be provided or the filing to be made out of time, or the 
defect or irregularity to be corrected. A motion to dismiss on these grounds 
shall be made and determined in accordance with Rule 37 of these rules. When 
the motion to dismiss is made on the grounds of a defect or irregularity, the 
appellant may as a matter of right correct the defect or irregularity by filing a 
proper bond or making proper deposit with the clerk of the appellate court 
within 10 days after service of the motion upon him or before the case is called | 
for argument, whichever first occurs. 

(e) No security for costs in criminal appeals. Pursuant to G.S. 15A-1449, no 
security for costs is required upon appeal of criminal cases to the appellate 
division. (Adopted June 13, 1975; Amended November 27, 1984 — 6(e) — 
effective February 1, 1985; July 26, 1990 — 6(c) — effective October 1, 1990.) 


CASE NOTES 


Secured Performance Bond Not Pre- statute or appellate rules. Armstrong  v. 
requisite to Appeal. — An appeal must be Armstrong, 85 N.C. App. 93, 354 S.E.2d 350 
dismissed when a party does not provide the (1987), rev’d on other grounds, 322 N.C. 396, 
appeal bond ordered by the trial judge. How- 368 S.E.2d 595 (1988). 
ever, posting a “secured performance bond” is Cited in Equitable Leasing Corp. v. Myers, 
not a condition precedent to appeal under 46 N.C. App. 162, 265 S.E.2d 240 (1980). 


Rule 7. Preparation of the transcript; Court reporter’s duties. 


(a) Ordering the transcript. 
(1) Civil cases. ‘Within 14 days be filing the notice of appeal the appellant 
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shall arrange for the transcription of the proceedings or of such parts of the 
proceedings not already on file, as the appellant deems necessary, in accor- 
dance with these rules, and shall provide the following information in writing: 
a designation of the parts of the proceedings to be transcribed; the name and 
address of the court reporter or other neutral person designated to prepare the 
transcript; and, where portions of the proceedings have been designated to be 
transcribed, a statement of the issues the appellant intends to raise on appeal. 
The appellant shall file the written documentation of this transcript arrange- 
ment with the clerk of the trial tribunal, and serve a copy of it upon all other 
parties of record, and upon the person designated to prepare the transcript. If 
the appellant intends to urge on appeal that a finding or conclusion of the trial 
court is unsupported by the evidence or is contrary to the evidence, the 
appellant shall file with the record on appeal a transcript of all evidence 
relevant to such finding or conclusion. If an appellee deems a transcript of 
other parts of the proceedings to be necessary, the appellee, within 14 days 
after the service of the written documentation of the appellant, shall arrange 
for the transcription of any additional parts of the proceedings or such parts of 
the proceedings not already on file, in accordance with these rules. The 
appellee shall file with the clerk of the trial tribunal, and serve on all other 
parties of record, written documentation of the additional parts of the 
proceedings to be transcribed; and the name and address of the court reporter 
or other neutral person designated to prepare the transcript. 7 

(2) Criminal cases. In criminal cases where there is no order establishing © 
the indigency of the defendant for the appeal, the defendant shall arrange for 
the transcription of the proceedings as in civil cases. 

Where there is an order establishing the indigency of the defendant, unless 
the trial judge’s appeal entries specify or the parties stipulate that parts of the 
proceedings need not be transcribed, the clerk of the trial tribunal shall order 
a transcript of the proceedings by serving the following documents upon either 
the court reporter(s) or neutral person designated to prepare the transcript: a 
copy of the appeal entries signed by the judge; a copy of the trial court’s order 
establishing indigency for the appeal; and a statement setting out the number 
of copies of the transcript required and the name, address and telephone 
number of appellant’s counsel. The clerk shall make an entry of record 
reflecting the date these documents were served upon the court reporter(s) or 
transcriptionist. 

(b) Production and delivery of transcript. 

(1) In civil cases: from the date the requesting party serves the written 
documentation of the transcript arrangement on the person designated to 
prepare the transcript, that person shall have 60 days to prepare and deliver 
the transcript. | 

In criminal cases where there is no order establishing the indigency of the 
defendant for the appeal: from the date the requesting party serves the written 
documentation of the transcript arrangement upon the person designated to 
prepare the transcript, that person shall have 60 days to produce and deliver 
the transcript in non-capital cases and 120 days to produce and deliver the 
transcript in capitally tried cases. | 

In criminal cases where there is an order establishing the indigency of the 
_ defendant for the appeal: from the date the clerk of the trial court serves the 
order upon the person designated to prepare the transcript, that person shall 
have 60 days to procure and deliver the transcript in non-capital cases and 120 
days to produce and deliver the transcript in capitally tried cases. 

The transcript format shall comply with Appendix G of these Rules. 

The trial tribunal, in its discretion, and for good cause shown by the 
appellant may extend the time to produce the transcript for an additional 30 
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days. Any subsequent motions for additional time required to produce the 
transcript may only be made to the appellate court to which appeal has been 
taken. Where the clerk’s order of transcript is accompanied by the trial court’s 
order establishing the indigency of the appellant and directing the transcript 
to be prepared at State expense, the time for production of the transcript 
commences seven days after the filing of the clerk’s order of transcript. 

(2) The court reporter, or person designated to prepare the transcript, shall 
deliver the completed transcript to the parties, as ordered, within the time 
provided by this rule, unless an extension of time has been granted under Rule 
7(b)(1) or Rule 27(c). The court reporter or transcriptionist shall certify to the 
clerk of the trial tribunal that the parties’ copies have been so delivered, and 
shall send a copy of such certification to the appellate court to which the appeal 
is taken. The appealing party shall retain custody of the original of the 
transcript and shall transmit the original transcript to the appellate court 
upon settlement of the record on appeal. 

(3) The neutral person designated to prepare the transcript shall not bea 
relative or employee or attorney or counsel of any of the parties, or a relative 
or employee of such attorney or counsel, or be financially interested in the 
action unless the parties agree otherwise by stipulation. (Adopted June 13, 
1975; Repealed July 1, 1978 (See note following Rule 17); Re-adopted Decem- 
ber 8, 1988 — effective for all judgments of the trial tribunal entered on or after 
July 1, 1989; Amended June 8, 1989 — effective for all judgments of the trial 
tribunal entered on or after July 1, 1989; July 26, 1990 — 7(a)(1), (a)(2), and 
Peas. effective October 1, 1990; November Zi. 1997 — effective February 10 
1998 


Editor’s note. — A former version of Rule 7 further review of decisions of the Court of 
was repealed by amendment effective July 1, | Appeals, the Supreme Court believes the leg- 
1978, adopted June 19, 1978. islature intended to eliminate the giving of 

The order repealing this rule provided: security for costs in criminal cases on appeal or 

“Repeal of Rule 7 and limiting Rule 17’s on petition to the Supreme Court from the 
application to civil cases are to conform the Court of Appeals. The Court has, therefore, 
Rules of Appellate Procedure to Chap. 711, amended Rule 17 to comply with what it 
1977 Session Laws, particularly that portion of believes to be the legislative intent in this 


Chap. 711 codified as G.S. 15A-1449 which area. 
provides, ‘In criminal cases no security for 
costs is required upon appeal to the appellate 
division.’ Section 33 of Chap. 711 repealed, 
among other statutes, G.S. 15-180 and 15-181 


upon which Rule 7 was based. Chap. 711 
becomes effective 1 July 1978. While GS. | Fane semae ips EMO PEES: FORE PAE 
15A-1449, strictly construed, does not apply to Be & Bee eG putea User Eytan 


“The appellate courts, pursuant to Rules 12, 
13, and 15, will continue to collect advance 
deposits fixed by the clerks to cover the costs of 
reproducing the record on appeal and briefs. 


cost bonds in appeals from or petitions for TES 
CASE NOTES 

Submission of Transcript to Court of written transcript accompanied the briefs and 
Appeals. — In the interests of judicial econ- record, except for selected excerpts of some of 
omy and a timely resolution of appeals and in the testimony included as appendices in the 
the absence of a rule from the Supreme Court parties’ briefs. Although there may be many 
requiring a written transcript in cases that are substantial benefits in videotaping trial pro- 
appealed to the Court of Appeals, appellants ceedings under the rules to govern the use of 
are encouraged to submit, from the outset, a video court reporting system during the test/ 
written transcript of the entire proceedings. evaluation period, done by order of the Su- 
Shillington v. K-Mart Corp., 102 N.C. App. preme Court in conference on February 3, 
187, 402 S.E.2d 155 (1991). 1988, the use of videotapes for appellate re- 

Submission of Videotapes. — Videotapes, view greatly frustrates effective review of the 
four in number, were submitted to the Court of trial proceedings, especially in cases where 
Appeals as part of the record on appeal. No questions of sufficiency of the evidence are 
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determinative. Shillington v. K-Mart Corp., 

102 N.C. App. 187, 402 S.E.2d 155 (1991). 
Delivery Within 60-Day Period. — Rule 

11(a) provides that the time in which the 


record of a case on appeal must be filed runs | 


from the date of the court reporter’s certifica- 
tion of delivery of the transcript and if the 
court reporter fails to certify that the tran- 
script has been delivered within the 60-day 
period permitted by section (b) of this Rule, the 
35-day period within which an appellant must 
serve the proposed record on appeal does not 
begin to run until the court reporter does 
certify delivery of the transcript; therefore, 
since the court reporter had not certified deliv- 
ery of her portion of the transcript prior to the 
hearing on plaintiff’s motion to dismiss the 
appeal, the defendant’s 35-day period to serve 
the record on appeal never began to run. 
Lockert v. Lockert, 116 N.C. App. 73, 446 
S.E.2d 606 (1994), cert. granted in part and 
denied in part, writ of supersedeas allowed, 
338 N.C. 311, 450 $.E.2d 487 (1994). 

Plaintiff’s letter to the court reporter within 
the 10-day deadline set forth in this Rule 
constituted “substantial compliance” with the 
requirement of a contract between the litigant 
and the court reporter. Anuforo v. Dennie, 119 
N.C. App. 359, 458 S.E.2d 523 (1995). 

Court reporter’s notation that plaintiff “or- 
dered” transcript, coupled with her certifica- 
tion the transcript was “mailed,” indicating, 
however erroneously, that the transcript was 
prepared and delivered within 60 days, consti- 
tuted excusable neglect justifying relief from 
the trial court’s order dismissing plaintiff’s 
appeal for the failure of counsel to seek an 
extension of time for production of the tran- 
script under subdivision 7(b)(1). Anuforo v. 
Dennie, 119 N.C. App. 359, 458 S.E.2d 523 
(1995). 

Substantial Compliance. — Defendant’s 
actions in conferring with the Clerk of Supe- 
rior Court and the Administrative Office of the 
Courts, purchasing copies of audio tapes, em- 
ploying a transcriptionist, and obtaining a 
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transcript of proceeding within sixty days of 
the defendant’s notice of appeal constituted 
“substantial compliance” with this Rule. 
Pollock v. Parnell, 126 N.C. App. 358, 484 
S.E.2d 864 (1997). 

Statement of Grounds. — The mere reci- 
tation of the rule number relied upon by the 
movant is not a statement of the grounds 
within the meaning of subdivision 7(b)(1) 
Smith v. Johnson, 125 N.C. App. 603, 481 
S.H.2d 415 (1997), cert. denied, 346 N.C. 283, 
487 S.E.2d 554 (1997). 

Basis of Motion Required. — A motion, to 
satisfy the requirements of subdivision (b)(1), 
must supply information revealing the basis of 
the motion. Smith v. Johnson, 125 N.C. App. ~ 
603, 481 S.H.2d 415 (1997), cert. denied, 346 
N.C. 283, 487 S.E.2d 554 (1997). 

Costs Assessed on Attorney. — Because 
this rule was violated, in that a timely written 
request for the transcript was not made, the 
cost of appeal was assessed on upon plaintiffs’ 
attorney personally, pursuant to Rule 35. 
Thompson v. Town of Warsaw, 120 N.C. App. 
471, 462 S.E.2d 691 (1995). 

Motion to Extend Time. — All motions 
made to extend time, except for motions to 
extend the time for service of the proposed 
record on appeal under N.C.R. App. P. 27(c)(1), 
and motions to extend the time to produce the 
transcript under subdivision (b)(1) of this rule, 
must be made to the court to which appeal has 
been taken. Onslow County v. Moore, 127 N.C. 


_ App. 546, 491 S.E.2d 670 (1997). 


Dismissal for Failure to Comply. — 
Where the trial court’s purported extension of 
time to file the records on appeal was ineffec- 
tive, and where the records on appeal were not 
filed within the times mandated by the Rules 
of Appellate Procedure, each parties’ appeals 
were dismissed for failure to comply with the 
rules. Onslow County v. Moore, 127 N.C. App. 
546, 491 S.E.2d 670 (1997). 

Applied in Ferguson v. Williams, 101 N.C. 
App. 265, 399 S.E.2d 389 (1991). 


(a) Stay in civil cases. When appeal is taken in a civil action from a 
judgment, order, or other determination of a trial court, stay of execution or 
enforcement thereof pending disposition of the appeal must ordinarily first be 
sought by the deposit of security with the clerk of the superior court in those 
cases for which provision is made by law for the entry of stays upon deposit of 
adequate security, or by application to the trial court for a stay order in all 
other cases. After a stay order or entry has been denied or vacated by a trial — 
court, an appellant may apply to the appropriate appellate court for a writ of 
supersedeas in accordance with Rule 23. In any appeal which is allowed by law 
to be taken from an agency to the appellate division, application for the writ of 
supersedeas may be made to the appellate court in the first instance. 
Application for the writ of supersedeas may similarly be made to the appellate 
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court in the first instance when extraordinary circumstances make it imprac- 
ticable to obtain a stay by deposit of security or by application to the trial court 
for a stay order. , 

(b) Stay in criminal cases. When a defendant has given notice of appeal, 
those portions of criminal sentences which impose fines or costs are automat- 
ically stayed pursuant to the provisions of G.S. 15A-1451. Stays of imprison- 
ment or of the execution of death sentences must be pursued under G.S. 
15A-536 or Appellate Rule 23, Writ of Supersedeas. (Amended February 1, 
1985; July 1, 1997.) 


CASE NOTES 


Cited in In re Burgess, 57 N.C. App. 268, 
291 S.E.2d 323 (1982). 


Rule 9. The record on appeal. 


(a) Function; Composition of record. In appeals from the trial division of the 
General Court of Justice, review is solely upon the record on appeal and the 
verbatim transcript of proceedings, if one is designated, constituted in accor- 
dance with this Rule 9. | 

(1) Composition of the record in civil actions and special proceedings. The 
record on appeal in civil actions and special proceedings shall contain: 

a. an index of the contents of the record, which shall appear as the first page 
thereof; | 

b. astatement identifying the judge from whose judgment or order appeal is 

_ taken, the session at which the judgment or order was rendered, or if rendered 
out of session, the time and place of rendition, and the party appealing; 

c. a copy of the summons with return, or of other papers showing jurisdic- 
tion of the trial court over person or property, or a statement showing same; 

d. copies of the pleadings, and of any pre-trial order on which the case or any 
part thereof was tried; 

e. so much of the evidence, set out in the form provided in Rule 9(c)(1), as is 
necessary for an understanding of all errors assigned, or a statement specify- 
ing that the verbatim transcript of proceedings is being filed with the record 
pursuant to Rule 9(c)(2), or designating portions of the transcript to be so filed; 

f. where error is assigned to the giving or omission of instructions to the 
jury, a transcript of the entire charge given; 

g. copies of the issues submitted and the verdict, or of the trial court's 
findings of fact and conclusions of law; 

h. tp copy of the judgment, order, or other determination from which appeal 

is taken; , 

i. a copy of the notice of appeal, of all orders establishing time limits relative 
to the perfecting of the appeal, of any order finding a party to the appeal to be 
a civil pauper, and of any agreement, notice of approval, or order settling the 
record on appeal and settling the verbatim transcript of proceedings if one is 
filed pursuant to Rule 9(c)(2) and (3); 

j. copies of all other papers filed and statements of all other proceedings had 
in the trial court which are necessary: to an understanding of all errors 
assigned unless they appear in the verbatim transcript of proceedings which is 
being filed with the record pursuant to Rule 9(c)(2); 

k. assignments of error set out in the manner provided in Rule 10; and 

l. a statement, where appropriate, that the record of proceedings was made 
with an electronic recording device. 

(2) Composition of the record in appeals from superior court review of 
administrative boards and agencies. The record on appeal in cases of appeal 
from judgments of the superior court rendered upon review of the proceedings 
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of administrative boards or agencies, other than those specified in Rule 18(a), 
shall contain: oy 

a. an index of the contents of the record, which shall appear as the first page 
thereof; 

b. astatement identifying the judge from whose judgment or order appeal is 
taken, the session at which the judgment or order was rendered, or if rendered 
out of session, the time and place of rendition, and the party appealing; 

c. a copy of the summons, notice of hearing or other papers showing 
jurisdiction of the board or agency over the persons or property sought to be 
bound in the proceeding, or a statement showing same; 

d. copies of all petitions and other pleadings filed in the superior court; 

e. copies of all items properly before the superior court as are necessary for 
an understanding of all errors assigned; 

f. a copy of any findings of fact and conclusions of law and of the judgment, 
order, or other determination of the superior court from which appeal is taken; 

g. a copy of the notice of appeal from the superior court, of all orders 
establishing time limits relative to the perfecting of the appeal, of any order 
finding a party to the appeal to be a civil pauper, and of any agreement, notice 
of approval, or order settling the record on appeal and settling the verbatim 
transcript of proceedings, if one is filed pursuant to Rule 9(c)(2) and (3); and 

h. assignments of error to the actions of the superior court, set out in the 
manner provided in Rule 10. 

(3) Composition of the record in criminal actions. The record on appeal in 
criminal actions shall contain: 

a. an index of the contents of the record, which shall appear as the first pag 
thereof; BS 

b. astatement identifying the judge from whose judgment or order appeal is 
taken, the session at which the judgment or order was rendered, or if rendered 
out of session, the time and place of rendition, and the party appealing; 

c. copies of all warrants, informations, presentments, and indictments upon 
which the case has been tried in any court; 

i copies of docket entries or a statement showing all arraignments and 
pleas; 

e. so much of the evidence, set out in the form provided in Rule 9(c)(1), as is 
necessary for an understanding of all errors assigned, or a statement that the 
entire verbatim transcript of the proceedings is being filed with the record 
pursuant to Rule 9(c)(2), or designating portions of the transcript to be so filed; 

f. where error is assigned to the giving or omission of instructions to the 
jury, a transcript of the entire charge given; 

g. copies of the verdict and of the judgment, order, or other determination 
from which appeal is taken; and in capitally tried cases, a copy of the jury 
verdict sheet for sentencing, showing the aggravating and mitigating circum- 
stances submitted and found or not found; 

h. a copy of the notice of appeal or an appropriate entry or statement 
showing appeal taken orally; of all orders establishing time limits relative to 
the perfecting of the appeal; of any order finding defendant indigent for the 
purposes of the appeal and assigning counsel; and of any agreement, notice of 
approval, or order settling the record on appeal and settling the verbatim 
transcript of proceedings, if one is to be filed pursuant to Rule 9(c)(2); 

i. copies of all other papers filed and statements of all other proceedings had 
in the trial courts which are necessary for an understanding of all errors 
assigned, unless they appear in the verbatim transcript of proceedings which 
is being filed with the record pursuant to Rule 9(c)(2); 

J. assignments of error set out in the manner provided in Rule 10; and 

k. a statement, where appropriate; that the record of proceedings was made 
with an electronic recording device. 
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(b) Form of record; Amendments. The record on appeal shall be in the format 
prescribed by Rule 26(g) and the appendixes to these rules. 

(1) Order of arrangement. The items constituting the record on appeal 
should be arranged, so far as practicable, in the order in which they occurred 
or were filed in the trial tribunal. 

(2) Inclusion of unnecessary matter; Penalty. It shall be the duty of counsel 
for all parties to an appeal to avoid including in the record on appeal matter 
not necessary for an understanding of the errors assigned. The cost of 
including such matter may be charged as costs to the party or counsel who 
caused or permitted its inclusion. 

(3) Filing dates and signatures on papers. Every pleading, motion, affidavit, 
or other paper included in the record on appeal shall show the date on which 
it was filed and, if verified, the date of verification and the person who verified. 
Every judgment, order, or other determination shall show the date on which it 
was entered. The typed or printed name of the person signing a paper shall be 
entered immediately below the signature. 

(4) Pagination; Counsel identified. The pages of the record on appeal shall 
be numbered consecutively, be referred to as “record pages” and be cited as “(R 
p—__).” Pages of the verbatim transcript of proceedings filed under Rule 9(c)(2) 
shall be referred to as “transcript pages” and cited as 2 
the record on appeal shall appear the names, office addresses, and telephone 
numbers of counsel of record for all parties to the appeal. 

(5) Additions and amendments to record on appeal. On motion of any party 
or on its own initiative, the appellate court may order additional portions of a 
trial court record or transcript sent up and added to the record on appeal. On 
motion of any party the appellate court may order any portion of the record on 
appeal or transcript amended to correct error shown as to form or content. 
Prior to the filing of the record on appeal in the appellate court, such motions 
may be made by any party to the trial tribunal. 

(c) Presentation of testimonial evidence and other proceedings. Testimonial 
evidence, voir dire, and other trial proceedings necessary to be presented for 
review by the appellate court may be included either in the record on appeal in 
the form specified in Rule 9(c)(1) or by designating the verbatim transcript of 
proceedings of the trial tribunal as provided in Rule 9(c)(2) and (c)(3). Where 
error is assigned to the giving or omission of instructions to the jury, a 
transcript of the entire charge given shall be included in the record on appeal. 

(1) When testimonial evidence narrated — How set out in record. Where 
error is assigned with respect to the admission or exclusion of evidence, the 
question and answer form shall be utilized in setting out the pertinent 
questions and answers. Other testimonial evidence required to be included in 
the record on appeal by Rule 9(a) shall be set out in narrative form except 
where such form might not fairly reflect the true sense of the evidence received, 
in which case it may be set out in question and answer form. Counsel are 
expected to seek that form or combination of forms best calculated under the 
circumstances to present the true sense of the required testimonial evidence 
concisely and at a minimum of expense to the litigants. To this end, counsel 
may object to particular narration that it does not accurately reflect the true 
sense of testimony received; or to particular question and answer portions that 
the testimony might with no substantial loss in accuracy be summarized in 
narrative form at substantially less expense. When a judge or referee is 
required to settle the record on appeal under Rule 11(c) and there is dispute as 
to the form, he shall settle the form in the course of his general settlement of 
the record on appeal. 

(2) Designation that verbatim transcript of proceedings in trial tribunal will 
be used. Appellant may designate in the record that the testimonial evidence 
will be presented in the verbatim transcript of the evidence in the trial tribunal 
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in lieu of narrating the evidence as permitted by Rule 9(c)(1). Appellant may 
also designate that the verbatim transcript will be used to present voir dire or. 
other trial proceedings where those proceedings are the basis for one or more 
assignments of error and where a verbatim transcript of those proceedings has 
been made. Any such designation shall refer to the page numbers of the 
transcript being designated. Appellant need not designate all of the verbatim 
transcript which has been made, provided that when the verbatim transcript 
is designated to show the testimonial evidence, so much of the testimonial 
evidence must be designated as is necessary for an understanding of all errors 
. assigned. When appellant has narrated the evidence and trial proceedings 
under Rule 9(c)(1), the appellee may designate the verbatim transcript as a 
proposed alternative record on appeal. 

(3) Verbatim transcript of proceedings — Settlement, filing, copies, briefs. 
Whenever a verbatim transcript is designated to be used pursuant to Rule 
9(c)(2): | 

a. it shall be settled, together with the record on appeal, according to the 
procedures established by Rule 11; te : 

b. appellant shall cause the settled, verbatim transcript to be filed, contem- 
poraneously with the record on appeal, with the clerk of the appellate court in 
which the appeal is docketed; iA 

c. in criminal appeals, the district attorney, upon settlement of the record, 
shall forward one copy of the settled transcript to the Attorney General of 
North Carolina; and 

d. the briefs of the parties must comport with the requirements of Rule 28 
regarding complete statement of the facts of the case and regarding appendixes 
to the briefs. | | | 

(4) Presentation of discovery materials. Discovery materials offered into 
evidence at trial shall be brought forward, if relevant, as other evidence. In all 
instances where discovery materials are considered by the trial tribunal, other 
than as evidence offered at trial, the following procedures for presenting those 
materials to the appellate court shall be used: Depositions shall be treated as 
testimonial evidence and shall be presented by narration or by transcript of the 
deposition in the manner prescribed by this Rule 9c). Other discovery 
materials, including interrogatories and answers, requests for admission, 
responses to requests, motions to produce, and the like, pertinent to questions 
raised on appeal, may be set out in the record on appeal or may be sent up as 
documentary exhibits in accordance with Rule 9(d)(2). 

(5) Electronic Recordings. When a narrative or transcript has been prepared 
from an electronic recording, the parties shall not file a copy of the electronic 
recording with the appellate division except at the direction or with the 
approval of the appellate court. 7 

(d) Models, diagrams, and exhibits of material. 

(1) Exhibits. Maps, plats, diagrams and other documentary exhibits filed as 
portions of or attachments to items required to be included in the record on 
appeal shall be included as part of such items in the record on appeal. Where 
such exhibits are not necessary to an understanding of the errors assigned, 
they may by agreement of counsel or by order of the trial court upon motion be 
excluded from the record on appeal. : 

(2) Transmitting exhibits. Three legible copies of each documentary exhibit 
offered in evidence and required for understanding of errors assigned shall be 
filed in the appellate court; the original documentary exhibit need not be filed 
with the appellate court. When an original exhibit has been settled as a 
necessary part of the record on appeal, any party may within 10 days after 
settlement of the record on appeal in writing request the clerk of superior court 
to transmit the exhibit directly to the clerk of the appellate court. The clerk 
shall thereupon promptly identify and transmit the exhibit as directed by the 
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party. Upon receipt of the exhibit, the clerk of the appellate court shall make 
prompt written acknowledgment thereof to the transmitting clerk and the 
exhibit shall be included as part of the records in the appellate court. Portions 
of the record on appeal in either appellate court which are not suitable for 
reproduction may be designated by the Clerk of the Supreme Court to be 
exhibits. Counsel may then be required to submit three additional copies of 
those designated materials. 

(3) Removal of exhibits from appellate court. All models; diagrams, and 
exhibits of material placed in the custody of the Clerk of the appellate court 
must be taken away by the parties within 90 days after the mandate of the 
Court has issued or the case has otherwise been closed by withdrawal, 
dismissal, or other order of the Court, unless notified otherwise by the Clerk. 
When this is not done, the Clerk shall notify counsel to remove the articles 
forthwith; and if they are not removed within a reasonable time after such 
notice, the Clerk shall destroy them, or make such other disposition of them as 
to him may seem best. (Adopted June 138, 1975; Amended June 10, 1981 — 
9(c)(1) — applicable to all appeals docketed on or after October 1, 1981; 
January 12, 1982 — 9(c)(1) — applicable to all appeals docketed after March 
15, 1982; November 27, 1984 — applicable to all appeals in which the notice of 
appeal is filed on or after February 1, 1985; December 8, 1988 — 9(a), (c) — 
effective for all judgments of the trial tribunal entered on or after July 1, 1989; 
June 8, 1989 — 9(a) — effective for all judgments of the trial tribunal entered 
on or after July 1, 1989; July 26, 1990 — 9(a)(3)h and 9(d)(2) — October 1, 
1990; igen March 6, 1997; November 21, 1997 — effective February 1 
1998. 


Cross References. — As to power of trial see § 1-285 et seq. As to costs on Sia 
judge to settle record on appeal, see § 1-283 generally, see § 6-33 et seq. 
and notes thereto. As to appeal bond generally, 


CASE NOTES 
I. In General. 
II. Decisions Under Prior Law. 
A. In General. 
B. Assignment of Error. 
C. Composition of Record. 
D. Criminal Actions. 
EK. Evidence. 
I. IN GENERAL. 251, cert. denied, 315 N.C. 188, 337 S.E.2d 862 
(1985). 
The Rules of Appellate Procedure are The defendant appellant has the duty 
mandatory and failure to follow the rules sub- to see that the record on appeal is prop- 


jects an appeal to dismissal. Wiseman v. erly made up. State v. McCain, 39 N.C. App. 
Wiseman, 68 N.C. App. 252, 314 S.E.2d 566 =. 913, 949 S.E.2d 812 (1978); Tucker v. General 
(1984). Tel. Co., 50 N.C. App. 112, 272 S.E.2d 911 
Where defendant’s violations of N.C.R.A.P., (1980); West v. G.D. Reddick, Inc., 48 N.C. App. 
Rules 9(b)(1) and (c)(1) and 28(b)(5) precluded 135, 268 S.E.2d 235 (1980), rev’d on other 
the possibility of effective appellate review of grounds, 302 N.C. 201, 274 S.E.2d 221 (1981); 
the questions presented, its appeal would be _— State v. Milby, 302 N.C. 137, 273 S.E.2d 716 
dismissed. Fortis Corp. v. Northeast Forest (1981). 
Prods., 68 N.C. App. 752, 315 S.E.2d 537 _—siIt_ is the appellant’s duty and responsibility 
(1984). to see that the record is in proper form and 
An appellate court cannot assume or complete. State v. Alston, 307 N.C. 321, 298 
speculate that there was prejudicial er- S.E.2d 631 (1983). 
ror, when none appears on the record before it. This rule contemplates that all charging 
State v. Moore, 75 N.C. App. 5438, 331 S.H.2d documents must be copied and presented ver- 
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batim in the record on appeal. Mere references 
to such documents in the trial transcript could 
not suffice for verbatim copies of the docu- 
ments themselves, nor could such references 
substitute for such copies when the copies 
were missing from the record. State v. 
Petersilie, 334 N.C. 169, 4382 S.E.2d 832 
(1993). 

Failure to Settle Record. — Appeal would 
be dismissed where appellants failed to settle 
the record on appeal prior to filing with the 
Court of Appeals. Higgins v. Town of China 
Grove, 102 N.C. App. 570, 402 S.E.2d 885 
(1991). 

Where the defendant failed to cooper- 
ate with the trial court to provide the 
appellate court with a reconstructed 
record of the state’s closing argument, which 
the trial court had failed to record, the appel- 
late court was precluded from reviewing the 
defendant’s argument that the state made 
improper remarks and referred to matters 
outside the trial record. State v. Moore, 75 N.C. 
App. 5438, 331 S.E.2d 251, cert. denied, 315 
N.C. 188, 337 S.E.2d 862 (1985). 

Where appellant failed to include por- 
tions of the record dealing with whether a 
suit against an employee of the Board of Edu- 
cation should have been allowed to proceed 
despite the Board’s governmental and official 
immunity defenses, the appellate court would 
not engage in speculation as to the employee’s 
status, and affirmed the trial court’s directed 
verdict for employee. Pharr v. Worley, 125 N.C. 
App. 136, 479 S.E.2d 32 (1996). 

Defendant’s objection to trial court’s 
finding of factors in aggravation was dis- 
missed for failure to include Form AOC- 
CR-303, Felony Judgment Findings of Factors 
in Aggravation and Mitigation of Punishment, 
in the record on appeal. State v. Weary, 124 
N.C. App. 754, 479 S.E.2d 28 (1996). 

Matters discussed in the brief outside 
the record ordinarily will not be considered 
since the record certified to the court imports 
verity and the court is bound by it. State v. 
Hedrick, 289 N.C. 232, 221 S.E.2d 350 (1976). 

Appellant’s brief is not a part of the record 
on appeal. West v. G.D. Reddick, Inc., 48 N.C. 
App. 185, 268 S.E.2d 235 (1980), rev’d on other 
grounds, 302 N.C. 201, 274 S.E.2d 221 (1981). 

Objection When Ruling Made. — Errors 
based on rulings made during the trial must 


ordinarily be called to the attention of the 


court by an objection taken when the ruling is 
made. State v.. Hedrick, 289 N.C. 232, 221 
S.E.2d 350 (1976). 

Jurisdiction of the Supreme Court on appeal 
is limited to questions of law or legal inference, 
which, ordinarily, must be presented by objec- 
tions duly entered and exceptions duly taken 
to the rulings of the lower court. State v. 
Hedrick, 289 N.C. 232, 221 S.E.2d 350 (1976). 
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Waiver of Objections. — Where plaintiffs 
failed to object at trial to the failure of defen- 
dant to state specific grounds for its motion for 
a directed verdict, plaintiffs could not raise 
such objection on appeal. Waters v. North 
Carolina Phosphate Corp., 50 N.C. App. 252, 
273 S.E.2d 517, cert. denied, 302 N. C. 402, 279 
S.E.2d 357 (1981). 

A judgment is a necessary part of the 
record on appeal of a criminal action. State 
v. Gilliam, 33 N.C. App. 490, 235 S.E.2d 421 
(1977). 

The Appellate Court will dismiss an appeal 
if the judgment or order does not appear in the 
record on appeal. Abels v. Renfro Corp., 126 
N.C. App. 800, 486 S.E.2d 735 (1997). 

Where the charge to the jury is not 
included in the record on appeal, it is 
presumed that the jury was properly in- 
structed as to the law arising upon the evi- 
dence as required by § 1-180 (now repealed). 
State v. Hedrick, 289 N.C. 232, 221 S.H.2d 350 
(1976). 

A reviewing court will not consider al- 
leged errors in selected portions of a 
charge when the entire charge is not before 
it. State v. Harrell, 50 N.C. App. 531, 274 


-§.E.2d 353 (1981); State v. Taylor, 61 N.C. App. 


589, 300 S.E.2d 890 (1983). 

Where the appellant’s narrative sum- 
mary of the evidence was insufficient to 
permit the appellate court to determine 
whether competent evidence supported certain 


findings of fact, the court would presume that 
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it did. In re Botsford, 75 N.C. App. 72, 330 
S.E.2d 23 (1985). — 

Where the record on appeal contains 
two conflicting narratives of the evi- 
dence, the appeal should be dismissed for 
failure to bring forward a “settled” record as 
required under this rule and N.C.R.A.P., Rule 
11; however, where defendant did not assert 
that the trial court’s findings quoted were 
unsupported by sufficient evidence at the cus- 
tody hearing below, but instead asserted the 
trial court’s conclusions were erroneous or 
were not supported by the findings actually 
made, under these limited circumstances, a 
narrative of evidence or a verbatim transcript 
was not necessary to understand defendant’s 
assignment of error; therefore, the appellate 
court addressed the merits of his assignments 
of error. Napowsa v. Langston, 95 N.C. App. 14, 


3818.E.2d 882, cert. denied, 325 N. C. 709, 388 


5S.E.2d 460 (1989). 

Subsection (ce) nrewdas an alternative 
to narrating evidence into the record; 
that is, the filing of a complete stenographic 
transcript with the clerk of the court in which 
the appeal is docketed. Whichever method is 
chosen (N.C.R.A.P., Rule 9 or Rule 28), the 
result must be the same: to-wit, to provide the 
reviewing court with all the information nec- 
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essary to understand each question presented. 
State v. Edmonds, 308 N.C. 362, 302 S.E.2d 
223 (1983). 

Narration of the evidence as specified 
in subsection (c) is mandatory. — Britt v. 
Allen, 291 N.C. 630, 231 S.E.2d 607 (1977), 
decided prior to the 1981 amendment which 
added the third paragraph of subsection (c)(1). 

N.C.R.A.P., Rule 28(b)(4) serves the 
same function as subdivision 9(c)(1) of 
this rule serves with respect to records filed 
wherein the evidence is narrated; it assures 
that the court will have before it the evidence 
necessary to answer the questions presented, 
and that such evidence is in a condensed and 
readily available form. State v. Briley, 59 N.C. 
App. 335, 296 S.E.2d 501 (1982). 

N.C.R.A.P., Rule 28(b)(4) Must Be Fol- 
lowed When Stenographic Transcript 
Used. — It is imperative that defendants 
using the stenographic transcript alternative 
allowed by subdivision (c)(1) of this rule care- 
fully follow the requirements of N.C.R.ALP., 
Rule 28(b)(4) in order that appellate courts not 
be left the time-consuming and burdensome 
task of searching through the transcript for 
the pertinent pages. The omission of the per- 
tinent transcript pages requires that the tran- 
script be circulated among all the judges on 
the panel, requiring each of them to go 
through this time-consuming and burdensome 
task and is grounds for dismissal of the appeal. 
State v. Wilson, 58 N.C. App. 818, 294 S.E.2d 
780 (1982), cert. denied, — N.C. —, 342 S.E.2d 
907 (1986). 
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When Appendix Required. — An appen- ~ 


dix is not contemplated for each question that 
requires a verbatim reproduction of a part of 
_ the transcript in order to understand that 
question. Instead, subdivision (b)(4) of 
N.C.R.A.P., Rule 28 is designed to ensure that 
verbatim reproductions appear either in the 
brief itself or in an appendix to the brief. The 
appendix method should be employed when 
the question presented requires long verbatim 
reproductions of the transcript. Placing such 
reproductions in an appendix serves the dual 
purpose of providing the reviewing court with 
all the information necessary in order to make 
an informed determination while preserving 
the clarity and directness of the argument. 
State v. Edmonds, 308 N.C. 362, 302 S.E.2d 
223 (1983). 

N.C.R.A.P., Rule 28 only requires the inclu- 
sion of the portions of the transcript necessary 
to understand, not decide, the question. Any 
other interpretation would require many ap- 
pellants, especiaily those who question the 
sufficiency of the evidence, to include a verba- 
tim copy of the entire transcript in the appen- 
dix to the brief. This interpretation should not 
encourage appellants to use less than due 
diligence in following the rules. Indeed, it is 
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usually the safer and wiser course to do more 
than meet the minimum requirements. State 
v. Nickerson, 308 N.C. 376, 302 S.E.2d 221 
(1983). 

Although a complete stenographic tran- 
script contains all the evidence in a case, it is 
too time consuming and too burdensome a task 
to expect each member of the reviewing court 
to search through pages of the transcript in 
order to find those passages necessary to the 
understanding of each question presented. 
Therefore, it is imperative that whenever a 
stenographic transcript is used in lieu of nar- 
rating the evidence into the record, all rele- 
vant portions of the transcript must be repro- 
duced in either the brief or its appendix. State 
v. Edmonds, 308 N.C. 362, 302 S.E.2d 223 
(1983). 

Items Arranged Chronologically. 
Each item in the record on appeal should be 
arranged chronologically, in the same order in 
which it occurred at trial. State v. Easter, 51 
N.C. App. 190, 275 S.E.2d 861, cert. denied 
and appeal dismissed, 303 N.C. 183, 280 
S.E.2d 455 (1981). 

Subdivision (a)(3)(ix) was _ broadly 
worded so as to include any proceeding in 
any court which would be material to the 
consideration of the case on appeal. If there is 
a question as to the relevancy of the proceed- 
ings from other courts, the parties may settle 
the dispute according to the procedures pro- 
vided in N.C.R.A.P., Rule 11. The trial judge 
properly ordered the inclusion of the voir dire 
of a previous trial into the record. State v. 
Cumber, 32 N.C. App. 329, 232 S.E.2d 291, 
cert. denied, 292 N.C. 642, 235 S.E.2d 63 
(1977). 

Counsel’s failure to timely file the 
record on appeal in a criminal prosecution 


amounted to inadequate assistance of counsel, 
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and the loss of one’s only direct appeal because 
of counsel’s neglect constitutes a serious dep- 
rivation. Galloway v. Stephenson, 510 F. Supp. 
840 (M.D.N.C. 1981). 

Counsel Taxed with Costs for Filing 
Redundant Records. — Because counsel 
representing one codefendant and counsel rep- 
resenting the other defendants filed two 
records instead of one and because they in- 
cluded unnecessary material in each of the 
records filed, each counsel will be personally 
taxed with a portion of the costs. State v. 
Bryson, 30 N.C. App. 71, 226 S.E.2d 392, cert. 
denied, 290 N.C. 664, 228 S.E.2d 455 (1976). 

By appealing the three cases consolidated 
below separately, counsel has prepared and 
caused to be printed two redundant records on 
appeal; these records on appeal constitute 
matter not necessary for an understanding of 
the errors assigned. There has been no show- 
ing of compelling circumstances to justify the 
filing of three records on appeal instead of one. 
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Consequently, counsel will be personally taxed 
with costs. State v. McKenzie, 30 N.C. App. 64, 
226 S.E.2d 385, cert. denied, 291 N.C. 177, 229 
S.E.2d 691 (1976). 

Because of the filing of an unnecessary 
record on appeal and because unnecessary 
matter was included in the records filed, coun- 
sel for defendants will be personally taxed 
with a portion of the costs. State v. Ashe, 30 
N.C. App. 74, 226 S.E.2d 398, cert. denied, 290 
N.C. 664, 228 S.E.2d 455 (1976). 

Record in Improper Form. — Where ap- 
pellants’ record was not in proper form for 
appeal, appellants’ counsel was personally 
taxed with the costs of printing the memo- 
randa of law filed in the trial court and unnec- 
essarily included in the record on appeal. 
Smallwood v. Eason, 123 N.C. App. 661, 474 
S.E.2d 411 (1996). | 

It is improper procedure for counsel to 
file three separate records on appeal from a 
trial at which the three cases were consoli- 
dated. Aside from the question of the unneces- 
sary expenses, the filing of three separate 
records on appeal creates the undue burden on 
the appellate courts of having to read three 
when one would have sufficed. State v. 
McKenzie, 30 N.C. App. 64, 226 S.E.2d 385, 
cert. denied, 291 N.C. 177, 229 S.E.2d 691 
(1976). 

Minutes Are Not Substitute for Copy of 
Judgment. — The “minutes” of the trial court 
in a criminal action included in the record on 
appeal are not a substitute for a copy of the 
judgment. State v. Gilliam, 33 N.C. App. 490, 
235 S.E.2d 421 (1977). 

When the court has ordered consolida- 
tion of cases or charges for trial, counsel 
cannot, of his own enterprise, sever the 
cases or charges and appeal each separately 
in the absence of a showing of compelling 
circumstances. State v. McKenzie, 30. N.C. 
App. 64, 226 S.E.2d 385, cert. denied, 291 N.C. 
177, 229 S.E.2d 691 (1976). 

Omission of Jury Instructions. -— Errors 
assigned to jury instructions not considered on 
appeal where defendant failed to include a 
transcript of the entire jury charge in the 
record. State v. Deese, 127 N.C. App. 536, 491 
S.E.2d 682 (1997). 

Omission of Exhibits. — Where Board of 
_ Education failed to include certain exhibits 
presented to the trial court in the record on 
appeal, the court could not consider those 
portions of the exhibits not included in the 
record. Ronald G. Hinson Elec., Inc. v. Union 
County Bd. of Educ., 125 N.C. App. 373, 481 
S.E.2d 326 (1997). 

Omission of Necessary Part of Record. 
— When a necessary part of the record on 
appeal of a criminal action has been omitted, 
the appeal will be dismissed. State v. Gilliam, 
33 N.C. App. 490, 235 S.E.2d 421 (1977). 
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Where record was, at best, a haphazard 
arrangement of pleadings, orders and parts 
of prior records on appeal, spanning an almost 
ten-year period of litigation, the appeal would 
be dismissed for violation of subdivision (b)(1) 
of this rule. Lowder v. All Star Mills, Inc., 91 
N.C. App. 621, 372 S.E.2d 739 (1988), cert. 
denied, 324 N.C. 113, 377 S.E.2d 234 (1989). 

Weapon Added to Record on Appeal. — 
Where the court admitted the weapon (a box 
cutter) itself into evidence, while a verbal 
description supplemental to introduction of 
the weapon would have been preferable, its 
omission was not fatal; pursuant to subsection 
(b)(5) of this rule, the appellate court would 
order the box cutter sent up and added to the 
record on appeal. State v. Wiggins, 78 N.C. 
App. 405, 337 S.E.2d 198 (1985). 

Record Silent as to Jurisdiction - of 
Lower Court. — When the record is silent 
and the appellate court is unable to determine 
whether the court below had jurisdiction, the 
appeal should be dismissed. State v. Felmet, 
302 N.C. 173, 273 S.E.2d 708 (1981). — 

When the record shows a lack of juris- 
diction in the lower court, the appropriate 
action on the part of the appellate court is to 
arrest judgment or vacate any order entered 
without authority. State v. Felmet, 302 N.C. 
173, 273 S.E.2d 708 (1981). 

Court’s violation of § 7A-198 did not 
relieve appellant of her burden of comply- 
ing with paragraph ‘(a)(1)(v) of this rule and 
showing prejudicial error. Miller v. Miller, 92 
N.C. App. 351, 374 S.E.2d 467 (1988). 

Motion to Amend Record. — After the 
case has been docketed in the appellate court, 
the proper method to request amendment of 
the record, when the inclusion of a document 
has not been addressed by a trial court order 
settling the record on appeal, is to make a 
motion in the appellate court to amend the 
record under subdivision (b)(5). Horton v. New 
S. Ins. Co., 122 N.C. App. 265, 468 S.E.2d 856 
(1996), cert. denied, — N.C. —, 472 S.E.2d 8 
(1996). 

Improper Documents in Appendix. — It 
is improper for a party to attach a document 
not in the record and not permitted under Rule 
28 of the Rules of Appellate Procedure in an 


_appendix to its brief. Horton v. New S. Ins. Co., 
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122 N.C. App. 265, 468 S.E.2d 856 (1996), cert. 
denied, — N.C. —, 472 S.E.2d 8 (1996). 
Applied in Johnson v. Hooks, 27 N.C. App. 
584, 219 S.E.2d 664 (1975); State v. McMorris, 
290 N.C. 286, 225 S.E.2d 553 (1976); State v. 
Tolley, 290 N.C. 349, 226 S.E.2d 353 (1976); 
State v. Monk, 291 N.C. 37, 229 S.E.2d 163 
(1976); State v. Montgomery, 291 N.C. 91, 229 
S.E.2d 572 (1976); State v. Chavis, 30 N.C. 
App. 75, 226 S.E.2d 389 (1976); State v. Pevia, 
30 N.C. App. 79, 226 S.E.2d 394 (1976); Wil- 
liams v. Williams, 31 N.C. App. 747, 230 S.E.2d 
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428 (1976); State v. Ellis, 32 N.C. App. 226, 231 
_ §.E.2d 285 (1977); State v. Kessack, 32 N.C. 
App. 536, 232 S.E.2d 859 (1977); State v. 
Musumeci, 33 N.C. App. 88, 234 S.E.2d 31 
(1977); State v. Dixon, 33 N.C. App. 78, 234 
S.E.2d 37 (1977); State v. Minshew, 33 N.C. 
App. 593, 235 S.E.2d 866 (1977); State v. 
Spruill, 33 N.C. App. 731, 236 S.E.2d 717 
(1977); State v. Hugenberg, 34 N.C. App. 91, 
237 S.E.2d 327 (1977); State v. Truzy, 44 N.C. 
App. 53, 260 S.E.2d 113 (1979); State v. Tatum, 
44N.C. App. 77, 259 S.E.2d 774 (1979); State v. 
Clark, 300 N.C. 116, 265 S.E.2d 204 (1980); 
State v. Trueblood, 46 N.C. App. 545, 265 
S.E.2d 664 (1980); Clarke v. Clarke, 47 N.C. 
App. 249, 267 S.E.2d 361 (1980); State v. 
Washington, 51 N.C. App. 458, 276 S.E.2d 470 
(1981); Burns v. McElroy, 57 N.C. App. 299, 
291 S.E.2d 278 (1982); State v. Long, 58 N.C. 
App. 467, 294 S.E.2d 4 (1982); State v. 
Pearson, 59 N.C. App. 87, 295 S.E.2d 499 
(1982); State v. Nickerson, 59 N.C. App. 236, 
296 S.E.2d 298 (1982); Duke Power Co. v. 
Flinchem, 59 N.C. App. 349, 296 S.E.2d 804 
(1982); Williams v. East Coast Sales, Inc., 59 
N.C. App. 700, 298 S.E.2d 80 (1982); West v. 
Slick, 60 N.C. App. 345, 299 S.E.2d 657 (1983); 
State v. Willis, 61 N.C. App. 244, 300 S.E.2d 
829 (1983); State v. Monk, 63 N.C. App. 512, 
305 S.E.2d 755 (1983); Lumbee River Elec. 
Membership Corp. v. City of Fayetteville, 309 
N.C. 726, 309 S.E.2d 209 (1983); Hayworth v. 
Brooks Lumber Co., 65 N.C. App. 555, 309 
S.E.2d 572 (1983); State v. Milam, 65 N.C. 
App. 788, 310 S.E.2d 141 (1984); State v. King, 
311 N.C. 603, 320 S.E.2d 1 (1984); Fortis Corp. 
v. Northeast Forest Prods., 68 N.C. App. 752, 
815 S.E.2d 537 (1984); Sessoms v. Sessoms, 76 
N.C. App. 338, 332 S.E.2d 511 (1985); In re 
Bass, 77 N.C. App. 110, 334 S.E.2d 779 (1985); 
Murrow v. Daniels, 85 N.C. App. 401, 355 
S.E.2d 204 (1987); Mosley & Mosley Bldrs., 
Inc. v. Landin Ltd., 87 N.C. App. 488, 361 
S.E.2d 608 (1987); Paschall v. North Carolina 
Dep't of Cor., 88 N.C. App. 520, 364 S.E.2d 144 
(1988); C.D. Spangler Constr. Co. v. Industrial 
‘Crankshaft & Eng’g Co., 326 N.C. 133, 388 
S.E.2d 557 (1990); Forrest v. Pitt County Bd. of 
Educ., 100 N.C. App. 119, 394 S.E.2d 659 
(1990); Matheson v. City of Asheville, 102 N.C. 
App. 156, 402 S.E.2d 140 (1991); Edelstein v. 
Pinnacle Inn & Country Club Condominium 
Owners’ Ass’n, 103 N.C. App. 86, 403 S.E.2d 
927 (1991); Crews v. North Carolina DOT, 103 
N.C. App. 372, 405 S.E.2d 595 (1991); Smith v. 
Smith, 103 N.C. App. 488, 405 S.E.2d 912 
(1991); Rowan County Bd. of Educ. v. United 
States Gypsum Co., 103 N.C. App. 288, 407 
S.E.2d 860 (1991); State v. Taylor, 332 N.C. 
372, 420 S.E.2d 414 (1992); State v. Talley, 110 
N.C. App. 180, 429 S.E.2d 604 (1993); Baker v. 
Baker, 115 N.C. App. 337, 444 S.E.2d 478 
. (1994); Jackson v. Carolina Hardwood Co., 120 
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N.C. App. 870, 463 S.E.2d 571 (1995); Graham 
v. Hardee’s Food Sys., 121 N.C. App. 382, 465 
S.E.2d 558 (1996); Graham v. Rogers, 121 N.C. 
App. 460, 466 S.E.2d 290 (1996); Ryals v. 
Hall-Lane Moving & Storage Co., 122 N.C. 
App. 134, 468 S.E.2d 69 (1996); Sharpe v. 
Nobles, 127 N.C. App. 705, 493 S.E.2d 288 
(1997); Edwards v. West, — N.C. App. —, 495 
S.E.2d 920 (1998). 

Quoted in Dawkins v. Dawkins, 32 N.C. 
App. 497, 232 S.E.2d 456 (1977); Wright. v. 
Asheville Pool & Gunite Co., 44 N.C. App. 80, 
259 S.E.2d 797 (1979); State v. Jorgenson, 51 
N.C. App. 425, 276 S.E.2d 707 (1981). 

Stated in Stevenson v. North Carolina Dep't 
of Ins., 45 N.C. App. 53, 262 S.E.2d 378 (1980); 
State v. Grimes, 47 N.C. App. 476, 267 S.E.2d 
387 (1980); North Carolina State Bar v. 
DuMont, 52 N.C. App. 1, 277 S.E.2d 827 
(1981); State v. Pennell, 54 N.C. App. 252, 283 
S.E.2d 397 (1981); State v. Earnhardt, 56 N.C. 
App. 748, 290 S.E.2d 376 (1982); State v. 
Nickerson, 62 N.C. App. 754, 303 S.E.2d 569 
(1983); Oxendine v. Moss, 64 N.C. App. 205, 
306 S.E.2d 831 (1983); State v. Hall, 85 N.C. 
App. 447, 355 S.E.2d 250 (1987); McLendon v. 
Woodard, 719 F. Supp. 441 (W.D.N.C. 1989); 
Buncombe County ex rel. Child Support En- 
forcement Agency ex rel. Andres v. Newburn, 
111 N.C. App. 822, 433 S.E.2d 782 (1993); King 
v. King, 112 N.C. App. 92, 434 S.E.2d 669 


- (1993); Holloway v. Wachovia Bank & Trust 
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Co., 339 N.C. 338, 452 S.E.2d 233 (1994). 
Cited in State v. Crews, 296 N.C. 607, 252 
S.E.2d 745 (1979); State v. Samuels, 298 N.C. 
783, 260 S.E.2d 427 (1979); State v. Adams, 
298 N.C. 802, 260 S.E.2d 431 (1979); Davis v. 
Zoning Bd. of Adjustment, 41 N.C. App. 579, 
255 S.E.2d 444 (1979); Miller Grading & 
Constr. Co. v. Luckey, 44 N.C. App. 378, 260 
S.E.2d 774 (1979); State v. Harvell, 45 N.C. 
App. 243, 262 S.E.2d 850 (1980); State v. 
Sinclair, 301 N.C. 193, 270 S.E.2d 418 (1980); 
Barber v. White, 46 N.C. App. 110, 264 S.E.2d 
385 (1980); State v. Edwards, 49 N.C. App. 
547, 272 S.E.2d 384 (1980); State v. Jordan, 49 
N.C. App. 560, 272 S.E.2d 405 (1980); In re 
Ford, 49 N.C. App. 680, 272 S.E.2d 157 (1980); 
State v. Williams, 303 N.C. 507, 279 S.E.2d 
592 (1981); Greensboro-High Point Airport 
Auth. v: Irvin, 306 N.C. 263, 293 S.E.2d 149 
(1982); Davis v. Flynn, 57 N.C. App. 575, 291 
S.E.2d 818 (1982); State v. Monroe, 57 N.C. 
App. 597,. 292 S.E.2d 21 (1982); State v. 
Woodrup, 60 N.C. App. 205, 298 S.E.2d 439 
(1982); State v. Proctor, 62 N.C. App. 233, 302 
S.E.2d 812 (1983); State v. Sigmon, 74 N.C. 
App. 479, 328 S.E.2d 843 (1985); Burriss v. 
Heavner, 83 N.C. App. 538, 350 S.E.2d 897 
(1986); L. Harvey & Son Co. v. Shivar, 83 N.C. 
App. 673, 351 S.E.2d 335 (1987); State v. 
Edwards, 85 N.C. App. 145, 354 S.E.2d 344 
(1987); Lawton v. County of Durham, 85 N.C. 
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App. 589, 355 S.E.2d 158 (1987); Bridges v. 
Bridges, 85 N.C. App. 524, 355 S.E.2d 230 
(1987); Neal v. Craig Brown, Inc., 86 N.C. App. 
157, 356 S.E.2d 912 (1987); State v. Barts, 321 
N.C, 170, 362.S.E.2d 235 (1987); State. v. 
Drayton, 321 N.C. 512, 364 S.E.2d 121 (1988); 
Jackson v. Housing Auth., 321 N.C. 584, 364 
S.E.2d 416 (1988); State v. Holden, 321 N.C. 
689, 365 S.E.2d 626 (1988); Helms Ins. Agency, 
Inc. v. Redshaw, Inc., 94 N.C. App. 716, 381 
S.E.2d 187 (1989); State v. McMillian, 101 N.C. 
App. 425, 399 S.E.2d 410 (1991); Battle v. 
Nash Technical College, 103 N.C. App. 120, 
404 S.E.2d 703 (1991); State v. Stone, 104 N.C. 
App. 448, 409 S.E.2d 719 (1991); State v. 
Glenn, 333 N.C. 296, 425 S.E.2d 688 (1993); 
State v. Griffin, 109 N.C. App. 131, 425 S.E.2d 
722 (1993); District Bd. of Metro. Sewerage 
Dist. v. Blue Ridge Plating Co., 110 N.C. App. 
386, 430 S.E.2d 282 (1993); In re Barbour, 112 
N.C. App. 368, 436 S.E.2d 169 (1993); State v. 
Futrell, 112 N.C. App. 651, 486 S.E.2d 884 
(1993); State v. Shedd, 117 N.C. App. 122, 450 
S.E.2d 13 (1994); Crowell Constructors, Inc. v. 
State, 342 N.C. 838, 467 S.E.2d 675 (1996); 
State v. Price, 344 N.C. 583, 476 S.E.2d 317 
(1996); State v. Ward, 127 N.C. App. 115, 487 
S.E.2d 798 (1997); State v. Cummings, 346 
N.C. 291, 488 S.E.2d 550 (1997), cert. denied, 
— U.S: —, 118 S. Ct. 886, 189. L.. Ed. 2d 873 
(1998); State v. Saunders, 126 N.C. App. 524, 
485 S.E.2d 853 (1997); Sharpe v. Nobles, 127 
N.C. App. 705, 493 S.E.2d 288 (1997); Edwards 
v. West, — N.C. App. —, 495 S.E.2d 920 (1998). 


II. DECISIONS UNDER PRIOR LAW. 
A. In General. 


Editor’s note. — The cases cited below were 
decided under former Rules 19 and 20, Rules of 
Practice in the Supreme Court of North Caro- 
lina, and under former Rule 19, Rules of Prac- 
tice in the Court of Appeals of North Carolina. 

The purpose of this rule which requires 
that each assignment of error itself disclose 
with particularity the specific matters alleged 
as error without requiring “a voyage of discov- 
ery through an often voluminous record, is 
twofold: (1) To enable the members of the 
Supreme Court, in their preargument exami- 
nation of the record, to ascertain the questions 
involved in the appeal and thus to obtain 
maximum benefits from the arguments; (2) to 
reduce the possibility that an error in the trial 
below will escape detection. State v. Douglas, 
268 N.C. 267, 150 S.E.2d 412 (1966). 

The primary purpose of this rule is to 
save the time of the Supreme Court in review- 
ing the evidence and to reduce printing costs. 
Keller v. Security Mills of Greensboro, Inc., 
260 N.C. 571, 133 S.E.2d 222 (1963). 

Rules Mandatory. — This rule and the 
rule relating to assignments of error and ex- 
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ceptions, are mandatory. Pamlico County v. 
Davis, 249 N.C, 648, 107 S.E.2d 306 (1959); 
Darden v. Bone, 254 N.C. 599, 119 S.E.2d 634 
(1961); Kleinfeldt v. Shoney’s of Charlotte, 
Inc., 257 N.C. 791, 127 S.E.2d 573 (1962); Jim 
Walter Corp. v. Gilliam, 260 N.C. 211, 132 
S.E.2d 313 (1963). 

This rule is mandatory, and failure to com- 
ply limits the appeal to errors presented by the 
record proper, and in the absence of such error, 
the appeal will be dismissed. Laughinghouse v. 
Farm Bureau Mut. Auto. Ins. Co., 239 N.C. 
678, 80 S.E:2d 457 (1954); State v. McNeill, 
239 N.C. 679, 80 S.E.2d 680 (1954); Whiteside 
v. Ralston Purina Co., 242 N.C. 591, 89 S.E.2d 
159 (1955); State v. Griffin, 246 N.C. 680, 100 
S.E.2d 49 (1957); State v. Womack, 251 N.C. 
342, 111 S.E.2d 332 (1959); Standard Amuse- 
ment Co. v. Tarkington, 251 N.C. 461, 111 
S.E.2d 538 (1959). 

And this rule may not be waived by the 
parties. Huie v. Templeton, 246 N.C. 86, 97 
S.E.2d 455 (1957); State v. Griffin, 246 N.C. 
680, 100 S.E.2d 49 (1957). 

The appellate court is bound by the 
contents of the record on appeal. State v. 
Hickman, 2 N.C. App. 627, 163 S.E.2d 632 
(1968). 

The record on appeal imports verity. 
State v. Hickman, 2 N.C. App. 627, 163 S.E.2d 
632 (1968). 

The omission of the essential parts of a 
transcript, as required by this rule, is 
fatal to the appeal. Allen v. Allen, 235 N.C. 
554, 70 S.E.2d 505 (1952). 

Impertinent Matter Stricken. — Where 
“impertinent” matter is introduced into the 
pleadings, it is, according to the course of the 
Supreme Court, to be stricken out at the 
expense of the party introducing it. Powell v. 
Cobb, 56 N.C. 1 (1856). 

No matter is impertinent, however scandal- 
ous it may be, or however much it may tend to 
degrade, provided it bears upon the point 
about which the parties are at issue. Powell v. 
Cobb, 56 N.C. 1 (1856). 

Exceptions not filed in the record are 
deemed abandoned. Cline v. Cline, 6 N.C. © 
App. 528, 170 S.E.2d 645 (1969). 

Record Too Incomplete to Present Con- 
stitutional Question. — The Supreme Court 
will not anticipate questions of constitutional 
law in advance of the necessity of deciding 
them, nor will it give advisory opinions on such 
questions, and where the record in a case on 
appeal is so incomplete that it may not be 
determined that the constitutionality of a stat- 
ute is squarely presented, the questions will 
not be decided. J.O. Plott Co. v. H.K. Ferguson 
Constr. Co., 198 N.C. 782, 153 S.E. 396 (1930). 

When Party May Amend Pleadings. — 
The Supreme Court on appeal may allow a 
party to amend so as to make his pleadings 
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conform to the stipulations of the parties and 
the theory upon which the case was tried in 
the lower court, but the Supreme Court will 
not allow an amendment which would not 
make the record conform to the facts developed 


RULES OF APPELLATE PROCEDURE 


on the trial but would present matter relating 


to a theory different from that upon which the 
trial court proceeded. Kayler v. Gallimore, 269 
N.C. 405, 152 S.E.2d 518 (1967). 

The Supreme Court may in its discretion 
allow plaintiff to amend his complaint so that 
the pleadings conform to the proof where it 
appears that the defendant was not taken by 
surprise by such proof and that he failed to 
object to the admission thereof. Anderson v. 
Carter, 272 N.C. 426, 158 S.E.2d 607 (1968). 

Motion to Reinstate Appeal. — A motion 
to reinstate a case on appeal that has been 
dismissed on appellee’s motion, for nonconfor- 
mity with the rules of the court requiring the 
record to be indexed, and to show the appel- 
lant’s exceptions under proper assignments of 
error in accordance with the manner specified, 
will be denied, when the granting of the mo- 
tion would not cure the defects. Redding v. 
Dunn, 185 N.C. 311, 117 S.E. 26 (1923). 

Jurisdiction of Trial Court Should Ap- 
pear. — In order to sustain an appeal to the 
Supreme Court it is essential that the jurisdic- 
tion of the trial court should be made to 
appear. State v. Patterson, 222 N.C. 179, 22 
S.E.2d 267 (1942). 

Where the record fails to disclose jurisdic- 
tion in the court below, the Supreme Court 
acquires no jurisdiction by appeal, and the 
appeal must be dismissed. State v. Banks, 241 
N.C. 572, 86 S.E.2d 76 (1955). 

Submission of Controversy without Ac- 
tion. — Upon appeal from judgment entered 
in a submission of controversy without action, 
the agreed facts with the required affidavits 
are necessary parts of the record proper. Con- 
solidated Realty Corp. v. Koon, 215 N.C. 459, 2 
S.E.2d 360 (1939). 

Where two separate actions which can- 
not be joined in the same action are tried 
together for convenience but not consoli- 
dated by the trial court into one action, sepa- 
rate appeals should be taken and separate 
records filed by the respective applicants, and 
this rule is not applicable. Osborne v. Canton, 
219 N.C. 139, 13 S.E.2d 265 (1941). 

Supreme Court May Decide Merits 
Where Rules Not Followed. — The Su- 
preme Court, in the exercise of its supervisory 
jurisdiction, may decide questions on the mer- 
its even though the procedure prescribed by 
the rules of practice as necessary to present 
such questions has not been followed. Eastern 
Steel Prods. Corp. v. Chestnutt, 252 N.C. 269, 
113 S.E.2d 587 (1960). 

Although case on appeal was not prepared in 
accordance with this rule the appeal was al- 
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lowed, as a dismissal would have been a denial 
of justice. Messick v. City of Hickory, 211 N.C. 
589) SE: 43,1987); 

Appeal in Forma Pauperis. — That the 
action is in forma pauperis, does not excuse 
the appellant in sending up the transcribed 
stenographer’s notes in a voluminous record. 
Skipper v. Kingsdale Lumber Co., 158 N.C. 
822;:74 S.Ey342 (1912): 


B. Assignment of Error. 


Assignment of Error Necessary. — Ap- 
pellee’s motion to dismiss the appeal will be 
allowed when the record contains no assign- 
ment of error. Hobbs v. Hobbs, 218 N.C. 468, 11 
S.E.2d 311 (1940). 

Where the record contains no assignments 
of error, this is ground for dismissal for failure 
to comply with this rule. Eastern Steel Prods. 
Corp. v. Chestnutt, 252 N.C. 269, 113 S.E.2d 
587 (1960); Williams v. Denning, 260 N.C. 540, 
133 S.E.2d 148 (1963). 

This rule and Rule 10 require that asserted 
error must be based on an appropriate excep- 
tion, and must be properly assigned. Lewis v. 
Parker, 268 N.C. 436, 150 S.E.2d_ 729 (1966). 

Exceptions Not Set Out Deemed Aban- 
doned. — This rule provides that all excep- 
tions not set out are deemed abandoned. State 
v. Biggerstaff, 226 N.C. 603, 39 S.E.2d 619 
(1946). 

Exceptions not brought forward as separate 
assignments of error and not discussed in the 
brief are deemed abandoned. Keith v. Wilder, 
241 N.C. 672, 86 S.E.2d 444 (1955). _ 

Effect of Absence of Assignments of Er- 
ror. — Where the record and brief contain no 
assignments of error as required by this rule, 
only the face of the record proper is presented 
for review. Bumgarner & Bowman Bldg., Inc. 
v. Hollar, 7 N.C. App. 14, 171 S.E.2d 60 (1969). 

A sole assignment of error to the sign- 
ing of a judgment presents the face of the 
record proper for review, but review is limited 
to the question of whether error of law appears 
on the face of the record, which includes 


' whether the facts found or admitted support 
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the judgment, and whether the judgment is 
regular in form. In re Morrison, 6 N.C. App. 47, 
169 S.E.2d 228 (1969). 

Assignment of error must be based 
upon an exception duly taken, in apt time, 
during the trial and preserved as required by 
this rule and Rule 10. State v. Strickland, 254 
N.C. 658, 119 S.E.2d 781 (1961). 

This rule and Rule 10 require that asserted 
error must be based on an appropriate excep- 
tion, and must be properly assigned. These 
rules of practice in the Supreme Court are 
mandatory and will be enforced. State v. 
Benton, 276 N.C. 641, 174 S.E.2d 793 (1970). 

An assignment of error is worthless unless it 
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is based upon an exception duly taken in apt 
time during the trial and preserved as re- 
quired by this rule and Rule 10. Knutton v. 
Cofield, 273 N.C. 355, 160 S.E.2d 29 (1968). 

Or Judgment Below Will Be Sustained. 
— Where the case on appeal contains no as- 
signments of error as required by this rule, 
unless error appears on the face of the record 
proper, or the issues are insufficient to support 
the judgment entered, the judgment will be 
sustained. Anson Bank & Trust Co. v. Henry, 
267 N.C. 253, 148 S.E.2d 7 (1966). 

In the absence of assignments of error in the 
record or brief, the judgment below will be 
sustained in the absence of error appearing on 
the face of the record proper. State v. Williams, 
268 N.C. 295, 150 S.E.2d 447 (1966). 

Assignments of error to the charge 
should quote the portion of the charge to which 
appellant objects, and assignments based on 
failure to charge should set out appellant’s 
contention as to what the court should have 
charged. State v. Kirby, 276 N.C. 123, 171 
S.E.2d 416 (1970). 

An assignment of error relating to re- 
strictions placed on cross-examination 
does not comply with this rule and Rule 10 if it 
does not contain any question put to any 
witness on cross-examination. State v. Kirby, 
276 N.C. 123, 171 S.E.2d 416 (1970). 

The questions arising on an appeal are 
those defined by appropriate exceptions 
taken by the appellant in the superior court. 
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exceptions that will sustain the assignments. 
State v. Worley, 246 N.C. 202, 97 S.E.2d 837 
(1957). 

The Supreme Court will not consider assign- 
ments not based on specific exceptions and 


which do not comply with its rules. Darden v. 


Sprinkle v. City of Reidsville, 235 N.C. 140, 69 


S.E.2d 179 (1952). 

Not Sufficient to Show Exceptions in 
Record. — This rule is not complied with by 
showing in the record the various exceptions 
numbered, but on different pages, when there 
is no assignment of errors at the end of the 
case, either before or after the judge’s signa- 
ture; and the appeal will be dismissed. Jones v. 
Atlantic Coast Line R.R., 153 N.C. 419, 69 S.E. 
427 (1910). See State v. Biggerstaff, 226 N.C. 
603, 39 S.E.2d 619 (1946). 

This rule and Rule 10 require an assignment 
of error to show specifically what question is 
intended to be presented for consideration 
without the necessity of going beyond the 
assignment of error itself. A mere reference in 
the assignment of error to the record page 
where the asserted error may be discovered is 
not sufficient. Lewis v. Parker, 268 N.C. 436, 
150 S.E.2d 729 (1966); In re Will of Adams, 268 
N.C. 565, 151 S.E.2d 59 (1966); State v. 
Benton, 276 N.C. 641, 174 S.E.2d 793 (1970). 

Assignments Not Supported by Excep- 
tions Therein Noted Will Not Be Consid- 
ered. — Assignments of error not supported 
by exceptions therein noted cannot be consid- 
ered. The Supreme Court will not search 
through a record in an effort to determine 
whether or not it contains an exception or 


Bone, 254 N.C. 599, 119 S.E.2d 634 (1961); 
Vance v. Hampton, 256 N.C. 557, 124 S.E.2d 
527 (1962); Corns v. Nickelston, 257 N.C. 277, 
125 S.E.2d 588 (1962). 

Reason for Requiring Designation of 
Exceptions. — The reason which requires 
appellant in the case on appeal to assign or 
designate the exceptions on which he will rely | 
is apparent. Appellee is entitled to know which 
of the exceptions taken appellant intends to- 
rely on, so that there may be included in the 
record such parts as may be necessary to show 
that there was in fact no error. Conrad v. 
Conrad, 252 N.C. 412, 113 S.E.2d 912 (1960). 

_ What the Supreme Court requires is that 
exceptions which are presented to the court for 
decision shall be stated clearly and intelligibly 
by the assignment of error, and not by refer- 
ring to the record, and therewith there shall be 
set out so much of the evidence or other matter 
of circumstance as shall be necessary to 
present clearly the matter to be debated. In 
this way the scope of inquiry is narrowed to 
the identical points which the appellant thinks 
are material and essential, and the court is not 
sent scurrying through the entire record to 
find the matters complained of. Darden v. 
Bone, 254 N.C. 599, 119 S.E.2d 634 (1961); 
Pratt v. Bishop, 257 N.C. 486, 126 S.E.2d 597 
(1962). 

Where the exceptions appear in the 
record only under the assignments of er- 
ror, they are ineffectual, since the rules 
require that assignments of error be based 
upon exceptions previously noted, and the 
rules are mandatory and will be enforced ex 
mero motu. Bulman v. Southern Baptist Con- 


vention, 248 N.C. 392, 103 S.E.2d 487 (1958). 
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Purported exceptions appearing nowhere 
except in the assignments of error will not be 
considered on appeal. Vance v. Hampton, 256 
N.C. 557, 124 S.E.2d 527 (1962). 

Assignments Must Point Out the Error 
Relied Upon. — Purported assignments of: 
error will not be considered by the court where 
they do not throw the slightest light on the 
questions the court is asked to pass upon. 
State v. Reel, 254 N.C. 778, 119 S.E.2d 876 
(1961). 

The error relied upon should be definitely 
and clearly presented, and the court should 
not be compelled to go beyond the assignment 
itself to learn what the question is. Allen v. 
Allen, 244 N.C. 446, 94 S.E.2d 325 (1956); 
State v. Mills, 244 N.C. 487, 94 S.B.2d 324 
(1956); Tillis v. Calvine Cotton Mills, Inc., 244 
N.C. 587, 94 S.E.2d 600 (1956); Armstrong v. 
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Howard, 244 N.C. 598, 94 S.E.2d 594 (1956); 
Nichols v. McFarland, 249 N.C. 125, 105 
S.E.2d 294 (1958); Phillips v. North Carolina 
R.R., 257 N.C. 239, 125 S.E.2d 603 (1962); 
Pratt v. Bishop, 257 N.C. 486, 126 S.E.2d 597 
(1962); State v. Mohrmann, 265 N.C. 594, 144 
S.E.2d 645 (1965); State v. Oliver, 268 N.C. 
280, 150 S.E.2d 445 (1966). 

This rule and Rule 10 require the assign- 
ment of error to show what question is in- 
tended to be presented for consideration with- 
out the necessity of paging through the record. 
to find the asserted error. A mere reference in 
the assignment of error to the record page 
where the asserted error may be discovered is 
not sufficient. Hunt v. Davis, 248 N.C. 69, 102 
S.E.2d 405 (1958); Douglas v. W.C. Mallison & 
Son, 265 N.C. 362, 144 S.E.2d 138 (1965). 

This rule and Rule 10 require an assignment 
of error to state clearly and intelligently what 
question is intended to be presented without 
the necessity of the court going beyond the 
assignment of error itself “on a voyage of 
discovery” through the record to find the as- 
serted error and the precise question involved. 
Kleinfeldt v. Shoney’s of Charlotte, Inc., 257 
N.C. 791, 127 S.E.2d 573 (1962). | 

Assignments of error do not comply with the 
requirements of this rule and are insufficient 
where they do not present the errors relied 
upon without the necessity of going beyond the 
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276 N.C. 128, 171 S.E.2d 416 (1970); State v. 
Henderson, 276 N.C. 430, 173 S.E.2d 291 
(1970). 

A mere reference in the assignment of error 
to the page of the record where the asserted 
error may be discovered is not a compliance 
with this rule. Zopfi v. City of Wilmington, 273 
N.C. 430, 160 S.E.2d 325 (1968); State v. Kirby, 
276 N.C. 128, 171 S.E.2d 416 (1970). 

Lack of Definiteness. — Where the charge 
covered 36 pages of the record, and all except 
15 lines were made the subject of the 72 
exceptions taken, and some of the exceptions 
related to two or more pages of the charge, the 
exceptions did not point up with the definite- 
ness required by this rule. State v. Stevens, 
244 N.C. 40, 92 S.E.2d 409 (1956). 

The exceptions which are bona fide 
shall be stated clearly and intelligibly by 
the assignment of errors and not by referring 
to the record, and therewith shall be set out so 
much of the evidence or of the charge or other 
matter or circumstance as shall be necessary 
to present clearly the matter to be debated. 
State v. Kirby, 276 N.C. 123, 171 S.E.2d 416 
(1970). 

Appeal Itself Treated as Exception to 


- Judgment. — Where the exceptions are not 


assignments themselves to learn what the — 


questions are, and the particular portions of 
the charge objected to are not specifically set 
out. Hill v. Logan, 262 N.C. 488, 137 S.E.2d 
822 (1964). 

Assignments of error, when properly pre- 
pared, pinpoint the controversy. State v. Dou- 
glas, 268 N.C. 267, 150 S.E.2d 412 (1966). 

An assignment of error to the admission or 
exclusion of evidence must include so much of 


that testimony as will enable the Supreme. 


Court to understand the question sought to be 
presented without the necessity of going be- 
yond the assignment itself. Grimes v. Home 
Credit Co., 271 N.C. 608, 157 S.E.2d 2138 
(1967). . 
The assignment must be so specific that the 
court is given some real aid and a voyage of 
discovery through an often voluminous record 
not rendered necessary. State v. Kirby, 276 
N.C. 123, 171 S.E.2d 416 (1970). 
_ Assignments of error which are insufficient 
to present the errors relied upon without the 
necessity of going beyond the assignments 
themselves to learn what the questions are do 
not comply with this rule. Jones v. Saunders, 
257 N.C. 118, 125 S.E.2d 350 (1962); Long v. 
Honeycutt, 268 N.C. 33, 149 S.E.2d 579 (1966); 
Nationwide Homes of Raleigh, N.C., Inc. v. 
First-Citizens Bank & Trust Co., 267 N.C. 528, 
148 S.E.2d 693 (1966); State v. Foster, 268 
N.C. 480, 151 S.E.2d 62 (1966); State v. Kirby, 
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grouped, the assignments of error will not be 
considered, but the appeal itself will be treated 
as an exception to the judgment. Ellis v. Atlan- 
tic Coast Line R.R., 241 N.C. 747, 86 S.E.2d 
406 (1955). 

When Only One Exception Taken. — An 
appeal will not be dismissed for noncompliance 
with this rule, requiring all the exceptions 
relied on to be set out immediately after the 
statement of the case on appeal, where the 
appellee was not prejudiced; there being only 
one exception taken, and that being stated in 
the record, though improperly. Wall v. 
Holloman, 156 N.C. 275, 72 S.E. 369 (1911). 

When Error Plainly Apparent. — Where 
the exceptions are separately stated and num- 
bered, but are not brought together at the end 
of the case, a motion by the appellee to affirm 
will be denied if the error intended to be 
assigned is plainly apparent. Hicks v. Kenan, 
139._N.C. 337, 51 S.E. 941 (1905). 

When Only Correctness of Judgment 
Questioned. — When the appeal calls in 
question only the correctness of the judgment, 
no summary of exceptions is required because 
it is error on the face of the record. Wilson v. 
Beaufort County Lumber Co., 131 N.C. 163, 42 
S.E. 565 (1902); Ullery v. Guthrie, 148 N.C. 
417, 62 S.E. 552 (1908). 

Discretion of Supreme Court to Dispose 
of Case. — Where the exceptions are sepa- 
rately numbered and only one of them is 
necessary to be considered in disposing of the 
appeal, the Supreme Court in its discretion 
may dispose of the case on its merits notwith- 
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standing failure of appellant to separately 
assign the exceptions as error. Aydlett v. Keim, 
232 N.C. 367, 61 S.E.2d 109 (1950). 

While not in strict compliance with this rule, 
plaintiff’s assignments of error are specific and 
definite. Since the rules of the Supreme Court 
are made for the court’s convenience and in 
dispatch of its appellate jurisdiction, the Su- 
preme Court will consider appellant’s assign- 
ment of error. Gardner v. City of Reidsville, 
269 N.C. 581, 153 S.E.2d 139 (1967). 

An exception “to each conclusion of law 
embodied in the judgment” is a broadside 
exception and does not comply with this rule 
and § 1-186. Jamison v. City of Charlotte, 239 
N.C. 682, 80 S.E.2d 904 (1954). 

An assignment of error which attempts 
to present several questions of law is 
broadside and ineffective. State v. Blackwell, 
276 N.C. 714, 174 S.E.2d 534, cert. denied, 400 
U.S. 946, 91S. Ct. 253, 27 L. Ed. 2d 252 (1970). 

Exception Held Ineffectual. — An excep- 
tion to the charge on the ground that it “did not 
give the contentions of the plaintiffs with 
equal dignity with those of defendant” was 
ineffectual as a broadside exception in that it 
failed to point out any particular contention or 
series of contentions given or omitted by the 
court as the basis for the exception. Poniros v. 
Nello L. Teer Co., 236 N.C. 145, 72 S.E.2d 9 
(1952). 

An assignment of error that the court failed 
to declare and explain the law applicable to the 
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record makes it necessary to dismiss the 
appeal. Williams v. Asheville Contracting Co., 
259 N.C. 232, 130 S.E.2d 340 (1963). 

Filing Date of Every Document Re- 
quired. — This rule requires, inter alia, that 
the filing date of every pleading, motion, affi- 
davit or other document in the transcript on 
appeal shall appear. Oliver v. Williams, 266 
N.C. 601, 146 S.E.2d 648 (1966). 

Causes of Action Must Be Separately 
Stated. — Where plaintiff brings suit on two 
causes of action, each must be separately 
stated. Bannister & Sons v. Williams, 261 N.C. 
586, 135 S.E.2d 572 (1964). 

Where two or more cases are consoli- 
dated and tried together as one case and 
there are two or more appeals arising from 


the action, ordinarily only one copy of the 


facts in the case, without pointing out what - 


matters appellant contends were omitted, is a 
broadside exception. Lewis v. Parker, 268 N.C. 
436, 150 S.E.2d 729 (1966). 


C. Composition of Record. 


Requirements of Rule Strictly Adhered 
to. — The requirement that errors relied on be 
assigned in the record, and that the exceptions 
relied on shall be grouped, numbered, and set 
out immediately after the statement of the 
case on appeal, must be strictly adhered to, 
except when the appeal is on the ground the 
judgment was not justified by the facts found 
- or admitted, or that the court did not have 
jurisdiction. Sigman v. Southern R.R., 135 
N.C. 181, 47 S.E. 420 (1904); Pegram v. Hester, 
152 N.C. 765, 68 S.E. 8 (1910). 

The record on appeal should consist of 
a plain, accurate, and concise statement 
of what the record shows occurred in the trial 
court, compiled and presented in the order 
prescribed and pursuant to this rule. State v. 
Hickman, 2 N.C. App. 627, 163 S.E.2d 632 
(1968). 

The pages of the record in an appeal in 
forma pauperis must be numbered. Pearce 
v. Hewitt, 261 N.C. 408, 134 S.E.2d 662 (1964). 

The absence of the complaint from the 
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record and the proceedings of the trial in the 
trial tribunal should be filed in the Court of 
Appeals. State v. Tyler, 4 N.C. App. 682, 167 
S.E.2d 509 (1969). 

Referring to Prior Paragraphs by Num- 
ber Insufficient. — A party may not bring 
forward allegations contained in prior para- 
graphs of the pleading by referring to such 
paragraphs by number and stating that 
pleader repleads them. Guy v. Baer, 234 N.C. 
276, 67 S.E.2d 47 (1951); Wrenn v. Graham, 
236 N.C. 719, 74 S.E.2d 232 (1952). 

Stenographer’s Notes. — The stenogra- 
pher’s notes will be of valuable aid to refresh 
his memory, but the stenographer does not 
displace the judge in any of his functions. 
State v. Allen, 4 N.C. App. 612, 167 S.E.2d 505 
(1969). 

Stenographer’s notes are not the compelling 
and supreme authority as to what transpired 
during the trial. The judge in charging the 
jury, always tells them that their recollection, 
and not that of the court itself, must govern 
them as to what was the testimony of the 
witnesses. And in settling the cases on appeal 
the first authority is that of .counsel them- 
selves in agreeing as to what occurred at the 
trial as to the evidence, as to the charge, and 
otherwise, and when they do not agree the 
judge must settle what really occurred. State v. 
Allen, 4. N.C. App. 612, 167 S.E.2d 505 (1969). 

Stenographic notes will be of great weight 
with the judge, but are not conclusive if he has 
reason to believe there was error or mistake. 
The stenographer cannot take the place of the 
judge who is alone authorized and empowered 
by the Constitution to try the cause, and who 
alone if counsel disagree can settle for the 
court what occurred during the trial. State v. 
Allen, 4 N.C. App. 612, 167 S.E.2d 505 (1969). 

Stenographer’s Notes Insufficient. 
When the appellant has set out in the case on 
appeal the transcribed stenographer’s notes of 
the trial, he fails to prepare a concise state- 
ment of the case as required by this rule, and 
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his appeal will be dismissed, when upon exam- 


ination no error is found in the record proper. 
Buckner v. South & W. Ry., 157 N.C. 443, 73 
S.E. 137 (1911); Skipper v. Kingsdale Lumber 
Co., 158 N.C. 322, 74 S.E. 342 (1912). 

Only one copy of the stenographic tran- 
script is required to be filed. Bryant v. 
Snyder, 3 N.C. App. 65, 164 S.E.2d 35 (1968). 

A statement of case on appeal is not an 
essential part of the record on appeal. 
Moss v. Southern Ry., 2 N.C. App. 50, 162 
S.E.2d 633 (1968). 

A brief is not a part of the record on 
appeal. Civil Serv. Bd. v. Page, 2 N.C. App. 34, 
162 S.E.2d 644 (1968); Tractor & Auto Supply 
Co. v. Fayetteville Tractor & Equip. Co., 2 N.C. 
App. 531, 163 S.E.2d 510 (1968). 

Order of Proceedings and Documents. 
— The record does not comply with this rule 
where the proceedings are not set forth therein 
in the order of time in which they occurred and 
are not arranged so as to follow each other in 
the order in which they were filed, and the 
documents included in the record do not 
plainly show the date on which they were filed. 
Garner v. State, 8 N.C. App. 109, 174 S.E.2d 92 
(1970). 

Proceedings Not Set Forth in Order of 
Time. — Where the transcript does not, set 
forth the proceedings in the order of time in 
which they occur, and the record shows no 
error warranting an order for a new trial, the 
appeal will be dismissed on motion. Hobbs v. 
Cashwell, 158 N.C. 597, 74 S.E. 23 (1912). 

An index of exhibits solely by the alpha- 
betical designation of such exhibits does not 
comply with this rule of practice. Millwood v. 
Firestone Cotton Mills, 215 N.C. 519, 2 S.E.2d 
560 (1939). 

Failure to Index. — Appeals will be dis- 
missed where no index is sent up in the record 
and printed and no marginal references pre- 
pared. Sigman v. Southern R.R., 135 N.C. 181, 
47 S.E. 420 (1904). See also Alexander v. 
Alexander, 120 N.C. 472, 27 S.E. 121 (1897); 
Pretzfelder v. Merchants Ins. Co., 123 N.C. 
164, 31 S.E. 470 (1898). 

Pleadings, Issues and Judgment Part of 
Record. — The rules of practice in the Su- 
preme Court require among other things that 
the pleadings, issues and judgment shall be a 
part of the record proper, and this appeal, the 
record not including the summons or com- 
plaint, and the court, consequently, not being 
informed as to the nature of the action, is 
dismissed. Waters v. Waters, 199 N.C. 667, 155 
S.E. 564 (1930). See Goodman v. Goodman, 208 
N.C. 416, 181 S.E. 328 (1935); Washington 
County v. Norfolk S. Land Co., 222 N.C. 637, 
24 S.E.2d 338 (1943). 

The pleadings are an essential part of the 
record in order that the Supreme Court may be 
advised as to the nature of the action or 
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proceeding. Allen v. Allen, 235 N.C. 554, 70 
S.E.2d 505 (1952). 

The pleadings are a necessary part of the 
record proper upon appeal, and where the 
pleadings are omitted from the record, the 
appeal must be dismissed. State v. Ravensford 
Lumber Co., 207 N.C. 47, 175 S.E. 713 (1934); 
Griffin v. Barnes, 242 N.C. 306, 87 S.E.2d 560 
(1955). 

Where the pleadings and the referee’s 
report have been omitted from the 
record, the appeal must be dismissed as not 
conforming to this rule. Payne v. Brown, 205 
N.C. 785, 172 S.E. 348 (1934). 

Verified Answer Attached to Motion to 
Set Aside Default Judgment. — On appeal 
from an order setting aside a default judgment 
upon the court’s finding of surprise and a 
meritorious defense, the verified answer of 
defendant, which was attached to and made a 
part of the motion to set aside the judgment, is 
a necessary part of the record proper, and on 
failure to send it up the appeal will be dis- 
missed, since in the absence of the answer it 
cannot be determined whether the finding of a 
meritorious defense was supported by evi- 
dence. Mooneyham v. Mooneyham, 249 N.C. 
641, 107 S.E.2d 66 (1959). 

Copy of Judgment Omitted. — Where on 
appeal no printed copy of the judgment accom- 
panies the record, the appeal will be dismissed 
under this rule. Wiley v. Bessemer City Mining 
Co., 117 N.C. 489, 23 S.E. 448 (1895). 

Dismissal of Appeal. — The case on appeal 
to the Supreme Court will be dismissed when 
the transcript does not conform to the rules of 
court regulating appeals. Bridgers v. Griffin, 
195 N.C. 862, 142 S.E. 221 (1928); In re 
Anderson, 251 N.C. 176, 110 S.E.2d 832 
(1959). | 

Under this rule the complaint is a necessary 
part of the record proper, and when it is not 
contained therein, the case on appeal will be 
dismissed. Schwarberg v. Howard, 197 N.C. 
126, 147 S.E. 741 (1929); J.O. Plott Co. v. H.K. 
Ferguson Constr. Co., 198 N.C. 782, 153 S.E. 
396 (1930); Thrush v. Thrush, 245 N.C. 63, 94 
S.E.2d 897 (1956); Williams v. Asheville Con- 
tracting Co., 259 N.C. 232, 130 S.E.2d 340 
(1963). 

Where on appeal the record contains only a 
synopsis of the complaint, the appeal will be 
dismissed. J.O. Plott Co. v. H.K. Ferguson 
Constr. Co., 198 N.C. 782, 153 S.E. 396 (1930). 

Where the record does not show either the . 
organization of the court below or the author- 
ity of the special judge who signed the judg- 
ment, nor disclose that the judgment was 
entered at term, the appeal is dismissible 
under this rule. Vail v. Stone, 222 N.C. 431, 23 
S.E.2d 329 (1942). 
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D. Criminal Actions. 


Essential Parts of Transcript in Crimi- 
nal Cases. — On appeal in criminal cases, the 
indictment or warrant and plea on which the 
case is tried, the verdict and the judgment 
appealed from are essential parts of the tran- 
script. State v. Jenkins, 234 N.C. 112, 66 
S.E.2d 819 (1952); State v. Stubbs, 265 N.C. 
420, 144 S.E.2d 262 (1965), aff’d, 266 N.C. 295, 
145 §.E.2d 899 (1966). 

Where indictments relating to one of- 
fense against several defendants are 
properly consolidated for trial, only one 
record should be filed on the appeals of defen- 
dants. State v. Jackson, 226 N.C. 760, 40 
S.E.2d 417 (1946). 

Where two defendants are jointly tried for 
the same offense upon a joint indictment, only 
a single transcript should be docketed upon 
their respective appeals. State v. Frazier, 268 
N.C. 249, 150 S.E.2d 431 (1966). 

Case Decided on False Record. — Where 
a criminal case is decided in the Supreme 
- Court on a record afterwards found to be false, 
it will be restored to the docket and a certiorari 
issued to correct the record. State v. Marsh, 
134 N.C. 184, 47 S.E. 6 (19083). 

In Capital Case. — Where defendant’s ex- 
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ined, and exactly what the evidence was, the 
recital, rather than being a narration of the 
evidence, is a-recitation of the events sur- 
rounding the arrest of the defendants. State v. 
Benfield, 8 N.C. App. 1038, 174 S.E.2d 57 
(1970). 

Exclusion of Evidence. — Assignment of 


‘error relating to the exclusion of evidence did ~ 


ceptions are not brought forward and grouped ~— 


as required by this rule, the appeal will be 
dismissed, but where defendant has been con- 
victed of a capital crime this will be done only 
after an inspection of the record proper and 
the exceptions fail to disclose prejudicial error. 


not comply with this rule in that appellant did 
not incorporate therein the excluded evidence’ 
and thus disclose the alleged error. Rural 
Plumbing & Heating, Inc. v. H.C. Jones 
Constr. Co., 268 N.C. 23, 149 S.E.2d 625 
(1966). 

The assignments of error should set forth, 
within itself, the question asked, the objection, 
the ruling on the objection, and what the 
witness would have answered if he had been 
permitted to testify. Douglas v. W.C. Mallison 
& Son, 265 N.C. 362, 144 S.E.2d 138 (1965). 

Where the record fails to show what the 
witness would have testified had he been per- 
mitted to answer questions objected to, the 
exclusion of such testimony is not shown to be 
prejudicial. This rule applies as well to ques- 
tions asked on cross-examination. State v. 
Kirby, 276 N.C. 123, 171 S.E.2d 416 (1970). 

An assignment of error, unsupported by ex- 
ception, that the court erred in finding that the 
evidence was insufficient to sustain appellant’s 


-motion, is a broadside exception and ineffec- 


State v. Thompson, 224 N.C. 661, 32 S.E.2d 24° 


(1944); State v. West, 229 N.C. 416, 50 S.E.2d 
3 (1948). 


E. Evidence. 


Assignments of error as to the admis- 
sion of evidence shall state with particular- 
ity the alleged incompetent evidence, and not 
require a search through the record to find the 
challenged evidence. Bridges v. Graham, 246 
N.C. 371, 98 S.E.2d 492 (1957). 

Failure to State Evidence in Narrative 
Form. — An appeal is dismissed for failure of 
the defendants to state the evidence in narra- 
tive form. State v. Benfield, 8 N.C. App. 103, 
174 8.E.2d 57 (1970). 

Record Not Containing Evidence. 
When the evidence adduced at the trial is not 
contained in the record, the appeal must be 
dismissed in the absence of error appearing 
upon the face of the record. State v. Benfield, 8 
N.C. App. 103, 174 S.E.2d 57 (1970). 

Insufficient Statement of Evidence. — 
Where it is impossible for the court to deter- 
mine from whom the evidence was being elic- 
ited, who was examining the witnesses, 
whether there was cross-examination, the pur- 
pose for which the witnesses were being exam- 
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tual because of noncompliance with this rule 
and Rule 10. Columbus County v. Thompson, 
249 N.C. 607, 107 S.E.2d 302 (1959). 

An assignment of error that the court failed 
to declare the law arising on the evidence, is a 
broadside exception and ineffectual. Chalmers 
v. Womack, 269 N.C. 433, 152 S.E.2d 505 
(1967). 

When the evidence adduced at. the trial is 
not contained in the record, the appeal must be 
dismissed in the absence of error appearing . 
upon the face of the record. State v. Prince, 270 
N.C. 769, 154 S.E.2d 897 (1967); State v. 
Benfield, 8 N.C. App. 103, 174 S.E.2d 57 
(1970). 

Requirements Cannot Be Waived. _ The 
requirements of the rule of the Supreme 
Court, that the evidence must appear in the 
case on appeal in narrative form, cannot be 
waived by the parties. Buckner v. South & W. 
Ry., 157 N.C. 443, 73 S.E. 137 (1911); First 
Nat’l Bank v. Fries, 162 N.C. 516, 77 S.E. 678 
(1913); State v. McNeill, 239 N.C. 679, 80 
S.E.2d 680 (1954); Standard Amusement Co. v. 
Tarkington, 251 N.C. 461, 111 S.E.2d 538 
(1959). 

Effect of Failure to Comply. — Where the 
appellant has failed to make a concise state- 
ment of the evidence according to the rules of 
practice, but gives the entire evidence in the 
form of questions to and answers of witnesses, 
taken from the stenographer’s notes, the ap- 
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peal will be dismissed and the judgment af- 
firmed upon motion of the appellee. Casey v. 
East Carolina Ry., 198 N.C. 432, 152 S.E. 38 
(1930); Rhoades v. City of Asheville, 220 N.C. 
443, 17 S.E.2d 500 (1941). 

An appeal will not be dismissed under this 
rule, unless the narration of the evidence is 
fatally defective. Keller v. Security Mills of 
Greensboro, Inc., 260 N.C. 571, 133 S. E. 2d 222 
(1963). 

Where the evidence in the case on appeal is 
set out entirely in questions and answers in- 
stead of in narrative form as required by this 
rule, the Supreme Court considers only errors 
_ presented by the record proper. Anson Bank & 
Trust Co. v. Henry, 267 N.C. 253, 148 S.E.2d 7 
(1966). 

Objection to N oncompliance Presented 
by Counter-Case or Exceptions to Case. — 
Objection that appellant, instead of reducing 
the testimony to narrative form as required by 
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this rule, merely gave conclusions as to the 
meaning of the testimony should ordinarily be 
presented by counter-case or exceptions to the 
case on appeal. Keller v. Security Mills of 
Greensboro, Inc., 260 N.C. 571, 133 S.E.2d 222 

(1963). 

Filing Copies of Plat. — Where a plat is 
referred to in the pleadings and evidence, and 
is necessary to the understanding of an appeal, 
the same number of copies of the plat must be 
filed as is required of the printed record and 
briefs, or the judgment below will be affirmed 
or appeal dismissed. Stephens v. McDonald, 
132 N.C. 135, 43 S.E. 592 (1903). 

This is also true of an exhibit made part of 
the case on appeal. Fleming v. McPhail, 121 
N.C. 183, 28 S.E. 258 (1897); Hicks v. Royal, 
122 N.C. 405, 29 S.E. 413 (1898). 

But where the map or plat is irrelevant its 
exclusion will not be held error. Fulwood v. 


Fulwood, 161 N.C. 601, 77 S.E. 763 (1913). 


Rule 10. Assigning error on appeal. 


(a) Function in limiting scope of review. Except as otherwise provided 
herein, the scope of review on appeal is confined to a consideration of those 
assignments of error set out in the record on appeal in accordance with this 
Rule 10. Provided, that upon any appeal duly taken from a final judgment any 
party to the appeal may present for review, by properly making them the basis 
of assignments of error, the questions whether the judgment is supported by 
the verdict or by the findings of fact and conclusions of law, whether the court 
had jurisdiction of the subject matter, and whether a criminal charge is 
sufficient in law. 

(b) Preserving questions for appellate review. 

(1) General. In order to preserve a question for appellate review, a party 
must have presented to the trial court a timely request, objection or motion, 
stating the specific grounds for the ruling the party desired the court to make 
if the specific grounds were not apparent from the context. It is also necessary 
for the complaining party to obtain a ruling upon the party’s request, objection 
or motion. Any such question which was properly preserved for review by 
action of counsel taken during the course of proceedings in the trial tribunal by 
objection noted or which by rule or law was deemed preserved or taken without 
any such action, may be made the basis of an assignment of error in the record 
on appeal. 

(2) Jury instructions, findings and conclusions of judge. A party may not 
assign as error any portion of the jury charge or omission therefrom unless he 
objects thereto before the jury retires to consider its verdict, stating distinctly 
that to which he objects and the grounds of his objection: provided, that 
opportunity was given to the party to make the objection out of the hearing of 
the jury, and, on request of any party, out of the presence of the jury. 

(3) Sufficiency of the evidence. A defendant in a criminal case may not assign 
as error the insufficiency of the evidence to prove the crime charged unless he 
moves to dismiss the action, or for judgment as in case of nonsuit, at trial. Ifa 
defendant makes such a motion after the State has presented all its evidence 
and has rested its case and that motion is denied and the defendant then 
introduces evidence, his motion for dismissal or judgment in case of nonsuit 
made at the close of State’s evidence is waived. Such a waiver precludes the 
defendant from urging the denial of such motion as a ground for appeal. 
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A defendant may make a motion to dismiss the action or judgment as in case 
of nonsuit at the conclusion of all the evidence, irrespective of whether he made 
an earlier such motion. If the motion at the close of all the evidence is denied, 
the defendant may urge as ground for appeal the denial of his motion made at 
the conclusion of all the evidence. However, if a defendant fails to move to 
dismiss the action or for judgment as in case of nonsuit at the close of all the 
evidence, he may not challenge on appeal the sufficiency of the evidence to 
prove the crime charged. 

If a defendant’s motion to dismiss the action or for judgment as in case of 
nonsuit is allowed, or shall be sustained on appeal, it shall have the force and 
effect of a verdict of “not guilty” as to such defendant. 

(c) Assignments of error. 

(1) Form; Record references. A listing of the assignments of error upon which 
an appeal is predicated shall be stated at the conclusion of the record on 
appeal, in short form without argument, and shall be separately numbered. 
Each assignment of error shall, so far as practicable, be confined to a single 
issue of law; and shall state plainly, concisely and without argumentation the 
legal basis upon which error is assigned. An assignment of error is sufficient if 
it directs the attention of the appellate court to the particular error about 
which the question is made, with clear and specific record or transcript 
references. Questions made as to several issues or findings relating to one 
ground of recovery or defense may be combined in one assignment of error, if 
separate record or transcript references are made. 

(2) Jury instructions. Where a question concerns instructions given to the 
jury, the party shall identify the specific portion of the jury charge in question 
by setting it within brackets or by any other clear means of reference in the 
record on appeal. A question of the failure to give particular instructions to the 
jury, or to make a particular finding of fact or conclusion of law which finding 
or conclusion was not specifically requested of the trial judge, shall identify the 
omitted instruction, finding or conclusion by setting out its substance in the 
record on appeal immediately following the instructions given, or findings or 
conclusions made. . 

(3) Sufficiency of evidence. In civil cases, questions that the evidence is 
legally or factually insufficient to support a particular issue or finding, and 
challenges directed against any conclusions of law of the trial court based upon 
such issues or findings, may be combined under a single assignment of error 
raising both contentions if the record references and the argument under the 
point sufficiently direct the court’s attention to the nature of the question made 
regarding each such issue or finding or legal conclusion based thereon. 

(4) Assigning plain error. In criminal cases, a question which was not 
preserved by objection noted at trial and which is not deemed preserved by rule 
or law without any such action, nevertheless may be made the basis of an 
assignment of error where the judicial action questioned is specifically and 
distinctly contended to amount to plain error. 

(d) Cross-assignments of error by appellee. Without taking an appeal an 
appellee may cross-assign as error any action or omission of the trial court 
which was properly preserved for appellate review and which deprived the 
appellee of an alternative basis in law for supporting the judgment, order, or 
other determination from which appeal has been taken. Portions of the record 
or transcript of proceedings necessary to an understanding of such cross- 
assignments of error may be included in the record on appeal by agreement of 
the parties under Rule 11(a), may be included by the appellee in a proposed 
alternative record on appeal under Rule 11(b), or may be designated for 
inclusion in the verbatim transcript of proceedings, if one is filed under Rule 
9(c)(2). (Adopted June 13, 1975; Amended June 10, 1981 — 10(b)(2), applicable 
to every case the trial of which begins on or after October 1, 1981; July 7, 1983 
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— 10(b)(3); November 27, 1984 — applicable to appeals in which the notice of 
appeal is filed on or after February 1, 1985; December 8, 1988 — effective for 
all judgments of the trial division entered on or after July 1, 1989.) 


Legal Periodicals. — For survey of 1980 
law on evidence, see 59 N.C.L. Rev. 1173 
(1981). 


CASE NOTES 


Tin General: 
II. Limiting Scope of Review. 
A. Generally. 


B. Issues Not Requiring Objection or Motion. 


Ill. Preserving Questions for Appeal. 
A. Generally. 


B. Jury Instructions; Findings and Conclusions of Judge. 


C. Sufficiency of Evidence. 
IV. Assignments of Error. 
A. Form; Record References. 
B. Jury Instructions. 
C. Sufficiency of Evidence. 
D. Plain Error. 
VY. Cross-Assignments by Appellee. 
VI. Decisions Under Prior Law. 
_A. Exceptions. 
B. Evidence. 


I. IN GENERAL. 


Editor’s note. — Many of the cases below 
were decided prior to the amendment effective 
July 1, 1989, deleting references to exceptions. 

Rules of Appellate Procedure are man- 

datory and failure to follow the rules subjects 
an appeal to dismissal. Marsico v. Adams, 47 
N.C. App. 196, 266 S.E.2d 696 (1980); 
Wiseman v. Wiseman, 68 N.C. App. 252, 314 
S.E.2d 566 (1984). 
_ When a conflict arises between a sub- 
section of § 15A-1446 and this rule, the 
rule should control. State v. O’Neal, 77 N.C. 
App. 600, 335 S.E.2d 920 (1985). 

To the extent that § 15A-1446(d)(5) is incon- 
sistent with subdivision (b)(3) of this rule, the 
statute must fail. State v. Stocks, 319 N.C. 437, 
355 S.E.2d 492 (1987); State v. Spaugh, 321 
N.C. 550, 364 S.E.2d 368 (1988). 

Discretionary Review Allowed Under 
N.C.R.A.P., Rule 2 Even Though Issue Not 
Preserved for Appeal. — Defendant did not 
properly preserve for appeal either issue on 
which he now relies. However, court of appeals 
may hear appeals in its discretion under 
N.C.R.A.P., Rule 2. State v. Petty, 100 N.C. 
App. 465, 397 S.E.2d 337 (1990). 

Court of appeals review of administra- 
tive agency’s decision is governed by the 
Administrative Procedure Act, § 150B-1, 
et seq., and court may reverse or modify agen- 
cys decision only if it violates one of five 
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statutory grounds. Court will determine if 
agency’s findings, inferences, conclusions, or 
decisions are affected by error of law or unsup- 
ported by substantial evidence admissible un- 
der § 150B-29(a), § 150B-30, or § 150B-31 in 
view of entire record as submitted. North 
Carolina Dep’t of Cor. v. Hodge, 99 N.C. App. 
602, 394 S.E.2d 285 (1990). 

This rule functions as an important ve- 
hicle to ensure that errors are not “built 
into” the record, thereby causing unneces- 
sary appellate review. State v. Oliver, 309 N.C. 
326, 307 S.E.2d 304 (1983); State v. Ayers, 92 
N.C. App. 364, 374 S.E.2d 428 (1988). 

A party may not, after trial and judgment, 
comb through the transcript of the proceedings 
and randomly insert an exception notation in 
disregard of the mandates of section (b) of this 
rule. State v. Oliver, 309 N.C. 326, 307 S.E.2d 
304 (1983). 

Party may waive statutory or constitu- 
tional provisions by express consent or 
conduct inconsistent with a purpose to insist 
upon it. As a corollary to this rule, in order for 
an appellant to assert such right on appeal, 
the issue must have been presented to the trial 
court. State v. Horner, 310 N.C. 274, 311 
S.E.2d 281 (1984). 

The scope of review on appeal is limited 
to those issues presented by assignment 
of error in the record on appeal. Koufman v. 
Koufman, 330 N.C. 93, 408 S.E.2d 729 (1991). 

Use of Statements Precludes Objection. 
— Defendant waived any objection as to use of 
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a witnesses’ prior statements by using them 
extensively himself on cross-examination, and 
by failing to object to the use of the statements 
to refresh the witnesses’ memory. State v. 
Demery, 113 N.C. App. 58, 437 S.E.2d 704 
(1993). 

Recordation of Trial. — In district court, 
where there are no official court reporters, a 
party seeking recordation of a hearing or'trial 
must request a reporter or mechanical recor- 
dation; failure to make such a request pre- 
vents the issue from being raised on appeal. 
Holterman v. Holterman, 127 N.C. App. 109, 
488 S.E.2d 265 (1997). 

Applied in State v. McMorris, 290 N.C. 286, 
225 S.E.2d 553 (1976); State v. Tolley, 290 N.C. 
349, 226 S.E.2d 353 (1976); State v. Irick, 291 
N.C. 480, 231 S.E.2d 833 (1977); State v. 
Smith, 291 N.C. 505, 231 S.E.2d.663 (1977); 
Dawson. Indus., Inc. v. Godley Constr. Co., 29 
N.C. App. 270, 224 S.E.2d 266 (1976); Foy v. 
Bremson, 30 N.C. App. 662, 228 S.E.2d 88 
(1976); Wycoff v. Pritchard Paint & Glass Co., 
31 N.C. App. 246, 229 S.E.2d 47 (1976); 
Bullard v. North Carolina Nat’l Bank, 31 N.C. 
App. 312, 229 S.E.2d 245 (1976); Sturdivant v. 
Sturdivant, 31 N.C. App. 341, 229 S.E.2d 318 
(1976); In re Spinks, 32 N.C. App. 422, 232 
S.E.2d 479 (1977); Borg-Warner Acceptance 
Corp. v. David, 32 N.C. App. 559, 232 S.E.2d 
867 (1977); Dawson v. Sugg, 32 N.C. App. 650, 
233 S.E.2d 639 (1977); Reliance Ins. Co. v. 
Walker, 33 N.C. App. 15, 234 S.E.2d 206 
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(1977); State v. Woods, 293 N.C. 58, 235 S.E.2d _ 
47 (1977);. Productive Tool Corp. v. Pilot - 


Freight Carriers, Inc., 33 N.C. App. 241, 234 
S.E.2d 758 (1977); Moore v. Smith, 33. N.C. 
App. 275, 235 S.E.2d 102 (1977); State v. 
Tuttle, 33 N.C..App. 465, 235 S.E.2d 412 
(1977); State v. Gilliam, 33 N.C. App. 490, 235 
S.E.2d 421 (1977); State v. Minshew, 33 N.C. 
App. 593, 235 S.E.2d 866 (1977); Neasham v. 
Day, 34 N.C. App. 53, 237 S.E.2d 287 (1977); 
State v. Cunningham, 34 N.C. App. 72, 237 
S.E.2d 334 (1977); Parker v. Williams, 34 N.C. 
App. 563, 239 S.E.2d 270 (1977); State v. 
Graham, 35 N.C. App. 700, 242 S.E.2d 512 
(1978); State v. Braxton, 294 N.C. 446, 242 
S.E.2d 769 (1978); State v. Abernathy, 36 N.C. 
App. 527, 244 $.E.2d 696 (1978); Russell v. 
Taylor, 37 N.C. App. 520, 246 S.E.2d 569 
(1978); Williams v. Dameron, 37 N.C. App. 491, 
246 S.E.2d 586 (1978); Barbour v. Little, 37 
N.C. App. 686, 247 S.E.2d 252 (1978); Ruther- 
ford v. Bass Air Conditioning Co., 38 N.C. App. 
630, 248 S.H.2d 887 (1978); State v. Hodges, 
296 N.C. 66, 249 S.E.2d 371 (1978); In re 
Peoples, 296 N.C. 109, 250 S.E.2d 890 (1978); 
State v. Gibbs, 297 N.C. 410, 255 S.E.2d 168 
(1979); State v. Johnson, 298 N.C. 355, 259 
S.E.2d 752 (1979); North Carolina Nat] Bank 
v. Goode, 298 N.C. 485, 259 S.E.2d 288 (1979); 
State ex rel. Comm’r of Ins. v. North Carolina 
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Rate Bureau, 41 N.C. App. 310, 255 S.E.2d 557 
(1979); Francis v. Durham County Dep't of 
Social Servs., 41 N.C. App. 444, 255 S.E.2d 263 
(1979); Gilmore v. Gilmore, 42 N.C. App. 560, 
257 S.E.2d 116 (1979); Nicholson v. Hugh 
Chatham Mem. Hosp., 43 N.C. App. 615, 259 
S.E.2d 586 (1979); American Mfrs. Mut. Ins. 
Co. v. Ingram, 48 N.C. App. 621, 260 S.E.2d 
120 (1979); State v. Smith, 43 N.C. App. 727, 
259 S.E.2d 805 (1979); Shirley v. Administra- 
tive Office of Courts, 44 N.C. App. 188, 260 
S.E.2d 448 (1979); Patrick v. Mitchell, 44 N.C. 
App. 357, 260 S.E.2d 809 (1979); State v. 
Benton, 299 N.C. 16, 260 S.E.2d 917 (1980); 
State v. Matthews, 299 N.C. 284, 261 S.E.2d 
872 (1980); North Carolina State Bar v. 
Combs, 44 N.C. App. 447, 261 S.E.2d 207 
(1980); Robinhood Trails Neighbors v. Win- 
ston-Salem Zoning Bd. of Adjustment, 44 N.C. 
App. 539, 261 S.E.2d 520 (1980); Duke Power | 
Co. v. Winebarger, 300 N.C. 57, 265 S.E,2d 227 
(1980); State v. Jenkins, 300 N.C. 578, 268 
S.E.2d 458 (1980); Thomas v. Deloatch, 45 N.C. 
App. 322, 263 S.E.2d 615 (1980); Griffin v. 
Griffin, 45 N.C. App. 531, 263 S.E.2d 39 (1980); 
Swygert v. Swygert, 46 N.C. App. 173, 264 
S.E.2d 902 (1980); Hazard v. Hazard, 46 N.C. 
App. 280, 264 S.E.2d 908 (1980); Spartan 
Equip. Co. v. Troitino & Brown, Inc., 46 N.C. 
App. 348, 264 S.E.2d 759 (1980); State ex rel. 
Utils. Comm'n v. Springdale Estates Ass’n, 46 
N.C. App. 488, 265 S.E.2d 647 (1980); Heist v. 
Heist, 46 N.C. App. 521, 265 S.E.2d 434 (1980); 
State v. Trueblood, 46 N.C. App. 545, 265 
S.E.2d 664 (1980); Clarke v. Clarke, 47 N.C. 
App. 249, 267 S.E.2d 361 (1980); Outer Banks 
Contractors v. Forbes, 47 N.C. App. 371, 267 
S.E.2d 63 (1980); DeJaager v. DeJaager, 47 
N.C. App. 452, 267 S.E.2d 399 (1980); Thomp- 
son v. Lenoir Transf. Co., 48 N.C. App. 47, 268 
S.E.2d 534 (1980); Rice v. Peters, 48 N.C. App. 
697, 269 S.E.2d 740 (1980); Tan v. Tan, 49 N.C. 
App. 516, 272 S.E.2d 11 (1980); State v. Elam, 
302 N.C. 157, 273 S.E.2d 661 (1981); In re 
Biggers, 50 N.C. App. 332, 274 S.E.2d 236 
(1981); State v. McCoy, 303 N.C. 1, 277 S.E.2d 
515 (1981); Roberts v. Heffner, 51 N.C. App. 
646, 277 S.E.2d 446 (1981); Dealers Special- 
ties, Inc. v. Neighborhood Hous. Servs., Inc., 
305 N.C. 633, 291 S.E.2d 137 (1982); State v. 
Andrews, 306 N.C. 144, 291 S.E.2d 581 (1982); 
State v. Harris, 306 N.C. 724, 295 S.E.2d 391 
(1982); State v. Earnhardt, 307 N.C. 62, 296 
S.E.2d 649 (1982); State v. Woods, 307 N.C. 
213, 297 S.E.2d 574 (1982); State v. Mackey, 56 
N.C. App. 468, 291 S.E.2d 663 (1982); State v. 
Best, 59 N.C. App. 96, 295 S.E.2d 774 (1982); 
State v. Briley, 59 N.C. App. 335, 296 S.E.2d 
501 (1982); Duke Power Co. v. Flinchem, 59 
N.C. App. 349, 296 S.E.2d 804 (1982); Crump v. 
Coffey, 59 N.C. App. 553, 297 S.E.2d 131 
(1982); Scott v. Kiker, 59 N.C. App. 458, 297 
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S.E.2d 142 (1982); State v. Thompson, 59 N.C. 
App. 425, 297 S.E.2d 177 (1982); State v. 
Godwin, 59 N.C. App. 662, 297 S.E.2d 623 
(1982); State v. Cheek, 307 N.C. 552, 299 
S.E.2d 633 (1983); State v. Myrick, 60 N.C. 
App. 362, 299 S.H.2d 439 (1983); West v. Slick, 
60 N.C. App. 345, 299 S.E.2d 657 (1983); State 
v. Owens, 61 N.C. App. 342, 300 S.E.2d 581 
(1983); State v. Capps, 61 N.C. App. 225, 300 
S.E.2d 819 (1983); State v. Setzer, 61 N.C. App. 
500, 301 S.E.2d 107 (1983); Four Seasons 
Homeowners Ass'n v. Sellers, 62 N.C. App. 205, 
302 S.E.2d 848 (1983); State v. Sanderson, 62 
N.C. App. 520, 302 S.E.2d 899 (1983); Martin- 
Kahill Ford Lincoln Mercury, Inc. v. Skidmore, 
62 N.C. App. 736, 303 S.E.2d. 392 (1983); 
McKay v. Parham, 63 N.C. App. 349, 304 
S.E.2d 784 (1983); State v. Williams, 309 N.C. 
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Behringer v. City of Raleigh, 107 N.C. App. 
505, 421 S.E.2d 179 (1992); Crowell Construc- 
tors, Inc. v. North Carolina Dep’t of Env’, 
Health & Natural Resources, 107 N.C. App. 
716, 421 S.E.2d 612 (1992); State v. Burton, 
108 N.C. App. 219, 423 S.E.2d 484 (1992); 
State v. Glenn, 333 N.C. 296, 425 S.E.2d 688 
(1993); State v. Syriani, 333 N.C. 350, 428 
S.E.2d 118 (1993); Guyther v. Nationwide Mut. 
Fire Ins. Co., 109 N.C. App. 506, 428 S.E.2d 
238 (1993); Jones v. Shoji, 110 N.C. App. 48, 
428 S.E.2d 865 (1993); State v. Pharr, 110 N.C. 
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App. 430, 430 S.E.2d 267 (1993); In re Huang, 
110 N.C. App. 683, 431 S.E.2d 541 (1998); 
Dixon v. Taylor, 111 N.C. App. 97, 431 S.E.2d 
778 (1993); State v. Petersilie, 334 N.C. 169, 
432 S.E.2d 832 (1993); State v. Oliver, 334 N.C. 
513, 434 S.E.2d 202 (1993); State v. Najewicz, 
112 N.C. App. 280, 436 S.E.2d 132 (1993); Bell 
Atl. Tricon Leasing Corp. v. DRR, Inc., 114 
N.C. App. 771, 448 S.E.2d 374 (1994); State v. 
Roten, 115 N.C. App. 118, 443 S.E.2d 794 
(1994); State v. Moseley, 336 N.C. 710, 445 
S.E.2d 906 (1994); Richardson v. Patterson, 
116 N.C. App. 661, 448 S.E.2d 861 (1994); Post 
& Front Properties, Ltd. v. Roanoke Constr. 
Co., 117 N.C. App. 93, 449 S.E.2d 765 (1994); 
State v. Donnell, 117 N.C. App. 184, 450 S.E.2d 
533 (1994); State v. Moore, 339 N.C. 456, 451 
S.E.2d 232 (1994); Welling v. Walker, 117 N.C. 
App. 445, 451 S.E.2d 329 (1994); Associated 
Mechanical Contractors v. Payne, 118 N.C. 
App. 54, 453 S.E.2d 545 (1995); Talton v. Mac 
Tools, Inc., 118 N.C. App. 87, 453 S.E.2d 563 
(1995); Britthaven, Inc. v. North Carolina 
Dep’t of Human Resources, 118 N.C. App. 379, 
455 8.H.2d 455 (1995); State v. Hunt, 339 N.C. 
622, 457 S.E.2d 276 (1994); Branch Banking & 
Trust Co. v. Staples, 120 N.C. App. 227, 461 
S.E.2d 921 (1995); State v. Rhome, 120 N.C. 
App. 278, 462 S.E.2d 656 (1995); In re Mount 
Shepherd Methodist Camp, 120 N.C. App. 388, 
462 S.E.2d 229 (1995); State v. Richardson, 
341 N.C. 658, 462 S.E.2d 492 (1995); State v. 
Jaynes, 342 N.C. 249, 464 S.E.2d 448 (1995); 
State v. King, 342 N.C. 357, 464 S.E.2d 288 
(1995); State v. Gregory, 342 N.C. 580, 467 
S.E.2d 28 (1996); Newton v. New Hanover 
County Bd. of Educ., 342 N.C. 554, 467 S.E.2d 
58 (1996); State v. McGirt, 122 N.C. App. 237, 
468 S.E.2d 833 (1996); Bowers v. Olf, 122 N.C. 
App. 421, 470 S.E.2d 346 (1996); State v. 
Vanhoy, 343 N.C. 476, 471 S.E.2d 404 (1996), 
overruled on other grounds, State v. Gaines, 
345 N.C, 647, 483 S.E.2d 396 (1997); State v. 
Weaver, 123 N.C. App. 276, 473 S.E.2d 362 
(1996); Setzer v. Boise Cascade Corp., 123 N.C. 
App. 441, 473 S.E.2d 431 (1996); Onslow 
County v. Phillips, 123 N.C. App. 317, 473 
S.E.2d 643 (1996), modified on other grounds, 
346 N.C. 265, 485 S.E.2d 618 (1997); Adams v. 
Kelly Springfield Tire Co., 123 N.C. App. 681, 
474 S.E.2d 793 (1996); State v. Elliott, 344 
N.C. 242, 475 S.E.2d 202 (1996); State v. 
Hairston, 123 N.C. App. 753, 475 S.E.2d 242 
(1996); Nicholson v. American Safety Util. 
Corp., 124 N.C. App. 59, 476 S.E.2d 672 (1996), 
cert. granted, — N.C. —, 483 S.E.2d 173, — 
N.C. —, 483 S.E.2d 174 (1997), modified and 
aff'd, 346 N.C. 767, 488 S.E.2d 240 (1997); 
Barber v. Continental Grain Co., 124 N.C. App. 
310, 477 S.E. 2d 77 (1996); Curry v. First Fed. 
Savs. & Loan Ass’n, 125 N.C. App. 108, 479 
S.E.2d 286 (1996), cert. denied, 346 N.C. 278, 
487 S.E.2d 544 (1997); Woods v. City of 
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Wilmington, 125 N.C. App. 226, 480 S.E.2d 
429 (1997); State v. Manley, 345 N.C. 484, 480 
S.E.2d 659 (1997); Holt v. Williamson, 125 
N.C. App. 305, 481 S.E.2d 307 (1997), cert. 
denied, 346 N.C. 178, 486 S.E.2d 204 (1997); 
Taylor v. NationsBank Corp., 125 N.C. App. 
515, 481 S.E.2d 358 (1997); State v. Ray, 125 
N.C. App. 721, 482 S.E.2d 755 (1997); Farmah 
v. Farmah, 126 N.C. App. 210, 484 S.E.2d 96 
(1997); State v. Gaines, 345 N.C. 647, 483 
S.E.2d 396 (1997), cert. denied, — U.S. —, 118 
S. Ct. 248, 139 L. Ed. 2d 177 (1997); State v. 
Fernandez, 346 N.C. 1, 484 S.E.2d 350 (1997); 
State v. Fernandez, 346 N.C. 1, 484 S.E.2d 350 
(1997); Whitfield v. Gilchrist, 126 N.C. App. 
241, 485 S.E.2d 61 (1997); Whitfield v. 
Gilchrist, 126 N.C. App. 241, 485 S.E.2d 61 
(1997), rev'd on other grounds, 348 N.C. 39, 
497 S.E.2d 412 (1998); State v. Buckom, 126 
N.C. App. 368, 485 S.E.2d 319 (1997), cert. 
denied, — U.S. —, 118S. Ct. 425, 139 L. Ed. 2d 
326 (1998); Amjad Al-Hourani v. Ashley, 126 
N.C. App. 519, 485 S.E.2d 887 (1997); State v. 
Woods, 126 N.C. App. 581, 486 S.E.2d 255 
(1997); State v. Brice, 126 N.C. App. 788, 486 
S.E.2d 719 (1997); State v. Jones, 346 N.C. 
704, 487 S.E.2d 714 (1997); State v. LeGrande, 
346 N.C. 718, 487 S.E.2d 727 (1997); State v. 
Neal, 346 N.C. 608, 487 S.E.2d 734 (1997), 
cert. denied, — U.S. —, 118 S. Ct. 1072, 140 L. 
Ed. 2d 131 (1998); State v. Beck, 346 N.C. 750, 
487 S.E.2d 751 (1997); State v. Ward, 127 N.C. 
App. 115, 487 S.E.2d 798 (1997); State v. 
Pickens, 346 N.C. 628, 488 S.E.2d 162 (1997); 
State v. Allen, 346 N.C. 731, 488 S.E.2d 188 
(1997); State v. Stinson, 127 N.C. App. 252, 489 
S.E.2d 182 (1997); State v. Flowers, 347 N.C. 1, 
489 S.E.2d 391 (1997); Smith v. Sealed Air 
Corp., 127 N.C. App. 359, 489 S.E.2d 445 
(1997); State v. Barfield, 127 N.C. App. 399, 
489 S.E.2d 905 (1997); State v. Applewhite, 
127 N.C. App. 677, 493 S.E.2d 297 (1997); 
State v. Applewhite, 127 N.C. App. 677, 493 
S.E.2d 297 (1997); Wicker v. Holland, 128 N.C. 
App. 524, 495 S.E.2d 398 (1998); Rousselo v. 
Starling, 128 N.C. App. 439, 495 S.E.2d 725 
(1998); State v. Taylor, 128 N.C. App. 394, 496 
S.E.2d 811 (1998). 


II. LIMITING SCOPE OF REVIEW. 
A. Generally. 


Generally, review by court of appeals is 
limited by properly presented assign- 
ments of error and exceptions. North Caro- 
lina Dep’t of Cor. v. Hodge, 99 N.C. App. 602, 
394 S.E.2d 285 (1990). 

Question Must Be Presented on Appeal. 
— The proviso to subsection (a) allows review 
of the questions, without exceptions or assign- 
ments of error, which were reviewed under the 
old rules by the appeal itself or an exception to 
the judgment (such as the legal sufficiency of 
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the indictment, subject matter jurisdiction, 
the plea, the jury verdict and the judgment) 
but this proviso does not negate the require- 
ment of N.C.R.A.P., Rule 28 question must be 
presented and argued in the brief in order to 
obtain appellate review of it. State v. Brothers, 
33 N.C. App. 233, 234 S.E.2d 652, cert. denied, 
293 N.C. 160, 236 S.E.2d 704 (1977). 

A defendant may properly present on appeal 
the questions in subsection (a) of this rule 
without taking any exceptions or making any 
assignments of error in the record and may 
properly present for review the denial of his 
motion for nonsuit under § 15-173 without 
making any exception in the record. However, 
in both these situations, the defendant must 
still bring those questions forward in his brief, 
argue them and cite authorities in support of 
his arguments. Failure to do so means that 
those questions are not properly presented for 
review. State v. Samuels, 298 N.C. 783, 260 
S.E.2d 427 (1979). 

Appellate review depends on specific excep- 
tions and proper assignments of error pre- 
sented in the record on appeal. Wade v. Wade, 
72.N.C. App. 372, 325 S.E.2d 260, cert. denied, 
313 N.C. 612, 330 S.E.2d 616 (1985). 

Grounds for Obstruction and Error 
Must Be the Same. — Although defendant 
objected to instructions, he did not object on 
the ground upon which he asserted error, and 
he did not preserve the alleged error for appel- 
late review. State v. Francis, 341 N.C. 156, 459 
S.E.2d 269 (1995). 


B. Issues Not Requiring Objection or 
Motion. 


Findings and Conclusions of Law May 
Be Challenged for First Time in Brief. — 
This rule provides that notwithstanding the 
absence of exceptions, an appeal duly taken 
from a final judgment may present for review, 
if properly raised in the brief, the question of 
whether the judgment is supported by the 
findings of fact and conclusions of law. Ander- 
son Chevrolet/Olds, Inc. v. Higgins, 57 N.C. 
App. 650, 292 S.E.2d 159 (1982). 
Exceptions or specific assignments of 
error are not required where the ques- 
tion is whether summary judgment was 
properly granted. The appeal from the judg- 
ment is itself an exception thereto. Vernon, 
Vernon, Wooten, Brown & Andrews v. Miller, 
73 N.C. App. 295, 326 S.E.2d 316 (1985). 
_ Section (a) of this rule does not require a 

party against whom summary judgment has 
been entered to place exceptions and assign- 
-ments of error into the record on appeal. Ellis 
v. Williams, 319 N.C. 418, 355 S.E.2d 479 
(1987). 

Although the enumeration of findings of fact 
and conclusions of law is technically unneces- 
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sary and generally inadvisable in summary 
judgment cases, summary judgment, by defi- 
nition, is always based on two underlying 


- questions of law: (1) Whether there is a genu- 


ine issue of material fact and (2) whether the 
moving party is entitled to judgment. On ap- 
peal, review of summary judgment is necessar- 
ily limited to whether the trial court’s conclu- 
sions as to these questions of law were correct 
ones. Thus, notice of appeal adequately ap- 
prises the opposing party and the appellate 
court of the limited issues to be reviewed. Ellis 
v. Williams, 319 N.C, 413, 355 S.E.2d 479 
(1987). 

An appeal from entry of summary judgment 
presents the question of whether the judgment 
is supported by the conclusions of law, and 
therefore constitutes an exception to the gen- 
eral requirement of section (a) of this rule that 
assignments of error must appear in the 
record. Burton v. NCNB Nat’l Bank, 85 N.C. 
App. 702, 355 S.E.2d 800 (1987). 

Or Where Questions of Jurisdiction or 
Sufficiency of Criminal Charge Are 
Raised. — Under this rule, upon appeal, any 
party may present for review, by properly 
raising the issue in the brief, the questions of 
whether the court had jurisdiction of the sub- 
ject matter, and whether a criminal charge is 
sufficient in law. This is true, notwithstanding 
the absence of exceptions or assignments of 
error in the record on appeal. State v. Beaver, 
291 N.C. 137, 229 S.E.2d 179 (1976)... 

Under section (a) any party may present for 


- review, by properly raising the issue in his 
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brief, the questions of whether the court had 
jurisdiction of the subject matter and whether 
a criminal charge is sufficient in law. This rule 
applies even when no motion is made to quash. 
State v. Jones, 36 N.C. App. 268, 243 S.E.2d 
827 (1978). 

Failure to object at trial ordinarily waives 
the right to assert error on appeal. However, 
the sufficiency of a criminal charge may be 
challenged without any exceptions or assign- 
ment of error having been made. State v. 
Wortham, 80 N.C. App. 54, 341 S.E.2d 76 
(1986), rev'd in part on other grounds, 318 
N.C. 669, 351 S.E.2d 294 (1987). 

Whether assault on a female is charged as a 
lesser included offense by an indictment 
charging attempted rape questions the suffi- 
ciency of the indictment. Accordingly, the issue 
may be raised on appeal, even in the absence of 
timely objection at trial. State v. Wortham, 80 
N.C. App. 54, 341 S.E.2d 76 (1986), rev'd in 
part on other grounds, 318 N.C. 669, 351 
S.E.2d 294 (1987). . 

Subject Matter Jurisdiction. — Notwith- 
standing the absence of exceptions properly 
set out in the record on appeal, a party may 
present for review the question of subject mat- 
ter jurisdiction by raising the issue in his brief. 
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Carter v. North Carolina State Bd. of Registra- 
tion, 86 N.C. App. 308, 357 S.E.2d 705 (1987). 

Whether one has standing to obtain 
judicial review of administrative deci- 
sions is a question of subject matter juris- 
diction which, notwithstanding the absence 
of exceptions or assignments of error in the 
record on appeal, a party may present for 
review by properly raising the issue in his 
brief. In re Wheeler, 85 N.C. App. 150, 354 
S.H.2d 374 (1987). 

When a trial court acts contrary to a 
statutory mandate and a defendant is 
prejudiced thereby, the right to appeal the 
court’s action is preserved, notwithstanding 
defendant’s failure to object at trial. State v. 
Ashe, 314 N.C. 28, 331 S.E.2d 652 (1985); 
Herell v. Taylor, 97 N.C. App. 57, 387 S.E.2d 
230 (1990). 


iil. Se ING QUESTIONS FOR 
APPEAL. 


A. Generally. 


When a party fails to raise an appeal- 
able issue, the appellate court will gener- 
ally not raise it for that party. Harris v. 
Harris, 307 N.C. 684, 300 S.E.2d 369 (1983). 


Only exceptions noted in the record and 


made the basis for assignments of error will be 
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considered on appeal. State v. Kidd, 60 N.C. ° 


App. 140, 298 S.E.2d 406 (1982), cert. denied, 
307 N.C. 700, 301 S.E.2d 393 (1983). 

A party must, prior to arguing an alleged 
error in his brief, (a) alert the appellate court 
that no action was taken by counsel at the trial 
level, and (b) establish his right to review by 
asserting in what manner the exception is 
preserved by rule or law or, when applicable, 
how the error amounted to a plain error or 
defect affecting a substantial right which may 
be noticed although not brought to the atten- 
tion of the trial court. State v. Oliver, 309 N.C. 
326, 307 S.E.2d 304 (1983). 

Where defendant failed to Specihidally and 
distinctly allege that the trial court’s instruc- 
tion amounted to plain error, defendant 
waived any appellate review. State v. 
Hamilton, 338 N.C. 193, 449 S.E.2d 402 
(1994). 

In order to preserve a question for ap- 
pellate review, a party must have presented 
the trial court with a timely request, objection 
or motion, stating the specific grounds for the 
ruling sought if the specific grounds are not 
apparent. State v. Eason, 328 N.C. 409, 402 
S.E.2d 809 (1991). 

Burden of Establishing Right to Review 
Where Not Raised at Trial, — Where no 
action was taken by counsel during the course 
of the proceedings, the burden is on the party 
alleging error to establish its right to review; 
that is, that an exception, “by rule or law was 
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deemed preserved or taken without any such 
action,” or that the alleged error constitutes 
plain error. State v. Oliver, 309 N.C. 326, 307 
S.E.2d 304 (1983). 

When a defendant contends that an excep- 
tion, in the words of subdivision (b)(1) of this 
rule, “by rule or law was deemed preserved or 
taken without” objection made at trial, he has 
the burden of establishing his right to appel- 
late review by showing that the exception was 
preserved by rule or law or that the error 
alleged constitutes plain error. In so doing, he 
must alert the appellate court to the fact that 
no action was taken by counsel at trial and 
then establish his right to review by asserting 
the manner in which the exception was pre- 
served or how the error may be noticed al- 
though not brought to the attention of the trial 
court. State v. Gardner, 315 N.C. 444, 340 
S.E.2d 701 (1986). 

Failure to Except Precludes Review. — 
The general rule is that where no objection or 
exception is made at trial to the allegedly 
improperly admitted evidence, the appellant 
may not challenge the item for the first time on 
appeal. State v. Jordan, 49 N.C. App. 561, 272 
S.E.2d 405 (1980). 

The appellate court will not consider argu- 
ments based upon issues which were not pre- 
sented or adjudicated by the trial tribunal and 
the lack of an exception or assignment of error 
addressed to the issue attempted to be raised 
is a fatal defect. State v. Smith, 50 N.C. App. 
188, 272 S.H.2d 621 (1980). 

In an action for breach of contract, plaintiff 
waived its objection to the trial court’s framing 
of an issue submitted to the jury since plaintiff 
did not object to that issue at trial nor did it 
request a different issue. Burke County Pub. 
Sch. Bd. of Educ. v. Juno Constr. Corp., 50 N.C. 
App. 238, 273 S.E.2d 504, cert. withdrawn as 
improvidently granted, 304 N.C. 187, 282 
S.E.2d 778 (1981). 

In plaintiff’s action for divorce from bed and 
board on the ground that defendant had ren- 
dered such indignities as to make her life 
burdensome, defendant could not complain on 
appeal that the issue of plaintiff’s indignities 
offered to defendant should have been submit- 
ted to the jury, since defendant never de- 
manded submission of the issue at trial. 
Vandiver v. Vandiver, 50 N.C. App. 319, 274 
S.E.2d 2438, cert. denied, 302 N. C. 634, 280 
S.E.2d 449 (1981). 

The plaintiffs, who did not object at trial to 
the submission of the contributory negligence 
issue to the jury, could not complain on appeal. 
Kirk v. R. Stanford Webb Agency, Inc., 75 N.C. 
App. 148, 330 S.E.2d 262, cert. denied, 314 
N.C. 541, 335 S.E.2d 18 (1985). 

Where the trial judge improperly excluded 
evidence because he viewed it as parol evi- 
dence varying the terms of an express con- 
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tract, but plaintiff assigned no error to the 
ruling, it could not be reached on appeal. Catoe 
v. Helms Constr. & Concrete Co., 91 N.C. App. 
492, 372 S.E.2d 331 (1988). 

Where State neither objected nor excepted 
to defendant’s oral motion to suppress, and 
instead the district attorney stated that he 
was prepared to go forward with a hearing so 
that he could show why the statements made 
by defendant were admissible, objection and 
exception would not be deemed to have been 
made by operation of law, and the State was 
precluded from arguing on appeal that defen- 
dant’s motion was untimely or improper. State 
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v. Seagle, 96 N.C. App. 318, 385 S.E.2d 532 | 


(1989). 

Where defendant assigned error to the trial 
judge’s ruling allowing six questions/ex- 
changes on cross-examination, but only four of 
them were objected to on appeal, the remain- 
ing two questions were waived, as they were 
not properly preserved on appeal. State v. 
Gallagher, 101 N.C. App. 208, 398 S.E.2d 491 
(1990). 


Plaintiff’s argument was dismissed where ' 


plaintiff did not raise the issues in the court 
below. Pharr v. Worley, 125 N.C. App. 136, 479 
S.E.2d 32 (1996). 

Capital Cases. —- In every case where a 
death sentence has been pronounced, it is the 
practice of the Supreme Court to carefully 
review the entire record to determine if preju- 
dicial error appears. State v. Warren, 289 N.C. 
551, 223 S.E.2d 317 (1976). 

The general rule that exceptions to improper 
remarks of counsel during argument must be 
taken before verdict has been modified so that 
it does not apply to death cases where the 
argument of counsel is so prejudicial to defen- 
dant that the prejudicial effect of such argu- 
ment could not have been removed from the 
jurors’ minds by any instruction the trial judge 
might have given. State v. Alford, 289 N.C. 
372, 222 S.E.2d 222, vacated in part on other 
grounds, Carter v. North Carolina, 429 U.S. 
809, 97S. Ct. 46, 50 L. Ed. 2d 69 (1976). 

If, after careful review of the entire record in 
capital cases error does appear, even though 
not assigned by defendant, the Supreme Court 
will take cognizance of the error ex mero motu. 
State v. Warren, 289 N.C. 551, 223 S.B.2d 317 
(1976). 

If, upon an examination of the record for the 
ascertainment of reversible error in capital 
cases, error is found, it then becomes the duty 
of the Supreme Court upon its own motion to 
recognize and act upon the error so found. 
State v. Warren, 289 N.C. 551, 223 S.E.2d 317 
(1976). 

Defendant who assigned error to the sub- 
mission of an aggravating circumstance to the 
jury preserved his exception by objecting to it 
on several occasions, thus defendant could 
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appeal pursuant to subdivision (b)(1). State v. 
Bunning, 338 N.C. 483, 450 S.E.2d 462 (1994). 

In a prosecution for murder the trial 
court erred in allowing the defendant a 
new trial on the basis that the retroactivity of 
the Mullaney rule (see Hankerson v. North 
Carolina, 432 U.S. 233, 97 S. Ct. 2339, 53 L. 
Ed. 2d 306 (1977)) was applicable, where the 
defendant-appellant did not object or assign as 
error on appeal the instructions of the trial 
court to the jury requiring the defendant to 
prove the absence of malice or that he acted in 
self-defense in order to reduce the alleged 
crime of murder in the second degree to volun- 
tary manslaughter. State v. Watson, 37 N.C. 
App. 399, 246 S.E.2d 25, appeal dismissed, 295 
N.C. 652, 257 S.E.2d 434 (1978). 

Purpose of provision in subdivision 
(b)(1) of this rule that an exception shall be 
set out immediately following the record of 
judicial action to which it is addressed is to 
make appellate review more effective by nar- 
rowing the scope of inquiry to, and providing a 
visible reference point in the record for, the 
particular judicial action which the appellant 
assigns as error. State v. Hall, 85 N.C. App. 
447, 355 S.E.2d 250, cert. denied, 320 N.C. 
515, 358 8.E.2d 525 (1987). 

Failure to object to the introduction of 
evidence is a waiver of the right to do so, 
and its admission, even if incompetent, is not a 
proper basis for appeal. State v. Lucas, 302 
N.C. 342, 275 S.E.2d 433 (1981). 

Where no action was taken by counsel dur- 


~ ing the course of the proceedings, the burden is 


on the party alleging error to establish its 
right to review, that is, that an exception, by 
rule or law was deemed preserved or taken 
without any such action, or that the alleged 
error constitutes plain error. State v. Gardner, 
68 N.C. App. 515, 316 S.E.2d 131 (1984), aff’d, 
315 N.C. 444, 340 S.E.2d 701 (1986). 

Where defendant failed to object to the dis- 
trict attorney's summary of the evidence of- 
fered upon his guilty plea, he waived his right 
to appeal any possible error regarding this 
evidence. State v. Mullican, 95 N.C. App. 27, 
381 S.E.2d 847 (1989), aff’d, 329 N.C. 683, 406 
S.E.2d 854 (1991). 

Untimely Objection. — Where, at the time 
of defendant’s objection to the admission of the 


-envelope’s contents, plaintiff had previously 
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been permitted to testify about them without 
objection, defendant’s objection was not raised 
in a timely manner. Main St. Shops, Inc. v. 
Esquire Collections, Ltd., 115 N.C. App. 510, 
445 S.E.2d 420 (1994). 

Evidence Incompetent by Statute. 
Failure of the trial judge to exclude evidence 
rendered incompetent by statute is reversible 
error, whether objection is interposed and ex- 
ception noted or not. State v. McCall, 289 N.C. 
570, 223 S.E.2d 334 (1976). 
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Another exception to the waiver rule im- 
plicit in subsection (b) is the admission of 
evidence contrary to a statute which precludes 
its admission in furtherance of some public 
policy of the State. In this instance failure to 
object to the evidence does not waive one’s 
right to have the error considered on appeal. 
State v. Strickland, 290 N.C. 169, 225 S.E.2d 
531 (1976). 

Matters Underlying a Motion in Limine. 
— It is not sufficient to simply file a pretrial 
motion in limine to exclude evidence which the 
trial judge has not heard; to preserve for 
appeal matters underlying a motion in limine, 
the movant must make at least general objec- 
tion when the evidence is offered at trial. 
Beaver v. Hampton, 106 N.C. App. 172, 416 
S.E.2d 8 (1992), rev’d on other grounds, 333 
N.C. 455, 427 S.E.2d 317 (1993), ( 

Discretion of Trial Judge. — A motion to 
strike out testimony, to which no objection was 
aptly made, is addressed to the discretion of 
the trial judge, and his ruling in the exercise of 
such discretion, unless abuse of that discretion 
appears, is not subject to review on appeal. 
State v. Hensley, 29 N.C. App. 8, 222 S.E.2d 
716, cert. denied, 290 N.C. 95, 225 S.E.2d 325 
(1976). 

Discretion of Appellate Court. — Al- 
though defendant did not properly preserve for 
appeal either issue on which he was relying, 
the Court of Appeals may hear appeals in its 
discretion under N.C.R.A.P., Rule 2. State v. 
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Petty, 100 N.C. App. 465, 397 S.E.2d 337. 


(1990). 

An objection to testimony not taken in 
apt time is waived. State v. Hensley, 29 N.C. 
App. 8, 222 S.E.2d 716, cert. denied, 290 N.C. 
95, 225 S.E.2d 325 (1976). 

Exceptions to improper remarks of counsel 
during argument to the jury, like those to the 
admission of incompetent evidence, must be 
made in apt time or else be lost. State v. Alford, 
289 N.C. 372, 222 S.H.2d 222, vacated in part 
on other grounds, Carter v. North Carolina, 
429 U.S. 809, 97 S. Ct. 46, 50 L. Ed. 2d 69 
(1976). 

Jurisdiction of the Supreme Court on appeal 
is limited to questions of law or legal inference, 
which, ordinarily, must be presented by objec- 
tions duly entered and exceptions duly taken 
to the rulings of the lower court. State v. 
Hedrick, 289 N.C. 232, 221 S.E.2d 350 (1976). 

Errors based on rulings made during the 
trial must ordinarily be called to the attention 
of the court by an objection taken when the 
ruling is made. State v. Hedrick, 289 N.C. 232, 
221 S.E.2d 350 (1976). 

Ordinarily, exceptions to improper remarks 
of counsel during argument must be taken 
before verdict. State v. Alford, 289 N.C. 372, 
222 S.E.2d 222, vacated in part on other 
grounds, Carter v. North Carolina, 429 U.S. 
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809, 97 S. Ct. 46, 50 L. Ed. 2d 69 (1976). 

While, ordinarily, failure to object in apt 
time to incompetent testimony will be re- 
garded as a waiver of objection, and its admis- 
sion not assignable as error, this rule is subject 
to an exception where the introduction or use 
of the evidence is forbidden by statute. State v. 
McCall, 289 N.C. 570, 223 S.E.2d 334 (1976). 

When there is no objection to an offer of 
evidence or a motion to strike after its admis- 
sion, any objection or exception is lost. Unless 
objection is made at the proper time, it is 
waived. State v. Isom, 52 N.C. App. 331, 278 
S.E.2d 327, cert. denied, 303 N.C. 548, 281 
S.E.2d 398 (1981). 

Failure to make contemporaneous objection 
to the jury charge prevents the court from 
recalling the jury to correct allegedly prejudi- 
cial errors; such failure constitutes a waiver of 
the right to challenge the instructions on ap- 
peal. Lee v. Keck, 68 N.C. App. 320, 315 S.E.2d 
323, cert. denied, 311 N.C. 401, 319 S.E.2d 271 
(1984). 

Defendant neither moved for recess nor ob- 
jected to trial court’s decision to proceed when 
his witnesses had not appeared after fifty 
minutes. Thus, defendant cannot argue on 
appeal for first time that trial court erred by 
proceeding to jury without testimony by such 
witnesses. State v. Williams, 100 N.C. App. 
567, 397 S.E.2d 364 (1990), appeal dismissed, 
328 N.C. 576, 403 S.E.2d 520 (1991). 

Except where the error complained of 
is so prejudicial that even upon timely ob- 
jection no purported curative instruction could 
possibly remove the prejudicial effect, coun- 
sel’s failure to make timely objection will not 
waive defendant’s right to object under subsec- 
tion (b). State v. Strickland, 290 N.C. 169, 225 
S.E.2d 531 (1976). 

Or Where Error Violates Defendant’s 
Constitutional Rights. — Where the error 
violates defendant’s right to a trial by a jury of 
twelve, defendant's failure to object is not fatal 
to his right to raise the question on appeal. 
State v. Ashe, 314 N.C. 28, 331 S.E.2d 652 
(1985). 

Where defendant failed to object to 
trial court’s termination of first trial by a 
declaration of mistrial, defendant was not 
entitled by reason of former jeopardy to dis- 
missal of charge against him; defendant was 
given notice and opportunity to object before 
mistrial was declared. State v. Sanders, 122 
N.C. App. 691, 471 S.E.2d 641 (1996). 

Review Limited to Plain Error. — Where 
defendant failed to object to jury instruction at 
trial, Supreme Court’s review of alleged error 
was limited on appeal to review for plain error. 
State v. Black, 328 N.C. 191, 400 S.E.2d 398 
(1991). 

Where a defendant did not object to instruc- 
tion at trial, any defect in the instruction must 
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rise to the level of plain error for defendant to 
be entitled to relief on appeal. State v. Terry, 
329 N.C. 191, 404 S.E.2d 658 (1991). 

Exception to Default Judgment. — De- 
fendant’s exception to judgment, entered in 
open court, permitted him to challenge on 
appeal whether a default judgment could be 
based upon plaintiff’s complaint. Hunter v. 
Spaulding, 97 N.C. App. 372, 388 S.H.2d 630 
(1990). 

When a defendant presents evidence at 
trial, he waives his right on appeal to assert 
the trial court’s error in denying the motion to 
dismiss at the close of the state’s evidence. 
State v. Davis, 101 N.C. App. 409, 399 S.E.2d 
371 (1991). 

An unrepresented party is not relieved 
of the duty to object to evidence in order to 
preserve the issue for appeal. Seafare Corp. v. 
Trenor Corp., 88 N.C. App. 404, 363 S.E.2d 
643, cert. denied, 322 N.C. 113, 367 S.E.2d 917 
(1988). 

Where a _ statement contains both 
corrobative and noncorroborative evi- 
dence, the defendant must object specifically 
to the inadmissible portions. State v. Demery, 
113 N.C. App. 58, 4387 S.E.2d 704 (1993). 

Withdrawal of Challenged Questions. — 
Where a defendant withdraws challenged 
questions, the court’s ruling on those questions 
is not preserved for review. State v. Larrimore, 
340 N.C. 119, 456 S.E.2d 789 (1995). 

Substantial Compliance Sufficient for 
Preservation of Error. — Where at the 
charge conference, plaintiff specifically ob- 
jected to the submission to the jury of the issue 
of the doctrine of sudden emergency, and later 
objected to the content of sudden emergency 
charge, and plaintiff specifically referenced 
this portion of the transcript within his brief 
and included a copy of the trial court’s instruc- 
tion on the sudden emergency doctrine, plain- 
tiff substantially complied with the rules of 
Appellate Procedure and therefore adequately 
preserved to question for appellate review. 
Holbrook v. Henley, 118 N.C. App. 151, 454 
_§.E.2d 676 (1995). 

Issue Not Preserved. — Defendant argued 
that cautionary instruction was error, as it 
drew particular attention to prosecutor’s im- 
proper question; however, before the judge 
gave the second instruction, defense counsel 
did not object and defendant failed to preserve 
the issue for appellate review. State v. Ballew, 
113 N.C. App. 674, 440 S.E.2d 565 (1994), 
aff'd, 339 N.C. 733, 453 S.E.2d 865 (1995). 

The purpose of subdivision 10(b)(2) is to 
encourage the parties to inform the trial court 
of errors in its instructions so that it can 
correct the instructions to cure any potential 
errors before the jury deliberates on the case 
and thereby eliminate the need for a new trial. 
State v. Allen, 339 N.C. 545, 453 S.E.2d 150 


RULES OF APPELLATE PROCEDURE 


Rule 10 


(1995), overnied on other grounds, State v. 
Gaines, 345 N.C.-647, 483 S.E.2d 396 (1997). 


B. Jury Instructions; Findings and 
Conclusions of Judge. 


The purpose of subdivision (b)(2) of this 
rule is to encourage the parties to inform the 
trial court of errors in its instructions so that it 
can correct the instructions and cure any po- 
tential errors before the jury deliberates on the 
case and thereby eliminate the need for a new 
trial. Indeed, even when the “plain error” rule 
is applied, it is the rare case in which an 
improper instruction will justify reversal of a 
criminal conviction when no objection has 
been made in the trial court. State v. Odom, 
307 N.C. 655, 300 S.E.2d 375 (1983); State v. 
Sigmon, 74 N.C. App. 479, 328 S.E.2d 843 
(1985). 

The purpose of subdivision (b)(2) of this rule 
appears to be to provide the trial court an 
opportunity to correct any obvious defects and 
thereby eliminate the need for an appeal and a 
new proceeding. Implicit in this rule is also an 
obligation on a party to object to erroneous 
findings made by the trial court. State v. Bra- 
dley, 91 N.C. App. 559, 373 S.E.2d 130 (1988), 
cert. denied, 324 N.C. 114, 377 S.E.2d 238 
(1989). 

Subdivision (b)(2) of this rule and Rule 
21 of the Rules of Practice for the Supe- 
rior and District Courts were designed to 


_ prevent unnecessary new trials caused by 


errors in instructions that the court could have 
corrected if brought to its attention at the — 
proper time. This policy is met when a request 
to alter an instruction has been submitted and 
the trial judge has considered and refused the 
request. In most instances, it is obvious that 
further objection at the close of the instruc- 
tions would be unavailing. Wall v. Stout, 310 
N.C, 184, 311 $.E.2d 571 (1984); Mills v. New 
River Wood Corp., 77 N.C. App. 576, 335 
S.E.2d 759 (1985). = 

Subdivision (b)(2) Mandatory. — Subdi- | 
vision (b)(2) of this rule, requiring objection to 
the charge before the jury retires, is manda- 
tory and not merely directory. State v. Fennell, 
307 N.C. 258, 297 S.E.2d 393 (1982); State v. 
Sigmon, 74 N.C. App. 479, 328 S.E.2d 843 
(1985); Mills v. New River Wood Corp., 77 N.C. 
App. 576, 335 S.E.2d 759 (1985); State v. Ayers, 
92, N.C. App. 364, 374 S.E.2d 428 (1988). 

Section 15A-1446(d)(13) Abrogated by 
Subdivision (b)(2). — By enacting subdivi- 
sion (b)(2) of this rule, the Supreme Court has 
by preemption abrogated § 15A-1446(d)(13). 


. State v. Bennett, 59 N.C. App. 418, 297 S.E.2d 
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138 (1982), modified on other grounds, 308 
N.C. 530, 302 S.E.2d 786 (1983). 

Insofar as the provisions of § 15A- 
1446(d)(5) allow a party to raise arguments 
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regarding the sufficiency of the evidence to 
support a finding of fact at sentencing, it is 
inconsistent with the spirit and purpose of 
subdivision (b)(2), and statutes which are in 
conflict with the Rules of Appellate Procedure 
are ineffective. State v. Bradley, 91 N.C. App. 
- 559, 373 S.E.2d 130 (1988), cert. denied, 324 
N.C. 114, 377 S.E.2d 238 (1989). 

Construction of Subdivision (b)(2) with 
§ 15A-1231. — Subdivision (b)(2) of this rule 
and § 15A-1231 are in conflict. Subdivision 
(b)(2) of this rule, however, is a rule of appel- 
late practice and procedure, promulgated by 
the Supreme Court pursuant to its exclusive 
authority under N.C. Const., Art. IV, § 13(2). 
Therefore, to the extent that § 15A-1231 is 
inconsistent with subdivision (b)(2) of this 
rule, the statute must fail. State v. Bennett, 
308 N.C. 530, 302 S.E.2d 786 (1983). 

F.R.Civ.P., Rule 51, contains language 
almost identical to subdivision (b)(2) of 
this rule. Under F.R.Civ.P., Rule 51, no party 
may assign as error the giving or the failure to 
give an instruction unless he objects thereto 
before the jury retires to consider its verdict. 
Wall v. Stout, 310 N.C. 184, 311 S.E.2d 571 
(1984). | | . 
_ A motion for a new trial made under 
§ 1A-1, Rule 59 is a substitute for the 
obligation of counsel to timely object to 
the jury instructions. Hanna v. Brady, 73 N.C. 
App. 521, 327 S.E.2d 22, cert. denied, 313 N.C. 
600, 332 S.E.2d 179 (1985). 

Objections Required by Subdivision 
(b)(2). — Pursuant to subdivision (b)(2) of this 
rule, in order to preserve a right to appeal a 
party must object to the jury charge, or any 
omission therefrom, before the jury retires. 
The rule also explicitly requires a party to 
object to the failure of the trial court to make 
necessary findings and conclusions in order to 
advance these issues on appeal. State v. Brad- 
ley, 91 N.C. App. 559, 373 S.E.2d 130 (1988), 
cert. denied, 324 N.C. 114, 377 S.E.2d 238 
(1989). 

. Where jury was erroneously instructed that 
it could award prejudgment interest on dam- 
ages under § 24-5 the court declined to disturb 
the judgment because defendant did not object 
to the instruction as required by subdivision 
(b)(2) of this Rule and the jury awarded no 
interest. Estate of Smith ex rel. Smith v. 
Underwood, 127 N.C. App. 1, 487 S.E.2d 807 
(1997), review denied, 347 N.C. 398, 494 
S.E.2d 410 (1997). 

Subdivision (b)(2) of this rule has no 
application once the jury has begun its 
deliberations. City of Winston-Salem v. 
Hege, 61 N.C. App. 339, 300 S.E.2d 589 (1983). 

This rule requires that a party object to 
the jury charge before the jury retires to 
consider its verdict. Failure to do so waives 
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any such objection. State v. Horner, 310 N.C. 
274, 311 S.E.2d 281 (1984). 

Where defense counsel submitted writ- 
ten request for particular instructions 
prior to the jury arguments, which the court 
denied, defendant was not required by either 
subdivision (b)(2) of this rule or Rule 21 of the 
General Rules of Practice for the Superior and 
District Courts to repeat his objection to the 
jury instructions, after the fact, in order to 
properly preserve his exception for appellate 


‘review. State v. Smith, 311 N.C. 287, 316 


S.E.2d 73 (1984). 

Failure to Except to Jury Instructions. 
— Defendant waived his right to assign error 
to certain instructions on appeal where, at 
trial, before the judge had completed his final 
instructions to the jury, the judge called the 
attorneys to the bench and inquired whether 
either attorney had any further requests, ad- 
ditions, or corrections regarding the instruc- 
tions to the jury and both attorneys responded 
negatively, since defense counsel had the op- 
portunity to make an objection out of the 
hearing of the jury but made no objection at 
trial. State v. Norfleet, 65 N.C. App. 355, 309 
S.E.2d 260 (1983). 

Defendants, who failed to object to certain 
instructions at trial, were barred from raising 
them on appeal. Lowder v. All Star Mills, Inc., 
75 N.C. App. 233, 330 S.E.2d 649, cert. denied, 
314 N.C, 541, 335 S.E.2d 19 (1985); Martin v. 
Hare, 78 N.C. App. 358, 337 S.E.2d 632 (1985). 

It was conclusively presumed that the jury 
instructions, not objected to by the defendant, 
conformed to the issues submitted and were 
without legal error, Dailey v. Integon Gen. Ins. 
Corp., 75 N.C. App. 387, 331 S.E.2d 148, cert. 
denied, 314 N.C. 664, 336 S.E.2d 399 (1985). 

Where a defendant failed to object to an 
instruction, this rule barred her from assign- 
ing error to this portion of the judge’s instruc- 
tion. Penley v. Penley, 314 N.C. 1, 332 S.E.2d 
51 (1985). 

Failure to object to the instructions given 


' constitutes a waiver of the right to challenge 
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the instructions on appeal. Chastain v. Wall, 
78 N.C. App. 350, 337 S.E.2d 150 (1985), cert. 
denied, 316 N.C. 375, 342 S.E.2d 891 (1986). 
Where defendant failed to object before the 
jury retired to that portion of the judge’s in- 
structions to the jury to which he took excep- 
tion, although the court gave him opportuni- 
ties to object, the assignment of error lacked a 
properly preserved exception and had no 
merit. State v. Powell, 91 N.C. App. 441, 371 
S.E.2d 724 (1988), cert. denied, 324 N.C. 116, 
377 S.E.2d 243 (1989). 
Where plaintiff failed to except and cross- 
assign error to the failure of the trial judge to 
submit any issue relating to the liability of 
corporate defendant, that portion of the lower 
court’s judgment taxing attorney’s fees and 
expenses against the corporate defendant for 
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unwarranted refusal to settle the case was not 
properly before the Court of Appeals. Taylor v. 
Foy, 91 N.C. App. 82, 370 S.E.2d 442 (1988), 
aff’d''in part,’ 324 N.C. 331, 377 $.E.2d 745 
(1989). 
A party to a trial may not assign as error any 
portion of the jury charge unless it was ob- 
jected to at trial prior to the jury retiring to 
deliberate. In such cases defendant is entitled 
to relief only if he can show that the instruc- 
tions complained of constitute “plain error.” 
State v. Cummings, 326 N.C. 298, 389 S.E.2d 
66 (1990). 
Where defendant pled gross contributory 
negligence as a defense in his answer but 
made no request that the court give such an 
instruction at either of the two charge confer- 
ences or when given the opportunity to object 
to the jury instructions before the jury retired 
to consider its verdict, defendant waived the 
objection that the trial court erred in failing to 
instruct the jury on gross contributory negli- 
gence. Berrier v. Thrift, 107 N.C. App. 356, 420 
S.E.2d 206 (1992), cert. denied, 333 N.C. 254, 
424 S.E.2d 918 (1993). 
Defendant failed to object to trial court’s 
denial of his request for a punitive damages 
charge and accordingly could not contest the 
issue on appeal. Powell v. Omli, 110 N.C. App. 
336, 429 S.E.2d 774, cert. denied, 334 N.C. 
621, 435 S.E.2d 338 (1993). 
Where the defendant claimed the trial court 
erred in its instructions on lack of mental 
capacity as a factor tending to negate the 
specific intent required for first-degree murder 
but the defendant did not object to the instruc- 
tions, the assignment of error was barred. 
State v. Barton, 335 N.C. 696, 441 S.E.2d 295 
(1994). 
_. Although plaintiff urged the court to dismiss 

assignments of error for failure to contempo- 
raneously object to the trial court’s instruction, 
the policy of Rule 10(b)(2) is met when a 
request to alter an instruction has been sub- 
mitted to the trial court at the charge confer- 
ence. Roberts v. Young, 120 N.C. App. 720, 464 
S.E.2d 78 (1995). 

Same — Law Changed Hours Before 
Charge. — Although plaintiffs did not object 
to jury instructions, it was not error for the 
trial court to grant a new trial on the grounds 
that the jury had been erroneously charged, 
where both court and counsel were under- 
standably unaware that the law had changed 
only hours before the jury was charged. Any 
objections lodged by the plaintiffs would have 
been unavailing where the trial judge in- 
structed the jury in accordance with what to 
him was still established law. Hunnicutt v. 
Griffin, 76 N.C. App. 259, 332 S.E.2d 525, cert. 
denied, 314 N.C. 665, 336 S.E.2d 400 (1985). 

A request for an instruction at the 
charge conference is sufficient compli- 
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ance with this rule to warrant the Supreme 
Court’s full review on appeal, where the re- 
quested instruction is subsequently promised 
but not given, notwithstanding any failure to 
bring the error to the trial judge’s attention at 
the end of the instructions. State v. Ross, 322 
N.C. 261, 367 S.E.2d 889 (1988). 

Although the defendant’s counsel did not 
object to the jury charge when it was given, his 
earlier request for the alibi instruction at the 
charge conference was sufficient under subdi- 
vision (b)(2) of this rule to warrant the court’s 
full review on appeal. State v. Hood, 332 N.C. 
611, 422 S.E.2d 679 (1992), cert. denied, 507 
U.S. 1055, 113.8. Ct. 1955, 123 L.Ed.2d 659 
(1993). 

Instructions on Self-Defense. — Subdivi- — 
sion (b)(2) of this rule does not alter the rule of 
State v. Brown, 300 N.C. 41, 265 S.E.2d 191 
(1980), holding that where competent evidence 
is presented, the trial judge must give self- 
defense and “no duty to retreat” instructions 
even absent a specific request. However, it 
operates to preclude a defendant from assign- 
ing as error on appeal a trial judge’s failure to 
so instruct unless defendant preserves the 
error by making a timely objection at trial. 
State v. Morgan, 315 N.C. 626, 340 S.H.2d 84 


(1986). 


The necessity for identifying the in- 
struction objected to has long been the 
established practice in North Carolina. The 
new rules merely clarify the requirement. 
State v. Snyder, 31 N.C. App. 745, 230 S.E.2d 


* 599 (1976), cert. denied, 292 N.C. 268, 233 
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S.E.2d 395 (1977). 

Where the exceptions supporting the assign- 
ment of error as to the jury charge refer the 
court to every transcript page of the jury 
charge, and defendant fails to clearly identify 
the objectional portions by setting them within 
brackets or by any other clear means of refer- 
ence, the alleged error in the jury charge is not 
present for consideration on appeal. 
Henderson v. Traditional Log Homes, Inc., 70 
N.C. App. 303, 319 S.E.2d 290, cert. denied, 
312 N.C. 622, 323 S.E.2d 923 (1984). 

And Substance of Inadequacy Must Be 
Supplied. — Subdivision (b)(2) of this rule 
means that when an appellant excepts to the 
inadequacy of the court’s instruction on a par- 
ticular point, in contrast to the court’s failure 
to give any charge on the subject, appellant 
must set out the substance of the inadequacy, 
that is, substantially supply the omission 
which he contends rendered the charge insuf- 
ficient. State v. Freeman, 295 N.C. 210, 244 
S.E.2d 680 (1978). 

The review of the evidence and the 
statement of the parties’ contentions are 
a “portion of the jury charge” and come 
within the purview of subdivision (b)(2) of this 
rule. Green Hi-Win Farm, Inc. v. Neal, 83 N.C. 
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App. 201, 349 S.E.2d 614 (1986), cert. denied, 
319 N.C. 104, 353 S.E.2d 109 (1987). 

Preservation of Jury Instruction Objec- 
tions for Review Prior to. 1981 Amend- 
ment. — See Cole v. Stevenson, 620 F.2d 1055 
(4th Cir.), cert. denied, 449 U.S. 1004, 101 S. 
Ct. 545, 66 L. Ed. 2d 301 (1980), rehearing 
denied, 449 U.S. 1119, 101 S. Ct. 932, 66 L. Ed. 
2d 848 (1981). 

Error Not Preserved. — Where the State 
made a general request for an instruction on 
aiding and abetting, and defense counsel did 
not object and did not make a specific request 
as to the form of the instruction the trial court 
was never made aware of specific instruction 
sought by the parties. Thus, because defense 
counsel did not object to the instructions the 
court decided to give, the court never had the 
opportunity to cure any perceived errors in the 
_ instructions and the question was not pre- 
served for appeal. State v. Allen, 339 N.C. 545, 
453 S.E.2d 150 (1995), overruled on other 
grounds, State v. Gaines, 345 N.C. 647, 483 
S.E.2d 396 (1997). 

Failure to Except to Findings of Fact. — 
When no exceptions are made to the findings of 
fact, they are presumed to be supported by 
competent evidence and are binding on appeal. 
Anderson Chevrolet/Olds, Inc. v. Higgins, 57 
N.C. App. 650, 292 S.E.2d 159 (1982). 

Failure to object to disputed charge during 
the opportunity provided results in failure to 
properly preserve the assignment of error for 
_ appeal, as required by this rule. State v. Mor- 
ris, 60 N.C. App. 750, 300 S.E.2d 46 (1983). 

When no exceptions are made to separate 
findings of fact, they are presumed to be sup- 
ported by competent evidence. State v. Perry, 
316 N.C. 87, 340 S.E.2d 450 (1986). 

Assignments of error not supported by ex- 
ceptions duly noted in the record or transcript 
as required by this rule presented no question 
for review. Wachovia Bank & Trust Co. v. 
Southeast Airmotive, Inc., 91 N.C. App. 417, 
371 S.E.2d 768 (1988), cert. denied, 323 N.C. 
706, 377 S.E.2d 230 (1989). 

Failure to Except to Consideration of 
Nonstatutory Factors. — Defendant failed 
to object at the sentencing hearing to the trial 
court’s consideration of the nonstatutory ag- 
gravating factor that defendant had the intent 
to kill when he assaulted the victims; his right 
to appellate review on the issue was, therefore, 
waived. State v. Degree, 110 N.C. App. 638, 
430 S.E.2d 491 (1993). 


C. Sufficiency of Evidence. 


By introducing evidence, defendant 
waived his motion to dismiss at the close of 
the state’s evidence. State v. Elliott, 69 N.C. 
App. 89, 316 S.E.2d 632, appeal dismissed and 
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cert. denied, 311 N.C. 765, 321 S.E.2d 148 
(1984). 

Necessity of Motion to Dismiss. — Al- 
though § 15A-1446(d)(5) provides that ques- 
tions of insufficiency of the evidence may be 
the subject of appellate review, even when no 
objection or motion has been made at trial, 
subdivision (b)(3) of this rule, which controls, 
provides that a defendant who fails to make a 
motion to dismiss at the close of all of the 
evidence may not attack on appeal the suffi- 
ciency of the evidence at trial. State v. Spaugh, 
321 N.C. 550, 364 S.E.2d 368 (1988). 

Or Judgment as in Case of Nonsuit. — 
Although § 15A-1446(d)(5) allows a defendant 
to appeal on insufficiency of evidence grounds, 
notwithstanding the fact that no objection, 
exception or motion was made at trial, such 
statute is negated by subdivision (b)(3) of this 
rule, which states that a defendant may not 
assign as error the insufficiency of the evi- 
dence to prove the crime charged unless he 
moves to dismiss the action, or for judgment as 
in case of nonsuit at trial. State v. Jordan, 321 
N.C. 714, 365 S.E.2d 617 (1988). 

Having failed to preserve a record of 
any motion for directed verdict at the close 
of all evidence, defendant waived his right to 
assign error to either the trial judge’s pur- 
ported ruling on that motion or the ruling on 
the motion for judgment notwithstanding the 
verdict. Jansen v. Collins, 92 N.C. App. 516, 
374 S.E.2d 641 (1988). 


IV. ASSIGNMENTS OF ERROR. 
A. Form; Record References. 


Assignments of error are now manda- 
tory to perfect an appeal. Shook v. County 
of Buncombe, 125 N.C. App. 284, 480 S.E.2d 
706 (1997). 

Where plaintiff failed to assign any er- 
ror whatsoever in the record on appeal as 
required by subsection (a) and subdivision 
(c)(1), the omission was fatal to the appeal. 
Shook v. County of Buncombe, 125 N.C. App. 
284, 480 S.E.2d 706 (1997). - 

Exceptions appearing only under pur- 
ported assignments of error, and not duly 
noted in the record as required by this rule, 
are ineffective. State v. White, 82 N.C. App. 
358, 346 S.E.2d 243 (1986), cert. denied, 323 
N.C. 179, 373 S.E.2d 124 (1988), the court 
nevertheless exercising its discretion to con- 
sider the errors assigned. 

Party may not, after trial and judg- 
ment, comb through transcript of pro- 
ceedings and randomly insert exception 
notation in disregard of the mandates of sub- 
section (b) of this rule. State v. Gardner, 68 
N.C. App. 515, 316 S.E.2d 131 (1984), aff'd, 
315 N.C. 444, 340 S.E.2d 701 (1986). 

Under the “silent record” rule, the ap- 
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pellate court will presume that the court 
applied the proper evidentiary standard. 
Lawing v. Lawing, 81 N.C. App. 159, 344 
S.E.2d 100 (1986). 

Although defendant did not identify 
record page on which each exception ap- 
peared as required under subsection (c) of 
this rule and N.C.R.A.P., Rule 28(b)(5), these 
omissions were not so egregious as to invoke 
dismissal. Symons Corp. v. Insurance Co. of N. 
Am., 94 N.C. App. 541, 380 S.E.2d 550 (1989). 

Where defendant made an assignment 
of error to the denial of his motion to 
suppress without making a reference to 
his inculpatory statement, the legal basis of 
his argument, and making reference to the 
record, but did provide general references to 
the transcript of the hearing, he had not com- 
plied with subdivision (c) of this rule, but the 
court would address his argument in its dis- 
cretion in the interest of justice. State v. Ben- 
jamin, 124 N.C. App. 734, 478 S.E.2d 651 
(1996). 

Listing of Exceptions. — This rule re- 

. quires that all assignments of error should be 
followed by a listing of the exceptions on which 
they are based, and that these exceptions 
should be identified by the pages of the record 
at which they appear; exceptions not listed 
properly should be deemed abandoned. Peo- 
ples Serv. Drug Stores, Inc. v. Mayfair, 50 N C. 
App. 442, 274 S.E.2d 365 (1981). 

Record for Review of Sustained Objec- 
tion. — When an objection to a specific ques- 
tion asked on cross-examination is sustained, 
the answer the witness would have given must 
be made part of the record or the propriety of 
the objection will not be considered on appeal. 
State v. Price, 301 N.C. 437, 272 S.E.2d 103 
(1980); State v. Wilhite, 58 N.C. App. 654, 294 
S.E.2d 396, appeal dismissed and cert. denied, 
307 N.C. 129, 297 S.E.2d 403 (1982), rev’d on 
other grounds, 308 N.C. 798, 303 S.E.2d 788 
(1983), cert. denied, 322 N.C. 485, 370 S.E.2d 
236 (1988). 

Writing in a numbered exception next 
to a finding of fact or conclusion of law 
does not raise a legal issue as to its valid- 
ity; to raise a-legal issue on appeal as to the 
validity of a finding of fact or conclusion of law, 
in addition to making an exception, it is also 
necessary to state by an assignment of error 
why the finding or conclusion is claimed to be 
erroneous. Alexvale Furn., Inc. v. Alexander & 
Alexander, 93 N.C. App. 478, 378 S.E.2d 436, 
cert. denied, 325 N.C. 228, 381 S.E.2d 783 
(1989). 

The trial court’s fadinen of fact are 
deemed to be supported by competent 
evidence and are conclusive on appeal where 
defendant does not bring forth in the record 
any of the testimony or evidence in the case. 
Bethea v. Bethea, 43 N.C. App. 372, 258 S.E.2d 
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796 (1979), cert. denied, 299 N.C. 119, 261 
S.E.2d 922 (1980). 

Matters discussed in the brief outside 
the record ordinarily will not be considered 
since the record certified to the court imports 
verity and the court is bound by it. State v. 
Hedrick, 289 N.C. 232, 221 S.E.2d 350 (1976). 
_ Review Limited to Theories and Consti- 
tutional Questions Presented Below. 
The theory upon which a case is tried in the 
lower court must control in constructing the 
record and determining the validity of the 
exceptions. Further, a constitutional question 
which is not raised and passed upon in the 
trial court will not ordinarily be considered on 


appeal. State v. Cooke, 306 N.C. 132, 291 


S.E.2d 618 (1982). 

One assignment of error is enough to 
raise one question of law under subsection 
(c) of this rule and N.C.R.A.P., Rule 28(b), even 
when it questions the correctness of many 
rulings of the trial court. Pate v. Thomas, 89 
N.C. App. 312, 365 S.E.2d 704, cert. denied, 
322 N.C. 482, 370 S.E.2d 227 (1988). 

Exceptions Deemed Abandoned by Fail- 
ure to State Grounds. — Where plaintiff 
assigned as error certain admissions and ex- 
clusions of evidence and the denial of her 
motion to set aside the jury verdict, without 
stating the grounds upon which the errors 
were assigned as required by the rules and 
demonstrated by examples in Appendix C, 
plaintiff’s exceptions upon which assignments 
of error were based would be deemed aban- 


~ doned. Kimmel v. Brett, 92 N.C. App. 331, 374 
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S.E.2d 435 (1988). 

Although defendant’s assignments of error 
set out in the record on appeal did not conform 
to subsection (c), pursuant to the court’s dis- 
cretionary power in Appellate Rule 2, they 
elected to review the merits of defendants’ 
appeal. Fletcher v. Dana Corp., 119 N.C. App. 
491, 459 S.E.2d 31 (1995), cert. denied, 342 
N.C. 191, 463 S.E.2d 235 (1995). 

Assignment of Error Held Sufficient. — 
Assignment of error stating that the trial 
judge erred in his utilization of a 1946 convic- 
tion, opinion statements by police officers and 
other improper factors in determining aggra- 
vating factors during the sentencing of the 
defendant was sufficient to state the basis 
upon which error was assigned, although more 
detail would have been helpful. State v. Perry, 
316 N.C. 87, 340 S.E.2d 450 (1986). 

Ina negligence action against an air carrier, 
an assignment of error which stated that the 
trial court erred in not allowing plaintiff’ s 
expert witness to testify as to her opinion that 
the pilot had not suffered any physical inca- 
pacitation, while allowing defendant’s wit- 
nesses to testify as to their opinion that the 
pilot had suffered some form of incapacitation, 
was argumentative and not concisely stated, 
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thus violating this rule. Wachovia Bank & 
Trust Co. v. Southeast Airmotive, Inc., 91 N.C. 
App. 417, 371 S.E.2d 768 (1988), cert. denied, 
323 N.C. 706, 377 S.E.2d 230 (1989). 

Basis upon Which Error Assigned Insuf- 
ficient. — Where plaintiff stated that the 
court “erred to plaintiff’s prejudice,” this was 
not a sufficient basis upon which to assign 
error. Kimmel v. Brett, 92 N.C. App. 331, 374 
S.E.2d 435 (1988). 

Where no assignment of error corre- 
sponded to the issue presented, the matter 
was not properly presented for consideration 
by the Supreme Court. State v. Thomas, 332 
N.C. 544, 423 S.E.2d 75 (1992). 

Where plaintiff in workers’ compensa- 
_ tion case, proceeding in forma pauperis, 
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failed to present any assignments oferror | 


within the record, and neither the exceptions 
nor the assignments of error which plaintiff 
relied on were set forth at the conclusion of the 
record on appeal, the Court of Appeals, in 
order to prevent any manifest injustice to 
plaintiff, would nonetheless review the merits 
of his appeal. Swindell v. Davis Boat Works, 
Inc., 78 N.C. App. 393, 337 S.E.2d 592 (1985), 
cert. denied and appeal dismissed, 316 N.C. 
385, 342 S.E.2d 908 (1986). 

Assignment Held Insufficient. — Plain- 
tiff’s purported assignments of error violated 
the provisions of subsection (c)(1). Bustle v. 
Rice, 116 N.C. App. 658, 449 S.E.2d 10 (1994). 

Assignment of error regarding jury instruc- 
tion overruled where the record did not reflect 
whether the plaintiff made a timely objection 
to the instruction on the doctrine of sudden 
emergency. McNeil v. Hicks, 119 N.C. App. 579, 
459 S.E.2d 47 (1995). 


B. Jury Instructions. 


Where the charge to the jury is not 
included in the record on appeal, it is 
presumed that the jury was properly in- 
structed as to the law arising upon the evi- 
dence as required by statute. State v. Hedrick, 
289 N.C. 232, 221 S.E.2d 350 (1976). 

Waiver by Failure to Present Question 
on Appeal. — Where the defendant in a 
murder prosecution did not assign as error on 
direct appeal the failure of the trial judge in 
his instructions to place the burden of proving 
the absence of heat of passion or the absence of 
self-defense on the State, he waived his right 
to complain about such errors in post-convic- 
tion review. State v. Watson, 37 N.C. App. 399, 
246 S.E.2d 25, appeal dismissed, 295 N.C. 652, 
257 S.E.2d 434 (1978). | 

Where trial judge’s refusal to give re- 
quested instruction did not deprive de- 
fendants of an alternative basis in law for 
the verdict in their favor, the appellate court 
would not decide it. Segrest v. Gillette, 96 N.C. 
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App. 435, 386 S.E.2d 88 (1989), rev’d on other — 
grounds, 331 N.C 97, 414 S.E.2d 334 (1992). 

Failure to Except Forecloses State Ap- 
peal and Federal Habeas Corpus. — Peti- 
tioner’s failure to comply with valid state pro- 
cedural requirements, in that he failed to 
except to the “presumption of malice” instruc- 
tion and the alleged burden-shifting instruc- 
tions in his assignments of error as required by 
this rule, and failed to otherwise raise the 
issue in his appeal, foreclosed both direct and 
collateral attack in the North Carolina courts, 
and was an adequate and separate state 
ground for denying federal habeas corpus re- 
lief on those claims. Watson v. North Carolina, 
509 F. Supp. 850 (E.D.N,C. 1981). 

Peremptory Instructions. —- Where the 
record revealed that after an alternate juror 
was released, the court asked counsel for the 
State and counsel for defendant if they had 
any objections to the jury instructions as given 
and neither attorney objected, the issue of 
peremptory instructions was not properly pre- 
served by defendant for review. State v. 
Pavone, 104 N.C. App. 442, 410 S.E.2d 1 
(1991). . 

Allegedly Erroneous View of the Law. — 
Trial court did not commit prejudicial error by 
presenting an allegedly erroneous view of the 
law regarding breach of fiduciary duty in its 
instruction to the jury by basing the instruc- 
tion on a North Carolina case rather than on 
several Georgia cases cited in plaintiffs’ brief, 
because there was no substantial difference 
between the Georgia and North Carolina cases 
regarding the treatment of minority stockhold- 
ers in a close corporation. Powell v. Omli, 110 
N.C. App. 336, 429 S.E.2d 774, cert denied, 334 
N.C. 621, 435 S.E.2d 338 (1993). 

Failure to Instruct at Defendants Re- 
quest Not Error. — Where record reflected 
that at the conference on instructions, defen- 
dant specifically requested the trial court not 
to submit the offense of non-felonious breaking 
or entering as a lesser included offense, he was 
barred by subsection (b)(2) from assigning as 
error the failure of the trial court to instruct 
the jury on the lesser included offense. State v. 
Robinson, 115 N.C. App. 358, 444 S.E.2d 475, 
cert. denied, 337 N.C. 697, 448 S.E.2d 538 
(1994). 


C. Sufficiency of Evidence. 


Waiver of Right to Challenge Suffi- 
ciency of Evidence as to Particular Find- 
ings. — On appeal from a judgment contain- 
ing findings of fact and conclusions of law, the 
appellant must except and assign error sepa- 
rately to each finding or conclusion that he or 
she contends is not supported by the evidence, 
then state which assignments support which 
questions in the brief. Failure to do so will 


Rule 10 


result in waiver of the right to challenge the 
sufficiency of the evidence to support particu- 
lar findings of fact. Concrete Serv. Corp. v. 
Investors Group, Inc., 79 N.C. App. 678, 340 
S.E.2d 755, cert. denied, 317 N.C. 333, 346 
S.E.2d 137 (1986). 

The assignment of error must clearly 
disclose the question presented. A single 
assignment generally challenging the suff- 
ciency of the evidence to support numerous 
findings of fact is broadside and ineffective. 
Wade v. Wade, 72 N.C. App. 372, 325 S.E.2d 
260, cert. denied, 313 N.C. 612, 330 S.E.2d 616 
(1985). 

A broadside exception presents these 
questions only: (1) Do the facts found support 
the judgment, and (2) does error of law appear 
on the face of the record. Mayhew Elec. Co. v. 
Carras, 29 N.C. App. 105, 223 S.E.2d 536 
(1976). 

A broadside exception does not bring up for 
review the sufficiency of the evidence to sup- 
port any particular finding of fact. Mayhew 
Elec. Co. v. Carras, 29 N.C. App. 105, 223 
S.E.2d 536 (1976). . 

Appeal Reduced to Broadside Attack. — 
Where defendant properly excepted to a large 
number of the court’s findings of fact and the 
resulting conclusions of law, and correctly as- 
signed error individually to each excepted 
finding and conclusion, but then, rather than 
direct the Court of Appeals to the particular 
findings he challenged, he instead argued the 
general denial of his Rule 41(b) motion, he 
thereby reduced his appeal relative to the 
sufficiency of the evidence to a single broadside 
attack. Therefore the only question presented 
was whether the findings of fact supported the 
conclusions of law and whether the conclu- 
sions supported the judgment. Concrete Serv. 
Corp. v. Investors Group, Inc., 79 N.C. App. 
678, 340 S.E.2d 755, cert. denied, 317 N.C. 
333, 346 S.E.2d 137 (1986). 

Assignment of only the granting of de- 
fendant’s motion for summary judgment 
as error was a broadside assignment, 
since it did not state any specific basis for the 
alleged error, as this rule requires, and the 
only questions it raised were whether the facts 
found by the court supported the judgment 
and whether any error of law appeared on the 
face of the record. Pamlico Properties, IV v. Seg 
Anstalt Co., 89 N.C. App. 323, 365 S.E.2d 686 
(1988). 

Assigning error to the signing of a judg- 
ment presents only the question of 
whether an error of law appears on the face of 
the record, which includes whether the facts 
found or admitted-support the judgment and 
whether the judgment is regular in form. 
Green ex rel. Green v. Maness, 69 N.C. App. 
403, 316 S.E.2d 911, cert. denied, 312 N.C. 
622, 323 S.E.2d 922 (1984). 
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Respondent was precluded from chal- 
lenging the sufficiency of the evidence 
where he moved to dismiss the juvenile peti- 
tions at the close of the State’s evidence, but 
went on to present evidence and failed to 
renew his motion at the close of all evidence. In 
re Davis, 345 N.C. App. 749, 483 S.E.2d 440 
(1997). 


D. Plain Error. 


Meaning of “Plain Error”. — The term 
“plain error” does not simply mean obvious or 
apparent error. State v. Odom, 307 N.C. 655, 
300 S.E.2d 375 (1983). 

In deciding whether a defect in the jury 
instruction constitutes “plain error,” the appel- 
late court must examine the entire record and 
determine if the instructional error had a 
probable impact on the jury’s finding of guilt. 
State v. Odom,.307 N.C. 655, 300 S.E.2d 375 
(1983); State v. Tucker, 317 N.C. 532, 346 
S.E.2d 417 (1986). 

The adoption of the “plain error” rule to 
allow for review of some assignments of error 
normally barred by waiver rules such as sub- 
division (b)(2) of this rule does not mean that 
every failure to give a proper instruction man- 
dates reversal regardless of the defendant’s 
failure to object at trial. To hold so would 
negate subdivision (b)(2) of this rule which is 
not the intent or purpose of the “plain error” 
rule. State v. Odom, 307 N.C. 655, 300 S.E.2d 
375 (1983). 

The “plain error” rule permits review of 
a very narrow range of errors notwith- 
standing a defendant’s failure to object at trial 
to the jury charge. State v. Moore, 311 N.C. 
442, 319 8.E.2d 150 (1984). 

Even Though Such Errors Were Not 
Brought to Attention of Court. — The: 
“plain error” rule, adopted in State v. Odom, 
307 N.C. 655, 300 S.E.2d 375 (1983) as an 
exception to subdivision (b)(2) of this rule, 
provides that plain errors or defects affecting 
substantial rights may be noticed although 
they were not brought to the attention of the 
court. State v. Lilley, 78 N.C. App. 100, 337 
S.E.2d 89 (1985), cert. denied as to additional 
issues, 316 N.C. 199, 341 S.E.2d 582, aff’d, 318 
N.C. 390, 348 S.E.2d 788 (1986). 

The plain error rule waives subdivision 
(b)(2) of this rule and allows review of funda- 
mental errors or defects in jury instructions 
affecting substantial rights which were not 
brought to the attention of the trial court. 
State v. Rathbone, 78 N.C. App. 58, 336 S.E.2d 
702 (1985), cert. denied, 316 N.C. 200, 341 
S.E.2d 582 (1986). 

To mitigate the potential harshness of sub- 
division (b)(2) of this rule, the plain error rule 
allows the appellate court to cure errors or 
defects affecting substantial rights which were 
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not brought to the attention of the court below. 
This rule, however, is always to be applied 
cautiously and only in the exceptional case 


where the claimed error is a fundamental 


error. State v. Oliver, 73 N.C. App. 118, 325 
S.E.2d 682, cert. denied, 313 N.C. 513, 329 
S.E.2d 401 (1985). 

Plain error must fall within these ar- 
eas: (1) A fundamental error, meaning some- 
thing so basic, so prejudicial, so lacking in its 
elements that justice cannot be done; or (2) a 
grave error, which must amount to a denial of 
a fundamental right of the accused; or (3) an 
error which has resulted in a miscarriage of 
justice; or (4) an error that denies appellant a 
fair trial; or (5) an error that seriously affects 
the fairness, integrity or public reputation of 
judicial proceedings; or (6) where it can be 
fairly said that the instructional mistake had a 
probable impact on the jury’s finding that the 
defendant was guilty. State v. Reilly, 71 N.C. 
App. 1, 321 S.E.2d 564 (1984), aff’d, 313 N.C. 
499, 329 S.E.2d 381 (1985). 

The plain error rule is not available in 
civil cases. Alston v. Monk, 92 N.C. App. 59, 
373 S.E.2d 463 (1988), cert. denied, 324 N.C. 
246, 378 S.E.2d 420 (1989). 

Plain Error Rule May Allow Relief 
Without Objection. — On rare occasions the 
“plain error” rule may allow a party relief even 
though no objection was made. Before relief 
will be granted under the “plain error” rule, 
however, the appellate court must be con- 
vinced that absent the error the jury probably 
would have reached a different verdict. In 
other words, the appellate court must deter- 
mine that the error in question “tilted the 
scales” and caused the jury to reach its verdict 
convicting the defendant. State v. Hartman, 90 
N.C. App. 379, 368 S.E.2d 396 (1988). 

The plain error rule is always to be 
applied cautiously and only in the excep- 
tional case where, after reviewing the entire 
record, it can be said the claimed error is a 
fundamental error, something so basic, so pre}j- 
udicial, so lacking in its elements that justice 
cannot have been done, or where the error is 
grave error which amounts to a denial of a 
fundamental right of the accused, or the error 
has resulted in a miscarriage of justice or in 
the denial to appellant of a fair trial or where 
the error is such as to seriously affect the 
fairness, integrity or public reputation of judi- 
cial proceedings or where it can be fairly said 
the instructional mistake had a probable im- 
pact on the jury’s finding that the defendant 
was guilty. State v. Odom, 307 N.C. 655, 300 
S.E.2d 375 (1983); State v. Gardner, 68 N.C. 
App. 515, 316 S.E.2d 131 (1984), aff'd, 315 
N.C. 444, 340 S.E.2d 701 (1986); State v. 
Moore, 311 N.C. 442, 319 S.E.2d 150 (1984); 
State v. McCoy, 320 N.C. 581, 359 S.E.2d 764 
(1987). 
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The plain error rule will be applied only in 
exceptional circumstances where the error was 
sufficiently fundamental and prejudicial to 
amount to a miscarriage of justice or the 
denial of a fair trial, or where it can fairly be 
said that the instructional mistake had a prob- 
able impact on the jury’ finding that the 
defendant was guilty. State v. Harris, 315 N.C. 
556, 340 S.E.2d 383 (1986). 

The plain error rule applies only in truly 
exceptional cases. Before deciding that an er- 
ror by the trial court amounts to “plain error,” 
the appellate court must be convinced that 
absent the error the jury probably would have 
reached a different verdict. In other words, the 
appellate court must determine that the error 
in question “tilted the scales” and caused the 
jury to reach its verdict convicting the defen- 
dant. State v. Riddle, 316 N.C. 152, 340 S.E.2d 
75 (1986); State v. Walker, 316 N.C. 33, 340 
S.E.2d 80 (1986); State v. Morgan, 315 N.C. 
626, 340 S.E.2d 84 (1986); State v. Tucker, 317 
N.C. 532, 346 S.E.2d 417 (1986). 

Before deciding that an error by the trial 
court amounts to “plain error,” the appellate 
court must be convinced that absent the error 
the jury probably would have reached a differ- 
ent verdict. State v. Torain, 316 N.C. 111, 340 
S.E.2d 465, cert. denied, 479 U.S. 836, 107 S. 
Ct. 133, 93 L. Ed. 2d 77 (1986); State v. 
Gardner, 315 N.C. 444, 340 S.E.2d 701 (1986). 

The “plain error” rule is only applied in 
exceptional cases. State v. Sams, 317 N.C. 230, 
345 S.E.2d 179 (1986). . 

In order for the Supreme Court to grant 
a new trial under the “plain error” excep- 
tion to subdivision (b)(2) of this rule, a judge’s 
charge must be so fundamentally flawed that 
it can be fairly said that the mistake probably 
had an impact on the defendant’s conviction. 
State v. Wrenn, 316 N.C. 141, 340 S.E.2d 443 
(1986). 

In order to consider an assignment of error 
under the plain error rule, an appellate court 
must determine that the alleged error tilted 
the scales and caused the jury to reach its 
verdict convicting the defendant. State v. 
Dixon, 321 N.C. 111, 361 S.E.2d 562 (1987). 

Before granting a new trial to a defendant 
under the plain error rule, the appellate court 
must be convinced that absent the alleged 
error, a jury probably would have reached a 
different verdict. State v. Robinson, 330 N.C. 1, 
409 S.E.2d 288 (1991). 

The test for “plain error” places a much 
heavier burden upon defendant than that 
imposed by § 15A-1443 upon defendants 
who have preserved their rights by timely 
objection. This is so in part at least because the 
defendant could have prevented any error by 
making a timely objection. State v. Gardner, 
315 N.C. 444, 340 S.E.2d 701 (1986); State v. 
Walker, 316 N.C. 33, 340 S.E.2d 80 (1986); 


Rule 10 


State v. Morgan, 315 N.C. 626, 340 S.E.2d 84 
(1986). 

Plain error in the context of jury in- 
structions occurs when the instructional mis- 
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take had a probable impact on the jury’s find- . 


ing that defendant was guilty. If this occurred, 
such a plain error would deprive defendant of 
his fundamental right to a fair trial. State v. 
Grainger, 78 N.C. App. 128, 337 S.E.2d 77 
(1985), cert. denied, 316 N.C. 198, 341 S.E.2d 
572 (1986). 

The plain error rule does not negate subdi- 
vision (b)(2) of this rule, and rarely will an 
improper instruction which was not objected to 
at trial justify reversal. State v. Rathbone, 78 
N.C. App. 58, 336 S.E.2d 702 (1985), cert. 
denied, 316 N.C. 200, 341 S.E.2d 582 (1986). 

Even after the adoption of the “plain error” 
rule, it is the rare case in which an improper 
instruction will justify reversal of a criminal 
conviction when no objection has been made in 
the trial court. State v. Lilley, 78 N.C. App. 
100, 337 S.E.2d 89 (1985), cert. denied as to 
additional issues, 316 N.C. 199, 341 S.E.2d 
582 aff’d, 318 N.C. 390, 348 S.E.2d 788 (1986). 

It is the rare case in which an improper 
instruction will justify reversal of a criminal 
conviction when no objection has been made in 
the trial court. State v. Morgan, 315 N.C. 626, 
340 S.E.2d 84 (1986). 

A prerequisite to the court engaping in a 

“plain error” analysis is the determination 
that the instruction complained of constitutes 


“error” at all. State v. Torain, 316 N.C. 111, 340 © 


S.E.2d 465, cert. denied, 479 U.S. 836, 107 S. 
Ct. 133, 93 L. Ed. 2d 77 (1986). 

To obtain relief under the “plain error” rule, 
defendant must show both that a particular 
instruction was error and that this error had a 
probable impact on the jury’s finding of guilt. 
State v. Sams, 317 N.C. 230, 345 S.E.2d 179 
(1986); State v. Dillard, 90 N.C. App. 318, 368 
S.E.2d 442 (1988). 

Even when the “plain error” rule is applied, 
an improper instruction will rarely justify re- 
versal of a criminal conviction when no objec- 
tion was made in the trial court. State v. Blue, 
115 N.C. App. 108, 443 S.E.2d 748 (1994). 

Review of Instructions to Determine If 
Plain Error Was Committed. — Where in- 
structions were not objected to before the jury 
retired, as required. by subdivision (b)(2) of this 
rule, court would review them only for the 
limited purpose of determining whether “plain 
error” was committed. State v. Tabron, 78 N.C. 
App. 424, 337 S.E.2d 186 (1985). 

Plain Error Shown. — The failure of the 
trial court to include an instruction on either 
simple assault or assault inflicting serious 
injury, where jury was instructed on the of- 
fense of assault with a deadly weapon, was 
plain error entitling defendant to a new trial. 
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State v. Bell, 87 N.C. App. 626, 362 S.E.2d 288 
(1987). 

Plain Error Not Shown. — Where the 
trial judge’s initial instruction created the mis- 
taken impression that to convict defendant of 
murder, defendant himself must have actually 
done the shooting, and to convict defendant of 
attempted armed robbery, defendant had to 
have been holding the gun, and only the next 
morning did the judge correctly instruct the 
jury as to the elements of the crimes under a 
theory of acting in concert, the initial instruc- 
tion was in fact favorable to defendant, and the 
plain error rule would not be applied thereto. 
State v. Harris, 315 N.C. 556, 340 S.E.2d 383 
(1986). 

While defendant’s constitutional figHe were 
violated when the prosecutor cross-examined . 
him concerning his silence after he was ar- 
rested and advised of his constitutional rights, 
given the peculiar facts of the case, such error 
did not cause the jury to reach a different 
verdict than it would have reached otherwise. 
Therefore, the defendant did not carry his 
burden of showing “plain error.” State v. 
Walker, 316 N.C. 33, 340 S.E.2d 80 (1986), 
indicating, however, that such prosecutorial 
tactics may often amount to “plain error” and 
require a new trial. 

Although it was error for the trial court not 
to instruct the jury as to defendant’s right to 
stand his ground if it believed his testimony | 
and found that he was not the aggressor, 
where this error was not properly preserved 
for review by reason of defendant’s failure to 
comply with subdivision (b)(2) of this rule, 
upon review of the record as a whole, such 
error did not constitute “plain error.” State v. 
Morgan, 315 N.C. 626, 340 S.E.2d 84 (1986). 

In prosecution for assault with a deadly 
weapon inflicting serious injury, while the trial 
court should have included an instruction that 
defendant had no duty to retreat in his own 
home, the failure to give such an instruction 
did not constitute “plain error” under the cir- 
cumstances. State v. Lilley, 318 N.C. 390, 348 
S.E.2d 788 (1986). 

In light of the fact that the trial court (1) 
repeatedly instructed the jury that they had to 
find that the defendant acted with malice in 
order to find him guilty of second degree mur- 
der, and (2) instructed the jury that if the State 
failed to prove the defendant acted with mal- 
ice, then defendant could be guilty of no more 
than voluntary manslaughter, the court’s mis- 
statement that second degree murder was kill- 
ing without malice in the final mandate did 
not constitute plain error. State v. Jones, 83 
N.C. App. 593, 351 S.E.2d 122 (1986), cert. 
denied, 319 N.C. 461, 356 S.E.2d 9 (1987). 

Judge’s failure to give instruction on acci- 
dent in a murder prosecuticn was error; how- 


- ever, where defendant’s testimony was contra- 
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dicted by State’s witness, defendant was 
impeached by his prior inconsistent state- 
ments and his past criminal activity, and de- 
fendant’s story completely lacked the ring of 
truth, no plain error was found. State v. Loftin, 
322 N.C. 375, 368 S.E.2d 613 (1988). 

Where instruction given in first degree rape 
case was essentially the pattern jury instruc- 
tion in N.C.P.I.—Crim. 101.36, there was no 
error, under the “plain error” doctrine or oth- 
erwise. State v. Ayers, 92 N.C. App. 364, 374 
S.E.2d 428 (1988). 

Where the only issue before the jury was 
whether a shooting was accidental or inten- 
tional, judge’s remark at end of instruction 
that “of course, pointing a gun at a person is 
not lawful conduct,” did not affect the proceed- 
ing so that without the statement the verdict 
would have been different; therefore, there 
was no plain error. State v. Kinney, 92 N.C. 
App. 671, 375.S.E.2d 692 (1989). 

Erroneous admission of hearsay did not con- 
stitute plain error such as would warrant 
granting defendant a new trial, where there 
was sufficient other competent evidence by 
which the jury could have reached its verdict. 
State v. Petty, 100 N.C. App. 465, 397 S.E.2d 
337 (1990). 

The court did not commit plain error in 
instructing the venire on accomplice testimony 
during voir dire. State v. Gibbs, 335 N.C. 1, 436 
S.E.2d 321 (1993), cert. denied, 512 U.S. 1246, 
114 S. Ct. 2767, 129 L. Ed. 2d 881 (1994). 

Defendant’s contention that the trial court 
erred in failing to exclude testimony prejudi- 
cially tainted by homosexual innuendo was 
without merit. State v. Robinson, 336 N.C. 78, 
443 S.E.2d 306 (1994), cert. denied, 513 U.S. 
1089, 115 S.Ct. 750, 130 L.Ed. 2d 650 (1995). 

Testimony that defendant had beaten wit- 
ness and had stolen things from her and her 
children, and that she was afraid to leave him 
because there would be trouble when he found 
her, was relevant to prove that witness’ fear of 
defendant was the reason she waited as long 
as she did before coming forward to tell of the 
crime charged, and it was not plain error to 
admit the testimony. State v. Lamb, 342 N.C. 
151, 463 S.E.2d 189 (1995). 

Statement was inadmissible hearsay 


RULES OF APPELLATE PROCEDURE 


Rule 10 


overruled on other grounds, 322 N.C. 243, 367 
S.E.2d 644 (1988) and before Mills v. Mary- 
land, 486 U.S. 367, 108 S. Ct. 1860, 100 L. Ed. 
2d 384 (1988), Supreme Court will decline to 
require that error under McKoy v. North Caro- 
lina, 494 U.S. 433, 110 S. Ct. 1227, 108 L. Ed. 
2d 369 (1990), be reviewed under plain error 
standard when defendant failed to object at 
trial to error, and will instead apply 
N.C.R.A.P., Rule 2. State v. Sanderson, 327 
N.C. 397, 394 S.E.2d 803 (1990). 

The plain error doctrine was not ex- 
tended to child custody cases. Raynor v. 
Odom, 124 N.C. App. 724, 478 S.E.2d 655 
(1996). 

For discussion of “plain error rule,” see 
In re Will of Maynard, 64 N.C. App. 211, 307 
S.E.2d 416 (1983), cert. denied, 310 N.C. 477, 
312 S.E.2d 885 (1984). 


V. CROSS-ASSIGNMENTS BY 
APPELLEE. 


The purpose of cross-assignments of er- 
ror is to allow review of actions or omissions 
by the trial court which deprive the appellee of 
an alternative basis in law for supporting the 
judgment, order, or other determination from 
which appeal is taken. St. Clair v. Rakestraw, 


67 N.C. App. 602, 313 S.E.2d 228 (1984), aff'd 


and therefore erroneously admitted, but 


did not constitute plain error such as 
would warrant granting defendant new trial, 
as there was sufficient other competent evi- 
dence by which jury could have reached its 
verdict. Court must be convinced that, absent 
error, jury probably would have reached differ- 
ent verdict. State v. Petty, 100 N.C. App. 465, 
397 S.E.2d 337 (1990). 

N.C.R.A.P., Rule 2, Rather than Plain 
Error Rule, Applies to Certain Cases. — At 
least for all trials conducted after State v. 
Kirkley, 308 N.C. 196, 302 S.E.2d 144 (1983), 
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in part and revd in part, 313 N.C. 171, 326 
S.E.2d 19 (1985). . 

Purpose of Subsection (d). — Subsection 
(d) of this rule introduces a new procedure 
designed to protect appellees who have been 
deprived in the trial court of an alternative 
basis in law upon which their favorable judg- 
ment might be supported and who face the 
possibility that on appeal prejudicial error will 
be found in the ground upon which their judg- 
ment was actually based. Stevenson v. North 
Carolina Dep’t of Ins., 45 N.C. App. 53, 262 
S:E.2d 378 (1980); Carawan v. Tate, 304 N.C. 
696, 286 S.E.2d 99 (1982). 

List of Cross-Assignments Not Neces- 
sary on Appeal from Summary Judgment. 
— Just as appellant from entry of summary 
judgment is not required to list exceptions and 
assignments of error in the record on appeal, 
an appellee is not required to list cross-assign- 
ments of error on appeal from summary judg- 
ment, Cieszko v. Clark, 92 N.C. App. 290, 374 
S.E.2d 456 (1988). 

Issue Not Preserved by Cross-Assign- 
ment. — Because plaintiff’s cross-assignment 
of error did not present an alternative basis 
upon which to support the judgment, the ques- 
tion argued therein was not properly before 
the Court of Appeals; the proper method to 
have preserved this issue for review would 
have been a cross-appeal. Stanback v. 
Westchester Fire Ins. Co., 68 N.C. App. 107, 
314 S.E.2d 775 (1984). 
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Where in her cross-assignments of error the 
defendant did not contend that the trial court’s 
order deprived her of additional bases support- 
ing the court’s order, but rather, that certain 
portions of the order were erroneous, the 
proper means by which to raise such an attack 
would have been an independent appeal, 
rather than a cross-assignment of error, and 
defendant’s cross-assignments of error were 
therefore overruled. Whedon v. Whedon, 68 
N.C. App. 191, 314 S.E.2d 794 (1984), rev’d on 
other grounds, 313 N.C. 200, 328 S.E.2d 437 
(1985). 

Where defendants did not appeal from judg- 
ment, challenges thereto were not properly 
raised by cross-assignments of error, which 
under subsection (d) of this rule are reserved 
for errors which deprived the appellee of an 
alternative basis in law for supporting the 
judgment. W.H. Dail Plumbing, Inc. v. Roger 
Baker & Assocs., 78 N.C. App. 664, 338 S.E.2d 
135, cert. denied, 316 N.C. 731, 345 S.E.2d 398 
(1986). 

In cross-assignment of error, plaintiffs did 
not present alternative basis in law for sup- 
porting judgment. Instead, plaintiffs con- 
tended that trial court erred in refusing to set 
aside jury verdicts as too small. Therefore, 
plaintiffs’ contention is not properly before 
court on appeal. Proper method to have pre- 
served issue for review would have been cross- 
appeal. Cox v. Robert C. Rhein Interest, Inc., 
100 N.C. App. 584, 397 S.E.2d 358 (1990). 
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and under former Rule 21, Rules of Practice in 
the Court of Appeals of North Carolina, 

Rule Mandatory. — This rule is manda- 
tory. Pamlico County v. Davis, 249 N.C. 648, 
107 S.E.2d 306 (1959); Darden v. Bone, 254 
N.C. 599, 119 S.E.2d 634 (1961); Kleinfeldt v. 
Shoney’s of Charlotte, Inc., 257 N.C. 791, 127 
S.E.2d 573 (1962); Jim Walter Corp. v. Gilliam, 
260 N.C. 211, 1382 S.E.2d 313 (1963); Lewis v. 
Parker, 268 N.C. 436, 150 S.E.2d 729 (1966); 
In re Will of Adams, 268 N.C. 565, 151 S.E.2d 
59 (1966); State v. Benton, 276 N.C. 641, 174 
S.E.2d 793 (1970). 

Appeal Dismissed for Failure to Follow 
Rule. — The court will dismiss the appellant’s 
case when he fails to assign error as required 
by this rule. Hobbs v. Cashwell, 158 N.C. 597, 
74 S.E. 23 (1912); Maddillon Engine & 
Thresher Co. v. Thomas, 170.N.C. 680, 87 S.E. 
327 (1915); In re Bailey, 180 N.C. 300, 103 S.E. 
896 (1920). 

The appellee’s motion to dismiss the appeal 
because, (1) the exceptions are not “briefly and 
clearly stated and numbered,” (2) the excep- 
tions relied upon are not grouped and num- 


‘bered immediately after the end of the case on 


Failure to Cross-Appeal. — Where plain- _ 


tiffs, in their cross-assignment of error, did not 
present an alternative basis in law for sup- 
porting judgment, but instead, contended that 
the trial court erred in refusing to set aside the 
jury verdict as too small, plaintiffs’ contention 
was not properly before the court on appeal. 
The proper method to have preserved the issue 
for review would have been a cross-appeal. Cox 
v. Robert C. Rhein Interest, Inc., 100 N.C. App. 
584, 397 S.E.2d 358 (1990). 

Failure to Cross-Appeal Lack of Con- 
clusions. — Where trial court erroneously 
failed to render conclusions concerning all 
statutory grounds for review raised by the 
petition for review, petitioners’ failure to cross- 
appeal any such error to the appellate court 
waived its consideration on appeal. In re Ap- 
peal from Civil Penalty Assessed for Violations 
of Sedimentation Pollution Control Act, 92 
N.C. App. 1, 373 S.E.2d 572, rev’d on other 
grounds, 324 N.C. 373, 379 S.E.2d 30 (1989). 


VI. DECISIONS UNDER PRIOR LAW. 
A. Exceptions. 


Editor’s note. — The cases cited below were 
decided under former Rule 21, Rules of Prac- 
tice in the Supreme Court of North Carolina, 
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appeal, (3) the index is not placed at the front 
of the record, will be allowed. Davis v. Wall, 
142 N.C. 450, 55 S.E. 350 (1906). See also 
Jones v. Atlantic Coast Line R.R., 153 N.C. 
419, 69 S.E. 427 (1910). 

Rule Cannot Be Waived. — The rule re- 
quiring the assignment of error in the record 
on appeal is for the benefit of the court, and 
counsel cannot waive it. Southern Spruce Co. 
v. Hunnicutt, 166 N.C. 202, 81 S.E. 1079 
(1914); Parrott v. Hardesty, 169 N.C. 667, 86 
S.E. 582 (1915). 

An Assignment of Error Alone Will Not 
Suffice. — Only an assignment of error bot- 
tomed on an exception duly entered in the 
record will serve to present a question of law 
for the Supreme Court to decide. State v. 
Williams, 235 N.C. 429, 70 S.E.2d 1 (1952); 
Darden v. Bone, 254 N.C. 599, 119 S.E.2d 634 
(1961); Hicks v. Russell, 256 N.C. 34, 123 
S.E.2d 214 (1961); Vance v. Hampton, 256 N.C. 
557, 124 S.E.2d 527 (1962); Hines v. Frink, 257 
N.C. 723, 127 S.E.2d 509 (1962). 

An assignment of error must be based 
on an exception duly noted. — State v. 
Hitchcock, 4 N.C. App. 676, 167 S.E.2d 545 
(1969). 

Where the exceptions appear in the 
record only under the assignments of er- 
ror, they are ineffectual, since the rules 
require that assignments of error be based 
upon exceptions previously noted, and the 
rules are mandatory and will be enforced ex 
mero motu. Bulman v. Southern Baptist Con- 
vention, 248 N.C. 392, 103 S.E.2d 487 (1958). 

Assignments of error purporting to be sup- 
ported by exceptions which appear nowhere in 
the record except in the purported assign- 
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ments of error are ineffective and will not be 
considered on appeal. Cratch v. Taylor, 256 
N.C. 462, 124 S.E.2d 124 (1962); Vance v. 
Hampton, 256 N.C. 557, 124 S.E.2d 527 
(1962); Bost v. Citizens Nat’l Bank, 1 N.C. App. 
470, 162 S.E.2d 158 (1968); Midgett v. Midgett, 
5 N.C. App. 74, 168 S.E.2d 53 (1969). 

An assignment of error must be based upon 
an exception duly taken, in apt time, during 
the trial and preserved as required by this rule 
and Rule 9. State v. Strickland, 254 N.C. 658, 
119 S.E.2d 781 (1961); Knutton v. Cofield, 273 
N.C. 355, 160 S.E.2d 29 (1968). 

Court Will Not Consider Error Not Sub- 
ject of Exception or Assignment. — The 
Court of Appeals will not consider an error in 
the charge and the evidence which has not 
been made the subject of an exception or 
assignment of error. State v. Moore, 6 N.C. 
App. 596, 170 S.E.2d 568 (1969). 

Appellant Must Point Out Error by Ex- 
ception. — It is the duty of an appellant who 
asserts prejudicial error to point out the as- 
serted error by exception. State v. Rorie, 258 
N.C. 162, 128 S.E.2d 229 (1962). 

The exceptions which are bona fide 
shall be stated clearly and intelligibly by 
the assignment of errors and not by referring 
to the record, and therewith shall be set out so 
much of the evidence or of the charge or other 
matter or circumstance as shall be necessary 
to present clearly the matter to be debated. 
State v. Kirby, 276 N.C. 123, 171 S.E.2d 416 
(1970). 

Assignments of error not supported by 
exceptions present no question of law for 
the Supreme Court to decide. Corns v. 
Nickelston, 257 N.C. 277, 125 S.E.2d 588 
(1962). 

An exception which is not assigned as 
error is deemed abandoned. Balint v. 
Grayson, 256 N.C. 490, 124 S.E.2d 364 (1962). 

Assignment of Error Must Be Clearly 
Stated. — Assignments of error must be 
clearly and intelligently stated so that the 
court will not have to look at exceptions 
therein referred to in order that they may be 
understood; for otherwise they will not be 
considered on appeal. Myrose v. Swain, 172 
N.C. 223, 90 S.E. 118 (1916); State v. Burton, 
256 N.C. 464, 124 S.E.2d 108 (1962); Balint v. 
Grayson, 256 N.C. 490, 124 S.E.2d 364 (1962); 
Jenks v. Morrison, 258 N.C. 96, 127 S.E.2d 895 
(1962); Jones v. Saunders, 257 N.C. 118, 125 
S.E.2d 350 (1962); Kleinfeldt v. Shoney’s of 
Charlotte, Inc., 257 N.C. 791, 127 S.E.2d 573 
(1962); State v. Wilson, 264 N.C. 373, 141 
S.E.2d 801 (1965); State v. Mohrmann, 265 
N.C. 594, 144 S.E.2d 645 (1965); Lewis v. 
Parker, 268 N.C. 436, 150 S.E.2d 729 (1966); 
In re Will of Adams, 268 N.C. 565, 151 S.E.2d 
59 (1966); Williams v. Boulerice, 269 N.C. 499, 
153 S.E.2d 95 (1967); State v. Coleman, 270 
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N.C. 357, 154'S.E.2d 485 (1967); State v. Kirby, 
276 N.C. 128, 171 S.E.2d 416 (1970); State v. 
Benton, 276 N.C. 641, 174 S.E.2d 793 (1970). 
- What the Supreme Court requires is that 
exceptions which are presented to the court for 
decision shall be stated clearly and intelligibly 
by the assignment of error, and not be refer- 
ring to the record, and therewith there shall be 
set out so much of the evidence or other matter 
of circumstance as shall be necessary to 
present clearly the matter to be debated. In 
this way the scope of inquiry is narrowed to 
the identical points which the appellant thinks 
are material and essential, and the court is not 
sent scurrying through the entire record to 
find the matters complained of. Darden v. 
Bone, 254 N.C. 599, 119 S.E.2d 634 (1961). 

Rule 9 and this rule require that asserted 
error must be based on an appropriate excep- 
tion, and must be properly assigned. Lewis v. 
Parker, 268 N.C. 436, 150 S.E.2d 729 (1966); 
State v. Benton, 276 N.C. 641, 174 S.E.2d 793 
(1970). 

Assignments of error to a charge which do 
not set forth the part of the charge challenged 
do not comply with the rules of practice in the 
Supreme Court. State v. Dixon, 256 N.C. 698, 
124 S.E.2d 821 (1962); Samuel v. Evans, 264 
N.C. 398, 141 S.E.2d 627 (1965); State v. Kirby, 
276 N.C. 128, 171 S.E.2d 416 (1970); State v. 
Baldwin, 276 N.C. 690, 174 S.E.2d 526 (1970). 

An exception must point out some specific 
part of the charge as erroneous. Jenkins v. 
Gaines, 272 N.C. 81, 157 S.E.2d 669 (1967). 

Duty to Prepare Assignment of Error. — 
The preparation of the assignment of error is 
the work of the attorney for the appellant, and 
is not a part of the case on appeal, and its office 
is to group the exceptions noted in the case on 
appeal; and, if there is an assignment of error 
not supported by an exception, it will be disre- 
garded. Worley v. Laurel River Logging Co., 
157 N.C. 490, 73 S.E. 107 (1911); Allred -v. 
Kirkman, 160 N.C. 392, 76 S.E. 244 (1912); 
McLeod v. Gooch, 162 N.C. 122, 78 S.E. 4 
(1913). 

An assignment of error must present a 
single question of law for consideration by 
the court. Hines v. Frink, 257 N.C. 7238, 127 
S.E.2d 509 (1962); State v. Wilson, 264 N.C. 
3738, 141 S.E.2d 801 (1965). 

An assignment which attempts to raise 
several different questions is broadside. 
Hines v- Frink. ‘257: N.C? 723; 427 Si.2d 509 
(1962). 

Broadside Exceptions Ineffectual. — An 
assignment of error, unsupported by excep- 
tion, that the court erred in finding that the 
evidence was insufficient to sustain appellant’s 
motion is a broadside exception and ineffectual 
because of noncompliance with Rule 9 and this 
rule. Columbus County v. Thompson, 249 N.C. 
607, 107 S.E.2d 302 (1959); Hicks v. Russell, 
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256 N.C. 34, 123 S.E.2d 214 (1961); State v. 
Burell, 256 N.C. 288, 123 S.E.2d 795, cert. 
denied, 370 U.S. 961, 82 S. Ct. 1621, 8 L: Ed. 
2d 827 (1962); Corns v. Nickelston, 257 N.C. 
277, 125 S.E.2d 588 (1962). 

An assignment of error that the court failed 
to declare and explain the law applicable to the 
facts in the case, without pointing out what 
matters appellant contends were omitted, is a 
broadside exception. Lewis v. Parker, 268 N.C. 
436, 150 S.E.2d 729 (1966); State v. Baldwin, 
276 N.C. 690, 174 S.E.2d 526 (1970). 

And may not be aided by the assign- 
ment of error. — Hicks v. Russell, 256 N.C. 
34, 123 S.E.2d 214 (1961). 

Broadside Assignment of Error to Find- 
ings of Fact Improper. — Where plaintiff's 
assignment of error as to the judge’s findings of 
fact was: “For that the judge of the superior 
court made certain findings of fact, which 
findings of fact are not supported by the evi- 
dence and which findings are contrary to the 
evidence,” it was a broadside assignment of 
error, which failed to point out or designate in 
the assignment of error the particular rulings 
to which exceptions were taken, so that the 
Supreme Court could see the alleged error 
made by the judge. Putnam v. Triangle Publi- 
cations, Inc., 245 N.C. 432, 96 S.E.2d 445 
(1957). 

Exceptions Too General. — Where the 
plaintiff files a large number of exceptions to 
the referee’s report and the judge confirms or 
modifies certain portions of the report and sets 
aside others, an exception, “The plaintiff ex- 
cepts to such rulings, adverse to it and ap- 
peals,” is too general to be considered. Ruther- 
ford County Comm’rs v. Erwin, 140 N.C. 193, 
52 S.E. 785 (1905). 

Where there is a single assignment of error 
to several rulings of the trial court, and one of 
them is correct, the assignment must fail. Buie 
v. Kennedy, 164 N.C. 290, 80 S.E. 445 (1913). 

An exception to a portion of a charge em- 
bracing a number of propositions is insufficient 
if any of the propositions are correct. Clifton v. 
Turner, 257 N.C. 92, 125 S.E.2d 339 (1962); 
Jenkins v. Gaines, 272 N.C. 81, 157 S.E.2d 669 
(1967). ; 

The questions arising on an appeal are 
those defined by appropriate exceptions 
taken by the appellant in the superior court. 
Sprinkle v. City of Reidsville, 235 N.C. 140, 69 
S.E.2d 179 (1952). . 

The failure to except leaves nothing to 
review. State v. Rorie, 258 N.C. 162, 128 
S.E.2d 229 (1962). 

Scope of Review Where Assignments of 
Error to Findings of Fact Are Insufficient. 
— Where the assignments of error are insuffi- 
cient to present the findings of fact for review, 
the appeal presents the questions whether the 
findings support the court’s inferences and 
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conclusions of law and judgment, and whether 
error appears on the face of the record. 
Putnam v. Triangle Publications, Inc., 245 
N.C. 432, 96 S.E.2d 445 (1957). - 

When no exception has been taken to a 
finding of fact, such finding is presumed 
to be supported by competent evidence 
and is binding on appeal. Cratch v. Taylor, 256 
N.C. 462, 124 S.E.2d 124 (1962). 

Appeal Is to Judgment If No Exceptions 
Preserved. — In the absence of any excep- 
tions, or when exceptions have not been pre- 
served in accordance with the requirements of 
the rules, the appeal will be taken as an 
exception to the judgment. Cratch v. Taylor, 
256 N.C. 462, 124 S.E.2d 124 (1962). 

An appeal to the Supreme Court is itself 
an exception to the judgment or to any 
other matter of law appearing on the face of 
the record. Balint v. Grayson, 256 N.C. 490, 
124 S.E.2d 364 (1962); State v. Hitchcock, 4 
N.C. App. 676, 167 S.E.2d 545 (1969). 

The only question raised by an excep- 
tion to the judgment is whether error of 
law appears upon the face of the record. 
Vance v. Hampton, 256 N.C. 557, 124 S.E.2d 
527 (1962). 

Exceptions Must Be Set Out and Num- 
bered. — Exceptions relied upon in the state- 
ment of the case must be set out and num- 
bered. Barnette v. Woody, 242 N.C. 424, 88 
S.E.2d 223 (1955). | 

Reference by Number Insufficient. — 
This rule must be complied with to have the 
appeal considered by the court; and where the 
assignments of error each simply refers to the 
exception of record by number, without giving 
the purport or text thereof, it is insufficient, 
and the judgment of the trial court will be 
affirmed. Porter v. American Cigar Box Lum- 
ber Co., 164 N.C. 396, 80 S.E. 443 (1913). 

A statement purporting to be assignments of 
error appearing in the record just after the 
statement of the case on appeal, setting forth 
in general terms that the appellant excepted to 
the rulings of the court, as appeared in certain 
numbered exceptions of record taken on trial, 
such exceptions themselves not being suffi- 
ciently stated, in excluding evidence, and “toa 
judgment of nonsuit as noted in the forty- 
seventh exception,” is not definite enough for 
the court to consider on appeal or to be re- 
ferred to the clerk to be put in the prescribed 
shape therefor, and the appeal should be dis- 
missed. Thompson v. Seaboard Air Line R.R., 
147 N.C. 412, 61 S.E. 286 (1908). 

It is entirely proper to group more than — 
one exception under one assignment, 
when all the exceptions relate to a single 
question of law. State v. Wilson, 264 N.C. 373, 
141 S:E.2d 801 (1965). 

But if Exceptions Relate to Distinct 
Parts of Charge and Any Part Is Correct, 
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Assignment Fails. — Where there is a single 
assignment of error based upon several excep- 
tions to several distinct parts of the judge’s 
charge, and one of the parts excepted to is 
correct, the assignment must fail. State v. 
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Wilson, 264 N.C. 373, 141 S.E.2d 801 (1965). . 


Reference to Page. — Where the assign- 
ments of error are not comprehensive enough 
to give a clear idea to the court of the matters 
to be debated without examining the record, 
they will not be considered, as, “to the question 
and answer in the admission of the evidence” 
of a certain witness, “as contained in the 
exception 1 on page — of the record;” and the 
giving of proper page will not cure its insuffi- 
ciency. Rogers v. Jones, 172 N.C. 156, 90 S.E. 
117 (1916); Zopfi v. City of Wilmington, 273 
N.C. 430, 160 S.E.2d 325 (1968); State v. Kirby, 
276 N.C. 123, 171 S.E.2d 416 (1970). 

Assignments Not Based on Exceptions 
Considered in Capital Case. — Assign- 


ments of error should be based upon excep- 


tions briefly and clearly stated and numbered 
in the record, but in a capital case, wherein the 
life of defendant is at stake, assignments of 
error not so based nevertheless will be consid- 
ered. State v. Herring, 226 N.C. 2138, 37 S.E.2d 
319 (1946). 

Agreement of Counsel. — Where the 


record shows that the solicitor agreed that the | 


statement of case on appeal, containing an 
exception to his argument to the jury and an 
assignment of error based thereon, should 
constitute the case on appeal, this is sufficient 
as an exceptive assignment of error even 
though defendant made no objection and took 
no exception at the time. State v. Hawley, 229 
N.C. 167, 48 S.E.2d 35 (1948). 


An exception to the signing of the judg- 


ment presents nothing for review except 
whether or not the court’s conclusion of law is 
supported by the finding or findings of fact; 
such exception does not challenge the correct- 
ness of any findings of fact. Cratch v. Taylor, 
256 N.C. 462, 124 S.E.2d 124 (1962). 

Exception to Issues Submitted. — Where 
a cause was tried under one issue, without 
exception taken, the assignment of error that 
other issues should have been submitted is not 
in compliance with the rules of court regulat- 
ing appeals. McNairy v. Norfolk & W.R.R., 172 
N.C. 505, 90 S.E. 497 (1916). 

Questions Discussed in Brief Only. — A 
question discussed in the brief but not pre- 
sented by any exception or assignment of error 
. cannot be considered. Coon v. Southern Ry., 
171 N.C. 759, 88 S.E. 510 (1916); Needham v. 
Southern Ry., 171 N.C. 765, 88 S.E. 511 (1916). 

When Complaint Does Not State Cause 
of Action. — A defendant, without filing ex- 
ception on appeal from an adverse judgment, 
may move to dismiss the action on the ground 
that the complaint does not state a cause of 
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action. Lloyd v. North Carolina R.R., 151 N.C. 
536, 66 S.E. 604 (1909). 

This is not true of an objection for misjoinder 
of cause of action. Wright v. Kinney, 123 N.C. 
618, 31 S.E. 874 (1898). 


B. Evidence. 


Exceptions to Evidence. — The assign- 
ments of error on questions of evidence should 
set out the testimony so that their relevancy 
can be seen; and on the rulings of the court or 
some other matters occurring at the trial, the 
ruling itself or the attendant facts and circum- 
stances should be so stated that their bearing 
on the controversy can be perceived to some 
extent in reading the assignments themselves. 
Thompson v. Seaboard Air Line R.R., 147 N.C. 
412, 61 S.E. 286 (1908); Carter v. Reaves, 167 
N.C. 131, 83 S.E. 248 (1914). 

Where the record fails to show what the 
witness would have testified had he been per- 
mitted to answer questions objected to, the 
exclusion of such testimony is not shown to be 
prejudicial. This rule applies as well to ques- 
tions asked on cross-examination. State v. 
Kirby, 276 N.C. 123, 171 S.E.2d 416 (1970). 

Exception Not Considered Where No 
Objection or Request Made. — The failure 
of the court to restrict the admission of testi- 
mony competent for the purpose of corrobora- 
tion is not error where defendant neither ob- 
jects to the admission of the testimony nor 
requests that its admission be restricted. State 
v. Perry, 226 N.C. 530, 39 S.E.2d 460 (1946); 
Hatcher v. Clayton, 242 N.C. 450, 88 S.E.2d 
104 (1955). 

The admission of evidence generally and 
without qualification will not be held errone- 
ous, even though the evidence is competent 
only for the purpose of corroboration, when at 
the time of its admission defendant does not 
request that its purpose be restricted. State v. 
Johnson, 218 N.C. 604, 12 S.E.2d 278 (1940). 

When it is claimed that findings of fact 
made by the trial judge are not supported 
by the evidence, the exceptions and assign- 
ments of error in relation thereto must specif- 
ically and distinctly point out the alleged er- 
rors. Town of Burnsville v. Boone, 231 N.C. 
577, 58 S.E.2d 351 (1950); Putnam v. Triangle 
Publications, Inc., 245 N.C. 432, 96 S.E.2d 445 
(1957): 

Failure to refer in the charge to the 
difference between substantive evidence 
and corroborative evidence and to define 
each of these terms is not ground for exception. 
State v. Lee, 248 N.C. 327, 103 S.E.2d 295 
(1958). 

An assignment of error relating to re- 
strictions placed on cross-examination 
does not comply with this rule and Rule 9 if it 
does not contain any question put to any 
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witness on cross-examination. State v. Kirby, 
276 N.C. 123, 171 S.E.2d 416 (1970). 

Evidence Competent for Some Purpose. 
— When evidence is competent for some pur- 
pose, its general admission is not reversible 
error unless the appellant asks at the time of 
the admission that it be restricted. Tise v. 
Town of Thomasville, 151 N.C. 281, 65 S.E. 
1007 (1909). 

-A general objection to evidence cannot be 
sustained if the evidence is competent for any 
purpose. State v. Casper, 256 N.C. 99, 122 
S.E.2d 805 (1961), cert. denied, 376 U.S. 927, 
84 S. Ct. 691, 11 L. Ed. 2d 622 (1964). 

Objecting Party to Request Restricted 
Consideration of Evidence. — When evi- 
dence competent for one purpose only and not 
for another is offered, it is incumbent upon the 
objecting party to request the court to restrict 
the consideration of the jury to that aspect of 
the evidence which is competent. State v. Wil- 
liams, 272 N.C. 273, 158 S.E.2d 85 (1967); 
State v. Goodson, 273 N.C. 128, 159 S.E.2d 310 
(1968). 

Ordinarily, where evidence admissible for 
some purposes, but not for all, is admitted 
generally, its admission will not be held for 
error unless the appellant requested at the 
time of its admission that its purpose be re- 
stricted. State v. Corl, 250 N.C. 252, 108 
S.E.2d 608 (1959). 

When evidence competent for some pur- 
poses, but not for all, is admitted generally, 
unless appellant asks at the time of the admis- 
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sion that its purpose be restricted, or requests _ 


special instructions to that effect, the failure of 
the judge to so restrict it is not assignable for 
error. Hill v. Bean, 150 N.C. 436, 64 S.E. 212 
(1909). 

Where evidence, admissible only for the pur- 


pose of attacking the credibility of a witness, is _ 


admitted generally without objection, there is 
no error in the court’s failure to so restrict its 
use. State v. McKinnon, 223 N.C. 160, 25 
S.E.2d 606 (1943). 

Where evidence competent for the purpose 
of corroboration is admitted generally, and 
defendant fails at the time of its admission to 
request that its purpose be restricted, his 
exception to the admission of the testimony 
cannot be sustained. State v. Walker, 226 N.C. 
458, 38 S.E.2d 531 (1946); Humphries v. 
Queen City Coach Co., 228 N.C. 399, 45 S.E.2d 
546 (1947). 

Exception Not Considered. — A witness 
may testify to statements he had made to the 
defendant’s agent when in corroboration of his 
testimony; and where the record states that it 
was confined to that purpose, or there was no 
request made that it be so confined, it will not 
be considered as reversible error on appeal. 
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Whitehurst v. Padgett, 157 N.C. 424, 73 S.E. 
240 (1911); Perry v. Branning Mfg. Co., 176 
N.C. 68, 97 S.E. 162 (1918); Singleton v. 
Roebuck, 178 N.C. 201, 100 S.E. 313 (1919). 

When the evidence is corroborative, the fail- 
ure of the trial court to restrict it will not be 
considered on appeal unless the objecting 
party asks for an instruction to that effect. 
Chrisco v. Yow, 153 N.C. 434, 69 S.E. 422 
(1910); Cooper v. Seaboard Air Line R.R., 163 
N.C. 150, 79 S.E. 418 (1913). 

Where several witnesses testified to certain 
facts which the trial judge at the time stated 
were competent only for the purpose of corrob- 
oration, and when charging the jury in reciting 
the testimony of one of these witnesses he 
repeated that it was to be considered only for 
the purpose of corroboration, but failed to do so 
in reciting the testimony of other witnesses, an 
exception to such omission cannot be sus- 
tained, in the absence of a request to charge 
that the same rule applied to all of the testi- 
mony of that class. Liles v. Fosburg Lumber 
Co., 142 N.C. 39, 54 S.E. 795 (1906). 

Exceptions to Unanswered Questions. 
— Where exception is taken to the judge’s 
exclusion of evidence upon the trial, it is upon 
appellant to show error, and when the excep- 
tion is taken to unanswered questions, the 
substance of the answers must be made to 
appear on appeal, so that the Supreme Court 
may pass upon its competency. Wallace v. 
Barlow, 165 N.C. 676, 81 S.E. 924 (1914); 
Hamlet Ice Co. v. J.A. Jones Constr. Co., 194 
N.C. 407, 139 S.E. 771 (1927). ! 

Objection That Instruction Insufficient. 
— Where the declarations of a party to an 
action are admissible as to him alone, and the 
judge has so instructed the jury, an objection 
that the instruction was not sufficiently defi- 
nite will not be sustained, unless there was a 
request to make it so, which was refused. 
Plemmons v. Murphey, 176 N.C. 671, 97 S.E. 
648 (1918). 

Unsupported Statements of Appellant. 
— A statement in the assignments of error, 
when there is nothing in the statement or 
record of the case on appeal to give it any 
support, is only the unsupported statement of 
the appellant of what had occurred, and hence 
the assignment of error depending thereon 
will not be considered on appeal. State v. 
Freeze, 170 N.C. 710, 86 S.E. 1000 (1915). 

Where the charge of the court is not set 
out in the record on appeal, the presump- 
tion is in favor of its correctness, and that the 
appellant would otherwise have excepted, and 
especially so when it is stated that the judge 
charged the jury at length concerning the case. 
State v. Jones, 182 N.C. 781, 108 S.E. 376 
(1921). 
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Rule 11. Settling the record on appeal. 


(a) By agreement. Within 35 days after the reporter’s or transcriptionist’s 
certification of delivery of the transcript, if such was ordered (70 days in 
capitally tried cases), or 35 days after filing of the notice of appeal if no 
transcript was ordered, the parties may by agreement entered in the record on 
appeal settle a proposed record on appeal prepared by any party in accordance 
with Rule 9 as the record on appeal. 

(b) By appellee’s approval of appellant’s proposed record on appeal. If the 
record on appeal is not settled by agreement under Rule 11(a), the appellant 
shall, within the same times provided, serve upon all other parties a proposed 
record on appeal constituted in accordance with the provisions of Rule 9. 
Within 21 days (35 days in capitally tried cases) after service of the proposed 
record on appeal upon him an appellee may serve upon all other parties a 
notice of approval of the proposed record on appeal, or objections, amendments, 
or a proposed alternative record on appeal in accordance with Rule 11(c). If all 
appellees within the times allowed them either serve notices of approval or fail 
to serve either notices of approval or objections, amendments, or proposed 
alternative records on appeal, appellant’s proposed record on appeal thereupon 
constitutes the record on appeal. 

(c) By judicial order or appellant’s failure to request judicial settlement. 
Within 21 days (35 days in capitally tried cases) after service upon him of 
appellant’s proposed record on appeal, an appellee may serve upon all other 
parties specific amendments or objections to the proposed record on appeal, or 
a proposed alternative record on appeal. Amendments or objections to the 
proposed record on appeal shall be set out in a separate paper. 

If any appellee timely serves amendments, objections, or a proposed alter- 
native record on appeal, the appellant or any other appellee, within 10 days 
after expiration of the time within which the appellee last served might have 
served, may in writing request the judge from whose judgment, order, or other 
determination appeal was taken to settle the record on appeal. A copy of the 
request, endorsed with a certificate showing service on the judge, shall be filed 
forthwith in the office of the clerk of the superior court, and served upon all 
other parties. Each party shall promptly provide to the judge a reference copy 
of the record items, amendments, or objections served by that party in the case. 
If only one appellee or only one set of appellees proceeding jointly have so 
served, and no other party makes timely request for judicial settlement, the 
record on appeal is thereupon settled in accordance with the appellee’s 
objections, amendments or proposed alternative record on appeal. If more than 
one appellee proceeding separately have so served, failure of the appellant to 
make timely request for judicial settlement results in abandonment of the 
appeal as to those appellees, unless within the time allowed an appellee makes 
request in the same manner. 

The judge shall send written notice to counsel for all parties setting a place 
and a time for a hearing to settle the record on appeal. The hearing shall be 
held not later than 15 days after service of the request for hearing upon the 
judge. The judge shall settle the record on appeal by order entered not more 
than 20 days after service of the request for hearing upon the judge. If 
requested, the judge shall return the record items submitted for reference 
ae the judicial settlement process with the order settling the record on 
appea 

Provided, that nothing herein shall prevent settlement of the record on 
appeal by agreement of the parties at any time within the times herein limited 
for settling the record by judicial order. 

(d) Multiple appellants; single record on appeal. When there are multiple 
appellants (2 or more), whether proceeding separately or jointly, as parties 
aligned in interest, or as cross-appellants, there shall nevertheless be but one 
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record on appeal, and the appellants shall attempt to agree to the procedure for 
constituting a proposed record on appeal. The assignments of error of the 
several appellants shall be set out separately in the single record on appeal 
and related to the several appellants by any clear means of reference. In the 
event multiple appellants cannot agree to the procedure for constituting a 
proposed record on appeal, the judge from whose judgment, order, or other 
determination the appeals are taken shall, on motion of any appellant with | 
notice to all other appellants, enter an order settling the procedure, including. 
the allocation of costs. 

(e) [Reserved.] 

(f) Extensions of time. The times provided in this rule for taking any action 
may be extended in accordance with the provisions of Rule 27(c). (Adopted . 
June 13, 1975; Amended November 27, 1984 — 11(a), (c), (e), and (f) — 
applicable to appeals in which the notice of appeal is filed on or after February 
1, 1985; December 8, 1988 — 11(a), (b), (c), (e), and (f) — effective for all 
judgments of the trial tribunal entered on or after July 1, 1989; July 26, 1990 
— 11(b), (c), and (d) — effective October 1, 1990; Amended March 6, 1997; 
November 21, 1997 — effective February 1, 1998.) 


Note on the 1988 Amendment. — Para- by agreement or by judicial settlement, the 
graph (e) formerly contained the requirement appellant has 15 days to file the settled record 
that the settled record on appeal be certified by with the appropriate appellate court. . 
the clerk of the trial tribunal. The 27 Novem- ; 
ber 1984 amendments deleted that step in the Legal Periodicals. — For survey of 1980 
process. Under the present version of the law on civil procedure, see 59 N.C.L. Rev. 1048 


rules, once the record is settled by the parties, (1981). 


CASE NOTES 
Time Schedule. — The time schedule set N.C. App. 370, 374 S.E.2d 417 (1988). 
out in this rule is designed to keep the process Failure to Settle Record. — Appeal would 
of perfecting an appeal to the appellate divi- —__ be dismissed where appellants failed to settle 
sion flowing in an orderly manner. Counsel is the record on appeal prior to filing with the 
not permitted to decide upon his own enter- Court of Appeals. Higgins v. Town of China 


prise how long he will wait to take his next Grove, 102 N.C. App. 570, 402 S.E.2d 885 
step in the appellate process. State v. Gillespie, (1991). 

31 N.C. App. 520, 230 S.E.2d 154 (1976), cert. Court of Appeals Determines Question 
denied, 291 N.C. 713, 232 S.E.2d 205 (1977); of Compliance. — Upon appeal, the opinion 
Ledwell v. County of Randolph, 31 N.C. App. of Court of Appeals, not the clerk of the supe- 


522, 229 S.E.2d 836 (1976). rior court, determines whether service of the. 
The time schedules set out in the rules are proposed record was properly made within the 
designed to keep the process of perfecting an required time, whether the record on appeal 
appeal to the appellate division flowing in an was properly settled, and, under former sub- 
orderly manner. Counsel is not permitted to section (e), whether the record was certified by 
decide upon his own enterprise how long he the clerk of the superior court within ten days 
will wait to take his next step in the appellate after settlement. In re Rogers, 44 N.C. App. 
process. There are generous provisions for 713, 262 S.E.2d 312, vacated on other grounds, 
extensions of time by the trial court if counsel 300 N.C. 747, 268 S.E.2d 221 (1980). 
can show good cause for extension. State v. Opposing Counsel of Record at Com- 


Motsinger, 31 N.C. App. 594, 230 S.E.2d 205 mitment Hearing. — Under former § 122- 
(1976), cert. denied, 291 N.C. 714; 232 S.E.2d 58.24 (see now § 122C-270), the staff attorney 
202 (1977); In re Allen, 31 N.C. App. 597, 230 of the Attorney General who-represents the 
S.E.2d 423 (1976). State at a commitment hearing is the opposing 

The action of the trial judge in settling counsel of record within the meaning of 
the record is final and will not be reviewed N.C.R.A.P. Rule 26 and should be served with 
on appeal. State v. Johnson, 298 N.C. 355, 259 the proposed record on appeal as required by 


S.E.2d 752 (1979). this rule where the respondent appeals from 
Appellant bears the burden of seeing an order of commitment. And if the State is not 
that the record on appeal is properly settled the petitioner in the involuntary commitment 


and filed with the court. McLeod v. Faust, 92 proceeding, the proposed record on appeal 
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should be served on opposing counsel of record 
for the petitioner by the respondent appellant. 
In re Rogers, 44 N.C. App. 713, 262 S.E.2d 312, 

vacated on other grounds, 300 N.C. 747, 268 
_ §.E.2d 221 (1980). 

Noncompliance Works Loss of Right of 
Appeal. — A failure by appellant to meet the 
requirements of former section (e) of this rule, 
or to comply with the mandate of N.C.R.A.P. 
Rule 12(a), works a loss of the right of appeal. 
Craver v. Craver, 298 N.C. 231, 258 S.E.2d 357 
(1979). 


RULES OF APPELLATE PROCEDURE 


Failure to Comply Restored Jurisdic- 


tion to Trial Court. — Where defendant 
properly gave notice of appeal on September 1, 
1978, but between that date and November 28, 
1978, when judgment was entered, a period of 
88 days, he took no steps to perfect that 
appeal, i.e., contrary to the mandate of section 
(a) of this rule defendant neither tendered a 
proposed record on appeal within 30 days, nor 
did he seek any extension of time to settle such 
a record as permitted by N.C.R.A.P. Rule 27(c), 
defendant’s failure to perfect his appeal consti- 
tuted an abandonment which reinvested the 
trial court with jurisdiction to render further 
order in the cause. McGinnis v. McGinnis, 44 
N.C. App. 381, 261 S.E.2d 491 (1980). 

Where the record on appeal contains 

two conflicting narratives of the evi- 
dence, the appeal should be dismissed for 
. failure to bring forward a “settled” record as 
required under N.C.R.A.P., Rule 9 and this 
rule; however, where defendant did not assert 
that the trial court’s findings quoted were 
unsupported by sufficient evidence at the cus- 
tody hearing below, but instead asserted the 
trial court’s conclusions were erroneous or 
were not supported by the findings actually 
made, under these limited circumstances, a 
narrative of evidence or a verbatim transcript 
was not necessary to understand defendant’s 
assignment of error; therefore, the appellate 
court addressed the merits of his assignments 
of error. Napowsa v. Langston, 95 N.C. App. 14, 
381 S.E.2d 882, cert. denied, 325 N.C. 709, 388 
S.E.2d 460 (1989). 

It is improper procedure for counsel to 
file three separate records on appeal 
from a trial at which the three cases were 
consolidated. — Aside from the question of 
the unnecessary expenses, the filing of three 
separate records on appeal creates the undue 
burden on the appellate courts of having to 
read three when one would have sufficed. 
State v. McKenzie, 30 N.C. App. 64, 226 S.E.2d 
385, cert. denied, 291 N.C. 177, 229 S.H.2d 691 
(1976). 

The filing of two records when there should 
have been but one and the inclusion in both 
records of matter which should not have been 
included has placed an unnecessary burden on 
this court and has imposed upon the State an 


Rule 11 


expense which was not necessary for the pro- 
tection of defendants’ rights to full appellate 
review. State v. Bryson, 30 N.C. App. 71, 226 
S.E.2d 392, cert. denied, 290 N.C. 664, 228 
S.E.2d 455 (1976). 

Counsel Taxed for Redundant Record. 
— By appealing the three cases consolidated 
below separately, counsel has prepared and 
caused to be printed two redundant records on 
appeal; these records on appeal constitute 
matter not necessary for an understanding of 
the errors assigned. There has been no show- 
ing of compelling circumstances to justify the 
filing of three records on appeal instead of one. 
Consequently, counsel will be personally taxed 
with costs. State v. McKenzie, 30 N.C. App. 64, 
226 S.E.2d 385, cert. denied, 291 N.C. 177, 229 
S.E.2d 691 (1976). shi 

When the court has ordered consolida- 
tion of cases or charges for trial, counsel 
cannot, of his own enterprise, sever the 
cases or charges and appeal each separately 
in the absence of a showing of compelling 
circumstances. State v. McKenzie, 30-N.C. 
App. 64, 226 S.E.2d 385, cert. denied, 291 N.C. 
177, 229 S.E.2d 691 (1976). 

Court Presumed to Have Acted Cor- 
rectly Where Record Silent. — Where the 
record is silent as to whether a jury instruction 
conference was in fact held, the defendant 
must hold himself accountable. The defendant, 
as appellant, has the duty under this rule to 
preserve the record on appeal. If there was no 
instruction conference held, the defendant 
could have sought a stipulation from the State 
pursuant to subsection (a) of this rule acknow!- 


. edging the trial court’s failure in this regard. 


Had the State refused to agree to the stipula- 
tion, and objected to such a notation in the 
record, then the defendant could have re- 
quested that the trial judge settle the record 
on appeal pursuant to subsection (c) of this 
rule. Where the record is silent, it will be 
presumed that the trial court acted correctly. 
State v. Nealy, 64 N.C. App. 663, 308 S.E.2d 
343 (1983), cert. denied, 310 N.C. 155, 311 


_ §.E.2d 295 (1984). 


Time Period Held Inapplicable. 
Where the trial court allowed defendant 45 
days to serve objections or file a counter- 
proposed record on appeal, the 15-day period 
of this rule was inapplicable. McLeod v. Faust, 
92 N.C. App. 370, 374 S.E.2d 417 (1988). 

Extension Held Ineffective. Trial 
court’s order extending the time during which 
plaintiffs could serve proposed record on ap- 


peal was ineffective where it was made after 


the expiration of the 35-day period during 
which plaintiffs were required by subsection 
(b) of this rule to serve the proposed record on 
appeal, it was made upon plaintiffs’ oral mo- 
tion in violation of N.C.R.A.P., Rule 27(c)(1), 
and the record did not reflect that the other 
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parties, the defendant and third-party defen- 
dant, were given notice or an opportunity to be 
heard as required by N.C.R.A.P., Rule 27(c)(1). 
Richardson v. Bingham, 101 N.C. App. 687, 
400 S.E.2d 757 (1991). 

Failure to Perfect Appeal — Illustrative 
Cases. — Where defendant gave oral notice of 
appeal on January 4, 1988 (date of initial 
judgment), and tendered her proposed record 
on appeal pursuant to subsection (b) of this 
rule 139 days later, the court did not address 
defendant’s first issue because the appeal from 
the trial court’s initial judgment was not prop- 
erly perfected. Woods v. Shelton, 93 N.C. App. 
649, 379 S.E.2d 45 (1989) (effective for judg- 
ment entered prior to July 1, 1989). 

Failure of Period to Run. — Subsection 
(a) provides that the time in which the record 
of a case on appeal must be filed runs from the 
date of the court reporter’s certification of 
delivery of the transcript and if the court 
reporter fails to certify that the transcript has 
been delivered within the 60-day period per- 
mitted by Rule 7(b), the 35-day period within 
which an appellant must serve the proposed 
record on appeal does not begin to run until 
the court reporter does certify delivery of the 
transcript; therefore, since the court reporter 
had not certified delivery of her portion of the 
transcript prior to the hearing on plaintiff’s 
motion to dismiss the appeal, the defendant’s 
35-day period to serve the record on appeal 
never began to run. Lockert v. Lockert, 116 
N.C. App. 78, 446 S.E.2d 606 (1994), cert. 


granted in part and denied in part, writ of . 


supersedeas allowed, 338 N.C. 311, 450 S.E.2d 
487 (1994). 

Dismissal for Failure to Comply. — 
Where the trial court’s purported extension of 
' time to file the records on appeal was ineffec- 
tive, and where the records on appeal were not 
filed within the times mandated by the Rules 
of Appellate Procedure, each parties’ appeals 
were dismissed for failure to comply with the 
rules. Onslow County v. Moore, 127 N.C. App. 
546, 491 S.E.2d 670 (1997). 

Applied in State v. Cottingham, 30 N.C. 
App. 67, 226 S.E.2d 387 (1976); State v. 
Chavis, 30 N.C. App. 75, 226 S.E.2d 389 
(1976); State v. Pevia, 30 N.C. App. 79, 226 
S.E.2d 394 (1976); State v. Wilson, 31 N.C. 
App. 323, 229 S.E.2d 314 (1976); Hudson v. 
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Hudson, 31 N.C. App. 547, 230 S.E.2d 188 
(1976); State v. Davis, 31 N.C. App. 590, 230 
S.E.2d 203 (1976); State v. Kessack, 32 N.C. 
App. 536, 232 S.E.2d 859 (1977); State v. 
Musumeci, 33 N.C. App. 88, 234 S.E.2d 31 
(1977); Indian Trace Co. v. Sanders, 33 N.C. 
App. 386, 235 S.E.2d 91 (1977); Burkhimer v. 
Coble, 35 N.C. App. 127, 239 S.E.2d. 852 
(1978); Triplett v. Triplett, 37 N.C. App. 283, 
245 S.E.2d 812 (1978); Williams v. Dameron, 
37 N.C. App. 491, 246 S.E.2d 586 (1978); State 
v. Oxendine, 43 N.C. App. 391, 258 S.E.2d 810 
(1979); Phillips v. Texfi Indus., Inc., 44 N.C. 
App. 66, 259 S.E.2d 769 (1979); Stevenson v. 
North Carolina Dep’t of Ins., 45 N.C. App. 53, 
262 S.E.2d 378 (1980); Vassey v. Burch, 301 


N.C. 68, 269 S.E.2d 137 (1980); State v. Nealy, 


64 N.C. App. 663, 308 S.E.2d 343 (1983); Ingle 
v. Allen, 71 N.C. App. 20, 321 S.E.2d 588 
(1984); Smith v. Smith, 103 N.C. App. 488, 405 
S.E.2d 912 (1991); Jenkins v. Richmond 
County, 118 N.C. App. 166, 454 S.E.2d 290 
(1995). 

Stated in John T. Council, Inc. v. Balfour 
Prods. Group, Inc., 74 N.C. App. 668, 330 
S.E.2d 6 (1985). 

Cited in State v. Cumber, 32 N.C. App. 329, 
232 S.E.2d 291 (1977); State v. Davis, 36 N.C. 
App. 648, 244 S.E.2d 480 (1978); State v. 
Johnson, 38 N.C..App. 111, 247 $.E.2d 286 
(1978); Triplett v. Triplett, 38 N.C. App. 364, 
248 S.E.2d 69 (1978); State v. Bennett, 308 
N.C. 530, 302 S.E.2d 786 (1983); Berger v. 
Berger, 67 N.C. App. 591, 318 S.E.2d 825 


(1984); State v. Wrenn, 316 N.C. 141, 340 


S.E.2d 443 (1986); Roanoke Chowan Regional ~ 
Hous. Auth. v. Vaughan, 81 N.C. App. 354, 344 
S.E.2d 578 (1986); von Hagel v. Blue Cross & 
Blue Shield, 91 N.C. App. 58, 370 S.E.2d 695 
(1988); State ex rel. Thornburg v. Currency in 
Amount of $52,029.00 in U.S. Currency, 324 
N.C. 276, 378 S.E.2d 1 (1989); State v. Shedd, 
117 N.C. App. 122, 450 S.E.2d 13 (1994); Curry 
v. First Fed. Savs. & Loan Ass’n, 125 N.C. App. 
108, 479 S.E.2d 286 (1996), cert. denied, 346 
N.C. 278, 487 S.E.2d 544 (1997); Pollock v. 
Parnell, 126 N.C. App. 358, 484 S.E.2d 864 
(1997); Onslow County v. Moore, 127 N.C. App. 
546, 491 S.E.2d 670 (1997); Fenz ex rel. Glad- 
den v. Davis, — N.C. App. —, 495 S.E.2d 748 
(1998). 


Rule 12. Filing the record; Docketing the appeal; Copies of the record. 


(a) Time for filing record on appeal. Within 15 days after the record on 
appeal has been settled by any of the procedures provided in this Rule 11 or 
Rule 18, the appellant shall file the record on appeal with the clerk of the court - 


to which appeal is taken. 


(b) Docketing the appeal. At the time of filing the record on appeal, the 
appellant shall pay to the clerk the docket fee fixed pursuant to G.S. 7A-20(b), 
and the clerk shall thereupon enter the appeal upon the docket of the appellate 
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court. If an appellant is authorized to appeal in forma pauperis as provided in 
G.S. 1-288 or 7A-450 et seq., the clerk shall docket the appeal upon timely 
filing of the record on appeal. An appeal is docketed under the title given to the 
action in the trial division, with the appellant identified as such. The clerk 
shall forthwith give notice to all parties of the date on which the appeal was 
docketed in the appellate court. 

(c) Copies of record on appeal. The appellant need file but a single copy of the 
record on appeal. Upon filing, the appellant may be required to pay to the clerk 
of the appellate court a deposit fixed by the clerk to cover the costs of 
reproducing copies of the record on appeal. The clerk will reproduce and 
distribute copies as directed by the court. 

In civil appeals in forma pauperis the appellant need not pay a deposit for 
reproducing copies, but at the time of filing the original record on appeal shall 
also deliver to the clerk two legible copies thereof. (Adopted June 13, 1975; 
Amended November 27, 1984 — applicable to appeals in which the notice of 
appeal is filed on or after February 1, 1985; December 8, 1988 — 12(a) and (c) 
— effective for all judgments of the trial division entered on or after July 1, 
1989; Amended March 6, 1997.) 


Legal Periodicals. — For a survey of 1980 
law on civil procedure, see 59 N.C.L. Rev. 1062 


(1981). 
CASE NOTES 
I. In General. 
IJ. Decisions Under Prior Law. 
I. IN GENERAL. Time for Filing Record. — Appellant was 


: So weir as not entitled to use all the time less than 150 
Notice Rrovision Jurisdictional. on The days and then file a record on appeal that had 
Prowisionsiwot this rule: asinibinead PLOT AD not been settled as required by N.C.R.A.P., 
amendment effective July 1, 1989, requiring Rule 11. McLeod ¥; Faust, 92 N.C. App, 370. 


that no later than 150 days after giving notice : ’ 
of appeal, the appellant shall file the record on alae nee fine eh OMG eC G Mn etsabms: ies 


appeal with the clerk of the court to which Avpeni ane heres thot burden “or cecine 


appeal is taken was jurisdictional and it im- : 
wn ; alk Je that the record on appeal is properly settled 
h 
ee See oeenieved:partys right:t and filed with the court. McLeod v. Faust, 92 


appeal. Only the appropriate appellate court 
could extend this 150-day time limit. State v. N.C. App. 370, 374 8.B.2d 417 (1988). 
Ward, 61 N.C. App. 747, 301 S.E.2d 507, cert. Settling the Record. — Record on appeal . 
denied, 309 N.C. 825, 310 S.E.2d 357 (1983). was not settled until defendant signed a Stip- 

Counsel’s failure to timely file the ulation and Settlement of the Record on Ap- 
record on appeal amounted to inadequate peal. Forrest v. Pitt County Bd. of Educ., 100 
assistance of counsel, and the loss of one’s only N.C. App. 119, 394 S.E.2d 659, cert. denied, 
direct appeal because of counsel’s neglect con- 327 N.C. 634, 399 S.E.2d 121 (1990), aff'd, 328 


stitutes a serious deprivation. Galloway v. N.C. 327, 401 S.E.2d 366 (1991). 


Stephenson, 510 F. Supp. 840 (M.D.N.C. 1981). Appeal would be dismissed where 

Noncompliance Works Loss of Right of | record on appeal was not filed in the 
Appeal. — A failure by appellant to meet the appellate court within 150 days from the 
requirements of former Rule il(e), or to com- giving of notice of appeal under this rule as it 
ply with the mandate of subsection (a) of this read prior to amendment effective July 1, 
rule, works a loss of the right of appeal. Craver 1989. Appellant’s motion for a new trial or a 


v. Craver, 298 N.C. 231, 258 S.E.2d 357 (1979). modification of the judgment pursuant to 

Failure to Settle Record. — Appeal would § 1A-1, Rule 59, the court’s order fixing the 
be dismissed where appellants failed to settle time for service of the record on appeal, and 
the record on appeal prior to filing with the the court’s orders denying appellant’s § 1A-1, 
Court of Appeals. Higgins v. Town of China Rule 59 motion did not extend the time within 
Grove, 102 N.C. App. 570, 402 S.E.2d 885 which the appellant was required to file the 
(1991). record on appeal after giving notice of appeal 
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from the judgment. C.C. Woods Constr. Co. v. 
Budd-Piper Roofing Co., 46 N.C. App. 634, 265 
S.E.2d 506 (1980). 

Dismissal of an earlier attempt to appeal 
was proper where plaintiff failed to file and 
docket the record in the appellate court within 
150 days, under this rule as it read prior to 
amendment effective July 1, 1989. Lowder v. 
All Star Mills, Inc., 91 N.C. App. 621, 372 
S.E.2d 739 (1988), cert. denied, 324 N.C. 118, 
377 S.E.2d 234 (1989). 

Regardless of the time limits det by the 
trial court, plaintiff had no longer than 
150 days after giving notice of appeal to file 
the appeal record with the appellate court; the 
150-day time limit may be extended only by an 
appropriate appellate court. Roberts v. Rob- 
erts, 97 N.C. App. 319, 388 S.E.2d 164 (1990) 
(decided prior to 1989 amendment). 

Order to Extend Time for Serving 
Record on Appeal Held Proper. — Al- 
though counsel for the State erred in calculat- 
ing the initial filing date, the judge properly 
entered his ex parte order extending the time 
for serving the proposed record on appeal 
where the State complied with N.C.R.A-P,, 
Rule 27(c)(1) by giving oral and written notice 
of its motion to extend, time to serve the 
proposed record on appeal, and it complied 
with the initial 15-day time limit specified in 
subdivision (a) of this rule, and with the out- 
side time limit of 150 days in which to file the 
settled record on appeal from the time of oral 
notice of appeal. State ex rel. Thornburg v. 
Currency in Amount of $52,029.00 in U.S. 
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N.C. App: 50, 373 S.E.2d 681 (1988). 

Stated in Coleman v. Arnette, 48 N.C. App. 
733, 269 S.E.2d 755 (1980); Pacific Southbay 
Indus., Inc. v. Sure-Fire Distrib., Inc., 49 N.C. 
App. 172, 270 S.E.2d 515 (1980); Hailey v. 
Allgood Constr. Co., 95 N.C. App. 630, 383 
S.E.2d 220 (1989); Richardson v. Bingham, 101 
N.C. App. 687, 400 S.E.2d 757 (1991). 

Cited in State v. McDiarmid, 36 N.C, App. 
230, 243 S.E.2d 398 (1978); Black v. Clark, 36 
N.C. App. 191, 243 S.E.2d 808 (1978); State v. 
Johnson, 38 N.C. App. 111, 247 S.E.2d 286 
(1978); State v. Locklear, 50 N.C. App. 165, 272 
S.E.2d 597 (1980); North Carolina State Bar v. 
DuMont, 52 N.C. App. 1, 277 S.E.2d 827 
(1981); Davis v. Flynn, 57 N.C. App. 575, 291 


' §.E.2d 818 (1982); Broughton v. Baker, 537 F. 


Currency, 324 N.C. 276, 378 S.E.2d 1 (1989) 


(decided prior to 1989 amendment). 

Time of Docketing. — Pursuant to subsec- 
tion (b) an appeal is docketed upon the time of 
filing the record on appeal. Watson v. Watson, 
118 N.C. App. 534, 455 S.E.2d 866 (1995). 

Applied in Boone v. Fuller, 30 N.C. App. 
107, 226 S.E.2d 191 (1976); In re Allen, 31 N.C. 
- App. 597, 230 S.E.2d 423 (1976); Byrd v. 
Alexander, 32 N.C. App. 782, 233 S.E.2d 654 
(1977); State v. Lesley, 33 N.C. App. 237, 234 
S.E.2d 476 (1977); Indian Trace Co. v. Sanders, 
33 N.C. App. 386, 235 S.E.2d 91 (1977); White 
v. Lawrence, 33 N.C. App. 631, 236 S.E.2d 30 
(1977); City of Hickory v. Catawba Valley 
Mach. Co., 38 N.C. App. 387, 248 S.E.2d 71 
(1978); State v. Crouch, 41 N.C. App. 612, 255 
S.E.2d 192 (1979); State v.. Brown, 42 N.C. 
App. 724, 257 S.E.2d 668 (1979); State v. 
Brown, 43 N.C. App. 532, 259 S.E.2d 309 
(1979); In re Farmer, 52 N.C. App. 97, 277 
S.E.2d 880 (1981); Piguerra v. Piguerra, 54 
N.C. App. 188, 282-S.E.2d 567 (1981); Outlaw 
v. Outlaw, 89 N.C. App. 538, 366 S.E.2d 247 
(1988); Hale v. Leisure, 100 N.C. App. 163, 394 
S.E.2d 665 (1990). 

Quoted in State v. Smith, 48 N.C. App: 402, 
269 S.E.2d 262 (1980); State v. Fletcher, 92 


Supp. 274 (E.D.N.C. 1982); State v. Bartlett, 
64 N.C. App. 388, 307 S,E.2d 178 (1983); 
Broughton v. North Carolina, 717 F.2d 147 
(4th Cir. 1983); In re Easement of Right of 
Way, 90 N.C. App. 303, 368 S.E.2d 639 (1988); 
Burlington Indus., Inc. v. Richmond County, 
DOT, 90 N.C. App. 577, 369 S.E.2d 119 (1988); 
Taylor v. Foy, 91 N.C. App. 82, 370 S.E.2d 442 
(1988); Hall v. Simmons, 329 N.C. 779, 407 
S.E.2d 816 (1991). — 


If. DECISIONS UNDER PRIOR LAW. — 


Editor’s note. — The cases cited below were — 
decided under former Rule 17, Rules of Prac- 
tice in the Supreme. Court of North Carolina, 
and under former Rule 5, Rules of Practice in 
the Court of Appeals of North Carolina. 

This rule is mandatory, not directory, and 
must be uniformly enforced. State v. Byrd, 4 
N.C. App. 494, 167 S.E.2d 95 (1969). 

Rule May Not Be Ignored or Dispensed 
with. — Neither the judges, nor the solicitors, 
nor the attorneys, nor the parties have the 
right to ignore or dispense with the rule re- 
quiring docketing within the time prescribed. 
State v. Farrell, 3 N.C. App. 196, 164 S.H.2d 
388 (1968); State v. Byrd, 4 N.C. App. 494, 167 
S.E.2d 95 (1969). 

Rule Determines Time for Docketing 
Record on Appeal. — The time for docketing 
the record on appeal in the Court of Appeals is 
determined by this rule and should not be 
confused with the time allowed for serving 
case on appeal and the time allowed for serv- 
ing countercase or exceptions. The case on 
appeal, and the countercase or exceptions, and 


the settlement of case on appeal by the trial 
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tribunal must all be accomplished within a 
time which will allow docketing of the record 
on appeal within the time allowed under this 
rule. State v. Farrell, 3 N.C. App. 196, 164 
S.E.2d 388 (1968); Ross v. Sampson, 4 N.C. 
App. 270, 166 S.E.2d 499 (1969); Reece v. 
Reece, 6 N.C. App. 606, 170 S.E.2d 546 (1969); 
State v. Fulk, 7 N.C. App. 68, 171 S.E.2d 81 
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(1969); State v. Brigman, 8 N.C. App. 316, 174 
S.E.2d 48 (1970). 

The case on appeal, and the countercase or 
exceptions, and the settlement of the case on 
appeal by the trial tribunal must all be accom- 
plished within a time which will allow docket- 
ing of the record on appeal within the time 
allowed under this rule. Rector v. Rector, 4 
N.C. App. 240, 166 S.E.2d 492 (1969). 

Effect of Noncompliance. — Where de- 
fendant fails to docket the record on appeal 
within the time provided by this rule, the 
appeal is subject to dismissal. State v. Farrell, 
3.N.C. App. 196, 164 S.E.2d 388 (1968); State v. 
Garnett, 4. N.C. App. 367, 167 S.E.2d 63 (1969); 
State v. Byrd, 4 N.C. App. 494, 167 S.E.2d 95 
(1969); Laws v. Palmer, 4 N.C. App. 510, 167 
S.E.2d 49 (1969); North Carolina State Bar v. 
Temple, 6 N.C. App. 437, 170 S.E.2d 1381 
(1969), cert. denied, 397 U.S. 1023, 90 S. Ct. 
1263, 25 L. Ed. 2d 532, rehearing denied, 397 
U.S. 1081, 90 S. Ct. 1520, 25 L. Ed. 2d 820 
(1970); Kurtz v. Allstate Ins. Co., 6 N.C. App. 
625, 170 S.E.2d 496 (1969); Reece v. Reece, 6 
N.C. App. 606, 170 S.E.2d 546 (1969); Dixon v. 
Dixon, 6 N.C. App. 623, 170 S.E.2d 561 (1969); 
State v. Fulk, 7 N.C. App. 68, 171 S.E.2d 81 
(1969); Harrell v. Brinson, 7 N.C. App. 197, 171 
S.E.2d 798 (1970); State v. Bocage, 8 N.C. App. 
64, 173 S.E.2d 638 (1970); State v. Brigman, 8 
N.C. App. 316, 174 S.E.2d 48 (1970); State v. 
Daughtry, 8 N.C. App. 318, 174 S.E.2d 76 
(1970); State v. Gibbs, 8 N.C. App. 339, 174 
S.E.2d 119 (1970). 

Where the record on appeal was docketed in 
the Court of Appeals after the expiration of the 
time within which the appeal could be dock- 
eted in compliance with this rule, and there 
was no order extending the time for docketing, 
the Court of Appeals ex mero motu will dismiss 
the appeal for failure to comply with the rules. 
Young v. State Farm Mut. Auto. Ins. Co., 6 
N.C. App. 4438, 170 S.E.2d 90 (1969). 

Failure to Docket. — When the appellant 


does not docket his appeal before the perusal 


of the docket of the district to which it belongs, 
the appellee is entitled, upon motion, to have 
the appeal docketed and dismissed. Rose v. 
Shaw, 105 N.C. 126, 10 S.E. 1055 (1890). 

It is not discretionary with the Supreme 
Court to refuse to dismiss an appeal where 
appellant has failed to docket the case within 
the time required by this rule, but such refusal 
can only be based on sufficient legal excuse for 
the delay. Hewitt v. Beck, 152 N.C. 757, 67 S.E. 
586 (1910); Carroll v. Victory Mfg. Co., 180 
N.C. 660, 104 S.E. 528, aff’d, 180 N.C. 366, 104 
S.E. 895 (1920). 

An appeal from the conviction of a capital 
felony will be docketed and dismissed on mo- 
tion of the Attorney General when not prose- 
cuted as required by the rules of the Supreme 
Court regulating such matters, after an exam- 
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ination of the record of errors appearing on its 
face. State v. Taylor, 194 N.C. 738, 140 S.E. 728 
(1927); State v. Thomas, 195 N.C. 458, 142 S.E. 
474 (1928); State v. Clyburn, 195 N.C. 618, 143 
S.E. 129 (1928); State v. Newsome, 196 N.C. 
16, 144 S.E. 300 (1928); State v. Sentell, 208 
N.C. 140, 179 S.E. 456 (1935); State v. Day, 215 
N.C. 566, 2.S.E.2d 569 (1939); State v. Mayes, 
216 N.C. 542, 5 S.E.2d 722 (1939); State v. 
Moore, 216 N.C. 5438, 5 S.E.2d 719 (1939); 
State v. Mitchell, 216 N.C. 544, 5 S.E.2d 723 
(1939); State v. Young, 216 N.C. 626, 5 S.E.2d 
847 (1939); State v. Morrow, 220 N.C. 441, 17 
S.E.2d 507 (1941); State v. Blue, 221 N.C. 36, 
18 S.E.2d 697 (1942); State v. Wilfong, 222 
N.C. 746, 24 S.E.2d 629 (1943). See State v. 
Alexander, 224 N.C. 478, 31 S.E.2d 357 (1944); 
State v. Taylor, 224 N.C. 479, 31 S.E.2d 367 
(1944); State v. Buchanan, 224 N.C. 626, 31 
S.E.2d 774 (1944); State v. Brooks, 224 N.C. 
627, 31 S.E.2d 754 (1944). 

Extension of Time for Filing. — To avoid 
dismissal, the appellant must get his appeal 
docketed within time, but the Supreme Court 
may, in its discretion, grant further time for 
filing the record if appellant filed the record 
proper in time and then moves for certiorari, 
showing delay was not attributable to him. 
Paris v. Carolina Portable Aggregates, Inc., 
271 N.C. 471, 157 S.E.2d 131 (1967). 

Extension of Time for Docketing 
Record. — The trial tribunal, upon motion by 
appellant, and upon a finding of good cause 
therefor, may enter an order extending the 
time for docketing the record on appeal in the 
Court of Appeals. However, this cannot be 
accomplished by an order allowing additional 
time to serve case on appeal. State v. Farrell, 3 
N.C. App. 196, 164 S.E.2d 388 (1968); Ross v. 
Sampson, 4 N.C. App. 270, 166 S.E.2d 499 
(1969); Reece v. Reece, 6 N.C. App. 606, 170 
S.E.2d 546 (1969); State v. Fulk, 7 N.C. App. 
68, 171 S.E.2d 81 (1969); State v. Brigman, 8 
N.C. App. 316, 174 S.E.2d 48 (1970). 

An extension of time to docket the record on 
appeal cannot be accomplished by an exten- 
sion of time to serve the case on appeal. Kurtz 
v. Allstate Ins. Co., 6 N.C. App. 625, 170 S.E.2d 
496 (1969); State v. Brigman, 8 N.C. App. 316, 
174 S.E.2d 48 (1970); State v. Gibbs, 8 N.C. 
App. 339, 174 S.E.2d 119 (1970). 

Appellee Must Obey Rules. — A motion to 
dismiss an appeal upon the ground that the 
appellant did not cause the same to be dock- 
eted in accordance with this rule will not be 
granted where it appears that the appellee has 
also failed to comply with its requirements. 
One who seeks benefit under the rule must 
himself observe it. Barbee v. Green, 91 N.C. 
158 (1884). 

When Motion to Dismiss May Be Made. 
— A motion to docket and dismiss an appeal 
may be made at the beginning of the call of the 
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district to which it belongs, or at any time 
thereafter during the term. In re Burwell’s 
Will, 123 N.C. 125, 31 S.E. 382 (1898). 

A motion to dismiss an appeal in the Su- 
preme Court for failure of appellant to docket 
in the time required is in apt time when it is 
made during the term of court to which the 
appeal is returnable, and before the case is 
docketed. Standard Mirror Co. v. Philadelphia 
Cas. Co., 157 N.C. 28, 72 S.E. 826 (1911). 

A motion by the appellee to docket and 
dismiss made before the docketing of the tran- 
script, though not at the first opportunity, will 
be allowed. Worth v. City of Wilmington, 131 
N.C. 532, 42 S.E. 964 (1902). } 

When Motion Allowed in Capital Case. 
— In a capital case, where the time for bring- 
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ing up the case on appeal has expired, in the’ 


absence of any apparent error in the record 
before the court, the motion of the Attorney 
General to docket and dismiss, under this rule, 
is allowed. State v. Poole, 223 N.C. 394, 26 
S.E.2d 858 (1943). 

Where appellant did not docket the appeal 
or file transcript of the record on appeal! within 
the time allowed, and failed to comply with 
mandatory rules of practice in the Supreme 
Court, the motion of the Attorney General to 
docket and dismiss will be allowed, but in a 
capital case this will be done only after a 
careful examination of the whole record fails to 
disclose error. State v. Scriven, 232 N.C. 198, 
59 S.E.2d 428 (1950). See State v. Hall, 233 
N.C. 310, 63 S.E.2d 636 (1951). 


Where defendant fails to file statement of . 


case on appeal or apply for writ of certiorari 
within the time allowed, the appeal will be 
dismissed on motion of the Attorney General, 
but where defendant has been convicted of a 
capital felony this will be done only after an 
inspection of the record proper fails to show 
error. State v. Garner, 230 N.C. 66, 51 S.E.2d 
895 (1949); State v. Lewis, 230 N.C. 539, 53 
S.E.2d 528 (1949). | 

Where a defendant convicted of a capital 
felony fails to file case on appeal in the supe- 
rior court, the motion of the Attorney General 
to docket and dismiss, made after expiration of 
time agreed for perfecting the appeal and any 
extension of time which may have been 
granted, will be allowed after a careful inspec- 
tion of the record proper fails to disclose error. 
State v. Nelson, 226 N.C. 529, 39 S.E.2d 391 
(1946). 

Appellant Not Entitled to Notice of Dis- 
missal Motion. — An appellee entitled to 
move for the dismissal of an appeal because of 
appellants’ failure to file transcript of record 
within the required time, is not required to 
give appellants notice of such motion. 
Johnston v. Whitehead, 109 N.C. 207, 13 S.E. 
731 (1891); Kerr v. Drake, 182 N.C. 764, 108 
S.E. 393 (1921). 
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Duty of Clerk Where Judgment Stayed 
But Appeal Not Docketed. — Even though 
execution of the judgment is stayed, unless the 
defendant shall proceed further and docket the 
appeal within the time prescribed, the clerk of 
the superior court wherein the case is tried 
should certify the facts to the Attorney Gen- 
eral, to the end that he may move to docket 
and dismiss the appeal under this rule. State 
v. Watson, 208 N.C. 70, 179 S.E. 455 (1935). 

Case on Appeal Unnecessary. — A motion 
to docket and dismiss an appeal will be al- 
lowed where no transcript has been docketed, 
and no case on appeal is necessary to entitle 
appellee to such dismissal. S.R. Fowle & Son v. 
Mitchell, 149 N.C. 581, 62 S.E. 311 (1908). 

Agreement of Parties. — Where the par- 
ties have entered into a written agreement or 
an oral agreement not denied, that the appel- 
lee will not move to dismiss under this rule the 
Supreme Court will uphold the agreement and 
a motion to dismiss will be denied. McNeil v. 
Virginia-Carolina R.R., 173 N.C. 729, 92 S.E. 
484 (1917). 

When Appellant Has Abandoned Ap- 
peal. — When it appears from the record on 
file in the Supreme Court that the appellant 
has abandoned his appeal below, no motion to - 
dismiss is necessary, and it will therefore be 
disallowed. Standard Mirror Co. v. Philadel- 
phia Cas. Co., 157 N.C. 28, 72 S.E. 826 (1911). 

Withdrawal of Appeal. — Defendant’s mo- 
tion to withdraw his appeal may be allowed by 
the Court of Appeals in its discretion. State v. 
Byrd, 4 N.C. App. 494, 167 S.E.2d 95 (1969). 

The superior court had no authority to per- 
mit or allow a defendant to withdraw an ap- 
peal to the Court of Appeals after the appeal is 
docketed here. State v. Byrd, 4 N.C. App. 494, 
167 S.E.2d 95 (1969). 

Motion to Reinstate. — Where an appeal 
has been dismissed under this rule, the appel- 
lant, applying for a reinstatement upon the 
ground that the trial judge has failed to settle 
the case, must show that he has had his record 
proper docketed in the Supreme Court, as 
required by the rules, or his motion will be 
denied. Caudle v. Morris, 158 N.C. 594, 74 S.E. 
98, modified and aff’d, 160 N.C. 168, 76 S.E. 17 
(1912). 

A motion to reinstate a case on appeal must 
be denied when based on the same grounds 
upon which it was properly dismissed. 
McDowell v. J. S. Kent Co., 153 N.C. 555, 69 
S.E. 626 (1910). 

Where an appeal has been dismissed for 
failure to docket the transcript on appeal in 
proper time, it will not be reinstated upon the 
ground that appellant’s counsel was prevented 
from appearing to settle the case before the 
trial judge on the days designated for the 
purpose, by other urgent business of his client, 
the appellant, requiring his presence else- 
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where. Parker v. Southern Ry., 121 N.C. 501, was not considered where appellant failed to 

28 S.E. 347 (1897). obtain leave of the court as required by this 
A brief entitled “Reply to Argument of rule. Roughton v. Jim Walter Corp., 8 N.C. 

Appellees” that was filed with the clerk of the App. 325, 174 S.E.2d 389 (1970). 

Court of Appeals after argument in that court 


Rule 13. Filing and service of briefs. 


(a) Time for filing and service of briefs. 

(1) Cases other than death penalty cases. Within 30 days after the clerk of 
the appellate court has mailed the printed record to the parties, the appellant 
shall file his brief in the office of the clerk of the appellate court, and serve 
copies thereof upon all other parties separately represented. In civil appeals in 
forma pauperis, no printed record is created; accordingly, appellant’s 30 days 
for filing and serving the brief shall run from the date of docketing the record 
on appeal in the appellate court. Within 30 days after appellant’s brief has 
been served on an appellee, the appellee shall similarly file and serve copies of 
his brief. If permitted by Rule 28(h), the appellant may serve and file a reply 
brief within 14 days after service of the brief of the appellee. 

(2) Death penalty cases. Within 60 days after the Clerk of the Supreme 
Court has mailed the printed record to the parties, the defendant-appellant in 
a criminal appeal which includes a sentence of death shall file his brief in the 
office of the Clerk and serve copies thereof upon all other parties separately 
represented. Within 60 days after appellant’s brief has been served, the 
State-appellee shall similarly file and serve copies of its brief. If permitted by 
Rule 28(h), the appellant may serve and file a reply brief within 21 days after 
service of the brief of the State-appellee. 

(b) Copies reproduced by clerk. Aparty need file but a single copy of his brief. 
At the time of filing the party may be required to pay to the clerk of the 
appellate court a deposit fixed by the clerk to cover the cost of reproducing 
copies of the brief. The clerk will reproduce and distribute copies of briefs as 
directed by the court. 

In civil appeals in forma pauperis a party need not pay the deposit for 
reproducing copies, but at the time of filing his original brief shall also deliver 
to the clerk two legible photocopies thereof. | 

(c) Consequence of failure to file and serve briefs. If an appellant fails to file 
and serve his brief within the time allowed, the appeal may be dismissed on 
motion of an appellee or on the court’s own initiative. If an appellee fails to file 
and serve his brief within the time allowed, he may not be heard in oral 
argument except by permission of the court. (Adopted June 13, 1975; Amended 
October 7, 1980 — 13(a) — effective January 1, 1981; November 27, 1984 — 
13(a) and (b) — effective February 1, 1985; June 30, 1988 — 13(a) — effective 
September 1, 1988; June 8, 1989 — 13(a) — effective September 1, 1989.) 


CASE NOTES 


Applied in In re Revocation of License to Walker, 84 N.C. App. 507, 353 S.E.2d 239 
Operate Motor Vehicle of Church, 29 N.C. App. (1987); Fox v. Barrett, 90 N.C. App. 135, 367 
511, 224 S.E.2d 697 (1976); Burris v. Shumate, S.E.2d 412 (1988); State v. Ellis, 100 N.C. App. 
77 N.C. App. 209, 334 S.E.2d 514 (1985). 591, 397 S.E.2d 518 (1990); Alberti v. Manu- 

Stated in Aetna Cas. & Sur. Co. v. Continen- factured Homes, Inc., 329 N.C. 727, 407 S.E.2d 
tal Ins. Co., 110 N.C. App. 278, 429 S.E.2d 406 819 (1991); United States Fid. & Guar. Co. v. 
(1993). Scott, 124 N.C. App. 224, 476 S.E.2d 404 

Cited in Craver v. Craver, 298 N.C. 231, 258 (1996); Dare County Bd. of Educ. v. Sakaria, 
S.E.2d 357 (1979); Davis v. City of Archdale, 81 127 N.C. App. 585, 492 S.E.2d 369 (1997). 
N.C. App. 505, 344 S.E.2d 369 (1986); Taylor v. 
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ARTICLE II. REVIEW BY SUPREME COURT OF 
APPEALS ORIGINALLY DOCKETED IN COURT 
OF APPEALS: APPEALS OF RIGHT; 
DISCRETIONARY REVIEW 


Rule 14. Appeals of right from Court of Appeals to Supreme Court 
under G.S. 7A-30. 


(a) Notice of appeal; filing and service. Appeals of right from the Court of 
Appeals to the Supreme Court are taken by filing notices of appeal with the 
Clerk of the Court of Appeals and with the Clerk of the Supreme Court and 
serving notice of appeal upon all other parties within 15 days after the 
mandate of the Court of Appeals has been issued to the trial tribunal. For cases 
which arise from the Industrial Commission, a copy of the notice of appeal 
shall be served on the Chairman of the Industrial Commission. The running of 
the time for filing and serving a notice of appeal is tolled as to all parties by the 
filing by any party within such time of a petition for rehearing under Rule 31 
of these rules, and the full time for appeal thereafter commences to run and is 
computed as to all parties from the date of entry by the Court of Appeals of an 
order denying the petition for rehearing. If a timely notice of appeal is filed by 
a party, any other party may file a notice of appeal within 10 days after the first 
notice of appeal was filed. A petition prepared in accordance with Rule 15(c) for 
discretionary review in the event the appeal is determined not to be of right or 
for issues in addition to those set out as the basis for a dissenting opinion may 
be filed with or contained in the notice of appeal. 

(b) Content of notice of appeal. | 

(1) Appeal based upon dissent in court of appeals. In an appeal which is 
based upon the existence of a dissenting opinion in the Court of Appeals the 
notice of appeal shall specify the party or parties taking the appeal; shall 
designate the judgment of the Court of Appeals from which the appeal is taken; © 
shall state the basis upon which it is asserted that appeal lies of right under 
G.S. 7A-30; and shall state the issue or issues which are the basis of the 
dissenting opinion and which are to be presented to the Supreme Court for 
review. : 

(2) Appeal presenting constitutional question. In an appeal which is asserted 
_ by the appellant to involve a substantial constitutional question, the notice of 
appeal shall specify the party or parties taking the appeal; shall designate the 
judgment of the Court of Appeals from which the appeal is taken; shall state 
the issue or issues which are the basis of the constitutional claim and which — 
are to be presented to the Supreme Court for review; shall specify the articles 
and sections of the Constitution asserted to be involved; shall state with 
particularity how appellant’s rights thereunder have been violated; and shall 
affirmatively state that the constitutional issue was timely raised (in the trial 
tribunal if it could have been, in the Court of Appeals if not) and either not 
determined or determined erroneously. | 

(c) Record on appeal. 

(1) Composition. The record on appeal filed in the Court of Appeals consti- 
tutes the record on appeal for review by the Supreme Court. However, the 
Supreme Court may note de novo any deficiencies in the record on appeal and 
may take such action in respect ‘thereto as it deems appropriate, including 
pre e of the appeal. | | 

2 ansmission; Docketing; Copies. Upon the filing of a notice of a eal, 
the Clerk of the Court of Appeals will forthwith asad the original cohort on 
appeal to the Clerk of the Supreme Court, who shall thereupon file the record 
and docket the appeal. The Clerk of the Supreme Court will procure or 
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reproduce copies of the record on appeal for distribution as directed by the 
Court, and may require a deposit from appellant to cover the cost of reproduc- 
tion. In appeals in forma pauperis, the Clerk of the Court of Appeals will 
transmit with the original record on appeal the copies filed by the appellant in 
that Court under Rule 12(c). 

(d) Briefs. 

(1) Filing and service; Copies. Within 30 days after filing notice of appeal in 
the Supreme Court, the appellant shall file with the Clerk of the Supreme 
Court and serve upon all other parties copies of a new brief prepared in 
conformity with Rule 28, presenting only those questions upon which review 
by the Supreme Court is sought; provided, however, that when the appeal is 
based upon the existence of a substantial constitutional question or when the 
appellant has filed a petition for discretionary review for issues in addition to 
those set out as the basis of a dissent in the Court of Appeals, the appellant 
shall file and serve a new brief within 30 days after entry of the order of the 
Supreme Court which determines for the purpose of retaining the appeal on 
the docket that a substantial constitutional question does exist or allows or 
denies the petition for discretionary review in an appeal based upon a dissent. 
_ Within 30 days after service of the appellant’s brief upon him, the appellee 
shall similarly file and serve copies of a new brief. If permitted by Rule 28(h), 
the appellant may serve and file a reply brief within 14 days after service of the 
brief of the appellee. 

The parties need file but single copies of their respective briefs. At the time 
of filing a brief, the party may be required to pay to the Clerk a deposit fixed 
by the Clerk to cover the cost of reproducing copies of the brief. The Clerk will 
reproduce and distribute copies as directed by the Court. 

In civil appeals in forma pauperis a party need not pay the deposit for 
reproducing copies, but at the time of filing his original new brief shall also 
deliver to the Clerk two legible copies-thereof. 

(2) Failure to file or serve. If an appellant fails to file and serve his brief 
within the time allowed, the appeal may be dismissed on motion of an appellee 
or on the court’s own initiative. If an appellee fails to file and serve his brief 
within the time allowed, he may not be heard in oral argument except by 
permission of the Court. (Adopted June 13, 1975; amended January 31, 1977 
— 14(d)(1); October 7, 1980 — 14(d)(1) — effective J anuary 1, 1981; November 
27, 1984 — 14(a), (b), and (d) — applicable to appeals in which the notice of 
appeal is filed on or after February 1, 1985; June 30, 1988 — 14(b)(2), (d)(1) — 
effective September 1, 1988; June 8, 1989 — 14(d)(1). — effective September 1, 
1989; Amended July 1, 19977.) 


Editor's note. — The 1981 amendment to _ filed in the Court of Appeals, which was for- 
Rule 28 eliminated the right to incorporate by merly contained in subsection (d) of that rule. 
reference any argument contained in a brief 


CASE NOTES 


Applied in Reliance Ins. Co. v. Walker, 33 Cited in Outer Banks Contractors v. Forbes, 
N.C. App. 15, 234 S.E.2d 206 (1977); Presnell 302 N.C. 599, 276 S.E.2d 375 (1981); State v. 
v. Pell, 298 N.C. 715, 260 S.E.2d 611 (1979); Bennett, 59 N.C. App. 418, 297 S.E.2d 138 
Beck v. Carolina Power & Light Co., 307 N.C. (1982); Colonial Pipeline Co. v. Weaver, 310 
267, 297 S.E.2d 397 (1982); Higgins v. N.C. 93, 310 S.E.2d 338 (1984); G & S Bus. 
Simmons, 324 N.C. 100, 376 S.E.2d 449 (1989). Servs., Inc. v. Fast Fare, Inc., 94 N.C. App. 488, 

Stated in State v. Elam, 302 N.C. 157, 273 380 S.E.2d 792 (1989). 

S.E.2d 661 (1981). 
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Rule 15. Discretionary review on certification by Supreme Court . 
under G.S. 7A-31. | 


(a) Petition of party. Either prior to or following determination by the Court 
of Appeals of an appeal docketed in that court, any party to the appeal may in 
writing petition the Supreme Court upon any grounds specified in G.S. 7A-31 
to certify the cause for discretionary review by the Supreme Court; except that 
a petition for discretionary review of an appeal from the Industrial Commis- 
sion, the North Carolina State Bar, the Property Tax Commission, the Board of 
State Contract Appeals, or the Commissioner of Insurance may only be made 
following determination by the Court of Appeals; and except that no petition 
for discretionary review may be filed in any post-conviction proceeding under 
G.S. Chap. 15A, Art. 89, or in valuation of exempt property under G.S. Chap. 
1C. 

(b) Same; Filing and service. A petition for review prior to determination by 
the Court of Appeals shall be filed with the Clerk of the Supreme Court and 
served on all other parties within 15 days after the appeal is docketed in the 
Court of Appeals. For cases which arise from the Industrial Commission, a 
copy of the petition shall be served on the Chairman of the Industrial 
Commission. A petition for review following determination by the Court of 
Appeals shall be similarly filed and served within 15 days after the mandate of 
the Court of Appeals has been issued to the trial tribunal. Such a petition may 
be contained in or filed with a notice of appeal of right, to be considered by the 
'Supreme Court in the event the appeal is determined not to be of right, as 
provided in Rule 14(a). The running of the time for filing and serving a petition 
for review following determination by the Court of Appeals is terminated as to 
all parties by the filing by any party within such time of a petition for 
rehearing under Rule 31 of these rules, and the full time for filing and serving 
such a petition for review thereafter commences to run and is computed as to 
all parties from the date of entry by the Court of Appeals of an order denying 
the petition for rehearing. If a timely petition for review is filed by a party, any 
other party may file a petition for review within 10 days after the first petition 
for review was filed. | 

(c) Same; Content. The petition shall designate the petitioner or petitioners 
and shall set forth plainly and concisely the factual and legal basis upon which 
it is asserted that grounds exist under G.S. 7A-31 for discretionary review. The 
petition shall state each question for which review is sought, and shall be 
accompanied by a copy of the opinion of the Court of Appeals when filed after 
determination by that court. No supporting brief is required; but supporting 
authorities may be set forth briefly in the petition. 

(d) Response. A response to the petition may be filed by any other party 
within 10 days after service of the petition upon him. No supporting brief is 
required, but supporting authorities may be set forth briefly in the response. If, 
in the event that the Supreme Court certifies the case for review, the 
respondent would seek to present questions in addition to those presented by 
the petitioner, those additional questions shall be stated in the response. 

(e) Certification by Supreme Court; How determined and ordered. 

(1) On petition of a party. The determination by the Supreme Court whether 
to certify for review upon petition of a party is made solely upon the petition 
and any response thereto and without oral argument. 

(2) On initiative of the court. The determination by the Supreme Court 
whether to certify for review upon its own initiative pursuant to G.S. 7A-31 is” 
made without prior notice to the parties and without oral argument. 

(3) Orders; F iling and service. Any determination to certify for review and 
any determination not to certify made in response to petition will be recorded 
by the Supreme Court in a written order. The Clerk of the Supreme Court will 
forthwith enter such order, deliver a copy thereof to the Clerk of the Court of 
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Appeals, and mail copies to all parties. The cause is docketed in the Supreme 
Court upon entry of an order of certification by the Clerk of the Supreme Court. 

(f) Record on appeal. 

(1) Composition. The record on appeal filed in the Court of Appeals consti- 
tutes the record on appeal for review by the Supreme Court. However, the 
Supreme Court may note de novo any deficiencies in the record on appeal and 
may take such action in respect thereto as it deems appropriate, including 
dismissal of the appeal. 

(2) Filing; Copies. When an order of certification is filed with the Clerk of the 
Court of Appeals, he will forthwith transmit the original record on appeal to 
the Clerk of the Supreme Court. The Clerk of the Supreme Court will procure 
or reproduce copies thereof for distribution as directed by the Court. If it is 
necessary to reproduce copies, the Clerk may require a deposit of the petitioner 
to cover the costs thereof. 

(g) Filing and service of briefs. ) 

(1) Cases certified before determination by Court of Appeals. When a case is 
certified for review by the Supreme Court before being determined by the 
Court of Appeals, the times allowed the parties by Rule 13 to file their 
respective briefs are not thereby extended. If a party has filed his brief in the 
Court of Appeals and served copies before the case is certified, the Clerk of the 
Court of Appeals shall forthwith transmit to the Clerk of the Supreme Court 
the original brief and any copies already reproduced by him for distribution, 
and if filing was timely in the Court of Appeals this constitutes timely filing in 
the Supreme Court. If a party has not filed his brief in the Court of Appeals and 
served copies before the case is certified, he shall file his brief in the Supreme 
Court and serve copies within the time allowed and in the manner provided by 
Rule 13 for filing and serving in the Court of Appeals. 

(2) Cases certified for review of Court of Appeals determinations. When a 
case is certified for review by the Supreme Court of a determination made by . 
the Court of Appeals, the appellant shall file a new brief prepared in conformity 
with Rule 28 in the Supreme Court and serve copies upon all other parties 
within 30 days after the case is docketed in the Supreme Court by entry of its 
order of certification. The appellee shall file a new brief in the Supreme Court 
and serve copies upon all other parties within 30 days after a copy of 
appellant’s brief is served upon him. If permitted by Rule 28(h), the appellant 
may ay and file a reply brief within 14 days after service of the brief of the 
appellee. 3 

(3) Copies. A party need file or the Clerk of the Court of Appeals transmit, 
but a single copy of any brief required by this Rule 15 to be filed in the Supreme 
Court upon certification for discretionary review. The Clerk of the Supreme 
Court will thereupon procure from the Court of Appeals or will himself 
reproduce copies for distribution as directed by the Supreme Court. The Clerk 
Tae pt a deposit of any party to cover the costs of reproducing copies of 

is brief. 

In civil appeals in forma pauperis a party need not pay the deposit for 
reproducing copies, but at the time of filing his original new brief shall also 
deliver to the clerk two legible copies thereof reproduced by typewriter carbon 
or other means. 

(4) Failure to file or serve. If an appellant fails to file and serve his brief 
within the time allowed by this Rule 15, the appeal may be dismissed on 
motion of an appellee or upon the Court’s own initiative. If an appellee fails to 
file and serve his brief within the time allowed by this Rule 15, he may not be 
heard in oral argument except by permission of the Court. 

(h) Discretionary review of interlocutory orders. An interlocutory order by 
the Court of Appeals, including an order for a new trial or for further 
proceedings in the trial tribunal, will be certified for review by the Supreme 
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Court only upon a determination by the Court that failure to certify would 
cause a delay in final adjudication which would probably result in substantial 
harm to a party. 

(i) Appellant, appellee defined. As used in this Rule 15, the terms “appellant” 
and “appellee” have the following meanings: 

(1) With respect to the Supreme Court Review prior to determination by the 
Court of Appeals, whether on petition of a party or on the Court’s own 
initiative, “appellant” means a party who appealed from the trial tribunal; 
“appellee,” a party who did not appeal from the trial tribunal. | 

(2) With respect to Supreme Court review of a determination of the Court of 
Appeals, whether on petition of a party or on the Court’s own initiative, 
“appellant” means the party aggrieved by the determination of the Court of 
Appeals; “appellee,” the opposing party. Provided, that in its order of certifi- — 
cation, the Supreme Court may designate either party appellant or appellee for 
purposes of proceeding under this Rule 15. (Adopted June 13, 1975; Amended 
October 7, 1980 — 15(g)(2) — effective January 1, 1981; November 18, 1981 — 
15(a); June 30, 1988 — 15(a), (c), (d), (g)(2) — effective September 1, 1988; 
December 8, 1988 — 15(4)(2) — effective July 1, 1989; June 8, 1989 — 14(g)(2) 
— effective September 1, 1989; Amended July 1, 1997.) : | 


CASE NOTES 


Rules Similar to United States Supreme 
Court’s. — The rules and procedures of the 
North Carolina Supreme Court regarding 
writs of certiorari are substantially similar to 
those of the United States Supreme Court. 
. Felton v. Barnett, 912 F.2d 92 (4th Cir. 1990), 
cert. denied, 498 U.S. 1032, 111 S. Ct. 693, 112 
L. Ed. 2d 683 (1991). 

Applied in Long v. City of Charlotte, 306 
N.C. 187, 293 S.E.2d 101 (1982); Wall v. Stout, 


Simmons, 324 N.C. 100, 376 S.E.2d 449 (1989); 
Bryant v. Adams, 116 N.C. App.. 448, 448 
S.E.2d 832 (1994). 

Cited in Outer Banks Contractors v. Forbes, 
302 N.C. 599, 276 S.E.2d 375 (1981); Henry v. 
Edmisten, 315 N.C. 474, 340 S.E.2d 720 
(1986); Pearson v. Martin, 319 N.C. 449, 355 
S.E.2d 496 (1987); State ex rel. Martin v. 
Preston, 325 N.C. 438, 385 S.E.2d 473 (1989); 
State v. Wise, 326 N.C. 421, 390 S.E.2d 142 


310 N.C. 184, 311 S.E.2d 571 (1984); Higginsv. ~— (1990). 


Rule 16. Scope of review of decisions of court of appeals. 


(a) How determined. Review by the Supreme Court after a determination by 
the Court of Appeals, whether by appeal of right or by discretionary review, is 
to determine whether there is error of law in the decision of the Court of 
Appeals. Except where the appeal is based solely upon the existence of a 
dissent in the Court of Appeals, review in the Supreme Court is limited to— 
consideration of the questions stated in the notice of appeal filed pursuant to 
Rule 14(b)(2) or the petition for discretionary review and the response thereto 
filed pursuant to Rule 15(c) and (d), unless further limited by the Supreme - 
Court, and properly presented in the new briefs required by Rules 14(d)(1) and 
15(g)(2) to be filed in the Supreme Court. : 

(b) Scope of review in appeal based solely upon dissent. Where the sole 
ground of the appeal of right is the existence of a dissent in the Court of 
Appeals, review by the Supreme Court is limited to a consideration of those 
questions which are (1) specifically set out in the dissenting opinion as the 
basis for that dissent, (2) stated in the notice of appeal, and (3) properly 
presented in the new briefs required by Rule 14(d)(1) to be filed in the Supreme 
Court. Other questions in the case may properly be presented to the Supreme 
Court through a petition for discretionary review, pursuant to Rule 15, or by 
petition for writ of certiorari, pursuant to Rule 21. | 

(c) Appellant, appellee defined. As used in this Rule 16, the terms “appel- 
lant” and “appellee” have the following meanings when applied to discretionary 
review: ; 


154 


Rule 16 RULES OF APPELLATE PROCEDURE Rule 16 


(1) With respect to Supreme Court review of a determination of the Court of 
Appeals upon petition of a party, “appellant” means the petitioner, “appellee” 
means the respondent. 

(2) With respect to Supreme Court review upon the Court’s own initiative, 
“appellant” means the party aggrieved by the decision of the Court of Appeals; 
“appellee” means the opposing party. Provided that in its order of certification 
the Supreme Court may designate either party “appellant” or “appellee” for 
purposes of proceeding under this Rule 16. (Adopted June 13, 1975; Amended 
November 3, 1983 — 16(a) and (b) — applicable to all notices of appeal filed in 
the Supreme Court on and after January 1, 1984; June 30, 1988 — 16(a) and 
-jetete ilies September 1, 1988; July 26, 1990 — 16(a) — effective October 


Legal Periodicals. — For 1984 survey of New Requirements for Appeals of Right,” see 
appellate procedure, “Appellate Rule 16(b) and 63 N.C.L. Rev. 1074 (1985). 


CASE NOTES 

Scope of Review Limited in Appeals of sible scope of review in such cases. Blumenthal 
- Right Based on Dissent. — The intent of v. Lynch, 315 N.C. 571, 340 S.E.2d 358 (1986), 
subsection (b) of this rule, effective with no- addressing, nevertheless, additional issues 
tices of appeal filed in the Supreme Court on which arise frequently in the administration of 
and after January 1, 1984, is to further ensure estates and must often be determined by the 
that in appeals of right based solely upon Department of Revenue under the court’s re- 
dissent, review by the Supreme Court shall be sidual power or authority under N.C.R.A.P., 

limited to those questions on which there was Rule 2. 
division in the intermédiate appellate court. When an appeal is taken pursuant to § 7A- 
Such review has never been intended for 30(2), the scope of the Supreme Court’s review 
claims on which that court has rendered unan- is properly limited to the issue upon which the 


imous decisions. C.C. Walker Grading & Haul- dissent in the Court of Appeals diverges from 
ing, Inc. v. S.R.F. Mgt. Corp., 311 N.C. 170, 316 the opinion of the majority. State v. Hooper, 


S.E.2d 298 (1984). 318 N.C. 680, 351 S.E.2d 286 (1987). 

Where a plaintiff’s appeal! is based solely on Where appeal was before the Supreme Court 
the existence of a dissent in the Court of pursuant to § 7A-30(2), review was limited to 
Appeals, the scope of the Supreme Court’s the issues raised in dissent. Medlin v. Bass, 
review on the plaintiff’s appeal is limited to 327 N.C. 587, 398 S.E.2d 460 (1990). 
the issues raised in that dissent. Penley v. issues Not Set Out in Dissent. — Where 
Penley, 314 N.C. 1, 332 S.H.2d 51 (1985). an appeal of right is taken to the Supreme 
- On appeal to the Supreme Court pursuant to Court based solely on a dissent in the Court of 
§ 7A-30(2) by defendant from a decision of the Appeals, and the dissenter does not set out the 
Court of Appeais, one judge dissenting, in issues upon which he bases his disagreement 
which a majority of the panel found no error in with the majority, the appellant has no issue 
defendant’s convictions of felonious breaking ~ properly before the court. Such appeals are 
and felonious larceny, where the dissent in the subject to dismissal. C.C. Walker Grading & 


Court of Appeals disagreed only with the ma- Hauling, Inc. v. S.R.F. Mgt. Corp., 311 N.C. 
jority’s treatment of the second question pre- 170, 316 S.E.2d 298 (1984). 


sented to that court, and defendant did not Petitioners whose cases come before 
petition the Supreme Court for discretionary the Supreme Court on discretionary re- 
review of the other questions, only the second view are limited by this rule to those ques- 
question was properly before the Supreme tions they have presented in their briefs to the 
Court for review, notwithstanding defendant’s Court of Appeals. Pearce v. American Defender 


attempt to bring forward other questions in his Life Ins. Co., 316 N.C. 461, 348 S.E.2d 174 
brief. State v. Reilly, 313 N.C. 499, 329 S.E.2d (1986). 


381 (1985), considering also, however, the This rule does not limit the state’s right 

question of the sufficiency of the evidence on of appeal to only the matters which are the 

the question of guilt, in order to prevent man- basis of the dissent in the court of appeals. 

ifest injustice. State v. Kaley, 343 N.C. 107, 468 S.E.2d 44 
Under § 7A-30(2), only the issue raised in (1996). 

the dissent is properly before the Supreme Questions Must First Be Presented in 


Court for review. This rule defines the permis- Court of Appeals. — The potential scope of 
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review by the Supreme Court is limited by the 
questions properly presented for first review in 
the Court of Appeals. The attempt to smuggle 
in new questions is not approved. Falls Sales 
Co. v. Board of Transp., 292 N.C. 437, 233 
S.E.2d 569 (1977). 

Only Decision of Court of Appeals Is 
Before Supreme Court for Review. — After 
there has been a determination by the Court of 
Appeals, review by the Supreme Court, 
whether by appeal of right or by discretionary 
_ review, is to determine whether there is any 
error of law in the decision of the Court of 
Appeals and only the decision of that court is 
before the Supreme Court for review. Falls 
Sales Co. v. Board of Transp., 292 N.C. 4387, 
233 S.E.2d 569 (1977). 

Effect of Equally Divided Supreme 
Court. — Where one member of the Supreme 
Court does not participate in the consideration 
or decision of a case, and the remaining six 
justices are equally divided as to whether the 
decision of the Court of Appeals should be 
affirmed or reversed, the decision of the Court 
of Appeals is affirmed without becoming a 
precedent. Wayfaring Home, Inc. v. Ward, 301 
N.C. 518, 272 S.E.2d 121 (1980); Greenhill v. 
Crabtree, 301 N.C. 520, 271 S.E.2d 908 (1980). 

Applied in State v. Dietz, 289 N.C. 488, 223 
S.E.2d 357 (1976); North Carolina State Ports 
Auth. v. Lloyd A. Fry Roofing Co., 294 N.C. 73, 
240 S.E.2d 345 (1978); State v. Fulcher, 294 
N.C. 503, 243 8.E.2d 338 (1978); Presnell v. 
Pell, 298 N.C. 715, 260 S.E.2d 611 (1979); 
State v. Ray, 299 N.C. 151, 261 S.E.2d 789 
(1980); In re Broad & Gales Creek Community 
Ass'n, 300 N.C. 267, 266 S.E.2d 645 (1980); 
Stillwell Enters., Inc. v. Interstate Equip. Co., 
300 N.C. 286, 266 S.E.2d 812 (1980); Harrell v. 
W.B. Lloyd Constr. Co., 300 N.C. 3538, 266 
S.E.2d 626 (1980); Outer Banks Contractors v. 
Forbes, 302 N.C. 599, 276 S.E.2d 375 (1981); 
State v. Cox, 303 N.C. 75, 277 S.B.2d 376 
(1981); Brown v. Fulford, 311 N.C. 205, 316 
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S.E.2d 220 (1984); In re Ballard, 311 N.C. 708, 
319 S.E.2d 227 (1984); State v. Holloway, 311 
N.C. 573, 319 S.E.2d 261 (1984); Pembee Mfg. 
Corp. v. Cape Fear Constr. Co., 313 N.C. 488, 
329 S.E.2d 350 (1985); State v. Parker, 316 
N.C. 295, 341 S.E.2d 555 (1986); State v. 
Raines, 319 N.C. 258, 354 S.E.2d 486 (1987); 
Murrow v. Daniels, 321 N.C. 494, 364 S.E.2d 
392 (1988); State v. Anderson, 322 N.C. 22, 366 
S.E.2d 459 (1988); State v. Sturkie, 325 N.C. 
225, 381 S.E.2d 462 (1989); Hill v. Bechtel, 336 
N.C. 526, 444 S.E.2d 186 (1994); City of New 
Bern v. New Bern-Craven County Bd. of Educ., 
338 N.C. 430, 450 S.E.2d 735 (1994). 

Quoted in Phelps v. Phelps, 337 N.C. 344, 
446 S.E.2d 17 (1994). 

Stated in State ex rel. Utils. Comm’n v. 
Nantahala Power & Light Co., 313 N.C. 614, 
332 S.E.2d 397 (1985). 

Cited in Cline v. Cline, 297 N.C. 336, 255 
S.E.2d 399 (1979); Booker v. Duke Medical 
Ctr., 297 N.C. 458, 256 S.E.2d 189 (1979); 
State v. Milby, 302 N.C. 137, 273 S.E.2d 716 
(1981); Hansel v. Sherman Textiles, 304 N.C. 
44, 283 S.E.2d 101 (1981); Colonial Pipeline v. 
Weaver, 310 N.C. 93, 310 S.E.2d 338 (1984); 
State v. Atkins, 311 N.C. 272, 316 S.E.2d 306 
(1984); Jones v. All Am. Life Ins. Co., 312 N.C. 
725, 325 S.E.2d 237 (1985); Jackson v. Housing 
Auth., 316 N.C. 259, 341 S.E.2d 523 (1986); 
Estrada v. Burnham, 316 N.C. 318, 341 S.E.2d 
538 (1986); Forsyth County Bd. of Social Servs. 
v. Division of Social Servs., 317 N.C. 689, 346 


- §.E.2d 414 (1986); State v. Lilley, 318 N.C. 390, 
- 348 S.E.2d 788 (1986); State v. Kimbrell, 320 


N.C. 762, 360 S.E.2d 691 (1987); Campbell ex 
rel. McMillan v. Pitt County Mem. Hosp., 321 
N.C. 260, 362 S.E.2d 273 (1987); United Labs., 
Inc. v. Kuykendall, 322 N.C. 643, 370 S.E.2d 
375 (1988); Aronov v. Secretary of Revenue, 
323 N.C. 132, 371 S.E.2d 468 (1988); McLean 
v. McLean, 323 N.C. 543, 374 S.E.2d 376 
(1988). 


Rule 17. Appeal bond in appeals under G.S. §§ 7A-30, 7A-31. 


(a) Appeal of right. In all appeals of right from the Court of Appeals to the 
Supreme Court in civil cases, the party who takes appeal shall, upon filing the 
notice of appeal in the Supreme Court, file with the Clerk of that Court a 
written undertaking, with good and sufficient surety in the sum of $250, or 
deposit cash in lieu thereof, to the effect that he will pay all costs awarded 
against him on the appeal to the Supreme Court. ) 

(b) Discretionary review of Court of Appeals determination. When the 
Supreme Court on petition of a party certifies a civil case for review of a 
determination of the Court of Appeals, the petitioner shall file an undertaking 
for costs in the form provided in subdivision (a). When the Supreme Court on 
its own initiative certifies a case for review of a determination of the Court of 
Appeals, no undertaking for costs shall be required of any party. 

(c) Discretionary review by Supreme Court before Court of Appeals determi- 
nation. When a civil case is certified for review by the Supreme Court before 
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being determined by the Court of Appeals, the undertaking on appeal initially 

filed in the Court of Appeals shall stand for the payment of all costs incurred 

in either the Court of Appeals or the Supreme Court and awarded against the 
party appealing. 

(d) Appeals in forma pauperis. No undertakings for costs are required of a 

_ party appealing in forma pauperis. (Adopted June 13, 1975; Amended June 19, 

1978, effective July 1, 1978; July 26, 1990 — 17(a) — effective October 1, 1990.) 


Note to July 1, 1978 Amendment. — 
Repeal of Rule 7 and limiting Rule 17’s appli- 
cation to civil cases are to conform the Rules of 
Appellate Procedure to Chap. 711, 1977 Ses- 
sion Laws, particularly that portion of Chap. 
711 codified as G.S. 15A-1449, which provides, 
“In criminal cases no security for costs is 
required upon appeal to the appellate divi- 


effective 1 July 1978. While G.S. 15A-1449, 
strictly construed, does not apply to cost bonds 
in appeals from or petitions for further review 
of decisions of the Court of Appeals, the Su- 
preme Court believes the legislature intended 
to eliminate the giving of security for costs in 
criminal cases on appeal or on petiticn to the 
Supreme Court from the Court of Appeals. The 


Court has, therefore, amended Rule 17 to 
comply with what it believes to be the legisla- 
tive intent in this area. 


sion.” Section 33 of Chap. 711 repealed, among 
other statutes, G.S. 15-180 and 15-181, upon 
which Rule 7 was based. Chap. 711 became 


ARTICLE IV. DIRECT APPEALS FROM 
ADMINISTRATIVE AGENCIES TO 
APPELLATE DIVISION 


Rule 18. Taking appeal; Record on appeal — Composition and settle- 
ment. 


(a) General. Appeals of right from administrative agencies, boards, or 
commissions (hereinafter “agency”) directly to the appellate division under 
G.S. 7A-29 shall be in accordance with the procedures provided in these rules 
for appeals of right from the courts of the trial divisions, except as hereinafter 
provided in this Article. 

(b) Time and method for taking appeals. 

(1) The times and methods for taking appeals from an agency shall be as 
provided in this Rule 18 unless the statutes governing the agency provide 
otherwise, in which case those statutes shall control. 

(2) Any party to the proceeding may appeal from a final agency determina- 
tion to the appropriate court of the appellate division for alleged errors of law 
by filing and serving a notice of appeal within 30 days after receipt of a copy of 
the final order of the agency. The final order of the agency is to be sent to the 
parties by Registered or Certified Mail. The notice of appeal shall specify the 
party or parties taking the appeal; shall designate the final agency determi- 
nation from which appeal is taken and the court to which appeal is taken; and 
shall be signed by counsel of record for the party or parties taking the appeal, 
or by any such party not represented by counsel of record. 

(3) If a transcript of fact-finding proceedings is not made by the agency as 
part of the process leading up to the final agency determination, the appealing 
party may contract with the reporter for production of such parts of the 
proceedings not already on file as he deems necessary, pursuant to the 
procedures prescribed in Rule 7. 

(c) Composition of record on appeal. The record on appeal in appeals from 
any agency shall contain: 

(1) An index of the contents of the record, which shall appear as the first 
page thereof; 

(2) Astatement identifying the commission or agency from whose judgment, 
order or opinion appeal is taken, the session at which the judgment, order or 
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opinion was rendered, or if rendered out of session, the time and place of 
rendition, and the party appealing; me 

(3) A copy of the summons with return, notice of hearing, or other papers 
showing jurisdiction of the agency over persons or property sought to be bound 
in the proceeding, or a statement showing same; 

(4) Copies of all other. notices, pleadings, petitions, or other papers required 
by law or rule of the agency, including a Form 44 for all cases which originate 
from the Industrial Commission, to be filed with the agency to present and 
define the matter for determination; | , 

(5) A copy of any findings of fact and conclusions of law and a°copy of the 
order, award, decision, or other determination of the agency from which appeal 
was taken; ) 

(6) So much of the evidence taken before the agency or before any division, 
commissioner, deputy commissioner, or hearing officer of the agency, set out in 
the form provided in Rule 9(c)(1), as is necessary for an understanding of all 
errors assigned, or a statement specifying that the verbatim transcript of 
proceedings is being filed with the record pursuant to Rule 9(c)(2) and (3); 

(7) Where the agency has reviewed a record of proceedings before a division, 
or an individual commissioner, deputy commissioner, or hearing officer of the 
agency, copies of all items included in the record filed with the agency which 
are necessary for an understanding of all errors assigned; 

(8) Copies of all other papers filed and statements of all other proceedings © 
had before the agency or any of its individual commissioners, deputies, or 
divisions which are necessary to an understanding of all errors assigned unless 
they appear in the verbatim transcript of proceedings which is being filed 
pursuant to Rule 9(c)(2) and (3); ) 3 | 

(9) Acopy of the notice of appeal from the agency, of all orders establishing 
time limits relative to the perfecting of the appeal, of any order finding a party 
to the appeal to be a civil pauper, and of any agreement, notice of approval, or 
order settling the record on appeal and settling the verbatim transcript of 
proceedings if one is filed pursuant to Rule 9(c)(2) and (3); and 

(10) a statement, where appropriate, that the record of proceedings was 
made with an electronic recording device. : 

(d) Settling the record on appeal. The record on appeal may be settled by any 
of the following methods: : 

(1) By agreement. Within 35 days after filing of the notice of appeal or after 
production of the transcript if one is ordered pursuant to Rule 18(b)(3), the 
parties may by agreement entered in the record on appeal settle a proposed 
record on appeal prepared by any party in accordance with this Rule 18 as the 
record on appeal. 

(2) By appellee’s approval of appellant’s proposed record on appeal. If the 
record on appeal is not settled by agreement under Rule 18(d)(1), the appellant 
shall, within 35 days after filing of the notice of appeal or after production of — 
the transcript if one is ordered pursuant to Rule 18(b)(3), file in the office of the 
agency head and serve upon all other parties a proposed record on appeal 
constituted in accordance with the provisions of Rule 18(c). Within 30 days 
after service of the proposed record on appeal upon him, an appellee may file 
in the office of the agency head and serve upon all other parties a notice of 
approval of the proposed record on appeal, or objections, amendments, or a 
proposed alternative record on appeal. If all appellees within the times allowed 
them either file notices of approval or fail to file either notices of approval or 
objections, amendments, or proposed alternative records on appeal, appellant’s 
proposed record on appeal thereupon constitutes the record on appeal. 

(3) By conference or agency order; Failure to request settlement. If any 
appellee timely files amendments, objections, or a proposed alternative record 
on appeal, the appellant or any other appellee, within 10 days after expiration 
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_ of the time within which the appellee last served might have filed, may in 
- writing request the agency head to convene a conference to settle the record on 
appeal. A copy of that request, endorsed with a certificate showing service on 
the agency head, shall be served upon all other parties. Each party shall 
promptly provide to the agency head a reference copy of the record items, 
amendments, or objections served by that party in the case. If only one appellee 
or only one set of appellees proceeding jointly have so filed and no other party 
makes timely request for agency conference or settlement by order, the record 
on appeal is thereupon settled in accordance with the one appellee’s, or one set 
of appellees’, objections, amendments, or proposed alternative ‘record on 
appeal. If more than one appellee proceeding separately have so filed, failure 
of the appellant to make timely request for agency conference or for settlement 
by order results in abandonment of the appeal as to those appellees, unless 
within the time allowed an appellee makes request in the same manner. 

Upon receipt of a request for settlement of the record on appeal, the agency 
head shall send written notice to counsel for all parties setting a place and time 
for a conference to settle the record on appeal. The conference shall be held not 
later than 15 days after service of the request upon the agency head. The 
agency head or a delegate appointed in writing by the agency head shall settle 
the record on appeal by order entered not more than 20 days after service of the 
request for settlement upon the agency. If requested, the settling official shall 
return the record items submitted for reference cane the settlement process 
with the order settling the record on appeal. 

When the agency head is a party to the appeal, the agency head shall 
forthwith request the Chief Judge of the Court of Appeals or the Chief Justice 
_of the Supreme Court, as appropriate, to appoint a referee to settle the record 
on appeal. The referee so appointed shall proceed after conference with all 
parties to settle the record on appeal in accordance with the terms of these 
Rules and the appointing order. 

Nothing herein shall prevent settlement of the record on appeal by agree- 
ment of the parties at any time within the times herein limited for settling the 
record by agency order. 

_ (e) Further procedures. Further procedures for perfecting and prosecuting 
the appeal shall be as provided by these Rules for appeals from the courts of 
the trial divisions. 

(f) Extensions of time. The times provided in this Rule for taking any action 
may be extended in accordance with the provisions of Rule 27(c). (Adopted 
June 13, 1975; Amended June 21, 1977; October 7, 1980 — 18(d)(3) — effective 
January 1, 1981; February 27, 1985 — applicable to all appeals in which the 
notice of appeal i is filed on or after March 15, 1985; July 26, 1990 — 18(b)(3), 
(d)(1) and (d)(2) — effective October 1, 1990; aN ovember 21, 1997 — effective 
February 1, 1998.) 


Editor’s note. — The order of the Supreme 
Court of February 27, 1985, which amended 
this rule and Rule 20 and deleted Rule 19, 
provided that inasmuch as the rules affected 
make the procedures for direct appeals from 
administrative agencies to the appellate divi- 
sion consistent with the rules for bringing 


appeals from the courts of the trial division 
which were amended on November 27, 1984, to 
be effective February 1, 1985, the amendments 
of February 27, 1985, would be applicable to 
all appeals in which the notice of appeal was 
filed on or after March 15, 1985. 


CASE NOTES 


A party may not circumvent the man- 
ner in which appeals are taken under 
§ 105-345(a) by relying on subdivision (b)(2) 


of this rule or other state or federal rules of 


civil procedure; therefore, the appropriate 
analysis for the time for taking such appeal 
lies in § 105-345, where the appealing party 
has 30 days after the entry of the final order or 


Rule 19 


decision to file its notice of appeal and excep- 
tions, not from a party’s receipt of a copy of the 
final order. In re Gen. Tire, Inc., 102 N.C. App. 
38, 401 S.E.2d 391 (1991). 

Record on appeal was not settled until 
defendant signed a Stipulation and Settlement 
of the Record on Appeal. Forrest v. Pitt County 
Bd. of Educ., 100 N.C. App. 119, 394 S.E.2d 
659 (1990), aff’d, 328 N.C. 327, 401 S.E.2d 366 
(1991). 

Applied in State v. Williams, 40 N.C. App. 
178, 252 S.E.2d 245 (1979); State ex rel. Utils. 
Comm’n v. Bird Oil Co., 47 N.C. App. 1, 266 
S.E.2d 838 (1980); Fisher v. E.I. Du Pont De 
Nemours, 54 N.C. App. 176, 282 S.E.2d 548 
(1981); Paschall v. North Carolina Dep’t of 
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Cor., 88 N.C. App. 520, 364 S.EH.2d 144 (1988); 
Hardin v. Venture Constr. Co., 107 N.C. App. 
758, 421 S.E.2d 601 (1992); Crouse v. Flowers 
Baking Co., 123 N.C. App. 555, 473 S.H.2d 372 
(1996). 

Stated in North Carolina State Bar v. 
DuMont, 52 N.C. App. 1, 277 S.E.2d 827 
(1981). 

Cited in Pittman v. Inco, Inc., 78 N.C. App. 
134, 336 S.E.2d 637 (1985); State ex rel. Utils. 
Comm’n v. Southern Bell Tel. & Tel. Co., 88 
N.C. App. 1538, 363 S.E.2d 73 (1987); Rowan 
Health Properties, Inc. v. North Carolina Dep’t 
of Human Resources, 89 N.C. App. 285, 365 
S.E.2d 635 (1988); In re Barbour, 112 N.C. 
App. 368, 4386 S.E.2d 169 (1998). 


OPINIONS OF ATTORNEY GENERAL 


Industrial Commission. — The only spe- 
cific authorities conferred on the chairman of 
the Industrial Commission are to settle 
records on appeal, certify in forma pauperis 
appeals, set appeal bonds, and designate dep- 


Rule 19. [Reserved]. 


Editor’s note. — Rule 19 was repealed by 
order of February 27, 1985, effective March 15, 
1985. 

The order of the Supreme Court of February 
27, 1985, which repealed this section and 
amended Rules 18 and 20, provided that inas- 
much as these rules make the procedures for 
direct appeals from administrative agencies to 


uties to sit on the Full Commission when 
necessary. See opinion of Attorney General to 
J. Randolph Ward, Commissioner, North Caro- 
lina Industrial Commission, — N.C.A.G. — 
(November 8, 1990). 


the appellate division consistent with the rules 
for bringing appeals from the courts of the trial 
division which were amended on November 27, 
1984, to be effective February 1, 1985, the 
amendments adopted February 27, 1985, 
would be applicable to all appeals in which the 
notice of appeal was filed on or after March 15, 
1985. 


Rule 20. Miscellaneous provisions of law governing in agency appeals. 


Specific provisions of law pertaining to stays pending appeals from any 
agency to the appellate division, to pauper appeals therein, and to the scope of 
review and permissible mandates of the Court of Appeals therein shall govern 
the procedure in such appeals notwithstanding any provisions of these rules 
which may prescribe a different procedure. (Amended February 27, 1985, eff. 


March 15, 1985.) 


Editor’s note. — The order of the Supreme 
Court of February 27, 1985, which amended 
this rule and Rule 18 and repealed Rule 19, 
provided that inasmuch as the rules affected 
make the procedures for direct appeals from 
administrative agencies to the appellate divi- 
sion consistent with the rules for bringing 


appeals from the courts of the trial division — 
which were amended on November 27, 1984, to 
be effective February 1, 1985, the amendments 
of February 27, 1985, would be applicable to 
all appeals in which the notice of appeal was 
filed on or after March 15, 1985. 


CASE NOTES 


Applied in North Carolina State Bar v. 
Nelson, 107 N.C. App. 548, 421 S.E.2d 163 
(1992). 
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ARTICLE V. EXTRAORDINARY WRITS 


Rule 21. Certiorari. 


(a) Scope of the writ. 

(1) Review of the judgments and orders of trial tribunals. The writ of 
certiorari may be issued in appropriate circumstances by either appellate court 
to permit review of the judgments and orders of trial tribunals when the right 
to prosecute an appeal has been lost by failure to take timely action, or when 
no right of appeal from an interlocutory order exists, or for review pursuant to 
G.S. 15A-1422(c)(3) of an order of the trial court denying a motion for 
appropriate relief. 

(2) Review of the judgments and orders of the Court of Appeals. The writ of 
certiorari may be issued by the Supreme Court in appropriate circumstances to 
permit review of the decisions and orders of the Court of Appeals when the 
right to prosecute an appeal of right or to petition for discretionary review has 
been lost by failure to take timely action; or for review of orders of the Court 
of Appeals when no right of appeal exists. 

(b) Petition for writ; To which appellate court addressed. Application for the 
writ of certiorari shall be made by filing a petition therefor with the clerk of the 
court of the appellate division to which appeal of right might lie from a final 
judgment in the cause by the tribunal to which issuance of the writ is sought. 

(c) Same; Filing and service; Content. The petition shall be filed without 
unreasonable delay and shall be accompanied by proof of service upon all other 
parties. For cases which arise from the Industrial Commission, a copy of the 
petition shall be served on the Chairman of the Industrial Commission. The 
petition shall contain a statement of the facts necessary to an understanding 
of the issues presented by the application; a statement of the reasons why the 
writ should issue; and certified copies of the judgment, order or opinion or 
parts of the record which may be essential to an understanding of the matters 
set forth in the petition. The petition shall be verified by counsel or the 
petitioner. Upon receipt of the prescribed docket fee, the clerk will docket the 
petition. 

(d) Response; Determination by court. Within 10 days after service upon him 
of the petition any party may file a response thereto with supporting affidavits 
or certified portions of the record not filed with the petition. Filing shall be 
accompanied by proof of service upon all other parties. The Court for good 
cause shown may shorten the time for filing a response. Determination will be 
made on the basis of the petition, the response and any supporting papers. No 
briefs or oral argument will be received or allowed unless ordered by the court 
upon its own initiative. 

(e) Petition for writ in post conviction matters; To which appellate court 
addressed. Petitions for writ of certiorari to review orders of the trial court 
denying motions for appropriate relief upon grounds listed in G.S. 15A-1415(b) 
by persons who have been convicted of murder in the first degree and 
sentenced to life imprisonment or death shall be filed in the Supreme Court. In 
all other cases such petitions shall be filed in and determined by the Court of 
Appeals and the Supreme Court will not entertain petitions for certiorari or 
petitions for further discretionary review in these cases. 

(f) Petition for writ in post conviction matters — Death penalty cases. A 
petition for writ of certiorari to review orders of the trial court on motions for 
appropriate relief in death penalty cases shall be filed in the Supreme Court 
within 60 days after delivery of the transcript of the hearing on the motion for 
appropriate relief to the petitioning party. The responding party shall file its 
response within 30 days of service of the petition. (Adopted June 13, 1975; 
Amended November 18, 1981 — 21(a) and (e); November 27, 1984 — 21(a) — 
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effective February 1, 1985; September 3, 1987 — 21(e) — effective for all 
judgments of the trial division entered on and after July 24, 1987; December 8, 
1988 — 21(f) — applicable to all cases in which the trial division order i 
entered on or after July 1, 1989; Amended July 1, 1997.) | 


Cross References. — As to certiorari gen- 
erally, see § 1-269 and notes thereto. 


CASE NOTES 


I. In General. 
II. Decisions Under Prior Law. 


I. IN GENERAL. 


Rules Similar to United States Supreme 
Court’s. — The rules and procedures of the 
North Carolina Supreme Court regarding 
writs of certiorari are substantially similar to 
those of the United States Supreme Court. 
Felton v. Barnett, 912 F.2d 92 (4th Cir. 1990), 
cert. denied, 111 S. Ct. 693, 112 L. Ed. 2d 683 
(1991). 

Habeas Corpus Proceedings for Prison- 
ers Under Sentence of Death or Life Im- 
prisonment. — By analogy, subsection (b) of 
this rule and § 7A-27(a) and repealed § 15- 
180.2 were logically applicable to petitions for 
certiorari to review judgments in habeas cor- 


pus proceedings involving the restraint of pris- - 


oners under sentences of death or life impris- 
onment. State v. Niccum, 293 N.C. 276, 238 
S.E.2d 141 (1977), decided prior to adoption of 
subsection (f) of this rule. 

The Court of Appeals has authority to 
issue writ of certiorari to review trial 
court order “when no right of appeal from an 
interlocutory order exists.” But where author- 
ity was exercised by another panel of the court 
with respect to the matters presented, its 
grant of certiorari is the law of the case and 
cannot be overruled by any panel of the Court 
of Appeals. Stone v. Martin, 69 N.C. App. 650, 
318 S.E.2d 108 (1984). 

Construing Rules 3, 27(c) and 21(a)(1) to- 
gether, the court concluded that Rule 21(a)(1) 
gives an appellate court the authority to re- 
view the merits of an appeal by certiorari even 
if the party has failed to file notice of appeal in 
a timely manner. Anderson v. Hollifield, 345 
N.C. 480, 480 S.E.2d 661 (1997). 

Although the trial court exceeded its author- 
ity and violated N.C.R. App. P. 27(c) when it 
entered an order on 12 September 1996 allow- 
ing defendant to appeal as of right from the 
judgments and sentences imposed on 16 June 
1994, the Court of Appeals chose to suspend 
the Rules pursuant to subdivision (a)(1) of this 
rule and treat the otherwise untimely appeal 
as before them on a writ of certiorari. State v. 
White, 127 N.C. App. 565, 492 S.E.2d 48 
(1997). 
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Where the determination of the correct- 
ness of the judge’s denial of plaintiffs’ 
motion to amend was necessary to decide an 
appeal from a Rule 12(b)(6) dismissal, which 
motion was properly before the Court of Ap- 
peals, the court would treat the appeal of the 
denial of the motion to amend as a petition for 
certiorari under subdivision (a)(1) of this rule. 
Hoots v. Pryor, 106 N.C. App. 397, 417 S.E.2d 
269, cert. denied, 332 N.C. 345, 421 S.E.2d.148 | 
(1992). 

A writ of certiorari will only be issued 
upon a showing of appropriate circum- 
stances in a civil case where the right of 
appeal has been lost because of failure to take © 
timely action or where no right to appeal from 
an interlocutory order exists. Graham _ v. 
Rogers, 121 N.C. App. 460, 466 S.E.2d 290 
(1996). : 

Where denial of Rule 60(b) motion was 
in the nature of an interlocutory order 
because plaintiff’s voluntary dismissal re- — 
sulted in there being no action pending, and 
defendants would not suffer the loss of a sub- 
stantial right absent an appeal, in the court’s 
discretion pursuant to Rules 2 and 21 the 
appeal was treated as a writ of certiorari. Troy 
v. Tucker, 126 N.C. App. 213, 484 S.E.2d 98 
(1997). 

Applied in State v. Brown, 42 N.C. App. 
724, 257 S.E.2d 668 (1979); Ziglar v. E.I. Du 
Pont De Nemours & Co., 53 N.C. App. 147, 280 
S.E.2d 510 (1981); Harding v. North Carolina, — 
683 F.2d 850 (4th Cir. 1982); Latch v. Latch, 63 
N.C. App. 498, 305 S.E.2d 564 (1983); 
Bumgarner v. Tomblin, 63 N.C. App. 636, 306. 
S.E.2d 178 (1983); Harris v. Maready, 311 N.C. 
536, 319 S.H.2d 912 (1984); Stone v. Martin, 69 
N.C. App. 650, 318 S.E.2d 108 (1984); Depart- 
ment of Social Servs. v. Johnson, 70 N.C. App. 
383, 320 S.E.2d 301 (1984); In re State, 72 N.C. 
App. 149, 323 S.E.2d 466 (1984); Coleman v. 
Interstate Cas. Ins. Co., 84 N.C. App. 268, 352 
S.E.2d 249 (1987); Phelps v. Duke Power Co., 
86 N.C. App. 455, 358 S.E.2d 89 (1987); Mack 
v. Moore, 91 N.C. App. 478, 372 S.E.2d 314 
(1988); Garris v. Garris, 92 N.C. App. 467, 374 
S.E.2d 638 (1988); Kimzay Winston-Salem, 
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Inc. v. Jester, 103 N.C. App. 77, 404 S.E.2d 176 
(1991); State v. Hamrick, 110 N.C. App. 60, 428 
5.E.2d 830 (1993); Woodard v. North Carolina 
Local Governmental Employees’ Retirement 
Sys., 110 N.C. App. 83, 428 S.E.2d 849 (1993); 
State v. Barnett, 113 N.C. App. 69, 437 S.E.2d 
711 (1993); Baker v. Baker, 115 N.C. App. 337, 
444 §.E.2d 478 (1994); Leandro v. State, 122 
N.C. App. 1, 468 S.E.2d 543 (1996), cert. 
granted, — N.C. —, 472 S.E.2d 11 (1996), aff’d 
in part and rev'd in part, 346 N.C. 336, 488 
S.E.2d 249 (1997); Mullis v. Sechrest, 126 N.C. 
App. 91, 484 S.E.2d 423 (1997), cert. granted, 
346 N.C. 548, 488 S.E.2d 806 (1997), rev’d on 
other grounds, 347 N.C. 548, 495 S.E.2d 721 
(1998). 

Quoted in Tridyn Indus., Inc. v. American 
Mut. Ins. Co., 296 N.C. 486, 251 S.E.2d 443 
(1979); Burlington Indus., Inc. v. Richmond 
County, DOT, 90 N.C. App. 577, 369 S.E.2d 119 
(1988). 

Stated in Bailey v. Gooding, 301 N.C. 205, 

270 S.E.2d 431 (1980). 
_ Cited in Black v. Clark, 36 N.C. App. 191, 
243 S.E.2d 808 (1978); Craver v. Craver, 298 
N.C. 231, 258 S.E.2d 357 (1979); State v. Tate, 
44 N.C. App. 567, 261 S.E.2d 506 (1980); 
Cauble v. City of Asheville, 45 N.C. App. 152, 
263 S.E.2d 8 (1980); Pendley v. Ayers, 45 N.C. 
App. 692, 263 S.E.2d 833 (1980); State v. 
Smith, 48 N.C. App. 402, 269 S.E.2d 262 
(1980); Development Assocs. v. Wake County 
Bd. of Adjustment, 48 N.C. App. 541, 269 
S.E.2d 700 (1980); Pacific Southbay Indus., 
Inc. v. Sure-Fire Distrib., Inc., 49 N.C. App. 
172, 270 S.E.2d 515 (1980); Moore v. Moody, 
304 N.C. 719, 285 S.E.2d 811 (1982); Smith v. 
American & Efird Mills, 305 N.C. 507, 290 
S.E.2d 634 (1982); State v. Crews, — N.C. —, 
302 S.E.2d 457 (1983); Rudder v. Lawton, 62 
N.C. App. 277, 302 S.E.2d 487 (1983); State v. 
Milby, — N.C. —, 305 S.E.2d 189 (1983); State 
v. Pitts, — N.C. —, 307 S.E.2d 172 (1983); 
Industrotech Constructors, Inc. v. Duke Univ., 
67 N.C. App. 741, 314 S.E.2d 272 (1984); State 
v. Couch, — N.C. —, 325 S.E.2d 634 (1985); 
State v. Moore, 315 N.C. 738, 340 S.E.2d 401 
(1986); State v. Gardner, 315 N.C. 444, 340 
S.E.2d 701 (1986); State v. Lowery, 318 N.C. 
54, 347 S.E.2d 729 (1986); Leonard  v. 
Hammond, 804 F.2d 838 (4th Cir. 1986); Clugh 
v. Lakewood Manor, 102 N.C. App. 757, 403 
S.E.2d 534 (1991); Faulkenbury v. Teachers’ & 
State Employees’ Retirement Sys., 108 N.C. 
App. 357, 424 S.E.2d 420 (1993); Martin v. 
Piedmont Asphalt & Paving Co., 113 N.C. App. 
121, 487 S.E.2d 696 (1993); Adams v. Jones, 
114 N.C. App. 256, 441 S.E.2d 699 (1994); 
Onslow County v. Phillips, 123 N.C. App. 317, 
473 S.E.2d 643 (1996), modified on other 
grounds, 346 N.C. 265, 485 S.E.2d 618 (1997); 
United States v. Howard, 115 F.3d 1151 (4th 
Cir. 1997). | 
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II. DECISIONS UNDER PRIOR LAW. 


Editor’s note. — The cases cited below were 
decided under former Rule 34, Rules of Prac- 
tice in the Supreme Court of North Carolina. 

Rule Strictly Applied. — Failure to com- 
ply strictly with the regulations contained in 
this rule will result in a dismissal. In re 
McCoy, 233 F. Supp. 409 (E.D.N.C. 1964). 

When Certiorari Should Be Applied for. 


_— Where the appellant can show good and 


sufficient cause why his case on appeal had not 
been docketed in the Supreme Court in the 
time required by the rules, or that he was not 
at fault, he should file a transcript of the 
record proper and move for a certiorari for the 
statement of the case, which may be done at 
any time during the term before appellee 
moves to dismiss it. McNeil v. Virginia-Caro- 
lina R.R., 173 N.C. 729, 92 S.E. 484 (1917); 
Rose v. Rocky Mount, 184 N,C. 609, 113 S.E. 
506 (1922). 

Further Time Not Matter of Right. — 
Where the record of a case on appeal is not 
docketed in the Supreme Court at the time 
required, it will be dismissed, but the court 
may, in its discretion and not as a matter of 
right of the appellant, grant further time for 
the filing of the record, if the appellant files the © 
record proper in apt time and thereupon 
moves for a certiorari, showing that the delay 
was not attributable to himself. State ex rel. 
Mills v. National Sur. Co., 192 N.C. 52, 133 
S.E. 172 (1926); Pruitt v. Wood, 199 N.C. 788, 


_ 156 S.E. 126 (1930). 
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Effect of Agreement for Extension of 
Time. — Where the parties have agreed upon 
an extension of time for the service of their 
respective cases on appeal that the delay will 
cause the docketing of the case too late to come 
within the rule, the appellant having used his 
full time may not successfully move the Su- 
preme Court for a certiorari upon the ground 
that the delay was caused by a loss of the 
papers in it, for which he was not responsible, 
without proof sufficient to overcome evidence 
in denial of the allegation. Baker v. Hare, 192 
N.C. 788, 1386 S.E. 113 (1926). 

Legal Excuse Decided by Supreme 
Court. — Whether the appellant has legal 
excuse in not docketing his case on appeal in 
time for it to be regularly heard at the call of 
the district to which it belongs is a matter for 
the Supreme Court to determine upon his 
docketing the record proper and moving for a 
certiorari under the rule. State v. Johnson, 183 
N.C. 730, 110 S.E. 782 (1922). 

Question of Laches May Be Heard. — 
Where the appellant asserts that he is not in 
default in docketing his appeal in the time 
required by the rule, he may apply for a 
certiorari to bring up the transcript of the case, 
or the omitted part, and thus only have the 
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question of his laches therein passed upon. 
Stone v. Ledbetter, 191 N.C. 777, 133 S.E. 162 
(1926). 

Motion Too Late After Argument. — 
Where the plaintiff’s motion for a certiorari 
was disallowed at a former term of the Su- 
preme Court without prejudice, for the pur- 
pose of allowing him to renew his motion after 
he had applied to the trial judge to correct the 
case, the plaintiff should again move the court 
for a writ before the call of the district to which 
the case belonged, and it comes too late after 
argument of the case. Todd v. Mackie, 160 N.C. 
352, 76 S.E. 245 (1912). 

Motion Denied After Appeal Dismissed. 
— A motion for a certiorari to bring up the case 
on appeal will be denied if made after the 
appellee has had it docketed and dismissed. 
Cox v. Kinston Carolina R.R. & Lumber Co., 
177 N.C. 227, 98 S.E. 704 (1919). 

When Appellee Prevents Timely Dock- 
eting of Appeal. — Where the appellant is 
prevented from docketing his appeal within 
the time prescribed, in consequence of the 
conduct of the appellee or his counsel, he is 
entitled to the writ of certiorari to bring up the 
case. Briggs v. Jervis, 98 N.C. 454, 4 S.E. 631 
(1887). 

Appellant Must Docket All of Available 
Record. — When the appeal is not docketed at 
or before the time prescribed, the appellant 
must docket all of the record proper, or so 
much thereof as he can obtain, with an affida- 
-vit, as to why the entire record cannot be 
docketed and move at that time for a certio- 
rari. If he fails to do so, the appellee has the 
right to docket the certificate and have the 
appeal dismissed. Caudle v. Morris, 158 N.C. 
594, 74 S.E. 98, modified and aff'd, 160 N.C. 
168, 76 S.E. 17 (1912); State v. Johnson, 183 
N.C. 730, 110 S.E. 782 (1922); Hardy v. Heath, 
188 N.C. 271, 124 S.E. 564 (1924). 

Appellant’s motion for a writ of certiorari 
will be denied where the petition is not verified 
and no transcript of the record has been filed 
nor any good reason shown for failure to file it. 
Critz v. Sparger, 121 N.C. 283, 28 S.E. 365 
(1897); Rothchild v. McNichol, 121 N.C. 284, 28 
S.E. 364 (1897). 

Filing of Original Papers Insufficient. 
— A transcript of the record proper should be 
filed by appellant in the Supreme Court to 
entitle him to move for a certiorari; and the 
filing of the original papers, which should 
remain in the office of the superior court, is 
insufficient. Lindsey v. Supreme Lodge of 
Knights of Honor, 172 N.C. 818, 90 S.E. 1013 
(1916). 

When Case on Appeal Not Prepared. — 
Where a case and counter-case are served 
within the time as extended by agreement, but 
neither is accepted, appellant must immedi- 
ately request a settlement, file the record 
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proper, and sue out certiorari; otherwise appel- 
lee may move to docket and dismiss. 
Waynesville Transp. Co. v. Waynesville Lum- 
ber Co., 168 N.C. 60, 84 S.E. 54 (1915); 
Washam & Patterson Motor Co. v. Reep, 186 
N.C. 509, 119 S.E. 821 (1923). 

Certiorari Denied When Case Unsettled 
in Agreed Time. — Where the parties to an 
action have agreed, or the judge at their re- 
quest has allowed an extension of time for 
service of case and counter-case, etc., that will 
prevent its being docketed in the time, and 
consequently no case has been settled by the 
trial judge, appellant’s motion in the Supreme 
Court for a writ of certiorari will be denied. 
Waller v. Dudley, 193 N.C. 354, 137 S.E. 149 
(1927). 

Appeal by Person Without Counsel 
Treated as Petition for Certiorari. 
Where plaintiff, appearing in propria persona — 
because of an asserted inability to employ 
counsel, fails to comply with the rules of court 
governing appeals, the Supreme Court, in the 
exercise of its supervisory jurisdiction, may 
treat the purported appeal as a petition for 
certiorari. Huffman v. Douglass Aircraft Co., 
260 N.C. 308, 182 S.E.2d 614 (1963), cert. 
denied, 379 U.S. 850, 85S. Ct. 93, 13 L. Ed. 2d 
53, rehearing denied, 379 U.S. 925, 85 S. Ct. 
279, 13 L. Ed. 2d 338 (1964). 

Failure to Pay Clerk’s Fees. — The fail- 
ure of the clerk below to send up the transcript 
after the case on appeal had been filed in his 
office will not excuse appellant’s failure to have 
the transcript or case on appeal filed, where 
there is no allegation that the appellant had 
tendered the fees for such transcript and was 
otherwise free from laches. Critz v. Sparger, 
121 N.C. 283, 28 S.E. 365 (1897). 

Extent of Waiver by Consent. — The 
parties to an appeal, without the consent of the 
court, cannot waive the rule of the Supreme 
Court requiring that a transcript of the record 
proper, or all thereof that may be had, shall be 
filed therein as the basis for the motion for a 
certiorari; but they may, by written agree- 
ment, consent that the appeal may be docketed 
at the next ensuing term of the Supreme 
Court. Murphy v. Carolina Elec. Co., 174 N.C. 
782, 93 S.E. 456 (1917). 

Application for Certiorari in Criminal 
Case. — Where the appellant in a criminal 
action has failed to have his case docketed in 
the time required by the rules in the Supreme 
Court, in order to preserve his right to appeal 
it is required that he file an application for a 
certiorari, addressed to the sound discretion of 
the Supreme Court, and show a good and 
sufficient reason for granting his motion there- 
for, and where this has not been done the 
appeal will be dismissed upon motion of the 
State. State v. Harris, 199 N.C. 377, 154 S.E. 
628 (1930). 
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Rule 22. Mandamus and prohibition. 


(a) Petition for writ; To which appellate court addressed. Applications for the 
writs of mandamus or prohibition directed to a judge, judges, commissioner, or 
commissioners shall be made by filing a petition therefor with the clerk of the 
court to which appeal of right might lie from a final judgment entered in the 
cause by the judge, judges, commissioner, or commissioners to whom issuance 
of the writ is sought. 

(b) Same; Filing and service; Content. The petition shall be filed without 
unreasonable delay after the judicial action sought to be prohibited or 
compelled has been undertaken, or has occurred, or has been refused, and shall 
be accompanied by proof of service on the respondent judge, judges, commis- 
sioner, or commissioners and on all other parties to the action. The petition 
shall contain a statement of the facts necessary to an understanding of the 
issues presented by the application; a statement of the issues presented and of 
the relief sought; a statement of the reasons why the writ should issue; and 
certified copies of any order or opinion or parts of the record which may be 
essential to an understanding of the matters set forth in the petition. The 
petition shall be verified by counsel or the petitioner. Upon receipt of the 
prescribed docket fee, the clerk shall docket the petition. 

(c) Response; Determination by court. Within 10 days after service upon him 
of the petition the respondent or any party may file a response thereto with 
supporting affidavits or certified portions of the record not filed with the 
petition. Filing shall be accompanied by proof of service upon all other parties. 
The Court for good cause shown may shorten the time for filing a response. 
Determination will be made on the basis of the petition, the response and any 
supporting papers. No briefs or oral argument will be received or allowed 
unless ordered by the court upon its own initiative. 


CASE NOTES 


Applied in In re Greene, 297 N.C. 305, 255 N.C. 55, 229 S.E.2d 268 (1976); State ex rel. 
S.E.2d 142 (1979). Edmisten v. Tucker, 312 N.C. 326, 323 S.E.2d 
Cited in State ex rel. Comm’r of Ins. v. 294 (1984). 
North Carolina Fire Ins. Rating Bureau, 291 


Rule 23. Supersedeas. 


‘(a) Pending review of trial tribunal judgments and orders. 

(1) Application — When appropriate. Application may be made to the 
appropriate appellate court for a writ of supersedeas to stay the execution or 
enforcement of any judgment, order, or other determination of a trial tribunal 
which is not automatically stayed by the taking of appeal when an appeal has 
been taken or a petition for mandamus, prohibition, or certiorari has been filed 
to obtain review of the judgment, order, or other determination; and (i) a stay 
order or entry has been sought by the applicant by deposit of security or by 
motion in the trial tribunal and such order or entry has been denied or vacated 
by the trial tribunal, or (ii) extraordinary circumstances make it impracticable 
to obtain a stay by deposit of security or by application to the trial tribunal for 
a stay order. 

(2) Same — How and to which appellate court made. Application for the writ 
is by petition which shall in all cases, except those initially docketed in the 
Supreme Court, be first made to the Court of Appeals. Except where an appeal 
from a superior court is initially docketed in the Supreme Court no petition will 
be entertained by the Supreme Court unless application has been first made to 
the Court of Appeals and by that court denied. | 

(b) Pending review by Supreme Court of Court of Appeals decisions. Appli- 
cation may be made in the first instance to the Supreme Court for a writ of 
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supersedeas to stay the execution or enforcement of a judgment, order or other 
determination mandated by the Court of Appeals when a notice of appeal of 
right or a petition for discretionary review has been or will be timely filed, or 
a petition for review by certiorari, mandamus, or prohibition has been filed to 
obtain review of the decision of the Court of Appeals. No prior motion for a stay — 
order need be made to the Court of Appeals. , 

(c) Petition: Filing and service; Content. The petition shall be filed with the » 
clerk of the court to which application is being made, and shall be accompanied 
by proof of service upon all other parties. The petition shall be verified by 
counsel or the petitioner. Upon receipt of the required docket fee, the clerk will 
docket the petition. | 

For stays of the judgments of trial tribunals, the petition shall contain a 
statement that stay has been sought in the court to which issuance of the writ 
is sought and by that court denied or vacated, or of facts showing that it was 
impracticable there to seek a stay. For stays of any judgment, the petition shall 
contain: (1) a statement of any facts necessary to an understanding of the basis 
upon which the writ is sought; and (2) a statement of reasons why the writ 
should issue in justice to the applicant. The petition may be accompanied by 
affidavits and by any certified portions of the record pertinent to its consider- 
ation. It may be included in a petition for discretionary review by the Supreme ~ 
Court under G.S. § 7A-31, or in a petition to either appellate court for 
certiorari, mandamus or prohibition. | 

(d) Response; Determination by court. Within 10 days after service upon him 
of the petition any party may file a response thereto with supporting affidavits 
or certified portions of the record not filed with the petition. Filing shall be 
accompanied by proof of service upon all other parties. The court for good cause 
shown may shorten the time for filing a response. Determination will be made 
on the basis of the petition, the response, and any supporting papers. No briefs 
or oral arguments will be received or allowed unless ordered by the court upon 
its own initiative. 

(e) Temporary stay. Upon the filing of a petition for supersedeas, the 
applicant may apply, either within the petition or by separate paper, for an 
order temporarily staying enforcement or execution of the judgment, order, or 
other determination pending decision by the court upon the petition for 
supersedeas. If application is made by separate paper, it shall be filed and 
_ served in the manner provided for the petition for supersedeas in Rule 23(c). 
The court for good cause shown in such a petition for temporary stay may issue 
such an order ex parte. In capital cases, such stay, if granted shall remain in 
effect until the period for filing a petition for certiorari in the United States 
Supreme Court has passed without a petition being filed, or until certiorari on 
a timely filed petition has been denied by that Court. At that time, the stay 
shall automatically dissolve. (Amended January 1, 1981; July 1, 1997.) | 


CASE NOTES 


Quoted in Craver v. Craver, 298 N.C. 231, 
. 258 S.E.2d 357 (1979). 

Cited in North Carolina Fire Ins. Rating 
Bureau v. Ingram, 29 N.C. App. 338, 224 
S.E.2d 229 (1976); Green v. Duke Power Co., 


305 N.C. 603, 290 S.E.2d 593 (1982); In re 


Rule 24. Form of papers: Copies. 


Burgess, 57 N.C. App. 268, 291 S.E.2d 323 
(1982); Leonard v. Hammond, 804 F.2d 838 
(4th Cir. 1986); Edward Valves, Inc. v. Wake 
County, 343 N.C. 426, 471 S.E.2d 342 (1996), 
cert. denied, — U.S. —, 117 S. Ct. 952, 136 L. 
Ed. 2d 839 (1997). 


A party need file with the appellate court but a single copy of any paper 
required to be filed in connection with applications for extraordinary writs. The 
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court may direct that additional copies be filed. The clerk will not reproduce 
copies. 


CASE NOTES 


_ Cited in Curry v. First Fed. Savs. & Loan (1996), cert. denied, 346 N.C. 278, 487 S.E.2d 
Ass'n, 125 N.C. App. 108, 479 S.E.2d 286 544 (1997). 


ARTICLE VI. GENERAL PROVISIONS 


Rule 25. Penalties for failure to comply with rules. 


(a) Failure of appellant to take timely action. If after giving notice of appeal 
from any court, commission, or commissioner the appellant shall fail within 
the times allowed by these rules or by order of court to take any action required 
to present the appeal for decision, the appeal may on motion of any other party 
be dismissed. Prior to the filing of an appeal in an appellate court motions to 
dismiss are made to the court, commission, or commissioner from which appeal 
has been taken; after an appeal has been filed in an appellate court motions to 
dismiss are made to that court. Motions to dismiss shall be supported by 
affidavits or certified copies of docket entries which show the failure to take 
timely action or otherwise perfect the appeal, and shall be allowed unless 
compliance or a waiver thereof is shown on the record, or unless the appellee 
shall consent to action out of time, or unless the court for good cause shall 
permit the action to be taken out of time. 

Motions heard under this rule to courts of the trial divisions may be heard 
and determined by any judge of the particular court specified in Rule 36 of 
these rules; motions made under this rule to a commission may be heard and 
determined by the chairman of the commission; or if to a commissioner, then by 
that commissioner. The procedure in all motions made under this rule to trial 
tribunals shall be that provided for motion practice by the N. C. Rules of Civil 
Procedure; in all motions made under this rule to courts of the appellate 
division, shall be that provided by Rule 37 of these rules. 

(b) Sanctions for failure to comply with rules. A court of the appellate 
division may, on its own initiative or motion of a party, impose a sanction 
against a party or attorney or both when the court determines that such party 
or attorney or both substantially failed to comply with these appellate rules. 
The court may impose sanctions of the type and in the manner prescribed by 
Rule 34 for frivolous appeals. (Adopted June 138, 1975; Amended December 8, 
1988 — effective July 1, 1989; Amended March 6, 1997.) 


Legal Periodicals. — For note discussing 
abandonment of appeal, see 56 N.C.L. Rev. 573 


(1978). 
CASE NOTES 
AT: General. 
II. Decisions Under Prior Law. 
I. IN GENERAL. cate that the motions described in the second 
; sentence are only those for failure to comply 
Construction of Second Sentence. — with the Rules of Appellate Procedure or with 
The title and first and third sentences of what court orders requiring action to perfect the 
is now subsection (a) of this rule clearly indi- appeal. The commentary makes this interpre- 
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tation even clearer. Notably absent from the 
commentary is any suggestion that the draft- 
ers intended to alter existing case law. Estrada 
v. Jaques, 70 N.C. App. 627, 321 S.E.2d 240 
(1984). 

Taken out of context, the second sentence of 
what is now subsection (a) of this rule might 
provide the trial court with authority to dis- 
miss interlocutory appeals. However, elemen- 
tary principles of construction require that 
words and phrases be interpreted contextually 
and in harmony with the underlying purposes 
of the whole. Estrada v. Jaques, 70 N.C. App. 
627, 321 S.E.2d 240 (1984). 

The court lacks discretion under this 
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presented no factual dispute and only two 
questions of law. State ex rel. Thornburg v. 
Currency in Amount of $52,029.00, 324 N.C. 
276, 378 S.E.2d 1 (1989). 

Motions to dismiss appeal are made to 


the court from which the appeal was 


rule to permit the notice of appeal to be — 


served after the expiration of 10 (now 30) 
days following the entry of judgment. 
Giannitrapani v. Duke Univ., 30 N.C. App. 667, 
228 S.E.2d 46 (1976). 

The trial division possesses limited au- 
thority to dismiss appeals under this rule. 
Estrada v. Jaques, 70 N.C. App. 627, 321 
S.E.2d 240 (1984). 

Tolling of Time for Appeal. — In order for 
the exception to the 30-day requirement under 
N.C.R.A.P., Rule 3 to have any effect, when a 
party makes a motion enumerated in the rule, 
the opposing party’s time for appeal is tolled. If 
the motion is withdrawn, the opposing party 
has 30 days from the withdrawal to file an 
appeal. Landingham Plumbing & Heating of 
N.C., Inc. v. Funnell, 102 N.C. App. 814, 403 
S.E.2d 604 (1991). 


Dismissal Upheld. — Dismissal of an ear- . 


lier attempt to appeal was proper where plain- 
tiff failed to file and docket the record in the 
‘appellate court within 150 days. Lowder v. All 
Star Mills, Inc., 91 N.C. App. 621, 372 S.E.2d 
739 (1988), cert. denied, 324 N.C 113, 377 
S.E.2d 234 (1989), decided prior to the amend- 
ments to the rules effective July 1, 1989. 

Appeal would be dismissed where appel- 
lants failed to settle the record on appeal prior 
to filing with the Court of Appeals. Higgins v. 
Town of China Grove, 102 N.C. App. 570, 402 
S.E.2d 885 (1991). 

Court would not address the merits of plain- 
tiffs argument regarding alleged fraudulent 
conveyances because she violated N.C.R.A.P, 
Rule 28(b)(5), in that she failed to reference in 
her brief the assignment of error supporting 
the argument. Therefore, this part of plain- 
tiffs appeal would be dismissed. Hines v. 
Arnold, 103 N.C. App. 31, 404 S.E.2d 179 
(1991). 

Dismissal Denied. — Judge properly de- 
nied school board’s motion to dismiss appeal 
under this rule; sufficient good cause was 
shown to allow appeal to proceed where judge 
stated that he had heard arguments and con- 
sidered material in the case file, and the pro- 
posed record on appeal, among other things, 
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taken until the appeal has been docketed in 
the appellate court; where plaintiff’s appeal 
was docketed in court of appeals on May 20, 
1993, defendant’s motion to dismiss filed over 
five months earlier, on December 2, 1992, was 
properly directed to the trial court. Dodd v. 
Steele, 114 N.C. App. 632, 442 S.E.2d 3638 
(1994). 

Length of Brief. — Where appellate brief 
was 42 pages in length, thereby exceeding the 
35 page limit, and counsel proffered minimal 
justification for the rule violation, the court 
imposed a fine and reimbursement for copying 
expenses to be paid by counsel personally. 
State v. Hudson, 123 N.C. App. 336, 473 S.E.2d 
415 (1996), rev'd, 345 N.C. 729, 483 S.E.2d 486 
(19977): 

Applied in Craver v. Craver, 298 N.C. 231, 
258 S.E.2d 357 (1979); State v. Evans, 46 N.C. 
App. 327, 264 S.E.2d 766 (1980); McLeod v. 
Faust, 92 N.C. App. 370, 374 S.E.2d 417 
(1988); Richardson v. Bingham, 101 N.C. App. 
687, 400 S.E.2d 757 (1991); Aetna Cas. & Sur. 
Co. v. Continental Ins. Co., 110 N.C. App. 278, 
429 S.E.2d 406 (1993); King v. King, 112 N.C. 
App. 92, 484 S.E.2d 669 (1993); Whitfield v. 
Todd, 116 N.C. App. 335, 447 S.E.2d 796 
(1994). 

Quoted in Lockert v. Lockert, 116 N.C. App. 
73, 446 S.E.2d 606 (1994). 

Stated in Galloway v. Stephenson, 510 F. 
Supp. 840 (M.D.N.C. 1981); Hailey v. Allgood 
Constr. Co., 95 N.C. App. 630, 383 S.E.2d 220 
(1989); Herring v. Branch Banking & Trust 
Co., 108 N.C. App. 780, 424 S.E.2d 925 (1993). 

Cited in Francis v. Durham County Dep’t of 
Social Servs., 41 N.C. App. 444, 255 S.E.2d 263 
(1979); Rowan Health Properties, Inc. v. North 
Carolina Dep’t of Human Resources, 89 N.C. 
App. 285, 365 S.E.2d 635 (1988); Williams v. 
Hillhaven Corp., 91 N.C. App. 35, 370 S.E.2d 
423 (1988); State v. Easter, 101 N.C. App. 36, 
398 S.E.2d 619 (1990); In re Barbour, 112 N.C. 
App. 368, 436 S.E.2d 169 (1993); Tate Terrace 
Realty Investors, Inc. v. Currituck County, 127 
N.C. App. 212, 488 S.E.2d 845 (1997), review 
denied, 347 N.C. 409, — S.E.2d — (1997); 
Paris v. Woolard, 128 N.C. App. 416, 497 
S.E.2d 283 (1998). 


Il. DECISIONS UNDER PRIOR LAW. 


Editor’s note. — The cases cited below were 
decided under former Rule 48, Rules of Prac- 
tice in the Court of Appeals of North Carolina. 

For failure to docket record on appeal 
within the time prescribed by the rules, the 


Rule 26 


appeal should be dismissed ex mero motu. 
State v. Byrd, 4 N.C. App. 494, 167 S.E.2d 95 
(1969); State v. Garnett, 4 N.C. App. 367, 167 
S.E.2d 63 (1969), overruled on other grounds, 
State v. Baines, 324 N.C. 539, 380 S.E.2d 118 
(1989). 

Where the record on appeal was docketed in 
the Court of Appeals after the expiration of the 
time within which the appeal could be dock- 
eted, and there was no order extending the 
time for docketing, the Court of Appeals ex 
mero motu will dismiss the appeal for failure 
to comply with the rules. Young v. State Farm 
Mut. Auto. Ins. Co., 6 N.C. App. 443, 170 
S.E.2d 90 (1969). . 

Pursuant to this rule, an appeal will be 
dismissed ex mero motu for failure to docket 
within the time prescribed. North Carolina 
State Bar v. Temple, 6 N.C. App. 437, 170 
S.E.2d 131 (1969), cert. denied, 397 U.S. 1023, 
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90 S. Ct. 1263, 25 L. Ed. 2d 532, rehearing 
denied, 397 U.S. 1081, 90S. Ct. 1520, 25 L. Ed. 
2d 820 (1970). 

An appeal is dismissed by the Court of 
Appeals ex mero motu where the record on 
appeal is docketed more than the allowed time 
after the date of judgment appealed from and 
the record contains no order extending the 
time for docketing the record on appeal, an 
order allowing defendant additional time 
within which to prepare and serve the case on 
appeal being insufficient to extend the time for 
docketing the record on appeal. State v. Fulk, 7 
N.C. App. 68, 171 S.E.2d 81 (1969). 

A defendant’s appeal to the Court of Appeals 
is subject to dismissal for failure to docket the 
record on appeal within the time allowed. 
State v. Bocage, 8 N.C. App. 64, 173 S.E.2d 638 
(1970); State v. Brigman, 8 N.C. App. 316, 174 
S.E.2d 48 (1970). 


Rule 26. Filing and service. 


(a) Filing. Papers required or permitted by these rules to be filed in the trial 
or appellate divisions shall be filed with the clerk of the appropriate court. 

(1) Filing may be accomplished by mail addressed to the clerk but is not 
timely unless the papers are received by the clerk within the time fixed for 
filing, except that motions, responses to petitions, and briefs shall be deemed 
filed on the date of mailing, as evidenced by the proof of service, if first class 
mail is utilized. 

(2) Filing in the appellate courts may be accomplished by electronic means 
only as hereinafter provided. 

In any case, responses and motions may be filed by electronic means, but 
only if an oral request for permission to do so has first been tendered to and 
approved by the clerk of the appropriate appellate court upon a showing of 
good cause. 

In all cases where a document has been filed by electronic means pursuant 
to this rule, counsel must forward the following items by first class mail, 
contemporaneously with the transmission: the original signed document, the 
electronic transmission fee, and the applicable filing fee for the document, if 
any. The party filing a document by electronic means shall be responsible for 
all costs of the transmission and neither they nor the electronic transmission 
fee may be recovered as costs of the appeal. 

“Electronic means” means any method of transmission of information 
between two machines designed for the purpose of sending and receiving such 
transmissions, and which results in the fixation of the information transmitted 
in a tangible medium of expression. 

_(b) Service of all papers required. Copies of all papers filed by any party and 
not required by these rules to be served by the clerk shall, at or before the time 
of filing, be served on all other parties to the appeal. For cases which arise from 
the Industrial Commission, a copy shall be served on the Chairman of the 
Industrial Commission. 

(c) Manner of service. Service may be made in the manner provided for 
service and return of process in Rule 4 of the N. C. Rules of Civil Procedure, 
and may be so made upon a party or upon his attorney of record. Service may 
also be made upon a party or his attorney of record by delivering a copy to 
either or by mailing it to either at his last known address, or if no address is 
known, by filing it in the office of the clerk with whom the original paper is 
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filed. Delivery of a copy within this Rule means handing it to the attorney or 
to the party, or leaving it at the attorney’s office with a partner or employee. 
Service by mail is complete upon deposit of the paper enclosed in a postpaid, 
properly addressed wrapper in a Post Office or official depository under the 
exclusive care and custody of the United States Post Office Department, or, for 
those having access to such services, upon deposit with the State Courier 
Service or Inter-Office Mail. : | 

(d) Proof of service. Papers presented for filing shall contain an 
acknowledgement of service by the person served or proof of service in the form 
of a statement of the date and manner of service and of the names of the 
persons served, certified by the person who made service. Proof of service shall 
appear on or be affixed to the papers filed. : 3 

(e) Joint appellants and appellees. Any paper required by these rules to be 
served on a party is properly served upon all parties joined in the appeal by 
service upon any one of them. 

(f) Numerous parties to appeal proceeding separately. When there are 
unusually large numbers of appellees or appellants proceeding separately, the 
trial tribunal upon motion of any party or on its own initiative, may order that 
any papers required by these rules to be served by a party on all other parties 
need be served only upon parties designated in the order, and that the filing of 
such a paper and service thereof upon the parties designated constitutes due 
notice of it to all other parties. A copy of every such order shall be served upon 
all parties to the action in such manner and form as the court directs. 

(g) Form of papers; Copies. Papers presented to either appellate court for 

filing shall be letter size (8% x 11”) with the exception of wills and exhibits. 
Documents filed in the trial division prior to July 1, 1982, may be included in 
records on appeal whether they are letter size or legal size (8% x 14”). All 
printed matter must appear in at least 11 point type on unglazed white paper 
of 16-20 pound substance so as to produce a clear, black image, leaving a 
margin of approximately one inch on each side. The body of text shall be 
presented with double spacing between each line of text. The format of all 
papers presented for filing shall follow the instructions found in the Appen- 
dixes to these Appellate Rules. | 
_ All documents presented to either appellate court other than records on 
appeal, which in this respect are governed by Appellate Rule 9, shall, unless 
they are less than 10 pages in length, be preceded by a subject index of the 
matter contained therein, with page references, and a table of authorities, i.e., 
cases (alphabetically arranged), constitutional provisions, statutes, and text 
books cited, with references to the pages where they are cited. 

The body of the document shall at its close bear the printed name, post office 
address, and telephone number of counsel of record, and in addition, at the 
appropriate place, the manuscript signature of counsel of record. (Adopted 
June 13, 1975; Amended May 5, 1981 — 26(g) — effective for all appeals 
arising from cases filed in the court of original jurisdiction after July 1, 1982; 
February 11, 1982 — 26(c); December 7, 1982 — 26(g) — effective for 
documents filed on and after March 1, 1983; November 27, 1984 — 26(a) — 
effective for documents filed on and after February 1, 1985; June 30, 1988 — 
26(a) and (g) — effective September 1, 1988; July 26, 1990 — 26(a) — effective 
October 1, 1990; amended July 1, 1997.) 


Legal Periodicals. — For survey of 1980 
law on civil procedure, see 59 N.C.L. Rev. 1049 
(1981). 
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CASE NOTES 


Requirements Jurisdictional. — The re- 
quirement of timely filing and service of notice 
of appeal is jurisdictional, and unless the re- 
quirements of § 1-279, N.C.R.A.P., Rule 3 and 
this rule are met, the appeal must be dis- 
missed. Smith v. Smith, 43 N.C. App. 338, 258 
S.E.2d 833 (1979), cert. denied, 299 N.C. 122, 
262 S.E.2d 6 (1980). 

When Papers Must Be Served. — This 

rule is interpreted as requiring that the papers 
referred to therein be served on all other 
parties to the appeal on the day of or before the 
day of filing; therefore, service of notice of 
appeal on plaintiff’s counsel was timely where 
service was made by depositing the notice in 
the mail on the same day, though several 
hours later, that notice was filed with the clerk 
of court. Smith v. Smith, 43 N.C. App. 338, 258 
S.E.2d 833 (1979), cert. denied, 299 N.C. 122, 
262 S.E.2d 6 (1980). 
_ Notice of appeal must be served on 
opposing party either before the notice is 
filed or on the same day the notice is filed. 
Shaw v. Hudson, 49 N.C. App, 457, 271 S.E.2d 
560 (1980). 

Waiver of Service. — Failure to serve the 
notice of appeal was a defect in the record 
analogous to failure to serve process. There- 
fore, a party upon whom service of notice of 
appeal is required may waive the failure of 
service by not raising the issue by motion or 
otherwise and by participating without objec- 
tion in the appeal. Hale v. Afro-American Arts 
Intl, Inc., 335 N.C. App. 231, 436 S.E.2d 588 
(1993). 

Service on Appointed Special Advocate 
for State. — Where, at a mental health hear- 
ing session, the State was represented by an 
appointed special advocate, which special ad- 
vocate was present at the hearing, had know]- 
edge of the evidence offered, and was qualified 
to determine for the State if the proposed 
record on appeal was accurate, he alone was 
the “attorney of record” within the meaning of 
this rule, and the proposed record on appeal 
should be served on him as special advocate 
rather than the Attorney General. In re 
Rogers, 44 N.C. App. 713, 262 S.E.2d 312, 


vacated on other grounds, 300 N.C. 747, 268 
S.E.2d 221 (1980). 

Unauthorized Change to Papers. — In 
filing the record on appeal, an attorney for the 
Department of Revenue made an unautho- 
rized change in the caption of the case in 
violation of this rule. State v. Sneed, 112 N.C. 
App. 361, 435 S.E.2d 579 (1993). 

Type Size. — Under this rule, all printed 
matter in briefs must appear in at least 11 
point type, or the appeal is subject to dis- 
missal. H.B.S. Contractors v. Cumberland 
County Bd. of Educ., 122 N.C. App. 49, 468 
S.E.2d 517 (1996), discretionary review im- 
providently allowed, 345 N.C. 178, 477 S.E.2d 
926 (1996). 

Improper Type Size. — Where petitioner 
submitted a brief utilizing 14 characters per 
inch type size instead of the ten characters 
mandated by subsection (g) double costs of the 
appeal were imposed. Tate Terrace Realty In- 
vestors, Inc. v. Currituck County, 127 N.C. 
App. 212, 488 S.E.2d 845 (1997), review de- 
nied, 347 N.C. 409, — S.E.2d — (1997). 

Applied in Edwards v. West, — N.C. App. 
—, 495 $.E.2d 920 (1998). 

Quoted in Cato v. Cato, 118 N.C. App. 569, 
455 S.E.2d 918 (1995). 

Cited in Giannitrapani v. Duke Univ., 30 
N.C. App. 667, 228 S.E.2d 46 (1976); Swilling 
v. Swilling, 99 N.C. App. 551, 393 S.E.2d 303 
(1990); Surratt v. Newton, 99 N.C. App. 396, 
393 S.E.2d 554 (1990); Munn v. Munn, 112 
N.C. App. 151, 485 S.E.2d 74 (1993); National 
Fruit Prod. Co. v. Justus, 112 N.C. App. 495, 
436 S.E.2d 156 (1993); Partin v. Dalton Prop- 
erty Assocs., 112 N.C. App. 807, 486 S.E.2d 903 
(1993); Dockery v. North Carolina Dep't of 
Human Resources, 120 N.C. App. 827, 463 
S.E.2d 580 (1995); Thompson v. Town of 
Warsaw, 120 N.C. App. 471, 462 S.E.2d 691 
(1995); Webster Enters., Inc. v. Selective Ins. 
Co., 125 N.C. App. 36, 479 S.E.2d 243 (1996); 
Ferebee v. Hardison, 126 N.C. App. 230, 484 
S.E.2d 857 (1997), rev'd in part, 347 N.C. 346, 
492 S.E.2d 354 (1997); Paris v. Woolard, 128 
N.C. App. 416, 497 S.E.2d 283 (1998). 


Rule 27. Computation and extension of time. 


(a) Computation of time. In computing any period of time prescribed or 
allowed by these rules, by order of court, or by any applicable statute, the day 
of the act, event, or default after which the designated period of time begins to 
run is not included. The last day of the period so computed is to be included, 
unless it is a Saturday, Sunday, or a legal holiday, in which event the period 
runs until the end of the next day which is not a Saturday, Sunday, or a legal 


: holiday. 
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(b) Additional time after service by mail. Whenever a party has the right to 
do some act or take some proceedings within a prescribed period after the 
service of a notice or other paper upon him and the notice or paper is served 
upon him by mail, three days shall be added to the prescribed period. 

(c) Extensions of time; By which court granted. Except as herein provided, 
courts for good cause shown may upon motion extend any of the times 
prescribed by these rules or by order of court for doing any act required or 
allowed under these rules; or may permit an act to be done after the expiration 
of such time. Courts may not extend the time for taking an appeal or for filing 
a petition for discretionary review or a petition for rehearing prescribed by 
these rules or by law. . 

(1) Motions for extension of time in the trial division. The trial tribunal for 
good cause shown by the appellant may extend once for no more than 30 days 
the time permitted by Rule 11 or Rule 18 for the service of the proposed record 
on appeal. 

Motions for extensions of time made to a trial tribunal may be made orally 
or in writing and without notice to other parties and may be determined at any 
time or place within the state. 

Motions made under this Rule 27 to a court of the trial divisions may be 
heard and determined by any of those judges of the particular court specified 
in Rule 36 of these rules. Such motions made to a commission may be heard 
and determined by the chairman of the commission; or if to a commissioner, 
then by that commissioner. ‘ 

(2) Motions for extension of time in the appellate division. All motions for 
extensions of time other than those specifically enumerated in Rule 27(c)(1) 
may only be made to the appellate court to which appeal has been taken. 

(d) Motions for extension of time; How determined. Motions for extension of 
time made in any court may be determined ex parte, but the moving party shall - 
promptly serve on all other parties to the appeal a copy of any order extending 
time. Provided that motions made after the expiration of the time allowed in 
these rules for the action sought to be extended must be in writing and with 
notice to all other parties and may be allowed only after all other parties have 
had opportunity to be heard. (Adopted June 13, 1975; Amended March 7, 1978 


— 27(c); October 4, 1978 — 27(c) — effective January 1, 1979; November 27, . 


1984 — 27(a) and (c) — effective February 1, 1985; December 8, 1988 — 27(c) 
— effective for all judgments of the trial tribunal entered on or after July 1, 
1989; July 26, 1990 — 27(c) and (d) — effective October 1, 1990.) 


Legal Periodicals. — For survey of 1980 
law on civil procedure, see 59 N.C.L. Rev. 1048 
(1981). 


CASE NOTES 


Construction with Other Rules. — Con- not considered if it is a Saturday, Sunday, or 
struing Rules 3, 27(c) and 21(a)(1) together, legal holiday. In such case, the 10 (now 30) day 
the court concluded that Rule 21(a)(1) gives an period runs at the end of the next day that is 
appellate court the authority to review the not a Saturday, Sunday, or legal holiday. 
merits of an appeal by certiorari even if the Hardy v. Floyd, 70 N.C. App. 608, 320 S.E.2d 
party has failed to file notice of appeal in a 320 (1984). 


timely manner. Anderson v. Hollifield, 345 Appeal was dismissed where record on 
N.C. 480, 480 S.E.2d 661 (1997). appeal was not filed in appellate court 

The time for taking an appeal may not within 150 days from giving of notice of 
be enlarged by the appellate courts. — appeal. — Appellant’s motion for a new trial 
O’Neill v. Southern Nat’l Bank, 40 N.C. App. or a modification of the judgment pursuant to 
227, 252 S.E.2d 231 (1979). § 1A-1, Rule 59, the court’s order fixing the 

In calculating whether notice of appeal time for service of the record on appeal, and 


is timely given, the 10th (now 30th) day is the court’s orders denying appellant’s § 1A-1, 
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Rule 59 motion did not extend the time within 
which the appellant was required to file the 
record on appeal after giving notice of appeal 
from the judgment. C.C. Woods Constr. Co. v. 
Budd-Piper Roofing Co., 46 N.C. App. 634, 265 
S.E.2d 506 (1980), decided prior to amend- 
ments to the rules effective July 1, 1989. 
Notice of Appeal Held Timely. — Notice 
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of appeal filed on July 5, 1983, was timely, © 


where the 10th day fell on Sunday, July 3, 
1983, and the next day, July 4, 1983, was a 
legal holiday. Hardy v. Floyd, 70 N.C. App. 608, 
320 S.E.2d 320 (1984), decided prior to amend- 
ments to the rules effective July 1, 1989. 

Notice Provision Contained in 
N.C.R.A.P., Rule 12 Is Jurisdictional. — 
The provisions of N.C.R.A.P., Rule 12, as it 
read prior to amendment effective July 1, 
1989, requiring that “no later than 150 days 
after giving notice of appeal, the appellant 
shall file the record on appeal with the clerk of 
the court to which appeal is taken” was juris- 
dictional and it imposed a limit on the ag- 
grieved party’s right to appeal. Only the ap- 
propriate appellate court could extend this 
150-day time limit. State v. Ward, 61 N.C. App. 
747, 301 S.E.2d 507, cert. denied, 309 N.C. 
825, 310 S.E.2d 357 (1983). 

Regardless of the time limits set by the trial 
court, plaintiff had no longer than 150 days 
after giving notice of appeal to file the appeal 
record with the appellate court; the 150-day 
time limit may be extended only by an appro- 
priate appellate court. Roberts v. Roberts, 97 
N.C. App. 319, 388 S.E.2d 164 (1990), decided 
under the rules as they read prior to 1989 
amendments. 

Motion to Extend Time. — All motions 
made to extend time, except for motions to 
extend the time for service of the proposed 
record on appeal subdivision (c)(1) of this rule, 
and motions to extend the time to produce the 
transcript under N.C.R. App. P. 7(b)(1), must 
be made to the court to which appeal has been 
taken. Onslow County v. Moore, 127 N.C. App. 
546, 491 S.E.2d 670 (1997). 

Order to Extend Time for Serving 
Record on Appeal Held Proper. — AIl- 
though counsel for the State erred in calculat- 
ing the initial filing date, the judge properly 
entered his ex parte order extending the time 
for serving the proposed record on appeal 
where the State complied with subdivision 
(c)(1) of this rule by giving oral and written 
notice of its motion to extend time to serve the 
proposed record on appeal, and it complied 
with the initial 15-day time limit specified in 
N.C.R.A.P., Rule 12(a), and the outside time 
limit of 150 days in which to file. the settled 
record on appeal from the time of oral notice of 
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appeal. State ex rel. Thornburg v. Currency in 
Amount of $52,029.00 in U.S. Currency, 324 
N.C. 276, 378 S.E.2d 1 (1989). 

Order to Extend Time for Serving 
Record on Appeal Held Ineffective. — 
Trial court’s order extending the time during 
which plaintiffs could serve proposed record on 
appeal was ineffective where it was made after 
the expiration of the 35-day period during 
which plaintiffs were required by N.C.R.A.P,, 
Rule 11(b) to serve the proposed record on 
appeal, it was made upon plaintiffs’ oral mo- 
tion in violation of N.C.R.A.P., Rule 27(c)(1), 
and the record did not reflect the other parties, 
the defendant and third-party defendant, were 
given notice or an opportunity to be heard as 
required by N.C.RA.P., Rule 27(c)(1). 
Richardson v. Bingham, 101 N.C. App. 687, 
400 S.E.2d 757 (1991). 

Dismissal for Failure to Comply. — 
Where the trial court’s purported extension of 
time to file the records on appeal was ineffec- 
tive, and where the records on appeal were not 
filed within the times mandated by the Rules 
of Appellate Procedure, each parties’ appeals 
were dismissed for failure to comply with the 
rules. Onslow County v. Moore, 127 N.C. App. 
546, 491 S.E.2d 670 (1997). 

Applied in Giannitrapani v. Duke Univ., 30 
N.C. App. 667, 228 S.E.2d 46 (1976); State v. 
Brown, 42 N.C. App. 724, 257 S.E.2d 668 
(1979); State v. Brown, 43 N.C. App. 532, 259 
S.E.2d 309 (1979); Phillips v. Texfi Indus., Inc., 
44 N.C. App. 66, 259 S.E.2d 769 (1979); 
McGinnis v. McGinnis, 44 N.C. App. 381, 261 
S.E.2d 491 (1980); Piguerra v. Piguerra, 54 
N.C. App. 188, 282 S.E.2d 567 (1981); In re 
Wheeler, 85 N.C. App. 150, 354 S.E.2d 374 
(1987); Outlaw v. Outlaw, 89 N.C. App. 538, 
366 S.E.2d 247 (1988); Hale v. Leisure, 100 
N.C. App. 163, 394 S.E.2d 665 (1990). 

Quoted in Herring v. Branch Banking & 
Trust Co., 108 N.C. App. 780, 424 S.E.2d 925 
(1993). 

Stated in Galloway v. Stephenson, 510 F. 
Supp. 840 (M.D.N.C. 1981). 

Cited in In re Allen, 31 N.C. App. 597, 230 
S.E.2d 423 (1976); State v. Smith, 48 N.C. App. 
402, 269 S.E.2d 262 (1980); State v. Locklear, 
50 N.C. App. 165, 272 S.E.2d 597 (1980); 
Condie v. Condie, 51 N.C. App. 522, 277 8.E.2d 
122 (1981); West v. Bladenboro Cotton Mills, 
Inc., 62 N.C. App. 267, 302 S.E.2d 645 (1983); 
Taylor v. Walker, 84 N.C. App. 507, 353 S.E.2d 
239 (1987); Woods v. Shelton, 93 N.C. App. 649, 
379 S.E.2d 45 (1989); Smithers v. Tru-Pak 
Moving Sys., 121 N.C. App. 542, 468 S.E.2d 
410 (1996); McAllister v. Ha, 347 N.C. 638, 496 
S.E.2d 577 (1998). 
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Rule 28. Briefs: Function and content. 


(a) Function. The function of all briefs required or permitted by these rules 
is to define clearly the questions presented to the reviewing court and to 
present the arguments and authorities upon which the parties rely in support 
of their respective positions thereon. Review is limited to questions so 
presented in the several briefs. Questions raised by assignments of error in 
appeals from trial tribunals but not then presented and discussed in a party's 
brief, are deemed abandoned. Similarly, questions properly presented for 
review in the Court of Appeals but not then stated in the notice of appeal or the 
petition, accepted by the Supreme Court for review, and discussed in the new 
briefs required by Rules 14(d)(1) and 15(g)(2) to be filed in the Supreme Court 
for review by that Court are deemed abandoned. 

(b) Content of appellant’s brief. An appellant’s brief in any appeal shall 
contain, under appropriate headings, and in the form prescribed by Rule 26(g) 
and the Appendixes to these rules, in the following order: 

(1) A cover page, followed by a table of contents and table of authorities 
required by Rule 26(g). 

(2) Astatement of the questions presented for review. 

(3) A concise statement of the procedural history of the case. This shall 
indicate the nature of the case and summarize the course of proceedings up to 
the taking of the appeal before the court. 

(4) A full and complete statement of the facts. This should be a non- 
argumentative summary of all material facts underlying the matter in 
controversy which are necessary to understand all questions presented for 
review, supported by references to pages in the transcript of proceedings, the 
record on appeal, or exhibits, as the case may be. 

(5) An argument, to contain the contentions of the appellant with respect to 
each question presented. Each question shall be separately stated. Immedi- 
ately following each question shall be a reference to the assignments of error 
pertinent to the question, identified by their numbers and by the pages at 
which they appear in the printed record on appeal. Assignments of error not set 
out in the appellant’s brief, or in support of which no reason or argument is 
stated or authority cited, will be taken as abandoned. ; 

The body of the argument shall contain citations of the authorities upon 
which the appellant relies. Evidence or other proceedings material to the 
question presented may be narrated or quoted in the body of the argument, 
with appropriate reference to the record on appeal or the transcript of — 
proceedings, or the exhibits. 7 

(6) A short conclusion stating the precise relief sought. 

(7) Identification of counsel by signature, typed name, office address and 
telephone number. 

(8) The proof of service required by Rule 26(d). 

(9) The appendix required by Rule 28(d). | 

(c) Content of appellee’s brief; Presentation of additional questions. An 
appellee's brief in any appeal shall contain a table of contents and table of © 
authorities as required by Rule 26(g), an argument, a conclusion, identification 
of counsel and proof of service in the form. provided in Rule 28(b) for an 
appellant's brief, and any appendix as may be required by Rule 28(d). It need 
contain no statement of the questions presented, statement of the procedural 
history of the case, or statement of the facts, unless the appellee disagrees with 
the appellant’s statements and desires to make a restatement or unless the 
appellee desires to present questions in addition to those stated by the 
appellant. 

Without having taken appeal, an appellee may present for review, by stating 
them in his brief, any questions raised by cross-assignments of error under. 
Rule 10(d). Without having taken appeal or made cross-assignments of error, 
an appellee may present the question, by statement and argument in his brief, 
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whether a new trial should be granted to the appellee rather than a judgment 
n.o.v. awarded to the appellant when the latter relief is sought on appeal by the 
appellant. 

If the appellee is entitled to present questions in addition to those stated by 
the appellant, the appellee’s brief must contain a full, non-argumentative 
summary of all material facts necessary to understand the new questions 
supported by references to pages in the record on appeal, the transcript of 
proceedings, or the appendixes, as appropriate. 

(d) Appendixes to briefs. Whenever the transcript of proceedings is filed 
pursuant to Rule 9(c)(2), the parties must file verbatim portions of the 
transcript as appendixes to their briefs, if required by this Rule 28(d). 

(1) When appendixes to appellant’s brief are required. Except as provided in 
Rule 28(d)(2); the appellant must reproduce as appendixes to its brief: 

a. those portions of the transcript of proceedings which must be reproduced 

verbatim in order to understand any question presented in the brief; 
_b. those portions of the transcript showing the pertinent questions and 
answers when a question presented in the brief involves the admission or 
exclusion of evidence; 

c. relevant portions of statutes, rules, or regulations, the study of which is 
required to determine questions presented i in the brief. 

(2) When appendixes to appellant’s brief are not required. Notwithstanding 
the requirements of Rule 28(d)(1), the appellant is not required to reproduce an 
appendix to its brief with respect to an assignment of error: 

a. whenever the portion of the transcript necessary to understand a ques- 
tion presented in the brief is reproduced verbatim in the body of the brief; 

b. to show the absence or insufficiency of evidence unless there are discrete 
portions of the transcript where the subject matter of the alleged insufficiency 
of the evidence is located; or 

c. to show the general nature of the evidence necessary to understand a 
question presented in the brief if such evidence has been fully summarized as 
required by Rule 28(b)(4) and (5). 

(3) When appendixes to appellee’s brief are required. Appellee must repro- 
duce appendixes to his brief in the following circumstances: 

a. Whenever the appellee believes that appellant’s appendixes do not 
include portions of the transcript required by Rule 28(d)(1), the appellee shall 
reproduce those portions of the transcript he believes to be necessary to 
understand the question. 

b. Whenever the appellee presents a new or additional question in his brief 
as permitted by Rule 28(c), the appellee shall reproduce portions of the 
transcript as if he were the appellant with respect to each such new or 
additional question. 

(4) Format of appendixes. The appendixes to the briefs of any party shall be 
in the format prescribed by Rule 26(g) and shall consist of clear photocopies of 
transcript pages which have been deemed necessary for inclusion in the 
appendix under this Rule 28(d). The pages of the appendix shall be consecu- 
tively numbered and an index to the appendix shall be placed at its beginning. 

(e) References in briefs to the record. References in the briefs to assignments 
of error shall be by their numbers and to the pages of the printed record on 
appeal or of the transcript of proceedings, or both, as the case may be, at which 
they appear. Reference to parts of the printed record on appeal and to the 
verbatim transcript or documentary exhibits shall be to the pages where the 
parts appear. 

(f) Joinder of multiple parties in briefs. Any number of appellants or 
appellees in a single cause or in causes consolidated for appeal may join in a 
single brief although they are not formally joined on the appeal. Any party to 
any appeal may pis by reference portions of the briefs of others. 


175 


Rule 28 RULES OF APPELLATE PROCEDURE Rule 28 


(g) Additional authorities. Additional authorities discovered by a party after 
filing his brief may be brought to the attention of the court by filing a 
memorandum thereof with the clerk of the court and serving copies upon.all 
other parties. The memorandum may not be used as a reply brief or for 
additional argument, but shall simply state the issue to which the additional 
authority applies and provide a full citation of the authority. Authorities not 
cited in the briefs nor in such a memorandum may not be cited and discussed. 
in oral argument. 

Before the Court of Appeals, the party shall file an original and three copies 
of the memorandum; in the Supreme Court, the party shall file an original and 
14 copies of the memorandum. 

(h) Reply briefs. Unless the court, upon its own initiative, orders a reply 
brief to be filed and served, none will be received or considered by the court, 
except as herein provided: 

(1) If the appellee has presented in its brief new or additional questions as 
permitted by Rule 28(c), an appellant may, within 14 days after service of such 
brief, file and serve a reply brief limited to those new or additional questions. 

(2) Ifthe parties are notified under Rule 30(f) that the case will be submitted 
without oral argument on the record and briefs, an appellant may, within 14 
days after service of such notification, file and serve a reply brief limited to a 
concise rebuttal to arguments set out in the brief of the appellee which were 
not addressed in the appellant’s principal brief or in a reply brief filed pursuant 
to Rule 28(h)(1). | | 

(i) Amicus curiae briefs. A brief of an amicus curiae may be filed only by 
leave of the appellate court wherein the appeal is docketed or in response to a 
request made by that Court on its own initiative. 

A person desiring to file an amicus curiae brief shall present to the Court a 
motion for leave to file, served upon all parties, within ten days after the 
printed record is mailed by the Clerk and ten days after the record is docketed 
in pauper cases. The motion shall state concisely the nature of the applicant’s 
interest, the reasons why an amicus curiae brief is believed desirable, the 
questions of law to be addressed in the amicus curiae brief and the applicant’s’ 
position on those questions. The proposed amicus curiae brief may be condi- 
tionally filed with the motion for leave. Unless otherwise ordered by the Court, 
the application for leave will be determined solely upon the motion, and 
without responses thereto or oral argument. 

The clerk of the appellate court will forthwith notify the applicant and all 
parties of the court’s action upon the application. Unless other time limits are 
set out in the order of the Court permitting the brief, the amicus curiae shall 
file the brief within the time allowed for the filing of the brief of the party 
supported or, if in support of neither party, within the time allowed for filing 
appellant’s brief. Reply briefs of the parties to an amicus curiae brief will be 
limited to points or authorities presented in the amicus curiae brief which are 
not presented in the main briefs of the parties. No reply brief of an amicus 
curiae will be received. 

A motion of an amicus curiae to participate in oral argument will be allowed 
only for extraordinary reasons. 

(j) Page limitations applicable to briefs filed in the Court of Appeals. 
Principal briefs filed in the North Carolina Court of Appeals, whether filed by 
appellant, appellee, or amicus curiae, formatted according to Rule 26 and the 
‘Appendixes to these Rules, shall be limited to 35 pages of text, exclusive of 
tables and contents, tables of authorities, and appendixes. Reply briefs, if 
permitted by this Rule shall be limited to 15 pages of text. (Adopted June 13, 
1975; Amended January 27, 1981 — repealed 28(d) — effective July 1, 1981; 
June 10, 1981 — 28(b) and (c) — effective. October 1, 1981; January 12, 1982 — 
28(b)(4) — effective March 15, 1982; December 7, 1982 — 28(i) — effective 


176 


Rule 28 


RULES OF APPELLATE PROCEDURE 


Rule 28 


January 1, 1983; November 27, 1984 — 28(b), (c), (d), (e), (g), and (h) — 
effective February 1, 1985; June 30, 1988 — 28(a), (b), (c), (d), (e), (h), and (i) 
— effective September 1, 1988; June 8, 1989 — 28(h) and (j) — effective 
September 1, 1989; July 26, 1990 — 28(h)(2) — effective October 1, 1990.) 


Legal Periodicals. — For survey of 1980 
law on civil procedure, see 59 N.C.L. Rev. 1062 
(1981). 


CASE NOTES 


I. In General. 
II. Decisions Under Prior Law. 


I. IN GENERAL. 


Editor’s note. — Many of the cases below 
were decided prior to amendments of the rules 
effective July 1, 1989, deleting references to 
exceptions. 

The Rules of Appellate Procedure are 
mandatory and failure to follow the rules 
subjects an appeal to dismissal. Wiseman v. 
Wiseman, 68 N.C. App. 252, 314 S.E.2d 566 
(1984). 

Under this rule, appellate review is lim- 
ited to the arguments upon which the 
parties rely in their briefs. — Crockett v. 
First Fed. Sav. & Loan Ass’n, 289 N.C. 620, 224 
S.E.2d 580 (1976); State v. Edwards, 49 N.C. 
App. 547, 272 S.E.2d 384 (1980). 

The proviso to N.C.R.A.P., Rule 10(a) allows 
review of the questions, without exceptions or 
assignments of error, which were reviewed 
under the old rules by the appeal itself or an 
exception to the judgment (such as the legal 
sufficiency of the indictment, subject matter 
jurisdiction, the plea, the jury verdict and the 
judgment) but this proviso does not negate the 
requirement of this rule that a question must 
be presented and argued in the brief in order 
to obtain appellate review of it. State v. Broth- 
ers, 33 N.C. App. 233, 234 S.E.2d 652, cert. 
denied, 293 N.C. 160, 236 S.E.2d 704 (1977); 
Stanley v. Stanley, 51 N.C. App. 172, 275 
S.E.2d 546, cert. denied, 303 N.C. 182, 280 
S.E.2d 454, appeal dismissed and cert. denied, 
454 U.S. 959, 102 S. Ct. 496, 70 L. Ed. 2d 374 
(1981). 

This rule requires that a question be pre- 
sented and argued in the brief in order to 
obtain appellate review. Love v. Pressley, 34 
N.C. App. 503, 2389 S.E.2d 574 (1977), cert: 
denied, 294 N.C. 441, 241 S.E.2d 843 (1978). 

The purpose of subsection (c) of this rule 
is to permit an appellee who obtains relief at 
trial to seek a new trial because of trial errors 
material to the claim upon which relief was 
granted, in lieu of having judgment n.o.v. en- 
tered on appeal when such relief is sought by 
the appellant. Potter v. Homestead Preserva- 


LOT 


tion Ass’n, 330 N.C. 569, 412 S.E.2d 1 (1992). 

Three Ways to Preserve Exceptions in 
Brief. — Provision in subdivision (b)(5) of this 
rule that exceptions not set out in the appel- 
lant’s brief, or in support of which no reason or 
argument is stated or authority cited, will be 
taken as abandoned, is to be read in the 
disjunctive. It gives appellant at least three 
means of preserving exceptions in his or her 
brief; it does not require appellant to cite 
authority for every proposition put forward on 
appeal. State v. Watson, 80 N.C. App. 103, 341 
S.E.2d 366 (1986). 

Review Confined to Exceptions Per- 
taining to Argument Presented. — The 
Rules of Appellate Procedure require that re- 
view be confined to those exceptions which 
pertain to the argument presented. In re Will 
of Hester, 84 N.C. App. 585, 353 S.E.2d 643, 
modified on other grounds, 320 N.C. 738, 360 
S.E.2d 801 (1987). 

Incorporation by reference of argu- 
ments contained in briefs before the 
Court of Appeals is not permitted under 
the present Rules of Appellate Procedure. 
Fortner v. J.K. Holding Co., 319 N.C. 640, 357 
S.E.2d 167 (1987). 

Questions Must Be Presented in Brief. 
— A question purportedly raised by an assign- 
ment of error or exception must be presented 
and argued in the brief in order to obtain 
appellate review. In re Envtl. Mgt. Comm’n, 80 
N.C. App. 1, 341 S.E.2d 588, cert. denied, 317 
N.C. 334, 346 S.E.2d 139 (1986). 

Questions raised by assignments of er- 
ror but not presented in party’s brief are 
deemed abandoned. State v. Wilson, 289 N.C. 
531, 223.S.E.2d:311 (1976), 

Under former Rule 28 (Rules of Practice in 
Court of Appeals), assignments of error not 
brought forward and argued in the brief are 
deemed abandoned. State v. Robinson, 26 N.C. 
App. 620, 216 S.E.2d 497 (1975). 

On appeal, where defendant brings forward 
in his brief fewer arguments than there are 
assignments of error, the remaining assign- 
ments of error are deemed abandoned. State v. 
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Ledford, 41 N.C. App. 213, 254 S.E.2d 780 
(1979). | 

Where appellant did not bring forth excep- 
tions to certain findings of the trial court in his 
brief, he was deemed to have abandoned them. 
Baker v. Log Sys., 75 N.C. App. 347, 330 S.E.2d 
632 (1985). 

Argument in Brief Did Not Correspond 
to Assignment of Error. — Where defen- 
dant’s objection and assignment of error were 
directed to the witness’s purported “unrespon- 
sive answer” but the accompanying argument 
in the brief concerned the leading nature of the 
question by the prosecutor, the argument in 
the brief did not correspond to the assignment 
of error; therefore, that assignment was 
deemed abandoned under this rule. State v. 
Purdie, 93 N.C. App. 269, 377 8. E.2d 789 
(1989). 

One assignment of error is enough to 
raise one question of law under N.C.R.A.P,, 
Rule 10(c) and subsection (b) of this rule, even 
when it questions the correctness of many 
rulings of the trial court. Pate v. Thomas, 89 
N.C. App. 312, 365 S.E.2d 704, cert. denied, 
322 N.C. 482, 370 S.E.2d 227 (1988). 

Constitutional arguments presented in 
the briefs filed in another case not yet 
decided by the Court of Appeals were not 
properly before the court, inasmuch as former 
subsection (d) of this rule, which permitted 
incorporation of such material, was repealed 
in 1981, and the material sought to be incor- 
porated was not submitted as part of the 
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Trust Co.,.117 N.C. App. 220, 450 S.E.2d 542 
(1994), 


Appellant Must Except to Each Finding | 


or Conclusion Separately. — On appeal 
from a judgment containing findings of fact 
and conclusions of law, the appellant must 
except and assign error separately to each 
finding or conclusion that he or she contends is 
not supported by the evidence, and then state 
which assignments support which questions in 
the brief. Failure to do so will result in waiver 
of the right to challenge the sufficiency of the 
evidence to support particular findings of fact. 


Concrete Serv. Corp. v. Investors Group, Inc., 


79 N.C. App. 678, 340 S.E.2d 755, cert. denied, 
317 N.C. 333, 346 S.E.2d 137 (1986). 
Reduction of Appeal to Broadside At- 
tack. — Where defendant properly excepted to 
a large number of the court’s findings of fact 
and the resulting conclusions of law, and cor- 
rectly assigned error individually to each ex- 
cepted finding and conclusion, but then, rather 
than direct the Court of Appeals to the partic- 
ular findings he challenged, he instead argued 
the general denial of his Rule 41(b) motion, he 
thereby reduced his appeal relative to the 
sufficiency of the evidence to a single broadside 
attack. Therefore the only question presented 
was whether the findings of fact supported the 
conclusions of law and the conclusions sup- 
ported the judgment. Concrete Serv. Corp. v. 
Investors Group, Inc., 79 N.C. App. 678, 340 
S.E.2d 755, cert. denied: 317 N.C. 833, 346 


| $.E.2d 137 (1986). 


record of the case at hand on appeal. State v. . 


Watson, 88 N.C. App. 624, 364 S.E.2d 683, 
cert. denied, 322 N.C. 485, 370 S.E.2d 235 
(1988). 

Abandonment of Issue. — Where defen- 
dant failed to argue in’ his brief an alleged 
error made by the trial court, the issue was 
deemed abandoned. State v. Davis, 68 N.C. 
App. 238, 314 S.E.2d 828 (1984). 

Although defendant assigned error to the 
sufficiency of evidence to support the court’s 
findings, it was determined that he abandoned 
the issue on appeal by not presenting argu- 
ment in his brief. State v. Rhyne, 124 N.C. 
App. 84, 478 S.E.2d 789 (1996). 

Reply Brief. — A reply brief is intended to 
be a vehicle for responding to matters raised in 
the appellees’ brief and is not intended to be — 
and may not serve as — a means for raising 
entirely new matters. Newsome v. North Caro- 
lina State Bd. of Elections, 105 N.C. App. 499, 
415 S.E.2d 201 (1992). 

Reply brief could not revive assign- 
ments of error which plaintiff had previously 
abandoned where plaintiff’s brief in chief 
failed to state any reason, argument or author- 
ity in support of its contention that summary 
judgment was improperly granted on particu- 
lar claims. Trull v. Central Carolina Bank & 
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The Court of Appeals will not “fish out” 
an appellant’s exceptions which are not 
referred to by the proper printed page 
number. — Lee v. Capitol Tire Co., 40 N:C. 
App. 150, 252 S.E.2d 252, cert. denied, 297 
N.C. 454, 256 S.E.2d 807 (1979); S.J. Groves & 
Sons & Co. v. State, 50 N.C.App. 1, 273 S.E.2d 
465 (1980), cert. denied, 302 N. C. 396, 279 
S.E.2d 353 (1981). 

Failure to Identify Page Held Not to 
Require Dismissal. — Although defendant 
did not identify the record page on which each 
exception appeared as _ required under 
N.C.R.A.P., Rule 10(c) and subdivision (b)(5) of 
this rule, these omissions were not so egre- 
gious as to invoke dismissal. Symons Corp. v. 
Insurance Co. of N. Am., 94 N.C. App. 541, 380 
S:E.2d 550 (1989). 


The State is not required by section (c) » 


to state the facts unless there is some 
disagreement. — State v. Siler, 292 N.C. 543, 
234 S.E.2d 733 (1977). 

Incorporating Material by Reference. 
— For case construing former subsection (d), 


repealed in 1981, see State v. Lynch, 300 N.C. 


534, 268 S.E.2d 161 (1980). 
Materials Relating to Similar Case. — 

This rule does not prohibit a party from includ- 

ing in an appendix ta a brief copies of a motion, 
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order and portions of a transcript showing the 
court’s reasoning in a similar case. Gibbons v. 
CIT Group/Sales Fin., Inc., 101 N.C. App. 502, 
400 S.E.2d 104 (1991). 

Relief as Matter of Appellate Grace. — 
Plaintiff’s failure to present and argue in its 
brief to the Court of Appeals the propriety of 
the trial court’s judgment as to attorney fees 
precluded plaintiff from obtaining relief on 
this point in the Court of Appeals as a matter 
of right; however, the Court of Appeals, in the 
exercise of its general supervisory powers un- 
der § 7A-32(c) or pursuant to N.C.R.A.P., Rule 
2, could consider on its own initiative the 
question of the attorney fees award and give 
relief as a matter of appellate grace. Stillwell 
Enters., Inc. v. Interstate Equip. Co., 300 N.C. 
286, 266 S.E.2d 812 (1980). 

Although juvenile’s brief appealing order to 
turn him over to South Carolina authorities 
did not refer to assignments of error and 
exceptions pertinent to the question, nor con- 
tain a statement of the questions for review, 
the Court of Appeals would consider the juve- 
nile’s appeal and suspend the requirements of 
subsection (b) of this rule, as authorized by 
N.C.R.A.P., Rule 2, because it was an impor- 
tant case of first impression in this state and to 
prevent any injustice to the juvenile. In re 
Teague, 91 N.C. App. 242, 371 S.E.2d 510, cert. 
denied, 323 N.C. 624, 374 S.E.2d 588 (1988). 

Failure to Cite Authority Abandons Ar- 
gument. — Where the defendant properly 
included in its brief the assignments of error 
and exceptions to the findings of fact from the 
trial court but completely failed to afford the 
appellate court any citations of authority or 
the portions of the record upon which it relied 
to support its argument, its argument was 
deemed abandoned under subdivision (b)(3) of 
this rule. S.J. Groves & Sons & Co. v. State, 50 
N.C. App. 1, 273 S.E.2d 465 (1980), cert. de- 
nied, 302 N.C. 396, 279 S.E.2d 353 (1981). 

Where plaintiff failed to cite authority in 
support of assignment of error, such assign- 
ment would be deemed to be abandoned. Byrne 
v. Bordeaux, 85 N.C. App. 262, 354 S.E.2d 277 
(1987). 

Where plaintiff contended that he produced 
sufficient evidence to establish a prima facie 
case of defamation in the form of slander and 
libel but did not state any reason or argument 
nor cite any authority for support of the con- 
tention that there was sufficient evidence of 
libel, he abandoned his assignment of error 
with respect to the libel claim. Smith v. Caro- 
lina Coach Co., 120 N.C. App. 106, 461 S.E.2d 
362 (1995). 

Where defendant failed to cite any authority 
in support of its contention the trial court 
erroneously instructed the jury, the court de- 
clined to consider the issue. Markham v. Na- 
tionwide Mut. Fire Ins. Co., 125 N.C. App. 443, 
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481 §8.E.2d 349 (1997), cert. denied, 346 N.C. 
281, 487 S.E.2d 551 (1997). 

Failure to Relate Cases to Assignment 
of Error. — Where plaintiff, in his brief, has 
listed several cases but has made no attempt 
to relate the cases cited to his one assignment 
of error or to any argument advanced in sup- 
port thereof, his brief is clearly not in accor- 
dance with this rule. Brown v. Boney, 41 N.C. 
App. 686, 255 S.E.2d 784, cert. denied, 298 
N.C. 294, 259 S.E.2d 910 (1979). 

Where an argument in the appellant’s brief 
did not deal with the assignment of error, it 
was deemed abandoned. Raleigh-Durham Air- 
port Auth. v. King, 75 N.C. App. 57, 330 S.E.2d 
622 (1985). 

Failure to Discuss Assignment of Error 
in Brief. — Where plaintiff failed to discuss in 
its brief the trial court’s denial of its motion for 
a new trial, the question raised by plaintiff’s 
assignment of error on that issue was deemed 
abandoned. Wachovia Bank & Trust Co. v. 
Southeast Airmotive, Inc., 91 N.C. App. 417, 
371 S.E.2d 768 (1988), cert. denied, 323 N.C. 
706, 377 S.E.2d 230 (1989). 

Failure to refer to the assignments of 
error or exceptions following the state- 
ment of the questions presented could re- 
sult in abandonment of all of appellant’s ques- 
tions on appeal and consequently result in 
dismissal of the appeal. State v. Shelton, 53 
N.C. App. 632, 281 S.E.2d 684 (1981), appeal 
dismissed and cert. denied, 305 N.C. 306, 290 
S.E.2d 707 (1982). 

Court would not address the merits of plain- 
tiff’s argument regarding alleged fraudulent 
conveyances where she violated subdivision 
(b)(5) of this rule in that she failed to reference 
in her brief the assignment of error supporting 
the argument. Therefore, this part of plain- 
tiff’s appeal would be dismissed. Hines v. 
Arnold, 103 N.C. App. 31, 404 S.E.2d 179 
(1991). 

Multiple Errors in Brief. — Defendant in 
murder case did not identify the specific ques- 
tions or answers which he wanted the Su- 
preme Court to review, did not include the 
portions of the transcripts containing those 
questions or answers in the appendix, and did 
not include a verbatim recitation of those ques- 
tions or answers in his brief. Therefore, the 
assignments of error were dismissed. State v. 
Glenn, 333 N.C. 296, 425 S.E.2d 688 (1993). 

Although appellant failed to identify 
the various exceptions upon which its 
assignments of errors were based, as re- 
quired by subsection (b)(5) of this rule, the 
court deemed it appropriate, pursuant to 
N.C.R.A.P., Rule 2, to dispose of the appeal on 
the merits. State Employee’s Credit Union, 
Inc. v. Gentry, 75 N.C. App. 260, 330 S.E.2d 
645 (1985). 

Codefendant Deemed to Have Aban- 
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doned Assignment. — Where codefendants 
object to the introduction of evidence, but the 
assignment of error based on this exception is 
brought forward and discussed in the brief of 
only one of the codefendants, the assignment 
is deemed abandoned by the other codefen- 
dants. State v. Cox, 289 N.C. 414, 222 S.E.2d 
246 (1976). 

An exception to the trial judge’s signing 
of the judgment upon verdict of guilty 
raises nothing for review under this rule. 
State v. Womble, 292 N.C. 455, 233 S.E.2d 534 
(1977). 

It is the better practice for the appel- 
lee’s brief to use the same numbering 
system for the questions presented as the 
appellant’s brief. — State v. Siler, 292 N.C. 
543, 234 S.E.2d 733 (1977). 

Question Not Raised at Trial or on Ap- 
peal May Not Be Attacked by Collateral 
Review. — Where the defendant in a prosecu- 
tion for second-degree murder failed to raise at 
trial, on direct appeal or in a subsequent 
petition for post-conviction relief, the question 
of the trial judge’s alleged error in instructing 
the jury that the burden was on the defendant 
to disprove malice to reduce the killing to 
voluntary manslaughter and to prove that he 
killed in self-defense, the defendant could not 
seek collateral review of the alleged error. 
State v. Locklear, 39 N.C. App. 671, 251 S.E.2d 
638, cert. denied, 296 N.C. 739, 254 S.E.2d 180 
(1979), decided under former Rule 28, Rules of 
Practice in the Court of Appeals of North 
Carolina. 

Subdivision (b)(4) serves the same func- 
tion as N.C.R.A.P., Rule 9(c)(1) serves with 
respect to records filed wherein the evidence is 
narrated; it assures that the court will have 
before it the evidence necessary to answer the 
questions presented, and that such evidence is 
in a condensed and readily available form. 
State v. Briley, 59 N.C. App. 335, 296 S.E.2d 
501 (1982). . 

Subdivision (b)(4) Must Be Followed 
When Stenographic Transcript Used. — It 
is imperative that defendants using the steno- 
graphic transcript alternative allowed by 
N.C.R.A.P., Rule 9(c)(1) carefully follow the 
requirements of subdivision (b)(4) of this rule 
in order that appellate courts not be left the 
time-consuming and burdensome task of 
searching through the transcript for the perti- 
nent pages. The omission of the pertinent 
transcript pages requires that the transcript 
be circulated among all the judges on the 
panel, requiring each of them to go through 
this time-consuming and burdensome task 
and is grounds for dismissal of the appeal. 
State v. Wilson, 58 N.C. App. 818, 294 S.E.2d 
780 (1982), cert. denied without prejudice, — 
N.C. —, 342 S.E.2d 907 (1986). 

Failure to observe the requirements of 
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subdivision (b)(4) of this rule constitutes a 
substantial impediment to the capacity of the 
appellate court to perform its functions. Wil- 
liams v. East Coast Sales, Inc., 59 N.C. App. 
700, 298 S.E.2d 80 (1982). 

Only Portions of Transcript Necessary 
to Determine Question Need Be Set Out. 
— Subdivision (b)(4) of this rule only requires 
setting out the verbatim portions of the tran- 
script necessary for an understanding of each 
question presented. The rule does not require 
the appellant to include all of the evidence 
necessary for a determination of the questions 
presented. State v. Nickerson, 308 N.C. 376, 
302 S.E.2d 221 (1983). 

N.C.R.A.P., Rule 9(c) provides for an 
alternative to narrating the evidence into 
the record; that is, the filing of a complete 
stenographic transcript with the clerk of the 
court in which the appeal is docketed. Which- 
ever method is chosen (N.C.R.A.P., Rule 9 or 
this rule), the result must be the same: to-wit, 
to provide the reviewing court with all the 
information necessary to understand each 
question presented. State v. Edmonds, 308 
N.C. 362, 302 S.E.2d 223 (1983). 

When Appendix Required. — An appen- 
dix is not contemplated for each question that 
requires a verbatim reproduction of a part of 
the transcript in order to understand that 
question. Instead, subdivision (b)(4) of this 
rule is designed to ensure that verbatim repro- 


_ ductions appear either in the brief itself or in 
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an appendix to the brief. The appendix method 
should be employed when the question pre- 
sented requires long verbatim reproductions of 
the transcript. Placing such reproductions in 
an appendix serves the dual purpose of provid- 
ing the reviewing court with all the informa- 
tion necessary in order to make an informed 
determination while preserving the clarity and 
directness of the argument. State v. Edmonds, 
308 N.C. 362, 302 S.E.2d 223 (1983). 

This rule only requires the inclusion of the 
portions of the transcript necessary to under- 
stand, not decide, the question. Any other 
interpretation would require many appellants, 
especially those who question the sufficiency of 
the evidence, to include a verbatim copy of the 
entire transcript in the appendix to the brief. 
This interpretation should not encourage ap- 
pellants to use less than due diligence in 
following the rules. Indeed, it is usually the 
safer and wiser course to do more than meet 
the minimum requirements. State  v. 
Nickerson, 308 N.C. 376, 302 S.E.2d 221 
(1983). 

Although a complete stenographie tran- 
script contains all the evidence in a case, it is 
too time consuming and too burdensome a task 
to expect each member of the reviewing court 
to search through pages of the transcript in 
order to find those passages necessary to the 
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understanding of each question presented. 
Therefore, it is imperative that whenever a 
stenographic transcript is used in lieu of nar- 
rating the evidence into the record, all rele- 
vant portions of the transcript must be repro- 
duced in either the brief or its appendix. State 
v. Edmonds, 308 N.C. 362, 302 S.E.2d 223 
(1983). 
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Improper Documents in Appendix. — It - 


is improper for a party to attach a document 
not in the record and not permitted under this 
rule in an appendix to its brief. Horton v. New 
'S. Ins. Co., 122 N.C. App. 265, 468 S.E.2d 856 
(1996), cert. denied, — N.C. —, 472 S.E.2d 8 
(1996). 

Sanction for Lengthy Brief. — Where an 
appellant submitted a 75-page brief, in clear 
violation of the 35-page limit of subsection (j) 
of this rule, which put forth precisely the same 
argument as in his previous motion to dismiss 
and in previous appeals, under N.C.R.A.P,, 
Rule 34 the Court of Appeals was authorized to 
impose a sanction against that party. Lowder 
v. All Star Mills, Inc., 103 N.C. App. 500, 405 
S.E.2d 774 (1991), cert. denied, 332 N.C. 484, 
421 S.E.2d 349 (1992). 

Where appellate brief was 42 pages in 
length, thereby exceeding the 35 page limit, 
and counsel proffered minimal justification for 
the rule violation, the court imposed a fine and 
reimbursement for copying expenses to be paid 
by counsel personally. State v. Hudson, 123 
N.C. App. 336, 473 S.E.2d 415 (1996), rev'd, 
345 N.C. 729, 483 S.E.2d 436 (1997). 

Costs Attributable to Too Long Brief 
Assessed Against Attorney. — Where 
former attorney for plaintiffs filed a brief of 80 
single-spaced pages of arguments, a gross vio- 
lation of subsection (j) of this rule, the portion 
of the costs of the appeal attributable to plain- 
tiff appellant’s excessively long brief were as- 
sessed against said attorney, with plaintiffs 
bearing the remainder cf the costs of the 
- appeal. North Buncombe Ass’n of Concerned 
Citizens v. Rhodes, 100 N.C. App. 24, 394 
S.E.2d 462, cert. denied, 327 N.C. 484, 397 
S.E.2d 215 (1990). 

Amicus Brief Accepted under 
N.C.R.A.P., Rule 2. — Where in spite of the 
fact that appellee and estate purported to have 
settled their differences, and in spite of the 
fact that appellee was no longer represented 
by attorneys, such attorneys filed a brief op- 
posing appellant, titled “Appellee’s Brief,” ap- 
pellate court would use N.C.R.A.P., Rule 2 to 
treat this brief as an amicus brief because of 
the extraordinary procedural posture of the 
case. In re Estate of Tucci, 104 N.C. App. 142, 
408 S.E.2d 859 (1991), cert. denied, 331 N.C. 
749, 417 S.E.2d 236 (1992). 

The scope of appellate review is limited 
to the issues presented by assignments of 
error set out in the record on appeal, and 
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where the issue presented in the appellant’s 
brief does not correspond to a proper assign- 
ment of error, the matter is not properly con- 
sidered by the appellate court. Bustle v. Rice, 
116 N.C. App. 658, 449 S.E.2d 10 (1994). 
Applied in State v. Phifer, 290 N.C. 203, 225 
S.E.2d 786 (1976); State v. McMorris, 290 N.C. 
286, 225 S.H.2d 553 (1976); In re Edens, 290 
N.C. 299, 226 S.E.2d 5 (1976); State v. Wells, 
290 N.C. 485, 226 S.E.2d 325 (1976); State v. 
Cawthorne, 290 N.C. 639, 227 S.E.2d 528 
(1976); State v. Duncan, 290 N.C. 741, 228 
5.E.2d 237 (1976); State v. Monk, 291 N.C. 37, 
229 S.E.2d 163 (1976); State v. Riddick, 291 
N.C. 399, 230 S.E.2d 506 (1976); State v. 
Greene, 30 N.C. App. 507, 227 S.E.2d 154 
(1976); In re Salem, 31 N.C. App. 57, 228 
S.E.2d 649 (1976); State v. Davis, 31 N.C. App. 
590, 230 S.E.2d 203 (1976); State v. Smith, 291 
N.C. 505, 231 S.E.2d 663 (1977); State v. 
Manuel, 291 N.C. 705, 231 S.E.2d 588 (1977); 
Falls Sales Co. v. Board of Transp., 292 N.C. 
437, 233 S.E.2d 569 (1977); Community Bank 
v. McKenzie, 32 N.C. App. 68, 230 S.E.2d 788 
(1977); Reliance Ins. Co. v. Walker, 33 N.C. 
App. 15, 234 S.E.2d 206 (1977); State v. 
Musumeci, 33 N.C. App. 88, 234 S.E.2d 31 
(1977); State v. Roberts, 293 N.C. 1, 235 S.E.2d 
203 (1977); State v. Witherspoon, 293 N.C. 321, 
237 S.E.2d 822 (1977); State v. Jones, 293 N.C. 
413, 238 S.E.2d 482 (1977); State v. Alston, 293 
N.C. 553, 238 S.E.2d 505 (1977); State v. 
Lockett, 33 N.C. App. 401, 235 S.E.2d 73 
(1977); State v. Tuttle, 33 N.C. App. 465, 235 
S.E.2d 412 (1977); State v. Minshew, 33 N.C. 
App. 593, 235 S.E.2d 866 (1977); White v. 
Lawrence, 33 N.C. App. 631, 236 S.E.2d 30 
(1977); Streeter v. Streeter, 33 N.C. App. 679, 
236 S.E.2d 185 (1977); State v. Looney, 294 
N.C. 1, 240 S.E.2d 612 (1978); State v. Martin, 
294) N.C» '253, > 240° S.EBi2d ..415)..(1978); 
Burkhimer v. Coble, 35 N.C. App. 127, 239 
S.E.2d 852 (1978); State v. Warren, 35 N.C. 
App. 468, 241 S.E.2d 854 (1978); State v. 
Braxton, 294 N.C. 446, 242 S.E.2d 769 (1978); 
State v. Saults, 294 N.C. 722, 242 S.E.2d 801 
(1978); State v. Fulcher, 294 N.C. 503, 243 
S.E.2d 338 (1978); Smith v. State, 36 N.C. App. 
307, 244 S.K.2d 161 (1978); State v. Burke, 36 
N.C. App. 577, 244 S.E.2d 477 (1978); State v. 
House, 295 N.C. 189, 244 S.E.2d 654 (1978); 
State v. Bailey, 36 N.C. App. 728, 245 S.E.2d 97 
(1978); Siedlecki v. Powell, 36 N.C. App. 690, 
245 S.E.2d 417 (1978); State v. Davis, 37 N.C. 
App. 173, 245 S.E.2d 583 (1978); Triplett. v. 
Triplett, 37 N.C. App. 283, 245 S.E.2d 812 
(1978); State v. Cox, 37 N.C. App. 356, 246 
S.E.2d 152 (1978); Spencer v. Spencer, 37 N.C. 
App. 481, 246 S.E.2d 805 (1978); Rutherford v. 
Bass Air Conditioning Co., 38 N.C. App. 630, 
248 S.E.2d 887 (1978); In re Robinson, 39 N.C. 
App. 345, 250 S.E.2d 79 (1979); State v. 
Henley, 296 N.C. 547, 251 S.E.2d 463 (1979); 


Rule 28 


State v. Hopkins, 296 N.C. 673, 252 S.E.2d 755 
(1979); Fungaroli v. Fungaroli, 40 N.C. App. 
397, 252 S.E.2d 849 (1979); State v. Robinson, 
40 N.C. App. 514, 253 S.E.2d 311 (1979); King 
v. Demo, 40 N.C. App. 661, 253 S.E.2d 616 
(1979); State v. Jolly, 297 N.C. 121, 254 S.E.2d 
1 (1979); English v. Holden Beach Realty 
Corp., 41 N.C. App. 1, 254 S.E.2d 223 (1979); 
State v. Hunt, 297 N.C. 258, 254 S.E.2d 591 
(1979); Smith v. State, 298 N.C. 115, 257 
S.E.2d 399 (1979); State v. Herbin, 298 N.C. 
441, 259 S.E.2d 263 (1979); State v. Boykin, 
298 N.C. 687, 259 S.E.2d 883 (1979); State v. 
Samuels, 298 N.C. 783, 260 S.E.2d 427 (1979); 
State v. Rogers, 43 N.C. App. 475, 259 S.E.2d 
572 (1979); State v.. Tatum, 44 N.C. App. 77, 
259 S.E.2d 774 (1979); Econo-Travel Motor 
Hotel Corp. v. Foreman’s Inc., 44 N.C. App. 
- 126, 260 S.E.2d 661 (1979); Shirley v. Admin- 
istrative Office of Courts, 44 N.C. App. 188, 
260 S.E.2d 448 (1979); State v. Ray, 299 N.C. 
151, 261 S.E.2d 789 (1980); Williams v. Wil- 
liams, 299 N.C. 174, 261 S.E.2d 849 (1980); 
State v. Brady, 299 N.C. 547, 264 S.E.2d 66 
(1980); In re Broad & Gales Creek Community 
Ass'n, 300 N.C. 267, 266 S.E.2d 645 (1980); 
Harrell v. W.B. Lloyd Constr. Co., 300 N.C. 
353, 266 S.E.2d 626 (1980); State ex rel. 
Commrr of Ins. v. North Carolina Rate Bureau, 
300 N.C. 474, 269 S.E.2d 595 (1980); State ex 
rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 300 N.C. 485, 269 S.E.2d 602 (1980); 
State v. Cohen, 301 N.C. 220, 270 S.E.2d 416 
(1980); State v. Moore, 301 N.C. 262, 271 
S.E.2d 242 (1980); United Leasing Corp. v. 
Miller, 45 N.C. App. 400, 263 S.E.2d 313 
(1980); State v. Smith, 45 N.C. App. 501, 263 
S.E.2d 371 (1980); Griffin v. Griffin, 45 N.C. 
App. 531, 263 S.E.2d 39 (1980); State v. Lang, 
46 N.C. App. 138, 264 S.E.2d 821 (1980); 
Spartan Equip. Co. v. Troitino & Brown, Inc., 
46 N.C. App. 343, 264 S.E.2d 759 (1980); Heist 
v. Heist, 46 N.C. App. 521, 265 S.E.2d 434 
(1980); Hanes v. Kennon, 46 N.C. App. 597, 
265 S.E.2d 488 (1980); Southern Nat’! Bank v. 
B & E Constr. Co., 46 N.C. App. 736, 266 
S.E.2d 1 (1980); Lloyd v. Carnation Co., 47 
N.C. App. 203, 266 S.E.2d 722 (1980); 
Mumford v. Hutton & Bourbonnais Co., 47 
N.C. App. 440, 267 S.E.2d 511 (1980); Rose v. 
Herring Tractor & Truck Co., 47 N.C. App. 643, 
267 S.E.2d 717 (1980); State v. Harper, 50 N.C. 
App. 198, 272 S.E.2d 600 (1980); State v. Berry, 
51 N.C. App. 97, 275 S.E.2d 269 (1981); 
McNinch v. Henredon Indus., Inc., 51 N.C. 
App. 250, 276 S.E.2d 756 (1981); Coulbourn 
Lumber Co. v. Grizzard, 51 N.C. App. 561, 277 
S.E.2d 95 (1981); Jones v. City of Greensboro, 
51 N.C. App. 571, 277 S.E.2d 562 (1981); Delp 
v. Delp, 53 N.C. App. 72, 280 S.E.2d 27 (1981); 
Brooks v. McWhirter Grading Co., 303 N.C. 
573, 281 S.E.2d 24 (1981); State v. Poplin, 304 
N.C. 185, 282 S.E.2d 420 (1981); Shreve v. 
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Combs, 54 N.C. App. 18, 282 S.E.2d 568 
(1981); Fisher v. E.I. Du Pont De Nemours, 54 
N.C. App. 176, 282 S.E.2d 543 (1981); Bernick 
v. Jurden, 306 N.C. 435, 293 S.E.2d 405 (1982); 
Wachovia Bank & Trust Co. v. Rubish, 306 
N.C. 417, 293 S.E.2d 749 (1982); State. v. 
Thompson, 306 N.C. 526, 294 S.E.2d 314 


(1982); State v. Weaver, 306 N.C. 629, 295° 


S.E.2d 375 (1982); Saintsing v. Taylor, 57 N.C. 
App. 467, 291 S.E.2d 880 (1982); Anderson 
Chevrolet/Olds, Inc. v. Higgins, 57 N.C. App. 
650, 292 S.E.2d 159 (1982); State v. Long, 58 
N.C. App. 467, 294 S.E.2d 4 (1982); State v. 
Pearson, 59 N.C. App. 87, 295 S.E.2d 499 
(1982); State v. Nickerson, 59 N.C. App. 236, 
296 S.E.2d 298 (1982); Duke Power Co. v. 
Flinchem, 59 N.C. App. 349, 296 S.E.2d 804 
(1982); State v. Joseph, 59 N.C. App. 436, 297 
S.E.2d 173 (1982); State v. Craig, 308 N.C. 446, 
302 S.E.2d 740 (1983); Edwards v. Latham, 60 
N.C. App. 759, 299 S.E.2d 819 (1983); State v. 
Willis, 61 N.C. App. 244, 300 S.E.2d 829 
(1983); State v. Gonzalez, 62 N.C. App. 146, 
302 S.E.2d 463 (1983); First Union Nat'l] Bank 
v. King, 63 N.C. App. 757, 306 S.E.2d 508 


(1983); Wolfe v. Wolfe, 64 N.C. App. 249, 307 


S.E.2d 400 (1983); State v. Green, 309 N.C. 


623, 308 S.E.2d 326 (1983); State v. Collins, 64 
N.C. App. 656, 308 S.E.2d 353 (1983); Martin 
v. Petroleum Tank Serv., 65 N.C. App. 565, 309 
S.E.2d 536 (1983); Wall v. Stout, 310 N.C. 184, 
311 S.E.2d 571 (1984); State v. Milam, 65 N.C. 
App. 788, 310 S.E.2d 141 (1984); Taylor v. 
Gillespie, 66 N.C. App. 302, 311 S.E.2d 362 
(1984); Chrysler Credit Corp. v. Rebhan, 66 
N.C. App. 255, 311 S.E.2d 606 (1984); Faught 
v. Faught, 67 N.C. App. 37, 312 S.E.2d 504 
(1984); Smith-Douglass v. Kornegay, 70 N.C. 
App. 264, 318 S.E.2d 895 (1984);. Brooks v. 
Butler, 70 N.C. App. 681, 321 S.E.2d 440 
(1984); Miller v. Henderson, 71 N.C. App. 366, 
322 8.E.2d 594 (1984); In re Will of Leonard, 
71_N.C. App. °714, 323 S.E.2d- 377 (1984); 
Goforth Properties, Inc. v. Town of Chapel Hill, 
71 N.C. App. 771, 323 S.E.2d 427 (1984); Doby 
v. Lowder, 72 N.C. App. 22, 324 S.E.2d 26 
(1984); Pittman v. First Protection Life Ins. 
Co., 72 N.C. App. 428, 325 S.E.2d 287 (1985); 
Sperry Corp. v. Patterson, 73 N.C. App. 123, 
325 S.E.2d 642 (1985); State v. Castleberry, 73 
N.C. App. 420, 326 S.E.2d 312 (1985); Metcalf 
v. McGuinn, 73 N.C. App. 604, 327 S.E.2d 51 


(1985); Little v. Little, 74 N.C. App. 12, 327 
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S.E.2d 283 (1985); In re Searle, 74 N.C. App. 


61, 327 S.E.2d 315 (1985); Lattimore v. Fish-— 


er’s Food Shoppe, Inc., 313 N.C. 467, 329 
S.E.2d 346 (1985); Watts v. Cumberland 
County Hosp. Sys., 74.N.C. App. 769, 330 
S.EH.2d 256 (1985); Watts v. Cumberland 
County Hosp. Sys., 75 N.C. App. 1, 330 S.E.2d 
242 (1985); State ex rel. Utils. Comm’n v. 
Nantahala Power & Light Co., 313 N.C. 614, 
332 S.E.2d 397 (1985); L.. Harvey & Son Co. v. 


tren 


Rule 28 


Jarman, 76 N.C. App. 191, 333 S.E.2d 47 
(1985); State v. Parker, 76 N.C. App. 465, 333 
S.E.2d 515 (1985); State v. Williams, 314 N.C. 
337, 333 S.E.2d 708 (1985); In re Parker, 76 
N.C. App. 447, 333 S.E.2d 749 (1985); State v. 
' Allen, 77 N.C. App. 142, 334 S.E.2d 410 (1985); 
Hornby v. Pennsylvania Nat'l Mut. Cas. Ins. 
Co., 77 N.C. App. 475, 335 S.E.2d 335 (1985); 
State v. Hamilton, 77 N.C. App. 506, 335 
S.E.2d 506 (1985); Livermon v. Bridgett, 77 
N.C. App. 533, 335 S.E.2d 753 (1985); Sharpe 
v. Park Newspapers of Lumberton, Inc., 78 
N.C. App. 275, 337 S.E.2d 174 (1985); Uzzell v. 
Integon Life Ins. Corp., 78 N.C. App. 458, 337 
S.E.2d 639 (1985); Hawkins v. Webster, 78 
N.C. App. 589, 337 S.E.2d 682 (1985); 
Calloway v. Mills, 78 N.C. App. 702, 338 S.E.2d 
548 (1986); Holthusen v. Holthusen, 79 N.C. 
App. 618, 339 S.E.2d 823 (1986); Cobb v. Cobb, 
79 N.C. App. 592, 339 S.E.2d 825 (1986); 
Mauney v. Morris, 316 N.C. 67, 340 S.E.2d 397 
(1986); Graham v. Mid-State Oil Co., 79 N.C. 
App. 716, 340 S.E.2d 521 (1986); State v. 
Brewington, 80 N.C. App. 42, 341 S.E.2d 82 
(1986); Backer v. Gomez, 80 N.C. App. 228, 341 
S.E.2d 90 (1986); Pee Dee Oil Co. v. Quality Oil 
Co., 80 N.C. App. 219, 341 S.E.2d 113 (1986); 
Hardaway Constructors, Inc. v. North Caro- 
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Zuniga, 320 N.C. 233, 357 S.E.2d 898 (1987); 
McKnight v. Simpson’s Beauty Supply, Inc., 86 
N.C. App. 451, 358 S.E.2d 107 (1987); State v. 
Bright, 320 N.C. 491, 358 S.E.2d 498 (1987); 
Whitehurst v. Crisp R.V. Ctr., Inc., 86 N.C. 
App. 521, 358 S.E.2d 542 (1987); McLean v. 
McLean, 88 N.C. App. 285, 363 S.E.2d 95 
(1987); Barbecue Inn, Inc. v. Carolina Power & 
Light Co., 88 N.C. App. 355, 363 S.E.2d 362 
(1988); In re Arends, 88 N.C. App. 550, 364 
S.E.2d 169 (1988); South Carolina Ins. Co. v. 


~ Hallmark Enters., Inc., 88 N.C. App. 642, 364 


lina DOT, 80 N.C. App. 264, 342 S.E.2d 52. 


(1986); Boyd v. Watts, 316 N.C. 622, 342 S.E.2d 
840 (1986); State v. Gilliam, 317 N.C. 298, 344 
S.E.2d 783 (1986); State v. Harper, 82 N.C. 
App. 398, 346 S.E.2d 223 (1986); Britt v. Britt, 
82 N.C. App. 303, 346 S.E.2d 259 (1986); 
Vuncannon v. Vuncannon, 82 N.C. App. 255, 
346 S.E.2d 274 (1986); Cavenaugh vy. 
Cavenaugh, 317 N.C. 652, 347 S.E.2d 19 
(1986); State v. Penley, 318 N.C. 30, 347 S.E.2d 
783 (1986); Harris v. Duke Power Co., 83 N.C. 
App. 195, 349 S.E.2d 394 (1986); Facet En- 
ters., Inc. v. Deloatch, 83 N.C. App. 495, 350 
S.E.2d 906 (1986); Hill v. Hill, 83 N.C. App. 
661, 351 S.E.2d 108 (1986); State v. Newcomb, 
84 N.C. App. 92, 351 S.E.2d 565 (1987); Chem- 
ical Realty Corp. v. Home Fed. Sav. & Loan 
Ass’n, 84 N.C. App. 27, 351 S.E.2d 786 (1987); 
Harvey v. Harvey, 84 N.C. App. 145, 351 
S.E.2d 842 (1987); State v. Williams, 319 N.C. 
73, 352 S.E.2d 428 (1987); Wagner v.R, J &S 
Assocs., 84 N.C. App. 555, 353 S.E.2d 234 
(1987); Taylor v. Walker, 84 N.C. App. 507, 353 
S.E.2d 239 (1987); Melkonian v. Board of Ad- 
justment, 85 N.C. App. 531, 355 S.E.2d 503 
(1987); Burton v. NCNB Nat] Bank, 85 N.C. 
App. 702, 355 S.E.2d 800 (1987); Progressive 
Sales, Inc. v. Williams, Willeford, Boger, Grady 
& Davis, 86 N.C. App. 51, 356 S.E.2d 372 
(1987); State v. Freeman, 319 N.C. 609, 356 
S.E.2d 765 (1987); Shelton v. Fairley, 86 N.C. 
App. 147, 356 S.E.2d 917 (1987); State v. 
Medlin, 86 N.C. App. 114, 357 S.E.2d 174 
(1987); Taylor v. North Carolina DOT, 86 N.C. 
App. 299, 357 S.E.2d 439 (1987); State v. 
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S.E.2d 678 (1988); Bryant v. Eagan, 88 N.C. 
App. 741, 364 S.E.2d 704 (1988); Poor Rich- 
ard’s, Inc. v. Stone, 322 N.C. 61, 366 S.E.2d 697 
(1988); Hedrick v. Hedrick, 90 N.C. App. 151, 
368 S.E.2d 14 (1988); Pierce v. Associated Rest 
& Nursing Care, Inc., 90 N.C. App. 210, 368 
S.E.2d 41 (1988); State v. Hensley, 90 N.C. 
App. 245, 368 S.E.2d 208 (1988); Ken-Mar Fin. 
v. Harvey, 90 N.C. App. 362, 368 S.B.2d 646. 
(1988); State v. Narcisse, 90 N.C. App. 414, 368 
S.E.2d 654 (1988); In re Parker, 90 N.C. App. 
423, 368 S.E:2d 879 (1988); Walter v. Vance 
County, 90 N.C. App. 636, 369 S.E.2d 631 
(1988); Russell v. Town of Morehead City, 90 
N.C. App. 675, 370 S.E.2d 56 (1988); Budd Tire 
Corp. v. Pierce Tire Co., 90 N.C. App. 684, 370 
S.E.2d 267 (1988); In re Medical Ctr., 91 N.C. 
App. 107, 370 S.E.2d 597 (1988); McDonald v. 
Scarboro, 91 N.C. App. 13, 370 S.E.2d. 680 
(1988); Matthews v. Prince, 90 N.C. App. 541, 
369 S.E.2d 116 (1988); Gentile v. Town of Kure 
Beach, 91 N.C. App. 236, 371 S.E.2d 302 
(1988); State v. Mandina, 91 N.C. App. 686, 
373 S.E.2d 155 (1988); Brandt v. Brandt, 92 
N.C. App. 438, 374 S.E.2d 663 (1988); Bun- 
combe County Dep’t of Social Servs. v. Burks, 
92 N.C. App. 662, 375 S.E.2d 676 (1989); State 
v. Agubata, 92 N.C, App. 651, 375 S.E.2d 702 
(1989); Edwards v. Advo Sys., 93 N.C. App. 
154, 376 S.E.2d 765 (1989); State v. Agee, 93 
N.C. App. 346, 378 S.E.2d 533 (1989); State v. 
Freeman, 93 N.C. App. 380, 378 S.E.2d 545 
(1989); Lincoln v. Grinstead, 94 N.C. App. 122, 
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State v. Angel, 330 N.C. 85, 408 S.E.2d 724 
(1991); Lowder v. All Star Mills, Inc., 104 N.C. 
App. 305, 409 S.E.2d 94 (1991); State v. Hardy, 
104 N.C. App. 226, 409 S.E.2d 96 (1991); State 
v. Lundberg, 104 N.C. App. 543, 410 S.E.2d 
216 (1991); State v. Vines, 105 N.C. App. 147, 
412 $.E.2d 156 (1992); Perkins v. CCH. 
Computax, Inc., 106 N.C. App. 210, 415 S.E.2d 
755 (1992); State v. Hucks, 332 N.C. 650, 422 
S.E.2d 711 (1992); Nobles v. First Carolina 
Communications, Inc., 108 N.C. App. 127, 423 
S.E.2d 312 (1992); Drouillard v. Keister Wil- 
liams Newspaper Servs., Inc., 108 N.C. App. 
169, 423 S.E.2d 324 (1992); State v. Burton, 
108 N.C. App. 219, 423 S.E.2d 484 (1992); 
Aetna Cas. & Sur. Co. v. Continental Ins. Co., 
110 N.C. App. 278, 429 S.E.2d 406 (1993); 
State v. Almond, 112 N.C. App. 137, 435 S.E.2d 
91 (1993); State v. Futrell, 112 N.C. App. 651, 
436 S.E.2d 884 (1993); Clark v. Perry, 114 N.C. 
App. 297, 442 S.E.2d 57 (1994); Surrette v. 
Surrette, 114 N.C. App. 368, 442 S.E.2d 123 
(1994); Williams v. Paley, 114 N.C. App. 571, 
442 S.E.2d 558 (1994); State v. Godwin, 336 
N.C. 499, 444 S.E.2d 206 (1994); Baker v. 
Baker, 115. N.C. App. 337, 444 S.E.2d 478 
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(1994); State v. Brooks; 337 N.C. 132, 446 
S.E.2d 579 (1994); Sharp v. Sharp, 116 N.C. 
App. 513, 449 S.E.2d 39 (1994); Peace River 
Elec. Coop. v. Ward Transformer Co., 116 N.C. 
App. 493, 449 S.E.2d 202 (1994); State v. Lilly, 
117 N.C. App. 192, 450 S.E.2d 546 (1994); 
Maryland Cas. Co. v. Smith, 117 N.C. App. 593, 
452 S.E.2d 318 (1995); Associated Mechanical 
Contractors v. Payne, 118 N.C. App. 54, 453 
S.E.2d 545 (1995); Dare County Bd. of Educ. v. 
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Sakaria, 118 N.C. App. 609, 456 S.E.2d 842 


(1995); State v. Wilson, 118 N.C. App. 616, 456 
S.E.2d 870 (1995); State v. Alston, 341 N.C. 
198, 461 S.E.2d 687 (1995); In re Mount Shep- 
herd Methodist Camp, 120 N.C. App. 388, 462 
S.E,2d 229 (1995); Thompson v. Town of 
Warsaw, 120 N.C. App. 471, 462 S.E.2d 691 
(1995); State v. Brewton, 342 N.C. 875, 467 
S.E.2d 395 (1996); Qurneh v. Colie, 122 N.C. 
App. 553, 471 S.E.2d 433 (1996); Miller v. 
Brooks, 123 N.C. App. 20, 472 S.E.2d 350 
(1996); Onslow County v. Phillips, 123 N.C. 
App. 317, 473 S.E.2d 643. (1996), modified on 
other grounds, 346 N.C. 265, 485 S.E.2d 618 
(1997); Adams v. Kelly Springfield Tire Co., 
123 N.C. App. 681, 474 S.E.2d 793 (1996); 
State v. Elliott, 344 N.C. 242, 475 S.E.2d 202 
(1996); State v. Stroud, 345 N.C. 106, 478 
S.E.2d 476 (1996), cert. denied, — U.S. —, 118 
S. Ct. 86, 1389 L. Ed. 2d 43 (1997); State v. 
Benjamin, 124 N.C. App. 734, 478 S.E.2d 651 
(1996); Poole v. Copland, Inc., 125 N.C. App. 
235, 481 S.E.2d 88 (1997); Taylor. -v. 
NationsBank Corp., 125 N.C. App. 515, 481 
S.E.2d 358 (1997); Russell v. Adams, 125 N.C. 
App. 637, 482 S.E.2d 30 (1997); Jordan v. 
Crew, 125 N.C. App. 712, 482 S.E.2d 735 
(1997), cert. denied, 346 N.C. 279, 487 S.E.2d 
548 (1997); Liberty Mut. Ins. Co. v. Ditillo, 125 
N.C. App. 701, 482 S.E.2d 743 (1997); Edwards 
v. Hardy, 126 N.C. App. 69, 483 S.E.2d 724 
(1997); Farmah v. Farmah, 126 N.C. App. 210, 
484 S.E.2d 96 (1997); Yates Constr. Co. v. 
Commissioner of Labor, 126 N.C. App. 147, 484 
S.E.2d 430 (1997); In re Kiser, 126 N.C. App. 
206, 484 S.E.2d 441 (1997); Crescent Elec. 
Membership Corp. v. Duke Power Co., 126 
N.C. App. 344, 485 S.E.2d 312 (1997), cert. 
denied, 346 N.C. 545, 488 S.E.2d 798 (1997); 
State v. Buckom, 126 N.C. App. 3868, 485 
S.E.2d 319 (1997), cert. denied, — U.S. —, 118 
_§. Ct. 425, 139 L. Ed. 2d 326 (1998); State v. 
Woods, 126 N.C. App. 581, 486 S.E.2d 255 
(1997); State v. Brice, 126 N.C. App. 788, 486 
8.E.2d 719 (1997); Roberts v. Swain, 126 N.C. 
App. 712, 487 S.E.2d 760 (1997); Barrett v. 
Hyldburg, 127 N.C. App. 95, 487 S.E.2d 803 
(1997); State v. Pierce, 346 N.C. 471, 488 
S.E.2d 576 (1997); Tate Terrace Realty Inves- 
tors, Inc. v. Currituck County, 127 N.C. App. 
212, 488 S.E.2d 845 (1997), review denied, 347 
N.C. 409, — S.E.2d — (1997); In re Hunt, 127 
N.C. App. 370, 489 S.E.2d 428 (1997); Smith v. 
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Sealed Air Corp., 127 N.C. App. 359, 489 
S.E.2d 445 (1997); Wicker v. Holland, 128 N.C. 
App. 524, 495 S.E.2d 398 (1998); State v. 
Shope, — N.C. App. —, 495 S.E.2d 409 (1998); 
State v. Flowers, — N.C. App. —, 497 S.E.2d 94 
(1998); Paschal v. Myers, — N.C. App. —, 497 
S.E.2d 311 (1998). 


if. DECISIONS UNDER PRIOR LAW. 


Editor’s note. — The cases cited below were 
decided under former Rules 27 and 28, Rules of 
Practice in the Supreme Court of North Caro- 
lina, and under former Rule 28, Rules of Prac- 
tice in the Court of Appeals. of North Carolina. 

Rules Mandatory. — The rules of practice 
of the Supreme Court are mandatory. Jim 
Walter Corp. v. Gilliam, 260 N.C. 211, 132 
S.E.2d 313 (1963). 

A failure te comply with this rule results 
in a failure to present for review the questions 
sought to be presented. State v. Black, 7 N.C. 
App, 324, 172:S.E.2d 217 (1970). 

Brief Not in Accordance with Rules. — 
An appeal will be dismissed where there is a 
failure to print the record and briefs in accor- 
dance with the rules of the Supreme Court. 
Bradshaw v. Stansberry, 164 N.C. 356, 79 S.E. 
302 (1913). rah 

Failure to File in Time. — Where appel- 
lant fails to file his brief within the time 
prescribed, and the case on appeal contains no 
assignments of error or grouped exceptions, as ~ 


‘required by the rules of the Supreme Court, a 
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motion by appellee to dismiss will be granted. 
Rosemond v. McPherson, 156 N.C. 593, 72 S.E. 
570 (1911); In re Bailey, 180 N.C. 300, 103 S.E. 
896 (1920). 

Where an appellant knows that his brief 
must be prepared, printed, and filed by noon of 
a certain day, and he takes no steps to this end, 
a motion to dismiss the appeal will be granted. 
Truelove v. Norris, 152 N.C. 755, 67 S.E. 487 
(1910). 

Late filing of appellant’s brief works an © 
abandonment of the assignments of error, 
except those appearing on the face of the 
record, which are cognizable ex mero motu. 
State v. Lynn, 251 N.C. 708, 111 $.E.2d 866 
(1960). 

When Cause Docketed Too Late for 
Hearing. — Where a cause was docketed too 
late for hearing at a term of the Supreme 
Court, a motion to dismiss for failure to file 
printed briefs must be denied. Gupton v. 
Sledge, 161 N.C. 213, 76 S.E. 527 (1912); 
Bumgarner v. Thornton Light & Power Co., — 
N:Cz , 76 S.E. 528 (1912); McLean v. 
McDonald, 175 N.C. 418, 95 S.E. 769 (1918). 

When No Brief Filed. — Where the appel- 
lant has not filed a brief in the Supreme Court, 
under the rule the judgment appealed from 
will be affirmed on appellee’s motion, if upon 
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examination of the records proper no error 
appears. Rowe v. Campbell, — N.C. —, 76S.E. 
474 (1912); Cumberland County v. RS. 
Dickson & Co., 190 N.C. 330, 129 S.E. 726 
(1925). | 

Where an appellant failed to file a brief in 
the Supreme Court, as required by this rule, 
upon motion of the Attorney General the ap- 
peal of the appellant was held properly dis- 
missed. State v. Kinyon, 210 N.C. 294, 186 S.E. 
368 (1936); State v. Pelley, 222 N.C. 684, 24 
S.E.2d 635 (1948). 

The failure to file a brief as required by this 
rule works an abandonment of the assign- 
ments of error, except those appearing upon 
the face of the record, which are cognizable ex 
mero motu. Dillard v. Brown, 233 N.C. 551, 64 
S.E.2d 843 (1951); Land v. Land, 4 N.C. App. 
115, 165 S.E.2d 692 (1969). 

Where appellant does not file a brief, his 
appeal will be dismissed. Wilson v. Ervin, 227 
N.C. 396, 42 S.E.2d 468 (1947). 

Appellant’s exceptions and assignments of 
error are deemed abandoned where appellant 
fails to file a brief as required by this rule. In re 
Maxwell, 7 N.C. App. 59, 171 S.E.2d 20 (1969). 

An appeal is subject to dismissal for failure 
of claimants to file their brief within the time 
allowed by the rules of the Court of Appeals. 
Fetherbay v. Sharpe Motor Lines, 8 N.C. App. 
58, 173 S.E.2d 589 (1970). 

In Capital Felony Cases. — An appeal will 
be dismissed upon motion of the Attorney 
General for failure of defendant to file a brief, 
but when defendant has been convicted of a 
capital felony, this will be done only after a 
careful examination of the record fails to dis- 
close material defect. State v. Peele, 220 N.C. 
83, 16 S.E.2d 449 (1941); State v. Sturdivant, 
220 N.C. 535, 17 S.E.2d 661 (1941). 

Although exceptions, in support of which no 
reason or argument is stated or authority 
cited, will be taken as abandoned in accor- 
dance with the provisions of this rule, never- 
theless in the case of a capital felony, the 
Supreme Court will examine the matters to 
which those exceptions relate in its search for 
prejudicial error. State v. Roman, 235 N.C. 
627, 70 S.E.2d 857 (1952). 

Briefs which merely state with refer- 
ence to the exceptions taken of record, 
“Exceptions No. 1. This question and answer 
are incompetent,” etc., afford no assistance to 
the court. They are merely pass briefs, and do 
not conform to the rules. Jones v. Southern Ry., 


164 N.C. 392, 80 S.E. 408 (1913); State v. 


Gibson, 221 N.C. 252, 20 S.E.2d 51 (1942). 
Exceptions Not Discussed Deemed 
Abandoned. — It is necessary that exceptions 
appearing in the record on appeal be men- 
tioned in appellant’s brief, with reason or ar- 
gument to support them, to entitle them to be 
considered by the court, for otherwise they are 
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taken as abandoned. Gray v. Cartwright, 174 
N.C. 49, 93 S.E. 432 (1917); State v. Barnhill, 
186 N.C. 446, 119 S.E. 894 (1923); Austin v. 
Crisp, 186 N.C. 616, 120 S.E. 199 (1923); In re 
Will of Fuller, 189 N.C. 509, 127 S.E. 549 
(1925); Hyatt v. McCoy, 194 N.C. 760, 140 S.E. 
807 (1927); Ludford v. Combs, 195 N.C. 851, 
141 S.E. 541 (1928); Grant v. Tallassee Power 
Co., 196 N.C. 617, 146 S.E. 531 (1929); 
Andrews Music Store v. Boone, 197 N.C. 174, 
148 S.E. 39 (1929); State v. Wells, 209 N.C. 
358, 183 S.E. 282 (1936); Stephenson v. 
Honeycutt, 209 N.C. 701, 184 S.E. 482 (1936); 
Sparks v. Holland, 209 N.C. 705, 184 S.E. 552 
(1936); Hicks v. Nivens, 210 N.C. 44, 185 S.E. 
469 (1936); Taylor v. Rierson, 210 N.C. 185, 
185 S.E. 627 (1936); Texas Co. v. City of Eliz- 
abeth City, 210 N.C. 454, 187 S.E. 551 (1936); 
State v. Tate, 210 N.C. 613, 188 S.E. 91 (1936); 
Wilson v. Williams, 215 N.C. 407, 2 S.E.2d 19 
(1939); In re Escoffery, 216 N.C. 19, 3 S.E.2d 
425 (1939); State v. Cox, 217 N.C. 177, 7S.B.2d — 
473 (1940); Rose v. Bank of Wadesboro, 217 
N.C. 600, 9 S.E.2d 2 (1940); State v. Howley, 
220 N.C. 113, 16 S.E.2d 705 (1941); Bank of 
Pilot Mt. v. Snow, 221 N.C. 14, 18 S.E.2d 711 
(1942); State v. Gibson, 221 N.C. 252, 20 
S.E.2d 51 (1942); Brown v. Ward, 221 N.C. 344, 
20 S.E.2d 324 (1942); Moyle v. Hopkins, 222 
N.C. 33, 21 S.E.2d 826 (1942); Amick v. Coble, 
222 N.C. 484, 23 S.E.2d 854 (1943); Wingler v.. 
Miller, 223 N.C. 15, 25 S.E.2d 160 (1943); 
State v. Hunt, 223 N.C. 173, 25 S.E.2d 598 
(1943); State v. Smith, 223 N.C. 457, 27 S.B.2d 
114 (1943); Gillis v. Great Atl. & Pac. Tea Co., 
223 N.C. 470, 27 S.E.2d 283 (1943); State v. 
Epps, 223 N.C. 741, 28 S.E.2d 219 (19483); 
Hopkins v. Colonial Stores, Inc., 224 N.C. 137, 
29 S.E.2d 455 (1944); Merchant v. Lassiter, 
224 N.C. 343, 30 S.E.2d 217 (1944); State v. 
Thompson, 224 N.C. 661, 32 S.E.2d 24 (1944); 
State v. Hill, 225 N.C. 74, 33 S.E.2d 470 (1945); 
State v. Britt, 225 N.C. 364, 34 S.E.2d 408 
(1945); Troitino v. Goodman, 225 N.C. 406, 35 
S.E.2d 277 (1945); State v. Hightower, 226 
N.C. 62, 36 S.E.2d 649 (1946); State v. Stone, 
226 N.C. 97, 36 S.E.2d 704 (1946); State v. 
Hart, 226 N.C. 200, 37 S.E.2d 487 (1946); 
Clark v. Cagle, 226 N.C. 230, 37 S.E.2d 672 
(1946); State v. Carroll, 226 N.C. 237, 37 
S.E.2d 688 (1946); State v. Malpass, 226 N.C. 
403, 38 S.E.2d 156 (1946); State v. Cogdale, 
227 N.C. 59, 40 S.E.2d 467 (1946); State v. 
Jones, 227 N.C. 94, 40 S.E.2d 700 (1946); State 
v. Fairley, 227 N.C. 134, 41 S.E.2d 88 (1947); 
Bell v. Brown, 227 N.C. 319, 42 S.E.2d 92 
(1947); Randle v. Grady, 228 N.C. 159, 45 
S.E.2d 35 (1947); State v. Randolph, 228 N.C. 
228, 45 S.E.2d 132 (1947); Penny v. Stone, 228 
N.C. 295, 45 S.E.2d 362 (1947); State v. Frye, 
229 N.C. 581, 50 S.E.2d 895 (1948); State v. 


Muse, 230 N.C. 495, 53 S.E.2d 529 (1949); 
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State v. Reid, 230 N.C. 561, 53 S.E.2d 849, 
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cert. denied, 338 U.S. 876, 70S. Ct. 138, 94 L. 
Ed. 539 (1949); Williams v. Williams, 231 N.C. 
33, 56 S.E.2d 20 (1949); State v. Wiggins, 232 
N.C. 619, 61 S.E.2d 611 (1950); Weaver v. 
Morgan, 232 N.C. 642, 61 S.E.2d 916 (1950); 
State v. Brown, 233 N.C. 202, 63 S.E.2d 99 
(1951); State v. Avery, 236 N.C. 276, 72 S.E.2d 
670 (1952); Edgewood Knoll Apts. v. Braswell, 
_ 239 N.C. 560, 80 S.E.2d 653, rehearing denied 
and appeal dismissed, 240 N.C. 760, 83 S.E.2d 
797 (1954); Reynolds v. Earley, 241 N.C. 521, 
85 S.E.2d 904 (1955); State v. Cole, 241 N.C. 
576, 86 S.E.2d 203 (1955); State v. Faulkner, 
241 N.C. 609, 86 S.E.2d 81 (1955); Peek v. 
Wachovia Bank & Trust Co., 242 N.C. 1, 86 
S.E.2d 745 (1955); Ammons v. Layton, 242 
N.C. 122, 86 S.E.2d 915 (1955); Rhodes v. 
Raxter, 242 N.C. 206, 87 S.E.2d 265 (1955); 
State v. Atkins, 242 N.C. 294, 87 S.E.2d 507 
(1955); Hardison v. Gregory, 242 N.C. 324, 88 
S.E.2d 96 (1955); Ford v. Blythe Bros. Co., 242 
N.C. 347, 87 S.E.2d 879 (1955); Hatcher v. 
Clayton, 242 N.C. 450, 88 S.E.2d 104 (1955); 
Elliott v. Killian, 242 N.C. 471, 87 S.E.2d 903 
(1955); State v. Thomas, 244 N.C. 212, 93 
S.E.2d 63 (1956); Waddell v. Carson, 245 N.C. 
669, 97 S.E.2d 222 (1957); J.A. Jones Constr. 
Co. v. Local 755, 246 N.C. 481, 98 S.E.2d 852 
(1957); In re Will of Knight, 250 N.C. 634, 109 
S.E.2d 470 (1959); State v. Newton, 251 N.C. 
151, 110 S.E.2d 810 (1959); Henderson Cotton 
Mills v. Local 584, 251 N.C. 234, 111 S.E.2d 
476 (1959); Henderson Cotton Mills v. Local 
584, 251 N.C. 240, 111 S.E.2d 471 (1959); State 
v. Rose, 251 N.C. 281, 111 S.E.2d 311 (1959); 
Evans v. Queen City Coach Co., 251 N.C. 324, 
111 S.E.2d 187 (1959); Friday v. Adams, 251 
N.C. 540, 111 S.E.2d 893 (1960); State v. 
Coleman, 253 N.C. 799, 117 S.E.2d 742 (1961); 
State v. Strickland, 254 N.C. 658, 119 S.E.2d 
781 (1961); State v. Williams, 255 N.C. 82, 120 
S.E.2d 442 (1961); State v. Coffey, 255 N.C. 
293, 121 S.E.2d 736 (1961); Little v. Power 
Brake Co., 255 N.C. 451, 121 S.E.2d 889 
(1961); State v. Hart, 256 N.C. 645, 124 S.E.2d 
816 (1962); State v. Pearson, 258 N.C. 188, 128 
S.E.2d 251 (1962); Sandy v. Stackhouse, Inc., 
258 N.C. 194, 128 S.E.2d 218 (1962); Bass v. 
Mecklenburg County, 258 N.C. 226, 128 S.E.2d 
570 (1962); State v. Woolard, 260 N.C. 133, 132 
S.E.2d 364 (1963); Taylor v. Twin City Club, 
260 N.C. 435, 132 S.E.2d 865 (1963); Textile 
Motor Freight, Inc. v. DuBose, 260 N.C. 497, 
133 S.E.2d 129 (1963); White v. Cothran, 260 
N.C. 510, 133 S.E.2d 132 (1963); State v. 
Goldberg, 261 N.C. 181, 134 S.E.2d 334, cert. 
denied, 377 U.S. 978, 84S. Ct. 1884, 12 L. Ed. 
2d 747 (1964); State v. Anderson, 263 N.C. 124, 
139 S.E.2d 6 (1964); State v. Fenner, 263 N.C. 
694, 140 S.E.2d 349 (1965); Young v. Lowie, 
265 N.C. 456, 144 S.E.2d 204 (1965); Martin v. 
Underhill, 265 N.C. 669, 144 S.E.2d 872 
(1965); State v. Stubbs, 266 N.C. 295, 145 
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S.E.2d 899 (1966); Moore v. New York Life Ins. 
Co., 266 N.C. 440, 146 S.E.2d 492 (1966); State 
v. Stafford, 267 N.C. 201, 147 S.E.2d 925 
(1966); Long v. Thompson, 267 N.C. 310, 148 
S.E.2d 127 (1966); Mathis v. Siskin, 268 N.C. 
119, 150 S.E.2d 24 (1966); State v. Majors, 268 
N.C. 146, 150 S.E.2d 35 (1966); McDonald v. 
Moore Sheet Metal & Heating Co., 268 N.C. 
496, 151 S.E.2d 27 (1966); Pendergrass v. 
Massengill, 269 N.C. 364, 152 S.E.2d 657 
(1967); Chalmers v. Womack, 269 N.C. 433, 
152 S.E.2d 505 (1967); State v. Withers, 271 
N.C. 364, 156 S.E.2d 733 (1967); State v. 
Feaganes, 272 N.C. 246, 158 S.E.2d 89 (1967); 
King Homes, Inc. v. Bryson, 273 N.C. 84, 159 
S.E.2d 329 (1968); State v. Peele, 274 N.C. 106, 
161 S.E.2d 568 (1968), cert. denied, 393 U.S. 
1042, 89 S. Ct. 669, 21 L. Ed. 2d 590 (1969); 
Freeman v. City of Charlotte, 273 N.C. 113, 
159 S.E.2d 327 (1968); Somerset v. Somerset, 3 
N.C. App. 473, 165 S.E.2d 33 (1969); State v. 
Pulley, 5 N.C. App. 285, 168 S.E.2d 62 (1969); 
State v. Johnson, 5 N.C. App. 469, 168 S.E.2d 
709 (1969); State v. Kirby, 276 N.C. 123, 171 
S.E.2d 416 (1970); State v. Baldwin, 276 N.C. 
690, 174 S.E.2d 526 (1970); State v. Kirby, 7 
N.C. App. 366, 172 S.E.2d 93 (1970); State v. 
Brown, 7 N.C. App. 372, 172 S.E.2d 99 (1970); 
State v. Gaiten, 8 N.C. App. 66, 173 S.E.2d 646, 
aff'd, 277 N.C. 236, 176 S.E.2d 778 (1970); In 
re Whichard, 8 N.C. App. 154, 174 S.E.2d 281 
(1970), cert. denied, 403 U.S. 940, 91 S. Ct. 
2258, 29 L. Ed. 2d 719 (1971); State v. Norman, 
8 N.C. App. 239, 174 S.E.2d 41, aff'd, 9 N.C. 
App. 706, 177 S.E.2d 449 (1970). 

In the absence of a showing, by statement of 
reason or argument or citation of authority, 
that the statute of limitations pleaded is rele- 
vant as a defense, error in striking this defense 
did not appear. Dunn v. Dunn, 242 N.C. 234, 87 
S.E.2d 308 (1955). 

Mere reference to exceptions of record made 
in the brief, without argument or citation of 
authority, is not a compliance with this rule. 
Ingle v. Southern Ry., 167 N.C. 636, 83 S.E. 
744 (1914). 

Exceptions and assignments of error not 
brought forward in the brief are deemed aban- 
doned. Reliable Trucking Co. v. Payne, 233 
N.C. 687, 65 S.E.2d 132 (1951); Tart v. Regis- 
ter, 257 N.C. 161, 125 S.E.2d 754 (1962); Smith 
v. Simpson, 260 N.C. 601, 133 S.E.2d 474 
(1963); Becker v. Becker, 262 N.C. 685, 138 
S.E.2d 507 (1964); Spartan Equip. Co. v. Air 
Placement Equip. Co., 263 N.C. 549, 140 
S.E.2d 3 (1965); Martin v. Underhill, 265 N.C. 
669, 144 S.E.2d 872 (1965); State v. Covington, 
267 N.C. 292, 148 S.E.2d 138 (1966); Branch v. 
State, 269 N.C. 642, 153 S.E.2d 343 (1967); 
State v. Battle, 271 N.C. 594, 157 S.E.2d 14 
(1967); State v. Wyatt, 271 N.C. 596, 157 
S.E.2d 96 (1967); State v. Pardon, 272 N.C. 72, 
157 S.E.2d 698 (1967); State v. Williams, 272 
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N.C. 273, 158 S.E.2d 85 (1967); State v. Davis, — 


272 N.C. 469, 158 S.E.2d 630 (1968); Knutton 
v. Cofield, 273 N.C. 355, 160 S.E.2d 29 (1968); 
Capune v. Robbins, 273 N.C. 581, 160 S.E.2d 
881 (1968); State v. Covington, 273 N.C. 690, 
161 S.E.2d 140 (1968); Goldston v. Lynch, 2 
N.C. App. 291, 163 S.E.2d 26 (1968); State v. 
Bass, 5 N.C. App. 429, 168 S.E.2d 424 (1969); 


Brantley v. Sawyer, 5 N.C. App. 557, 169° 


S.E.2d 55 (1969); State v. Paschal, 6 N.C. App. 
334, 170 S.E.2d 95 (1969); State v. Clontz, 6 
N.C. App. 587, 170 S.E.2d 624 (1969); State v. 
Corn, 6 N.C. App. 613, 170 S.E.2d 544 (1969); 
Atkins v. Parker, 7 N.C. App. 446, 173 S.E.2d 
38 (1970); Moody v. Lundy Packing Co., 7 N.C. 
App. 463, 172 S.E.2d 905 (1970); Tickle v. 
Standard Insulating Co., 8 N.C. App. 5, 173 
S.E.2d 491 (1970); State v. Tipton, 8 N.C. App. 
53, 173 S.E.2d 527 (1970); State v. Chisholm, 8 
N.C. App. 80, 173 S.E.2d 635 (1970); State v. 
Jordan, 8 N.C. App. 203, 174 S.E.2d 112, aff’d, 
277 N.C. 341, 177 S.E.2d 289 (1970); State v. 
Eaton, 8 N.C. App. 321, 174 S.E.2d 24 (1970). 

Exceptions set out in the record, and not 
preserved as required by this rule, are to be 
considered as abandoned. Higgins v. Higgins, 
223 N.C. 453, 27 S.E.2d 128 (1943). 


Statements made in appellant’s brief, that — 


he has ten assignments of error and ‘insists 
upon them all, do not come within this rule, 
and they will not be considered; the require- 
ments being that there must be some reason or 
argument in their support set out in the brief. 
Watkins v. Lawson, 166 N.C. 216, 81 S.E. 623 
(1914). 

Assignments of Error. — The purported 
assignments of error will not be considered by 
the court where they do not throw the slightest 
light on the questions the court is asked to 
pass upon and do not comply with this rule. 
Tillis v. Calvine Cotton Mills, Inc., 244 N.C. 
587, 94 S.E.2d 600 (1956). 

Where the record and brief contain no 
assignments of error as required by this 
rule, only the face of the record proper is 
presented for review. Bumgarner & Bowman 
Bldg., Inc. v. Hollar, 7 N.C. App. 14, 171 S.E.2d 
60 (1969). 

An appeal is subject to dismissal where both 
the record on appeal and the appellant’s brief 
contain no assignments of error but list or 
refer only to the exceptions. In re Whichard, 8 
N.C. App. 154, 174 S.E.2d 281 (1970), cert. 
denied, 403 U.S. 940, 91S. Ct. 2258, 29 L. Ed. 
2d 719 (1971). 

Where briefs do not contain the excep- 
tions and assignments of error, properly 
numbered, with references to the printed 
record, they do not conform to the rules. It is 
impossible to determine just what exceptions 
or assignments of error are referred to. State v. 
Newton, 207 N.C. 323, 177 S.E. 184 (1934). 

Defendant’s brief should designate the as- 
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signments of error discussed by number with 
reference to the printed pages of the tran- 
script, and authorities relied on should be 
classified under each of the assignments. State 
v. Abernethy,' 220 N.C. 226, 17 S.E.2d 25 
(1941). 

Effect of Failure to Set Forth Excep- 
tions and Assignments of Error. — The 
exceptions and assignments of error were not 
set forth in defendant appellant’s brief. This is 
tantamount to the admission that the evidence 
was sufficient to be submitted to the jury. State 
v. Walls, 211 N.C. 487, 191 S.E. 232, appeal 
dismissed and cert. denied, 302 U.S. 635, 58 S. 
Ct. 18, 82 L. Ed. 494 (1937). 

A broadside reference to the errors as- 
signed by counsel does not conform with this 
rule. Seibold v. Mutual Benefit Health & Acci- 
dent Ass’n, 8 N.C. App. 277, 174 S.E.2d 25 
(1970). 

Exception Too General. — An exception 
simply to the general failure of the judge to 
state in a plain and correct manner the evi- 
dence and declare and explain the law arising 
thereon is too general and cannot be sus- 
tained. Ellis v. Wellons, 224 N.C. 269, 29 
S.E.2d 884 (1944). ; 

Question Discussed in Oral Argument. 
— A question on oral argument, but not em- 
braced in the assignments of error referred to 
in the brief, will not be considered. Mitchem v. 
Mitchem, 169 N.C. 48, 85 S.E. 146 (1915). 

Statement of Case. — A fair and succinct 
statement of the case should be made at the 
beginning of the brief, so that the Supreme 
Court may understand the issues and more 
expeditiously hear the argument and decide 
the case. Balfour Quarry Co. v. West Constr. 
Co., 151 N.C. 345, 66 S.E. 217 (1909). . 

Strict Numerical Order Not Essential. 
— It is not essential that the assignments of 
error be argued in the brief in strict numerical 
order, but certainly counsel should indicate 
which assignment of error he proposes that the 
argument supports. In re Will of Head, 1 N.C. 
App. 575, 162 S.E.2d 137 (1968). 

Citation of Cases. — The grouping of cases 
cited in a brief does not authorize the use of 
the names of such cases throughout the brief 
without giving the citation of such cases. 
Weaver v. Morgan, 232 N.C. 642, 61 S.E.2d 916 
(1950). | 

Failure to Furnish Appellee with Copy 
of Brief. — The appellee may not successfully 
move in the Supreme Court to have the case 
dismissed for the failure of the appellant to 
furnish him a copy of his briefs when the brief 
was duly filed with the clerk under the rule, 
and he could have obtained one in the time 
prescribed by applying to the clerk, who is not 
under duty to either notify him or supply him 
a copy except at his request. Turnage v. Dunn, 
196 N.C. 105, 144 S.E. 521 (1928). 
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When Appellant Must Discuss 
Appellees’ Exceptions. — On an appeal from 
an order of a trial judge setting aside a verdict 
of the jury in favor of the plaintiff because of 


error committed against the defendant, the 
brief of appellant must refer to exceptions 
' taken by defendant. Powers v. City of 
Wilmington, 177 N.C. 361, 99 S.E. 102 (1919). 


‘Rule 29. Sessions of courts; Calendar of hearings. 


(a) Sessions of court. 

(1) Supreme Court. The Supreme Court shall be in continuous session for 
the transaction of business. Unless otherwise scheduled by the Court, hearings 
in appeals will be held during the week beginning the second Monday in the 
months of February through May and September through December. Addi- 
tional settings may be authorized by the Chief Justice. 

(2) Court of Appeals. Appeals will be heard in accordance with a schedule 
promulgated by the Chief Judge. Panels of the Court will sit as scheduled by 
the Chief Judge. For the transaction of other business, the Court of Appeals 
shall be in continuous session. 

(b) Calendaring of cases for hearing. Each appellate court will calendar the 
hearing of all appeals docketed in the court. In general, appeals will be 
calendared for hearing in the order which they are docketed, but the court may 
vary the order for any cause deemed appropriate. On motion of any party, with 
notice to all other parties, the court may determine without hearing to give an 
appeal peremptory setting or otherwise to vary the normal calendar order. 
Except as advanced for peremptory setting on motion of a party or the court’s 
own initiative, no appeal will be calendared for hearing at a time less than 30 
days after the filing of the appellant’s brief. The clerk of the appellate court will 
give reasonable notice to all counsel of record of the setting of an appeal for 
hearing by mailing a copy of the calendar. (Adopted June 13, 1975; Amended 
March 3, 1982 — 29(a)(1); September 3, 1987 — 29(a)(1); July 26, 1990 — 29(b) 
— effective October 1, 1990.) 


Editor’s note. — The cases cited below were 
decided under former Rule 13, Rules of Prac- 
tice in the Supreme Court of North Carolina. 

Title to Public Office. — Where an action 
involving title to public office is begun after the 
term of the Supreme Court, and on appeal has 
come to such term of the Supreme Court after 
the call of the district to which the cause 
belongs, the court can, under this rule, set the 
same down for argument, though it was not 


_ entitled to be heard as of right. Caldwell v. 


Wilson, 121 N.C. 423, 28 S.E. 363 (1897). 
Enjoining Issue of County Bonds. — An 
injunction suit to restrain a county from issu- 
ing bonds for the payment of certain county 
indebtedness will not be advanced for hearing 
because a certain portion of such indebtedness 
is due to the board of education for borrowed 
money. Black v. Commissioners of Buncombe 
County, 129 N.C. 121, 39 S.E. 818 (1901). 


Rule 30. Oral argument. 


(a) Order and content of argument. The appellant is entitled to open and 
conclude the argument. The opening argument shall include a fair statement 
of the case. Oral arguments should complement the written briefs, and counsel 
will therefore not be permitted to read at length from briefs, records, and 
authorities. | 

(b) Time allowed for argument. 

(1) In general. Ordinarily a total of thirty minutes will be allowed all 
appellants and a total of thirty minutes will be allowed all appellees for oral 
argument. Upon written or oral application of any party, the court for good 
cause shown may extend the times limited for argument. Among other causes, 
the existence of adverse interests between multiple appellants or between 
multiple appellees may be suggested as good cause for such an extension. The 
court of its own initiative may direct argument on specific points outside the 
times limited. Counsel is not obliged to use all the time allowed, and the court 
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may terminate argument whenever it considers further argument unneces- 
sary. 

2) Numerous counsel. Any number of counsel representing individual 
appellants or appellees proceeding separately or jointly may be heard in 
argument within the times herein limited or allowed by order of court. When 
more than one counsel is heard, duplication or supplementation of argument 
on the same points shall be avoided unless specifically directed by the court. 

_ (c) Non-appearance of parties. If counsel for any party fails to appear to 
present oral argument, the court will hear argument from opposing counsel. If 
counsel for no party appears, the court will decide the case on the written briefs 
unless it orders otherwise. 

(d) Submission on written briefs. By agreement of the parties, a case may be 
submitted for decision on the written briefs; but the court may nevertheless 
order oral argument prior to deciding the case. 7 

(e) Decision of appeal without publication of an opinion. 

(1) In order to minimize the cost of publication and of providing storage 
space for the published reports, the Court of Appeals is not required to publish 
an opinion on every decided case. If the panel which hears the case determines 
that the appeal involves no new legal principles and that an opinion, if 
published, would have no value as a precedent, it may direct that no opinion be 
published. 

(2) Decisions without published opinion shall be reported only by listing the 
case and the decision in the Advance Sheets and the bound volumes of the 
Court of Appeals Reports. 

(3) A decision without a published opinion is authority only in the case in 
which such decision is rendered and should not be cited in any other case in 
any court for any purpose, nor should any court consider any such decision for 
any purpose except in the case in which such decision is rendered. 

(f) Pre-argument review; Decision of appeal without oral argument. 

(1) At anytime that the Supreme Court concludes that oral argument in any 
case pending before it will not be of assistance to the Court, it may dispose of 
the case on the record and briefs. In those cases, counsel will be notified not to 
appear for oral argument. 

(2) The Chief Judge of the Court of Appeals may from time to time designate 
a panel to review any pending case, after all briefs are filed but before 
argument, for decision under this rule. If all of the judges of the panel to which 
a pending appeal has been referred conclude that oral argument will not be of 
assistance to the Court, the case may be disposed of on record and briefs. 
Counsel will be notified not to appear for oral argument. (Amended December 
18, 1975; May 3, 1976; February 5, 1979; July 1, 1981.) 


CASE NOTES 


Applied in United States v. Ward, 618 F. 
Supp. 884 (E.D.N.C. 1985); In re Greene, 340 
N.C. 251, 456 S.E.2d 516 (1995). 

Quoted in Harris v. Duke Power Co., 83 
N.C. App. 195, 349 S.E.2d 394 (1986). 

Cited in In re Rogers, 44 N.C. App. 713, 262 
S.E.2d 312 (1980); State v. McGraw, 306 N.C. 
372, 293 S.E.2d 161 (1982); State v. Bates, 313 
N.C. 591, 330 S.E.2d 204 (1985); State v. 
Allison, 319 N.C. 92, 352 S.E.2d 420 (1987); 


- Rule 31. Petition for rehearing. 


State v. Weathers, 322 N.C. 97, 366 S.E.2d 471 
(1988); State v. Taylor, 322 N.C. 280, 367 
S.E.2d 664 (1988); North Carolina State Bar v. 
Randolph, 325 N.C. 699, 386 S.E.2d 185 ~ 
(1989); State v. Weddington, 329 N.C. 202, 404 
S.E.2d 671 (1991); State v. Rainey, 331 N.C. 
259, 415 S.E.2d 337 (1992); United Servs. 
Auto. Ass’n v. Simpson, 126 N.C. App. 393, 485 


_§.E.2d 337 (1997). 


(a) Time for filing; Content. A petition for rehearing may be filed in a civil 
action within 15 days after the mandate of the court has been issued. The 
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petition shall state with particularity the points of fact or law which, in the 
opinion of the petitioner, the court has overlooked or misapprehended, and 
shall contain such argument in support of the petition as petitioner desires to 
present. It shall be accompanied by a certificate of at least two attorneys who 
for periods of at least five years respectively, shall have been members of the 
bar of this State and who have no interest in the subject of the action and have 
not been counsel for any party to the action, that they have carefully examined 
the appeal and the authorities cited in the decision, and that they consider the 
decision in error on points specifically and concisely identified. Oral argument 
in support of the petition will not be permitted. 

(b) How addressed; Filed. A petition for rehearing shall be addressed to the 
court which issued the opinion sought to be reconsidered. Two copies thereof 
shall be filed with the clerk. 

(c) How determined. Within 30 days after the petition is filed, the court will 
either grant or deny the petition. Determination to grant or deny will be made 
solely upon the written petition; no written response will be received from the 
opposing party; and no oral argument by any party will be heard. Determina- 
tion by the court is final. The rehearing may be granted as to all or less than 
all points suggested in the petition. When the petition is denied the clerk shall 
forthwith notify all parties. 

(d) Procedure when granted. Upon grant of the petition the clerk shall 
forthwith notify the parties that the petition has been granted. The case will be 
reconsidered solely upon the record on appeal, the petition to rehear, new 
briefs of both parties, and the oral argument if one has been ordered by the 
court. The briefs shall be addressed solely to the points specified in the order 
granting the petition to rehear. The petitioner’s brief shall be filed within 30 
days after the case is certified for rehearing, and the opposing party’s brief, 
within 30 days after petitioner’s brief is served upon him. Filing and service of 
the new briefs shall be in accordance with the requirements of Rule 13. No 
reply brief shall be received on rehearing. If the court has ordered oral 
argument, the clerk shall give notice of the time set therefor, which time shall 
be not less than 30 days after the filing of the petitioner’s brief on rehearing. 

(e) Stay of execution..When a petition for rehearing is filed, the petitioner 
may obtain a stay of execution in the trial court to which the mandate of the 
appellate court has been issued. The procedure is as provided for stays pending 
appeal by Rule 8 of these rules. 

(f) Waiver by appeal from court of appeals. The timely filing of a notice of 
appeal from, or of a petition for discretionary review of, a determination of the 
Court of Appeals constitutes a waiver of any right thereafter to petition the 
Court of Appeals for rehearing as to such determination or, if a petition for 
rehearing has earlier been filed, an abandonment of such petition. 

(g) No petition in criminal cases. The courts will not entertain petitions for 
rehearing in criminal actions. (Adopted June 13, 1975; Amended November 27, 
1984 — 3l(a) — effective February 1, 1985; September 3, 1987 — 31(d) — 
effective for all appeals in which the notice of appeal is filed on or after October 
1, 1987; December 8, 1988 — 31(b) and (d) — effective January 1, 1989.) 


CASE NOTES 
I. In General. 
II. Decisions Under Prior Law. 
I. IN GENERAL. Stated in Smith v. Nationwide Mut. Ins. 


Co., 72 N.C. App. 400, 324 S.E.2d 868 (1985). 

Cited in State v. Fayetteville St. Christian 
School, 299 N.C. 731, 265 S.E.2d 387 (1980); 
Housing Inc. v. Weaver, 305 N.C. 428, 290 


Applied in Siders v. Gibbs, 31 N.C. App. 
481, 229 S.E.2d 811 (1976); Drummond v. 
Cordell, 73 N.C. App. 488, 326 S.E.2d 292 
(1985). - 
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S.E.2d 642 (1982); Penuel v. Hiatt, 100 N.C. 
App. 268, 396 S.E.2d 85 (1990); Wilson v. 
Sutton, 124 N.C. App. 170, 476 S.E.2d 467 
(1996). 


II. DECISIONS UNDER PRIOR LAW. 


Editor’s note. — The cases cited below were 
decided under former Rules 31 and 44, Rules of 
Practice in the Supreme Court of North Caro- 
lina. 

Rule Mandatore te The requirement that 
a petition for a rehearing be filed within so 
many days after the filing of the opinion in the 
case is mandatory upon all litigants alike, and 
will be rigidly enforced. Cooper v. Board of 
Comm’rs, 184 N.C. 615, 113 S.E. 569 (1922). 

This rule prescribes the procedure for 
the correction of errors by the Supreme 
Court. Nowell v. Neal, 249 N.C. 516, 107 
S.E.2d 107 (1959). 

Time of Filing Affidavit in Support of 
Petition. — Where the Supreme Court, on 
appeal, has allowed a motion for a new trial for 
newly discovered evidence after having fixed a 
time in which the parties may file their affida- 
vit in support of the motion and per contra, the 
court will not thereafter allow a motion retain- 
ing the case on its docket for the purpose of 
correcting the amount of the judgment. Moore 
v. Tidwell, 194 N.C. 186, 188 S.E. 541 (1927). 

When Time Begins to Run. — The time 
begins to run against a petition to rehear in 
the Supreme Court from the time the opinion 
was filed in the office of the clerk of that court. 
McGeorge v. Nicola, 173 N.C. 733, 92 S.E. 610 
(1917). 

Distinction Between Filing and Docket- 
ing. — The petition is said to be filed when it 
‘is received by the clerk, and this must be done 
within the requisite days after the filing of the 
opinion; it is docketed when the clerk enters it 
upon the records at the order of the justice, 
who grants the rehearing. Bird v. Gilliam, 123 
N.C. 63, 31 S.E. 267 (1898). 

Rehearing a Matter of Discretion. — 
_ Unlike an appeal, a petition to rehear is a 
matter in the discretion of the Supreme Court 
to be exercised under the rules prescribed by 
it. Moore v. Harkins, 179 N.C. 525, 103 S.E. 12 
(1920). 

Presumption in Favor of Judgment. — 
Rehearings of decisions of cases of the Su- 
preme Court are granted only in exceptional 
cases, and, when granted, every presumption 
is in favor of the judgment already rendered. 
Weisel v. Cobb, 122 N.C. 67, 30 S.E. 312 (1898). 

Rehearing by Means of Second Appeal 
Not Allowed. — A second appeal on matters 
determined by a decision on a former appeal 
will not be considered, the procedure being by 
a petition to rehear. Gainesville & Alachua 
County Hosp. Ass’n v. Atlantic Coast Line R.R., 
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157 N.C. 460, 73 S.E. 242 (1911); LaRoque v. 
Kennedy, 161 N.C. 459, 77 S.E. 695 (1913). 
Same Facts Will Not Warrant Second 
Appeal. — A party to an action may not have 
the decision of the Supreme Court again re- 
viewed by it, upon a second appeal, upon the 
same state of facts, the former decision having 
become the law of the case. Strunks v. South- 
ern Ry., 188 N.C. 567, 125 S.E. 182 (1924). 
No Rehearing on Motion to Modify. —A 


rehearing will not be granted upon a summary | 


motion to modify a final judgment of this court. 
Ruffin v. Harrison, 91 N.C. 398 (1884). 

When Rehearing Allowed. — No case will 
be reviewed upon petition to rehear, unless it 
was decided hastily and some material point 
was overlooked, or some direct authority was 
not called to the attention of the court. 
Haywood v. Daves, 81 N.C. 8 (1879); Mullen v. 
Norfolk & N.C. Canal Co., 115 N.C. 15, 20 S.E,. 
167 (1894). 

The petition to rehear having been fully and 
carefully considered, and it appearing that the 
errors assigned have already been passed 
upon in well considered opinions of this court, 
and no new fact has been called to the atten- 
tion of the court, or new case or authority 
cited, or new position assumed, the petition is 
dismissed. Weston v. John L. Roper Lumber 
Co., 168 N.C. 98, 83 S.E. 693 (1914). 

Only Points Certified as Erroneous 
Considered. — Upon a rehearing, the Su- 
preme Court will not consider any point not 
certified as erroneous by counsel making the 
certificate. Kerr v. Hicks, 133 N.C. 175, 45 S.E. 
529 (1903). 

When Conclusion Assigned as Error. — 
It is unnecessary to consider a broadside as- 
signment of error in a petition to rehear, “for 
that, granting the correctness of every legal 
proposition laid down by the court, and that its 
findings and inferences of fact were supported 
by the record, yet the conclusion reached by 
the court in its opinion is erroneous.” Bunn v. 
Braswell, 142 N.C. 113, 55 S.E. 85 (1906). 

When Petitioner Guilty of Laches. — A 
petition to rehear a case in the Supreme Court 


will not be granted when the alleged error is 


attributable solely to the petitioner’s own la- 
ches or want of attention in looking after his 
case or he has neglected to follow the rules of 
procedure necessary to a proper presentment 
thereof, and especially when there is nothing 
to warrant the assurance that substantial re- 
lief would otherwise be afforded him. Battle v. 
Mercer, 188 N.C. 116, 123 S.E..258 (1924). 
Immaterial Assumption. — It is no 
ground for the rehearing of a case that the 
defendant was assumed to be a citizen of 
North Carolina, whereas, in fact, he was not, 
when the place of his residence is immaterial. 
Blackwell v. Wright, 74 N.C. 733 (1876). 
When Everything Considered on First 
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Hearing. — Where neither the record nor the 
briefs on the rehearing of a case disclose any- 
thing that was not apparently considered on 
the first hearing, the former judgment will not 
be disturbed. Weisel v. Cobb, 122 N.C. 67, 30 
S.E. 312 (1898). 

New Trial for Newly Discovered Evi- 
dence. — A motion for a new trial, in the 
Supreme Court, upon the ground of. newly 
discovered evidence, is a matter for the full 
court, and will not be entertained after the 
‘case has been certified down, nor will an 
ungranted petition to rehear, made at the 
same time to the justices of the court, under 
the rule, put the case in the Supreme Court. 
Smith v. Moore, 150 N.C. 158, 63 S.E. 735 
(1909). 

Contents of Supporting Affidavit. — It is 
required for the granting of a motion for a new 
trial upon the ground of newly discovered 
evidence, that it should appear by affidavit 
that the desired testimony will be given upon 
the new trial; that it is probably true, compe- 
tent, and material; that there has been no 
laches, but that the movant had used diligence 
and means to procure the evidence in due time 
at the trial; that the evidence is not cumulative 
and does not tend only to contradict, impeach, 
or discredit a witness who has testified, and is 
of such a nature as to show that probably a 
different result will be reached on another 
trial, so that right will prevail. Johnson v. 
Seaboard Air Line R.R., 163 N.C. 431, 79 S.E. 
690, 1915B Ann. Cas. 598 (1913). 

When Petitioner Erroneously Deprived 
of Property. — Upon a petition to rehear, the 
case will be corrected when it appears that the 
petitioner has thereby been erroneously de- 
prived of its property. State ex rel. Lee v. 
Martin, 188 N.C. 119, 123 S.E. 631 (1924). 

Court May Order Reargument. — It is 
the duty of parties to see that their causes are 
fully argued in the Supreme Court, and where 
this has not been — especially where the 
record is voluminous and assignments of error 
indefinite — the court will require it to be 
reargued. Lenoir v. Valley River Mining Co., 
104 N.C. 490, 10 S.E. 525 (1889). 

Without New Petition Being Filed. — 
Where a new trial is granted without passing 
upon certain exceptions, and, upon a rehearing 
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of the exceptions upon which new trial was 
granted, is reversed, the Supreme Court may 
order a reargument of the exceptions not 
passed upon, without a petition for the same 
being filed. Fleming v. Southern Ry., 132 N.C. 
714, 44 S.E. 551 (1903). 

Omission of Questions Not Discussed in 
Brief. — A petition to rehear in the Supreme 
Court will be denied when founded upon the 
ground that a certain question was not men- 
tioned in the opinion, when it had not been 
discussed in movant’s brief and he has not 
appealed from the judgment. Greene v. Lyles, 
187 N.C. 598, 122 S.E. 297 (1924). 

When No Error Assigned. — Where no 
exception is taken in trial court to a ruling, 
and no error is assigned upon rehearing, the 
Supreme Court will not review the ruling. 
Faison v. Grandy, 128 N.C. 438, 38 S.E. 897 
(1901). 

Section Petition to Rehear. — Where a 
petition to rehear a case in the Supreme Court 
has been allowed, the opposing party only may 
petition for a second rehearing thereof. Moore 
v. Harkins, 179 N.C. 525, 103 S.E. 12 (1920). 

A party whose application for a rehearing of 
the case has been denied may not successfully 
petition for a rehearing, though additional 
reasons are given in the denial of the former 
petition by the court in reaching the same 
conclusion. Moore v. Harkins, 179 N.C. 525, 
103 S.E. 12 (1920). 

Costs When New Trial Granted. — 
Where, upon a rehearing, the court grants a 
new trial, which was refused on the former 
hearing, all the costs of the appeal, including 
those of the rehearing, are properly taxed 
against the appellee. Waldo v. Wilson, 174 N.C. 
767, 94 S.E. 715 (1917). 

Reasons for Denying Petition Not Usu- 
ally Set Out. — The reasons of denying a 
petition to rehear in the Supreme Court are 
not usually set out. Crowell v. Crowell, 181 
N.C. 66, 106 S.E. 149 (1921). 

When Petition Will Be Dismissed. — 
Petitions to rehear will be dismissed where the 
grounds of error assigned are substantially the 
same as on the former hearing, and no new 
facts appear, no new authorities cited, and no 
new positions assumed. Montgomery vy. 
Blades, 223 N.C. 331, 26 S.E.2d 567 (1943). 


(a) In general. Unless a court of the appellate division directs that a formal 
mandate shall issue, the mandate of the court consists of certified copies of its 
judgment and of its opinion and any direction of its clerk as to costs. The 
mandate is issued by its transmittal from the clerk of the issuing court to the 
clerk or comparable officer of the tribunal from which appeal was taken to the 


issuing court. 


Rule 33 RULES OF APPELLATE PROCEDURE Rule 34 


(b) Time of issuance. Unless a court orders otherwise, its clerk shall enter 
judgment and issue the mandate of the court 20 days after the written opinion 
of the court has been filed with the clerk. (Amended February 1, 1985.) 


CASE NOTES 


Quoted in West v. G.D. Reddick, Inc., 302 
N.C. 201, 274 S.E.2d 221 (1981). 


Rule 33. Attorneys. 


(a) Appearances. An attorney will not be recognized as appearing in any 
case unless he is entered as counsel of record therein. The signature of an 
attorney on a record on appeal, motion, brief, or other document permitted by 
these rules to be filed in a court of the appellate division constitutes entry of 
the attorney as counsel of record for the parties designated and a certification 
that he represents such parties. The signature of a member or associate in a 
firm’s name constitutes entry of the firm as counsel of record for the parties 
designated. Counsel of record may not withdraw from a case except by leave of 
court. Only those counsel of record who have personally signed the brief prior 
to oral argument may be heard in oral argument. 

(b) Agreements. Only those agreements of counsel which appear in the 
record on appeal or which are filed in the court where an appeal is docketed 
will be recognized by that court. 


CASE NOTES 


I. In General. 
II. Decisions Under Prior Law. 


I. IN GENERAL. between the parties when such is denied. 


Standard Mirror Co. v. Philadelphia Cas. Co., 


Subsection (a) of this rule is not appli- 
cable in criminal cases involving court- 
appointed counsel. — State v. Carter, 66 
N.C. App. 21, 311 S.E.2d 5, cert. denied, 310 
N.C. 745, 315 S.E.2d 705 (1984). 


Il. DECISIONS UNDER PRIOR LAW. 


Editor’s note. — The cases cited below were 
decided under former Rule 32, Rules of Prac- 
tice in the Supreme Court of North Carolina. 

Verbal Agreements Not Considered 
When Denied. — The Supreme Court will not 
consider appellant’s alleged verbal agreement 


157 N.C. 28, 72 S.E. 826 (1911); Brewer v. 
Mineola Mfg. Co., 161 N.C. 211, 76.S.E. 237 
(1912); McNeil v. Virginia-Carolina R.R., 173 
N.C. 729, 92 S.E. 484 (1917). 

When it appears in the Supreme Court that 
appellant has not served his case on appeal in 
time, no agreement for further extension 
thereof will be considered, unless it is in writ- 
ing or appears by an entry on the record. 
Standard Mirror Co. v. Philadelphia Cas. Co., 
157 N.C. 28, 72 S.E. 826 (1911); State v. Black, 
162 N.C. 637, 78 S.E. 210 (1913). 


Rule 34. Frivolous appeals; Sanctions. 


(a) Acourt of the appellate division may, on its own initiative or motion of a 
party, impose a sanction against a party or attorney or both when the court 
determines that an appeal or any proceeding in an appeal was frivolous 
because of one or more of the following: 

(1) the appeal was not well grounded in fact and warranted by existing law 
a a good faith argument for the extension, modification, or reversal of existing 
aw; : ei it 

(2) the appeal was taken or continued for an improper purpose, such as to 


harass or to cause unnecessary delay or needless increase in the cost of 
litigation; | 
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(3) a petition, motion, brief, record, or other paper filed in the appeal was so 
grossly lacking in the requirements of propriety, grossly violated appellate 
court rules, or grossly disregarded the requirements of a fair presentation of 
the issues to the appellate court. 

(b) Acourt of the appellate division may impose one or more of the following 
sanctions: 

(1) dismissal of the appeal; 

(2) monetary damages including, but not limited to, 

a. single or double costs, 

b. damages occasioned by delay, 

c. reasonable expenses, including reasonable attorney fees, incurred be- 
cause of the frivolous appeal or proceeding; 

(3) any other sanction deemed just and proper. 

(c) Acourt of the appellate division may remand the case to the trial division 
ie a ane to determine one or more of the sanctions under (b)(2) or (b)(3) of 
this rule 

(d) If a court of the appellate division deems a sanction appropriate under 
this rule, the court shall order the person subject to sanction to show cause in 
writing or in oral argument or both why a sanction should not be imposed. If 
a court of the appellate division remands the case to the trial division for a 
hearing to determine a sanction under (c) of this rule, the person subject to 
sanction shall be entitled to be heard on that determination in the trial 
So ata (Adopted June 13, 1975; Amended December 8, 1988 — effective July 
1, 1989.) 


CASE NOTES 
The appellate division possesses suffi- page brief, in clear violation of the 35- 


cient authority to dispose of interlocu- page limit of N.C.R.A.P., Rule 28(j), in 
tory appeals which do not affect a substantial which he put forth precisely the same argu- 


right by dismissal. It has express authority to ment as in his previous motion to dismiss and 
do so under this rule on motion of the parties if in previous appeals, under this rule the Court 
the appeal is frivolous or taken solely for of Appeals is authorized to impose a sanction 


purposes of delay. Or it may exercise its gen- against that party. Lowder v. All Star Mills, 
eral authority in response to motions filed Inc., 103 N.C. App. 500, 405 S.E.2d 774 (1991), 
under the general motions. provision - cert. denied, 332 N.C. 484, 421 S.E.2d 349 
(N.C.R.A.P., Rule 37). Or the appellate division (1992). 

may dismiss upon its own motion as part of its Upon review of the more than twenty ap- 
general duty to apply the laws governing the peals brought to the Court of Appeals in one 
right to appeal. Estrada v. Jaques, 70 N.C. case, the court concluded that a hearing pur- 


App. 627, 321 S.E.2d 240 (1984). suant to this rule would be in order and would 

Motions to dismiss appeals from being give notice to appellant pursuant to this rule, 
interlocutory should properly be filed after that, following receipt of briefs and an oral 
the record on appeal is filed in the appellate hearing, it would consider the imposition of 
court. Estrada v. Jaques, 70 N.C. App. 627, 321 one or more of the sanctions enumerated un- 
S.E.2d 240 (1984). der subdivision (b). Lowder v. All Star Mills, 


Where plaintiff had BObealed nearly ev- Inc., 103 N.C. App. 500, 405 S.E.2d 774 (1991), 
ery order entered by the trial court, the cert. denied, 332 N.C. 484, 421 S.E.2d 349 
appeal at hand being the thirteenth ap- (1992). 
peal to the appellate division in the case and The court imposed sanctions against plain- 
related cases, not including requests for ex- tiff and awarded damages to the estate for 
traordinary writs, and for the most part plain- plaintiff’s frivolous appeal disputing the value 
tiff had merely reasserted issues previously of a stock certificate. Long v. Long, 119 N.C. 
ruled upon by the appellate division, the ap- App. 500, 459 S.E.2d 58 (1995). 
peal would be dismissed, with costs to be taxed Applied in K & K Dev. Corp. v. Columbia 
to plaintiff individually. Lowder v. All Star Banking Fed. Sav. & Loan Ass’n, 96 N.C. App. 
Mills, Inc., 91 N.C. App. 621, 372 S.E.2d 739 474, 386 S.E.2d 226 (1989); Lowder v. All Star 
(1988), cert. denied, 324 N.C. 113, 377 S.E.2d Mills, Inc., 100 N.C. App. 322, 396 S.E.2d 95 
234 (1989). (1990); State v. Bennett, 102 N.C. App. 797, 

Where an appellant submitted a 75- 404 S.E.2d 4 (1991); Lowder v. Lowder, 107 
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- Co., 89 N.C. App. 717, 366 S.E.2d 894 (1988); 
T.H. Blake Contracting Co. v. Sorrells, 109 
N.C. App. 119, 426 S.E.2d 85 (1993). 


N.C. App. 115, 418 S.E.2d 713 (1992). 

Quoted in Howerton v. Grace Hosp., 124 — 
N.C. App. 199, 476 S.E.2d 440 (1996). 

Cited in Brown v. Rhyne Floral Supply Mfg. 


Rule 35. Costs. 


(a) To whom allowed. Except as otherwise provided by law, if an appeal is 
dismissed, costs shall be taxed against the appellant unless otherwise agreed 
by the parties or ordered by the court; if a judgment is affirmed, costs shall be 
taxed against the appellant unless otherwise ordered by the court; if a 
judgment is reversed, costs shall be taxed against the appellee unless other- 


wise ordered; if a judgment is affirmed in part, reversed in part, or modified in 


any way, costs shall be allowed as directed by the court. 2 

(b) Direction as to costs in mandate. The clerk shall include in the mandate 
of the court an itemized statement of costs taxed in the appellate court and 
designate the party against whom taxed. 

(c) Costs of appeal taxable in trial tribunals. Any costs of an appeal which 
are assessable in the trial tribunal shall upon receipt of the mandate be taxed 
as directed therein, and may be collected by execution of the trial tribunal. 

(d) Execution to collect costs in appellate courts. Costs taxed in the courts of 
the appellate division may be made the subject of execution issuing from the 
court where taxed. Such execution may be directed by the clerk of the court to 
the proper officers of any county of the State; may be issued at any time after 
the mandate of the court has been issued; and may be made returnable on any 
day named. Any officer to whom such execution is directed is amenable to the 
penalties prescribed by law for failure to make due and proper return. 


CASE NOTES 


Where plaintiff had appealed nearly ev- 


ery order entered by the trial court, the © 


appeal at hand being the thirteenth ap- 
peal to the appellate division in the case and 
related cases, not including requests for ex- 
traordinary writs, and for the most part plain- 
tiff had merely reasserted issues previously 
ruled upon by the appellate division, the ap- 
peal would be dismissed, with costs to be taxed 
to plaintiff individually. Lowder v. All Star 
Mills, Inc., 91 N.C. App. 621, 372 S.E.2d 739 
(1988), cert. denied, 324 N.C. 113, 377 S.E.2d 
234 (1989). 

Costs Attributable to Excessively Long 
Brief Assessed Against Attorney. — Where 
former attorney for plaintiffs filed a brief of 80 
single-spaced pages of arguments, a gross vio- 
lation of N.C.R.A.P., Rule 28(j), the portion of 
the costs of the appeal attributable to plaintiff 
appellant’s excessively long brief were as- 

sessed against said attorney, with plaintiffs 


bearing the remainder of the costs of the 
appeal. North Buncombe Ass’n of Concerned 
Citizens v. Rhodes, 100 N.C. App. 24, 394 
S.E.2d 462, appeal dismissed, 327 N.C. 484, 
397 S.E.2d 215 (1990). 

Costs Assessed on Attorney. — Because 
Rule 7 of the Rules of Appellate Procedure was 
violated, in that a timely written request for 
the transcript was not made, the cost of appeal 
was assessed on upon plaintiffs’ attorney per- 
sonally, pursuant to this rule. Thompson v. 
Town of Warsaw, 120 N.C. App. 471, 462 
S.E.2d 691 (1995). . 

Applied in City of Wilmington v. Camera’s 
Eye, Inc., 43 N.C. App. 558, 259 S.E.2d 589 
(1979); State v. Bennett, 102 N.C. App. 797, 
404 S.E.2d 4 (1991); Lowder v. Lowder, 107 
N.C. App. 115, 418 S.E.2d 713 (1992); Fox v. 
Fox, 114 N.C. App. 125, 441 S.E.2d 613 (1994). 

Cited in Brown v. Rhyne Floral Supply Mfg. 
Co., 89 N.C. App. 717, 366 S.E.2d 894 (1988). 


Rule 36. Trial judges authorized to enter orders under these rules. | 


(a) When particular judge not specified by rule. When by these rules a trial 
court or a judge thereof is permitted or required to enter an order or to take 
some other judicial action with respect to a pending appeal and the rule does 
not specify the particular judge with authority to do so, the following judges of 
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the respective courts have such authority with respect to causes docketed in 
their respective divisions: 

(1) Superior court: the judge who entered the judgment, order, or other 
determination from which appeal was taken, and any regular or special judge 
resident in the district or assigned to hold courts in the district wherein the 
cause is docketed; 

(2) District court: the judge who entered the judgment, order, or other 
determination from which appeal was taken; the chief district judge of the 
district wherein the cause is docketed; and any judge designated by sucli chief 
district judge to enter interlocutory orders under G.S. § 7A-192. 

(b) Upon death, incapacity, or absence of particular judge authorized. When 
by these rules the authority to enter an order or to take other judicial action is 
limited to a particular judge and that judge is unavailable for the purpose by 
reason of death, mental or physical incapacity, or absence from the state, the 
Chief Justice will upon motion of any party designate another judge to act in 
the matter. Such designation will be by order entered ex parte, copies of which 
will be mailed forthwith by the Clerk of the ee ee Court to the judge 
designated and to all parties. 


CASE NOTES 


Quoted in von Hagel v. Blue Cross & Blue 
Shield, 91.N.C. App. 58, 370 S.E.2d 695 (1988). 


Rule 37. Motions in appellate courts. 


(a) Time; Content of motions; Response. An application to a court of the 
appellate division for an order or for other relief available under these rules 
may be made by filing a motion for such order or other relief with the clerk of 
the court, with service on all other parties. Unless another time is expressly 
provided by these rules, the motion may be filed and served at any time before 
the case is called for oral argument. The motion shall contain or be accompa- 
nied by any matter required by a specific provision of these rules governing 
such a motion and shall state with particularity the grounds on which it is 
based and the order or relief sought. If a motion is supported by affidavits, 
briefs, or other papers, these shall be served and filed with the motion. Within 
10 days after a motion is served upon him or until the appeal is called for oral 
argument, whichever period is shorter, a party may file and serve copies of a 
response in opposition to the motion, which may be supported by affidavits, 
briefs, or other papers in the same manner as motions. The court may shorten 
or extend the time for responding to any motion. 

(b) Determination. Notwithstanding the provisions of Rule 37(a), a motion 
may be acted upon at any time, despite the absence of notice to all parties, and 
without awaiting a response thereto. A party who has not received actual 
notice of such a motion or who has not filed a response at the time such action 
is taken, and who is adversely affected by the action may request reconsider- 
ation, vacation or modification thereof. Motions will be determined without 
argument, unless the court orders otherwise. 


CASE NOTES 
I. In General. 
II. Decisions Under Prior Law. 
I. IN GENERAL. tory appeals which do not affect a substantial 
The appellate division possesses suffi- right by dismissal. It has express authority 
cient authority to dispose of interlocu- todo so under N.C.R.A.P., Rule 34 on motion of 


199 


Rule 38 


the parties if the appeal is frivolous or taken 
solely for purposes of delay. Or it may exercise 
its general authority in response to motions 
filed under the general motions provision (this 
rule). Or the appellate division may dismiss 
upon its own motion as part of its general duty 
to apply the laws governing the right to ap- 
peal. Estrada v. Jaques, 70 N.C. App. 627, 321 
S.E.2d 240 (1984). 

Motions to dismiss appeals as being 
interlocutory should properly be filed after 
the record on appeal is filed in the appellate 
court. Estrada v. Jaques, 70 N.C. App. 627, 321 
S.E.2d 240 (1984). 

Defendant’s motion to dismiss plain- 
tiff’s appeal should have been filed in 
accordance with this rule, not raised for the 
first time in his brief. Smithers v. Tru-Pak 
Moving Sys., 121 N.C. App. 542, 468 S.E.2d 
410 (1996). 

Motions to an appellate court may not 
be made in a brief, but must be made in 
accordance with this rule. Horton v. New S. 
Ins. Co., 122 N.C. App. 265, 468 S.E.2d 856 


RULES OF APPELLATE PROCEDURE 


Rule 38 


(1996), cert. denied, — N.C. —, 472 S.E.2d 8 
(1996). 

Where the record on appeal contained 
no motion to dismiss filed in accordance 
with this rule, the Court of Appeals would 
not address the motion as presented in defen- 
dant’s brief. Morris v. Morris, 92 N.C. App. 
359, 374 S.E.2d 441 (1988). 

Applied in In re Kivett, 309 N.C. 635, 309 
S.E.2d 442 (1983). 

Cited in State v. Tolley, 290 N.C. 349, 226 
S.E.2d 353 (1976); State v. Easter, 101 N.C. 
App. 36, 398 S.E.2d 619 (1990); Smith v. 
Smith, 336 N.C. 575, 444 S.E.2d 420 (1994). 


II. DECISIONS UNDER PRIOR LAW. 


Editor’s note. — The cases cited below were 
decided under former Rule 36, Rules of Prac- 
tice in the Supreme Court of North Carolina. 

Only Motions in Writing Entertained. — 
The Supreme Court will not entertain any 
motion, unless reduced to writing. McCoy v. 
Lassiter, 94 N.C. 131 (1886); Hoyle v. Bagby, 
253 N.C. 778, 117 S.E.2d 760 (1961). 


Rule 38. Substitution of parties. 


(a) Death of a party. No action abates by reason of the death of a party while 

an appeal may be taken or is pending, if the cause of action survives. If a party 
acting in an individual capacity dies after appeal is taken from any tribunal, 
the personal representative of the deceased party in a personal action, or the 
successor in interest of the deceased party in a real action may be substituted 
as a party on motion filed by the representative or the successor in interest or 
by any other party with the clerk of the court in which the action is then 
docketed. A motion to substitute made by a party shall be served upon the 
personal representative or successor in interest in addition to all other parties. 
If such a deceased party in a personal action has no personal representative, 
any party may in writing notify the court of the death, and the court in which 
the action is then docketed shall direct the proceedings to be had in order to 
substitute a personal representative. , 
_ If a party against whom an appeal may be taken dies after entry of a 
judgment or order but before appeal is taken, any party entitled to appeal: 
therefrom may proceed as appellant as if death had not occurred; and after 
appeal is taken, substitution may then be effected in accordance with this 
subdivision. If a party entitled to appeal dies before filing a notice of appeal, 
appeal may be taken by his personal representative, or, if he has no personal 
representative, by his attorney of record within the time and in the manner 
prescribed in these rules; and after appeal is taken, substitution may then be 
effected in accordance with this rule. | 

(b) Substitution for other causes. If substitution of a party to an appeal is 
necessary for any reason other than death, substitution shall be effected in 
accordance with the procedure prescribed in subdivision (a). 

(c) Public officers; Death or separation from office. When a person is a party 
to an appeal in an official or representative capacity and during its pendency 
dies, resigns, or otherwise ceases to hold office, the action does not abate and 
his successor is automatically substituted as a party. Prior to the qualification 
of a successor, the attorney of record for the former party may take any action 
required by these rules to be taken. An order of substitution may be made, but 
neither failure to enter such an order nor any misnomer in the name of a 
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Rule 40 


substituted party shall affect the substitution unless it be shown that the same 
affected the substantial rights of a party. 


CASE NOTES 


I. In General. 
II. Decisions Under Prior Law. 
I. IN GENERAL. 


Cited in Branch Banking & Trust Co. v. Gill, 
293 N.C. 164, 237 S.E.2d 21 (1977); Brown v. 
Fulford, 311 N.C. 205, 316 S.E.2d 220 (1984). 


II. DECISIONS UNDER PRIOR LAW. 


Editor’s note. — The cases cited below were 
decided under former Rule 37, Rules of Prac- 


Death of Party Pending Appeal. — 
Where a party dies pending appeal, his per- 
sonal representative will be made a party by 
order of the court. First & Citizens Nat'l] Bank 
v. Toxey, 210 N.C. 470, 187 S.E. 553 (1936). 

When a party dies pending appeal, his ad- 
ministratrix will be substituted as a party 
upon motion. Peterson v. McLamb, 221 N.C. 


iran 538, 19 S.E.2d 488 (1942). 
tice in the Supreme Court of North Carolina. | 


Rule 39. Duties of clerks; When offices open. 


(a) General provisions. The clerks of the courts of the appellate division 
shall take the oaths and give the bonds required by law. The courts shall be | 
deemed always open for the purpose of filing any proper paper and of making 
motions and issuing orders. The offices of the clerks with the clerks or deputies 
in attendance shall be open during business hours on all days except Satur- 
days, Sundays, and legal holidays, but the respective courts may provide by 
order that the offices of their clerks shall be open for specified hours on 
Saturdays or on particular legal holidays or shall be closed on particular 
business days. , 

(b) Records to be kept. The clerk of each of the courts of the appellate division 
shall keep and maintain the records of that court, on paper, microform, or 
electronic media, or any combination thereof. The records kept by the clerk 
shall include indexed listings of all cases docketed in that court, whether by 
appeal, petition, or motion and a notation of the dispositions attendant thereto; 
a listing of final judgments on appeals before the court, indexed by title, docket 
number, and parties, containing a brief memorandum of the judgment of the 
court and the party against whom costs were adjudicated; and records of the 
proceedings and ceremonies of the court. (Adopted June 13, 1975; Amended 
December 8, 1988 — 39(b) — effective January 1, 1989.) 


Rule 40. Consolidation of actions on appeal. 


Two or more actions which involve common questions of law may be 
consolidated for hearing upon motion of a party to any of the actions made to 
the appellate court wherein all are docketed, or upon the initiative of that 
court. Actions so consolidated will be calendared and heard as a single case. 
Upon consolidation, the parties may set the course of argument, within the 
times permitted by App. R. 30(b), by written agreement filed with the court 
prior to oral argument. This agreement shall control unless modified by the 
court. 


CASE NOTES 


Applied in King v. North Carolina State Bd. 


of Sanitarian Exmrs., 82 N.C. App. 409, 346 


S.E.2d 300 (1986); Sam Stockton Grading Co. 
v. Hall, 111 N.C. App. 630, 433 S.E.2d 7 (1993); 


Hunt v. Hunt, 112.N.C. App. 722, 436 S.E.2d 
856 (1993). 
Stated in Richmond County v. North Caro- 


‘lina Low-level Radioactive Waste Met. Auth.., 
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108 N.C. App. 700, 425 S.E.2d 468 (1993). Savs. & Loan Ass’n, 125 N.C. App. 108, 479 
Cited in State v. Garren, 117 N.C. App. 398, .S.E.2d 286 (1996), cert. denied, 346 N.C. 278, 
451 S.E.2d 315 (1994); Curry v. First Fed. 487 S.E.2d 544 (1997). . 


Rule 41. Appeal information statement. 


(a) The Court of Appeals has adopted an APPEAL INFORMATION STATE- 
MENT which will be revised from time to time. The purpose of the APPEAL 
INFORMATION STATEMENT is to provide the Court the substance of an 
appeal and the information needed by the Court for effective case manage- 
ment. ? 

(b) Each appellant shall complete, file and serve the APPEAL INFORMA- 
TION STATEMENT as set out in this Rule. 

(1) The Clerk of the Court of Appeals shall furnish an APPEAL INFORMA- 
TION STATEMENT form to all parties to the appeal when the record on appeal 
is docketed in the Court of Appeals. | 

(2) Each appellant shall complete and file the APPEAL INFORMATION 
STATEMENT with the Clerk of the Court of Appeals at or before the time his 
or her appellant’s brief is due and shall serve a copy of the statement upon all 


other parties to the appeal pursuant to Rule 26. The APPEAL INFORMATION 


STATEMENT may be filed by mail addressed to the clerk and, if first class mail 
is utilized, is deemed filed on the date of mailing as evidenced by the proof of 
service. | 

(3) If any party to the appeal concludes that the APPEAL INFORMATION 
STATEMENT is in any way inaccurate or incomplete, that party may file with 
the Court of Appeals a written statement setting out additions or corrections 
within 7 days of the service of the APPEAL INFORMATION STATEMENT and 
shall serve a copy of the written statement upon all other parties to the appeal 
pursuant to Rule 26. The written statement may be filed by mail addressed to 
the clerk and, if first class mail is utilized, is deemed filed on the date of 
mailing as evidenced by the proof of service. (Adopted March 3, 1994, effective 


March 15, 1994.) 
CASE NOTES 


Cited in Troy v. Tucker, 126 N.C. App. 213, 
484 S.E.2d 98 (1997). 


Rule 42. Title. 


The title of these rules is “North Carolina Rules of Appellate Procedure.” 
They may be so cited either in general references or in reference to particular 
rules. In reference to particular rules the abbreviated form of citation, “App. 
R.....,” is also appropriate. (Renumbered effective March 15, 1994.) 


CASE NOTES 


Cited in Concrete Serv. Corp. v. Investors County, DOT, 90 N.C. App. 577, 369 S.E.2d 119 
Group, Inc., 79 N.C. App. 678, 340 S.E.2d 755 (1988). 
(1986); Burlington Indus., Inc. v. Richmond 
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APPENDIXES 


Editor’s note. — These Appendixes were 
adopted Dec. 7, 1982, and amended Jan. 1, 
1983. Appendixes A and F were further 
amended Oct. 7, 1985. Appendix A was further 


Appendix A. Timetables for appeals. 


TIMETABLE OF APPEALS FROM TRIAL DivisIoN UNDER ARTICLE II 


oF THE RuLES oF APPELLATE PROCEDURE 


Action 
Taking Appeal (civil) 


Taking Appeal (agency) 


Taking Appeal (crim.) 


Ordering Transcript (civil) 
(agency) 

Ordering Transcript (criminal 
indigent) 


Ordering Transcript (criminal) 


Preparing & delivering transcript 
(civil, non-capital criminal) 
(capital criminal) 


Serving proposed record 
on appeal (civil, non- 

- capital criminal) 
(agency) 


Serving proposed record on 
appeal (capital) 


Serving objections or proposed 
alternative record on appeal 
(civil, non-capital criminal) 
(capital criminal) 

(agency) 


Time 
(Days) 
30 


30 


10 


21 
30 
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From date of 


entry of 
judgment 
(unless tolled) 


final agency 
determination 
(unless 
statutes 
provide 
otherwise) 


entry of 
judgment 
(unless tolled) 


filing notice of 
appeal 

order filed by 
clerk of 
superior court 


filing notice of 
appeal 


receipt of order 
for transcript 


notice of appeal 
(no transcript) 
or reporter’s 
certificate of 
delivery of 
transcript 
reporter’s 
certificate of 
delivery 


service of 
proposed 
record 


service of 
proposed 
record 


Appx. A 


revised to reflect June 30, 1988, amendments 
to Rule 13(a). Appendixes A to F were further 
amended effective July 1,1989.  — 


Rule 
Ref. 
3(c) 


18(b)(2) 


4(a) 


7(a)(1) 
18(b)(3) 
7(a)(2) 


7(a)(2) 


7(b)(1) 


11(b) 


18(d) 
11(b) 


11(c) 


18(d)(2) 


Appx. A 

Time 
Action (Days) 
Requesting judicial settlement of 10 
record 
Judicial settlement of record 20 
Filing Record on Appeal in 15 | 
appellate court 
Filing appellant’s brief (or 30 
mailing brief under Rule 26(a)) 
Filing appellee’s brief (or mailing 30 . 
brief under Rule 26(a)) 
Oral Argument 30 
Certification or Mandate 20 
Petition for Rehearing (civil 15 


action only) 
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From date of 
last day within 
which an 
appellee served 
could serve 
objections, etc. 
service on 
judge of 
request for 
settlement 
settlement of 
record on 
appeal 


Clerk’s mailing 
of printed 
record — or 
from docketing 
record in civil 
appeals in 
forma pauperis 
(60 days in 
Death Cases) 


service of 
appellant’s 
brief (60 days 
in Death 
Cases) 


filing 
appellant’s 
brief (usual - 
minimum time) 


Issuance of 
opinion 


Mandate 


Appx. A 


Rule 

Ref. 

11(c) 
18(d)(3) 


11(c) 
18(d)(3) | 


12(a) 


13(a) 


13(a) 


AS 


32 


31(a) 


TIMETABLE OF APPEALS TO THE SUPREME COURT FROM THE COURT OF 


APPEALS UNDER ARTICLE III or Tue APPELLATE RULES 


. Time 
Action (Days) 
Petition for Discretionary Review 15 
prior to determination 
Notice of Appeal and/or Petition 15 
for Discretionary Review | 
Cross-Notice of Appeal 10 
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From date of 


docketing 
appeal in Court 
of Appeals 


Mandate of 
Court of 
Appeals (or 
from order of 
Court of 
Appeals 
denying 
petition for 
rehearing) 


filing of first 
notice of appeal 


Rule 
Ref. 
15(b) 


14(a), 15(b) 


14(a) 


Appx. A RULES OF APPELLATE PROCEDURE Appx. A 


Time Rule 
Action — (Days) From date of Ref. 
Response to Petition for 10 service of 15(d) 
Discretionary Review | petition . 
Filing appellant’s brief (or 30 Clerk’s mailing 14(d) 
mailing brief under Rule 26(a)) of printed 15(g) 


record — or 
from docketing 
record in civil 
appeals in 
forma pauperis 
Filing appellee’s brief (or mailing 30 service of 14(d) 
brief under Rule 26(a)) appellant’s 15(g) 
brief 
Oral Argument 30 filing 29 
appellant’s 
brief (usual 
minimum time) 


Certification or Mandate 20 Issuance of 32 
opinion 
Petition for Rehearing (civil 15 Mandate 31(a) 


action only) 


NOTES 


All of the critical time intervals here outlined except those for taking an 
appeal and petitioning for discretionary review or for rehearing may be 
extended by order of the Court wherein the appeal is docketed at the time. 
Note that Rule 27 has been amended and now grants the trial tribunal the 
authority to grant only one extension of time for service of the proposed record. 
All other motions for extension of the times provided in the rules must be filed 
with the appellate court to which the appeal of right lies. 

No time limits are prescribed for petitions for writs of certiorari other than 
that they be “filed without unreasonable delay.” (Rule 21(c)) 
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Appendix B. Format and style. 


All documents for filing in either Appellate Court are prepared on 8 x 11 
inch, white plain, white paper of 16 to 20 pound weight. Typing is done on one 
side only, although the document will be reproduced in two-sided format. No 
vertical rules, law firm marginal return addresses, or punched holes will be 
accepted. The papers need not be stapled; a binder clip or rubber bands are 
adequate to secure them in order. 

Papers shall be prepared using 10-12 point type and spacing, so as to 
produce a clear, black image. To allow for binding of documents, a margin of 
approximately one inch shall be left on all sides of the page. The formatted 
page should be approximately 61% inches wide and 9 inches long. Tabs are 
located at the following distances from the left margin: ¥2”, 1”, 142”, 2”, 44%" 
(center), and 5”. | 


Captions of Documents 


All documents to be filed in either appellate court shall be headed by a 
caption. The caption contains: the number to be assigned the case by the Clerk; 
the Judicial District from which the case arises; the appellate court to whose 
attention the document is addressed; the style of the case showing the names 
of all parties to the action; the county from which the case comes; the 
indictment or docket numbers of the case below (in records on appeal and in 


motions and petitions in the cause filed prior to the filing of the record); and the ~ 


title of the document. The caption shall be placed beginning at the top margin 
of a cover page and, again, on the first textual page of the document. 


ING, 
(Number) DISTRICT 


(SUPREME COURT OF NORTH CAROLINA) 
(or) 
(NORTH CAROLINA COURT OF APPEALS) 


PE 8 PK OR OK OR OK 2K HS oS 2 Ok 2 2K 2 OK ok ok ok ok 2k ok ok ok oR ok ok kK ok ok 


STATE OF NORTH CAROLINA 


) 

one ) 
(Name of Plaintiff) 4) From (Name) County 
Duet) COIN Oo oN ae ere eae 

Vv ) 

) 

(Name of Defendant) ) 


2K A OK OB OB 6 2 26 2K ok Ok of 2B 2 ok i kK OK OK OB OK BK ok Ko a Ke KOK 


(TITLE OF DOCUMENT) 


7A 2 248 2 2 O28 2 2 2k 2S a 2K 2 OK i 2K ok ok OK 2K aK OK oe KOK ok 2K OK KOK 


The caption should reflect the title of the action (all parties named) as it 
appeared in the trial division. The appellant or petitioner is not automatically 
given topside billing; the relative position of the plaintiff and defendant should 
be retained. i 

The caption of a record on appeal and of a notice of appeal from the Trial 
Division should include directly below the name of the county, the indictment 
or docket numbers of the case in the trial division. Those numbers, however, 
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should not be included in other documents except for a petition for writ of 
certiorari or other petitions and motions where no record on appeal has yet 
been created in the case. In notices of appeal or petitions to the Supreme Court 
from decisions of the Court of Appeals, the caption should show the court of 
appeals’ docket number in similar fashion. 

Immediately below the caption of each document, centered and underlined, 
in all capital letters, should be the title of the document, e.g., PETITION FOR 
DISCRETIONARY REVIEW UNDER G:S. 7A-31, or DEFENDANT-APPEL- 
LANT’S BRIEF. A brief filed in the Supreme Court in a case previously heard 
and decided by the Court of Appeals is entitled to a NEW BRIEF. 


Indexes 


A brief or petition which is long or complex or which treats multiple issues, 
and all Appendixes to briefs (Rule 28) and Records on Appeal (Rule 9) must 
contain an index to the contents. 

The index should be indented approximately 4" from each margin, providing 
a 5-inch line. The form of the index for a record on appeal should be as follows 
(indexes for briefs are addressed in Appendix E): 


(Record) 
INDEX 
eran, OF Lhe Gourn iad A Al Ps stone eern ales Sra eaneyels eocymerere Dae 1 
A) ATi eS VLE, Og oii sc escste sare» cxcein seapremciie ed esecoenes ine beets 1 
| *K& 


* PLAINTIFF'S EVIDENCE: 


SUR MESPEY LAL 0 Feces odes « oilacy aif sie maker <mepecth arakts comses tp eeebes 17 

OS bon, ITT, Sacnisus iatatann act Ant perss er h- at Pate Hees dencouin' woes 
Mmerenaants Vviotion for Nonsuit.. 2... 66 fond. ces oso saheymeay vise bh cance bles 84 
* DEFENDANT'S EVIDENCE: 

MPR E TAGS ro ciersh: aed 4 vind «mogepie genase, Fh (od bot R> saree <de)- cece odd ee 86 

RE EINC . .oi5 hho) TLS axed ORs tee TSs owes epes ret segs heres be oars 92 
Ieeauest for vury Instructions ...,........6.. 6. nce dceee esos. Lede Utena 101 
Oe MEUILY 6. oe dias ssi ssh noice s aieSeedenees tess aes ce cee GOPENO OIRED 101 
ee aris os tah ws ne “lad shAgoad soe tae Sha» naseemenar sine pare ena: 102 
RETRO I TOT oo octane & vic.0 0 Sa purr sGuameinéreans “mesten thier aed dita teever sige < be 108 
in a nicin vied ugg ceap bb + wa sbareess oh puconitraneriig eke Snvvie 109 
IS LINC or ae recinn oinn pete harcies sareadtat ba ttraea bee vetoes 111 
ET at TOL Gao. sash an os var vate ephiniveaeunes -osk tab cnariee the tre 113 
EERIE CT VICE 6 ios cc cc ees ccacduaeasssiv'sesects ae batperd nae dhadoard 114 
PM AIGTIPO! OUNSE Le. i ne ie usual s Aides cee ea cla vease es dees 115 
Names and Addresses of Counsel .................cceecceceuteecesenecees 116 


Use of the Transcript of Evidence with Record on Appeal 


Those portions asterisked (*) in the sample index above would be omitted if 
the transcript option were selected under Appellate Rule 9(c). In their place in 
the record, counsel should place a statement in substantially the following 
form: | 


“Per Appellate Rule 9(c) the transcript of proceedings in this case, taken by 
(name), court reporter, from (date) to (date) and consisting of (# of pages) 
pages, numbered (1) through (last page #), and bound in (# of volumes) 
volumes is filed contemporaneously with this record.” 
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The transcript should be prepared with a clear, black image on 82 x 11 paper 


of 16-20 pound substance. Enough copies should be reproduced to ‘assure the 
parties of a reference copy, and file one copy in the Appellate Court. In criminal 
appeals, the District Attorney is responsible for conveying a copy to the 
Attorney General (App. Rule 9(c)). 

The transcript should not be inserted into the record on appeal, but, rather, 
should be separately bound and submitted for filing in the proper appellate 
court with the record. Transcript pages inserted into the record on appeal will 
be treated in the manner of a narration and will be printed at the standard 
page charge. Counsel should note that the separate transcript will not be 
reproduced with the record on appeal, but will be treated and used as an 
exhibit. 

Table of Cases and Authorities 


Immediately following the index and before the inside caption, all briefs, 
petitions, and motions greater than five pages in length shall contain a table of 
cases and authorities. Cases should be arranged alphabetically, followed by 
constitutional provisions, statutes, regulations, and other textbooks and au- 
thorities. The format should be similar to that of the index. Citations should be 
made according to A Uniform System of Citation (14th ed.). 


Format of Body of Document 


The body of the document of records on appeal should be single-spaced with 
double-spaces between paragraphs. The body of the document of petitions, 
notices of appeal, responses, motions, and briefs should be double-spaced, with 
captions, headings, and long quotes single-spaced. | 

Adherence to the margins is important since the document will be repro- 
duced front and back and will be bound on the side. No part of the text should 
be obscured by that binding. , 

Quotations of more than three lines in length should be indented %4 inch 
from each margin and should be single-spaced. The citation should immedi- 
ately follow the quote. 

_ References to the record on appeal should be made through a parenthetic 
entry in the text. (R pp. 38-40) References to the transcript, if used, should be 
made in similar manner. (T p. 558, line 21) 


Topical Headings 


The various sections of the brief or petition should be separated (and 
indexed) by topical headings, centered and underlined, in all capital letters. 

Within the argument section, the issues presented should be set out as a 
heading in all capital letters and in paragraph format from margin to margin. 
Sub-issues should be presented in similar format, but block indented 1% inch 
from the left margin. 


Numbering Pages 


The cover page containing the caption of the document (and the index in 
Records on Appeal) is unnumbered. The index and table of cases and author- 
ities are on pages numbered with lower case roman numerals, e.g., 1, 11, Iv. 

While the page containing the inside caption and the beginning of the 
substance of the petition or brief bears no number, it is page 1. Subsequent 
pages are sequentially numbered by arabic numbers, flanked by dashes, at the 
center of the top margin of the page, e.g., -4-. ) 

. _ appendix to the brief should be separately numbered in the manner of a 
rief. 
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Signature and Address 


All original papers filed in a case will bear the original signature of at least 
one counsel participating in the case, as in the example below. The name, 
address, and telephone number of the person signing, together with the 
capacity in which he signs the paper will be included. Where counsel or the 
firm is retained, the firm name should be included above the signature; 
however, if counsel is appointed in an indigent criminal appeal, only the name 
of the appointed counsel should appear, without identification of any firm 
affiliation. Counsel participating in argument must have signed the brief in the 
case prior to that argument. 


(Retained) ATTORNEY, COUNSELOR, LAWYER & HOWE 


Job Q. Howe 


aN R. N. Associate 
Attorneys for Plaintiff Appellants 
P. O. Box 0000 
Raleigh, NC 27600 
(919) 999-9999 


(Appointed) 
John Q. Howe 
Attorney for Defendant Appellant 
P. O. Box 0000 
Raleigh, NC 27600 
(919) 999-9999 
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Appendix C. Arrangement of record on appeal. 


Only those items listed in the following tables which are required by Rule 
9(a) in the particular case should be included in the record. See Rule 9(b)(2) for 
sanctions against including unnecessary items in the record. The items 
marked by an asterisk (*) could be omitted from the record proper if the 
transcript option of Rule 9(c) is used, and there exists a transcript of the items. 


TABLE 1 


SUGGESTED ORDER IN APPEAL FROM CIVIL JURY CASE 


Title of action (all parties named) and case number in caption per 
Appendix B 
. Index, per Rule 9(a)(1)a 
Statement of organization of trial tribunal, per Rule 9(a)(1)b 
Statement of record items showing jurisdiction, per Rule 9(a)(1)c ; 
Complaint ; 
Pre-answer motions of defendant, with rulings thereon 
Answer | 
Motion for summary judgment, with rulings thereon (* if oral) 
. Pre-trial order 
*10. Plaintiff's evidence, with any evidentiary rulings assigned as error 
*11. Motion for directed verdict, with ruling thereon 
*12. Defendant’s evidence, with any evidentiary rulings assigned as error 
*13. Plaintiff’s rebuttal evidence, with any evidentiary rulings assigned as 
error 

14. Issues tendered by parties 

15. Issues submitted by court 

16. Court’s instructions to jury, per Rule 9(a)(1)f 

17. Verdict | 

18. Motions after verdict, with rulings thereon (* if oral) 

19. Judgment 

20. Items required by Rule 9(a)(1)i | 

21. Entries showing settlement of record on appeal, extension of time, etc. 

22. Assignments of error, per Rule 10 

23. Names, office addresses, and telephone numbers of counsel for all parties 
to appeal 


SORA a) Sen ee eS ade 


TABLE 2 


SUGGESTED ORDER IN APPEAL FROM SUPERIOR COURT 
REVIEW OF ADMINISTRATIVE AGENCY | 


. Title of action (all parties named) and case number in caption per 
Appendix B 

. Index, per Rule 9(a)(2)a 

. Statement of organization of superior court, per Rule 9(a)(2)b 

. Statement of record items showing jurisdiction of the board or agency, per 

Rule 9(a)(2)e | 

. Copy of petition or other initiating pleading 

Copy of answer or other responsive pleading 

. Copies of all pertinent items from administrative proceeding filed for 
review 1n superior court, including evidence ry 

*8. Evidence taken in superior court, in order received x 


NATO PWN 
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9. Copies of findings of fact, conclusions of law, and judgment of superior 
court 
10. Items required by Rule 9(a)(2)g 
11. Entries showing settlement of record on appeal, extension of time, etc. 
12. Assignments of error, per Rule 9(a)(2)h 
13. Bane office addresses, and telephone numbers of counsel for all parties 
to appea 


TABLE 3 


- SUGGESTED ORDER IN APPEAL OF CRIMINAL CASE 


. Title of action (all parties named) and case number in caption per 
Appendix B 
. Index, per Rule 9(a)(3)a 
Statement of organization of trial tribunal, per Rule 9(a)(3)b 
Warrant 
. Judgment in district court.(where applicable) 
. Entries showing appeal to superior court (where applicable) 
. Bill of indictment (if not tried on original warrant) 
Arraignment and plea in superior court 
. Voir dire of Jurors 
*10. State’s evidence, with any evidentiary rulings assigned as error 
11. Motions at close of state’s evidence, with rulings thereon (* if oral) 
*12. Defendant’s evidence, with any evidentiary rulings assigned as error 
13. Motions at close of defendant’s evidence, with rulings thereon (* if oral) 
*14. State’s rebuttal evidence, with any evidentiary rulings assigned as error 
15. Motions at close of all evidence, with rulings thereon (* if oral). 
16. Court’s instructions to jury, per Rules 9(a)(3)f, 10(b)(2) 
17. Verdict 
18. Motions after verdict, with rulings thereon (* if oral) 
19. Judgment and order of commitment 
20. Appeal entries 
21. Entries showing settlement of record on appeal, extension of time, etc. 
22. Assignments of error, per Rule 9(a)(3)j 
23. Names, office addresses and telephone numbers of counsel for all parties 
to appeal 


OONBDAUPWN 


TABLE 4 


ASSIGNMENTS OF ERROR 


A. Examples related to pre-trial rulings in civil action 


Defendant assigns as error: 

1. The court’s denial of defendant’s motion under N.C.R.Civ.P. 12(b)(2) to 
dismiss for lack of jurisdiction over the person of the defendant on the 
grounds (that the uncontested affidavits in support of the motion show 
that no grounds for jurisdiction existed) (or other appropriately stated 
grounds). 

Record, p. 4. 

92. The court’s denial of déféadant’s motion under N.C.R.Civ.P. 12(b)(6) to 
dismiss for failure of the complaint to state a claim upon which relief 
can be granted, on the ground that the complaint affirmatively shows 
that the plaintiff's own negligence contributed to any injuries sus- 

- tained. 
Record, p. 7. 
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3. The court’s denial of defendant’s motion requiring the plaintiff to 
submit to physical examination under N.C.R.Civ.P. 35, on the ground 
that on the record before the court, good cause for the examination 
was shown. 

Transcript, vol. 1, p. 137, lines 17-20. 

4. The court’s denial of defendant’s motion for summary judgment, on the 
ground that there was not [no] genuine issue of fact that the statute 
of limitations had run and defendant was therefore entitled to 
judgment as a matter of law. 

Record, p. 15. | 


B. Examples related to civil jury trial rulings 


Defendant assigns as error the following: 3 

1. The court’s admission of the testimony of the witness E.F., on the 
ground that the testimony was hearsay. 

Transcript, vol. 1, p. 295, line 5, through p. 297, line 12. 
Transcript, vol. 1, p. 299, lines 1-8. 

2. The court’s denial of the defendant’s motion for directed verdict at the 
conclusion of all the evidence, on the ground that plaintiff’s evidence 
as a matter of law established his contributory negligence. 

Record, p. 45. 

3. The court’s instructions to the jury, Record, pp. 50-51, as bracketed, 
explaining the doctrine of last clear chance, on the ground that the 
doctrine was not correctly explained. 

4, The court’s instructions to the jury, Record, pp. 53-54, as bracketed, 
applying the doctrine of sudden emergency to the evidence, on the 
ground that the evidence referred to by the court did not support 
application of the doctrine. 

5. The court’s denial of defendant’s motion for a new trial for newly. 
discovered evidence, on the ground that on the uncontested affidavits 
in support of the motion the court abused its discretion in denying the 
motion. 

Record, p. 80; Transcript, Vol. 3, p. 764, lines 8-23. 


C. Examples related to civil non-jury trial 


Defendant assigns as error: 

1. The court’s refusal to enter judgment of dismissal on the merits against 
plaintiff upon defendant’s motion for dismissal made at the conclusion 
of plaintiff’s evidence, on the ground that plaintiff’s evidence estab- 
lished as a matter of law that plaintiff’s own negligence contributed to 
the injury. 

Record, p. 20. 

2. The court’s Finding of Fact No. 10, on the ground that there was 

insufficient evidence to support it. 
Record, p. 25. 

3. The court’s Conclusion of Law No. 3, on the ground that there are 
findings of fact which support the conclusion that defendant had the 
last clear chance to avoid the collision alleged. 

Record, p. 27. 


Editor’s note. — A former Table 4, relating was deleted by the amendment of Appendix C, 
to exceptions set out in the record on appeal, effective July 1, 1989. 
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Appendix D. Forms. 


Captions for all documents filed in the Appellate Division should be in the 
Se prescribed by Appendix B, addressed to the Court whose review is 
sought. 


1. Notices of Appeal 


to Court of Appeals from Trial Division 
Re robiate in all appeals of right from district or superior court except 
appeals from criminal judgments imposing sentences of death or of imprison- 
ment for life. 


(Caption) 
RK KK RK EK ok ok ok oe ok ok ok ok ok ok KK KK EK KK KK 


TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA: 
(Plaintiff) (Defendant) (Name of Party) hereby gives notice of appeal to the 
Court of Appeals of North Carolina (from the final judgment) (from the order) 
i on (date) in the (District) (Superior) Court of (name) County, (describ- 
ing it 

Respectfully submitted this ___ day of ________—«19__.. 


Attorney for (Plaintiff) (Defendant) 
(Address and Telephone) 


b. to Supreme Court from a Judgment of the Superior Court Including a 
Sentence of Life Imprisonment or Death 


(Caption) 
oho a a Ro Ko Kok ook ok os ok OK oR KK KK KK 


TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA: 
(Name of Defendant), Defendant, hereby gives notice of appeal to the 
Supreme Court of North Carolina from the final judgment, entered by (name 
of Judge), in the Superior Court of (name) County on (date), which judgment 
included a conviction of murder in the first degree and a sentence of (death) 
(imprisonment for life). 
pereus submitted this ____ day of _____ 19 __ 


SR EY ink nie) 
Attorney for Defendant-Appellant 
(Address and Telephone) 


c. to the Supreme Court from a Judgment of the Court of Appeals 
Appropriate in all appeals taken as of right from opinions and judgments of the 
Court of Appeals to the Supreme Court under G.S. 7A-30. The appealing party 
shall enclose a certified copy of the opinion of the Court of Appeals with the 
notice. To take account of the possibility that the Supreme Court may 
determine that the appeal does not lie of right, an alternative petition for 
discretionary review may be filed with the notice of appeal. 
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2h KK OK oR ok oko oR Kok oR oR KB a EE EK EK EK BE 


TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA: | 

(Plaintiff) (Defendant) (name of party) hereby appeals to the Supreme Court 
of North Carolina from the judgment of the Court of Appeals (describe it), 
which judgment ... | 


(Constitutional question — G.S. 7A-30(1)) ... directly involves substantial 
questions arising under the Constitution(s) (of the United States) (and) (or) (of 
the State of North Carolina) as follows: 


(here describe the specific issues, citing Constitutional provisions under 
which they arise, and showing how such issues were timely raised below and 
are set out in the record on appeal, e.g.: 


“Question 1: Said judgment directly involves a substantial question aris- 
ing under the Fourth and Fourteenth Amendments to the Constitution of 
the United States and under Article 1, Section 20 of the Constitution of the 
State of North Carolina, in that it deprives rights secured thereunder to 
the defendant by overruling defendant’s assignment of error to the denial 
of his Motion to Suppress Evidence Obtained by a Search Warrant, 
thereby depriving defendant of his Constitutional right to be secure in his 
person, house, papers, and effects, against unreasonable searches and 
seizures and violating constitutional prohibitions against warrants issued © 
without probable cause and warrants not supported by evidence. This 
constitutional issue was timely raised in the trial tribunal by defendant’s 
Motion to Suppress Evidence Obtained by a Search Warrant made prior to 
trial of defendant (R pp. 7 through 10). This constitutional issue was 
determined erroneously by the Court of Appeals.”) 


In the event the Court finds this constitutional question to be substantial, 
petitioner intends to present the following issues in his brief for review: 


(Here list all issues to be presented in appellant’s brief to the Supreme 
Court, not limited to those which are the basis of the constitutional 
question claim. An issue may not be briefed if it is not listed in the notice 
of appeal.) 


(dissent —G.S. 7A-30(2)) ... was entered with a dissent by Judge (name), based 
on the following issue(s): 


(Here state the issue or issues which are the basis of the dissenting - 
opinion in the Court of Appeals. Do not state additional issues as with the 
constitutional question appeal, above. Any additional issues desired to be 
raised in the Supreme Court where the appeal of right is based solely on 
a dissenting opinion must be presented by a petition for discretionary 
review as to the additional issues.) 


Respectfully submitted this day ore’ OAs Aes 41 Qigw 


s/ 


Attorney for (Plaintiff) (Defendant)-Appellant 
(Address and Telephone) 


2. Appeal Entries 


The appeal entries are appropriate as a ready means of providing in 
composite form for the record on appeal: | 
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1) the entry required by App. Rule 9(a) showing appeal duly taken by oral 
notice under App. Rule 3(b) or 4(a) and 

2) the entry required by App. Rule 9(a) showing any judicial extension of 
time for serving proposed record on appeal under App. Rule 27(c). 

These entries of record may also be made separately. 

Where appeal is taken by filing and serving written notice after the term of 
court, a copy of the notice with filing date and proof of service is appropriate as 
the record entry required. 

Such “appeal entries” are appropriately included in the record on appeal 
following the judgment from which appeal is taken. 

The judge’s signature, while not technically required, is traditional and 
serves as authentication of the substance of the entries. 

(Defendant) gave due notice of appeal to the (Court of Appeals) (Supreme 
Court). (Defendant) shall have 10 days in which to order the transcript, or, 
in the alternative, 35 days in which to serve a proposed record on appeal on 
the appellee. (Plaintiff) is allowed 21 days thereafter within which to serve 
objections or a proposed alternative record on appeal. 

This SE) Ee BS Wa 


s/ 
Judge Presiding 


3. Petition for Discretionary Review Under G.S. 7A-31 


To seek review of the opinion and judgment of the Court of Appeals where 
appellant contends case involves issues of public interest or jurisprudential 
significance. May also be filed as a separate paper in conjunction with a notice 
of appeal to the Supreme Court when the appellant considers that such appeal 
lies of right due to substantial constitutional questions under G.S. 7A-30, but 
desires to have the Court consider discretionary review should it determine 
that appeal does not lie of right in the particular case. 


(Caption) 


HS 2K 2S 2 2S 2 2 oS IS 2 2 A 2S 2 OS OK OB OR RK KK OK EK 


TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA: 

(Plaintiff) (Defendant), (Name of Party), respectfully petitions the Supreme 
Court of North Carolina that the Court certify for discretionary review the 
judgment of the Court of Appeals (describing it) on the basis that (here set out 
the grounds from G.S. 7A-31 which provide the basis for the petition). In 
support of this petition, (Plaintiff) (Defendant) shows the following: 


Facts 


(Here state first the procedural history of the case through the trial division 
and the Court of Appeals. Then set out factual background necessary for 
understanding the basis of the petition.) 


Reasons Why Certification Should Issue 


(Here set out factual and legal argument to justify certification of [the] case 
for full review. While some substantive argument will certainly be helpful, the 
focus of the argument in the petition should be to show how the opinion of the | 
Court of Appeals conflicts with prior decisions of the Supreme Court or how the 
case is one significant to the jurisprudence of the State or one which offers 
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significant public interest. If the Court is persuaded [to] take the case, then the 
appellant may deal thoroughly with the substantive issues in the new brief.) 


Issues to Be Briefed 


In the event the Court allows this petition for discretionary review, peti- 
tioner intends to present the following issues in his brief for review: 
(Here list all issues to be presented in appellant’s brief to the Supreme 
Court, not limited to those which are the basis of the petition. An issue 
may not be briefed if it is not listed in the petition.) 
Respectfully submitted this. GAY OF os ee a a 


Sf TE eR ACERS CS ARENAS PAS 
Attorney for (Plaintiff) (Defendant) 
(Address and Telephone) 
Attached to the petition shall be a certificate of service upon the opposing ~ 
parties and a clear copy of the opinion of the Court of Appeals in [the] case. 


4. Petition for Writ of Certiorari 


To seek review 1) of the judgments or orders of trial tribunals in the 
appropriate appellate court when the right to prosecute an appeal has been 
lost or where no right to appeal exists; 2) by the Supreme Court of the decisions 
and orders of the Court of Appeals where no right to appeal or to petition for 
discretionary review exists or where such right has been lost by failure to take 
timely action. 


(Caption) 


FE RE OK KK OK OB OK OK ok OK OK OK ok OB KK KK KK KK KKK 


TO THE HONORABLE (SUPREME COURT) (COURT OF APPEALS) OF 
NORTH CAROLINA: 

(Plaintiff) (Defendant), (Name of Party), respectfully petitions this Court to 
issue its writ of certiorari pursuant to Rule 21 of the N.C. Rules of Appellate 
Procedure to review the (judgment) (order) (decree) of the [Honorable (name), 
Judge Presiding, (name) County Superior (District) Court] [North Carolina 
Court of Appeals], dated (date), (here describe the judgment, order, or decree 
appealed from), and in support of this petition shows the following: 


Facts 


(Here set out factual background necessary for understanding the basis 
petition: e.g., failure to perfect appeal by reason of circumstances constituting 
excusable neglect; nonappealability of right of an interlocutory order, etc.) (If 
circumstances are that eee could not be procured from reporter, state- 
ment should include estimate of date of availability, and supporting affidavit 
from the Court Reporter.) 


Reasons Why Writ Should Issue 
(Here set out factual and legal argument to justify issuance of writ: e.g., 
reasons why interlocutory order makes it impractical for petitioner to proceed 


further in trial court; meritorious basis of petitioner’s proposed assignments of 
error; etc.) . 


Attachments 


Attached to this petition for consideration by the Court are certified copies of 
the (judgment) (order) (decree) sought to be reviewed, and (here list any other 
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certified items from the trial court record and any affidavits attached as 
pertinent to consideration of the petition.) 

Wherefore, petitioner respectfully prays that this Court issue its writ of 
certiorari to the [Superior Court of (name) County] [North Carolina Court of 
Appeals] to permit review of the judgment) (order) (decree) above specified, 
upon errors lito be) assigned in the record on appeal constituted in accordance 
with the Rules of Appellate Procedure] [stated as follows: (here list the errors, 
as issues, in the manner provided for the petition for discretionary review)]; 
and that the petitioner have, such other relief as to the Court may seem proper. 

Respectfully submitted, this the ____ day of __._—s—7_ 19. 


. s/ 
_ Attorney for Petitioner 
(Address and Telephone) 
(Verification by petitioner or counsel) 
(Certificate of service upon opposing parties) . 
(Attach a clear copy of the opinion, order, etc., which is the subject of the 
petition and other attachments as described in petition.) 


Petition for Writ of Supersedeas under Rule 23 and Motion for 
Temporary Stay 


A writ of supersedeas operates to stay the execution or enforcement of any 


judgment, order, or other determination of a trial court or of the Court of 


Appeals in civil cases under Appellate Rule 8 or to stay imprisonment or 
execution of a sentence of death in criminal cases (other portions of criminal 
sentences, e.g., fines, are stayed automatically pending an appeal of right). 

A motion for temporary stay is appropriate to show good cause for immediate 
stay of execution on an ex parte basis pending the Court’s decision on the 
Petition for Supersedeas or the substantive petition in the case. 


(Caption) 
KEKKRKKKKKKRKKKKAKKRE KKK KK KK 


TO THE HONORABLE (COURT OF APPEALS) (SUPREME COURT) OF 
NORTH CAROLINA: 

(Plaintiff) (Defendant), (Name of Party), respectfully petitions this Court to 
issue its writ of supersedeas to stay (execution) (enforcement) of the Gudg- 
ment) (order) (decree) of the [Honorable _______, Judge Presiding, (Superior) 
(District) Court of ______ County] [North Carolina Court of soe dated 
__, pending review by this Court of said (judgment) (order) (decree) 
which (here describe the judgment, order, or decree and its operation if not 
stayed); and in support of this petition shows the following: 


Facts 


(Here set out factual background necessary for understanding basis of 
petition and justifying its filing under Rule 23: e.g. trial judge has vacated the 
entry upon finding security deposited under G.S. Section ________ inadequate; 
or that trial judge has refused to stay execution upon motion therefor by 
petitioner; or that circumstances make it impracticable to apply first to trial 
judge for stay, etc.; and showing that review of the trial court judgment is being 
sought by appeal or extraordinary writ.) 


Reasons Why Writ Should Issue 


(Here set out factual and legal argument for justice of issuing writ: e.g., that 
security deemed inadequate by trial judge is adequate under the circum- 
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stances; that irreparable harm will result to petitioner if he is required to obey 
decree pending its review; that petitioner has meritorious basis for seeking 
review, etc.) 


Attachments 


Attached to this petition for consideration by the court are certified copies of 
the (judgment) (order) (decree) sought to be stayed and (here list any other 
certified items from the trial court record and any affidavits deemed necessary 
to consideration of the petition). 

Wherefore, petitioner respectfully prays that this Court issue its writ of 
supersedeas to the [(Superior) (District) Court of _______. County)] [(North 
Carolina Court of Appeals)] staying (execution) (enforcement) of its Gudgment) 
(order) (decree) above specified, pending issuance of the mandate to this Court 
following its review and determination of the (Appeal) (discretionary review) | 
(review by extraordinary writ) (now pending) (the petition for which will be 
timely filed); and that the petitioner have such other relief as to the Court may 
seem proper. 

Respectfully submitted, this the ___ day of ______., 19__. 


s/ 
Attorney for Petitioner 
(Address and Telephone) 


(Verification by petitioner or counsel.) 
(Certificate of Service upon opposing party.) 

Rule 23(e) provides that in conjunction with such a petition for supersedeas, 
either as part of it or separately, the petitioner may move for a temporary stay 
of execution or enforcement pending the Court’s ruling on the petition for 
supersedeas. The following form is illustrative of such a motion for temporary 
stay, either included in the main petition as part of it or filed separately. 


Motion for Temporary Stay 


(Plaintiff) (Defendant) respectfully applies to the Court for an order tempo- 
rarily staying (execution) (enforcement) of the (judgment) (order) (decree) 
which is the subject of (this) (the accompanying) petition for writ of superse- 
deas, such order to be in effect until determination by this Court whether it 
shall issue its writ. In support of this Application, movant shows that (here set 
out the legal and factual argument for the issuance of such a temporary stay 
order; e.g., irreparable harm practically threatened of [if] petitioner must obey 
decree of trial court during interval before decision by Court whether to issue 
writ of supersedeas). | 


Motion for Stay of Execution 


In death cases, the Supreme Court uses an order for stay of execution [of] 
death sentence in lieu of the writ of supersedeas. Counsel should promptly 
apply for such a stay after the judgment of the Superior Court imposing the 
death sentence. The stay of execution order will provide that it remains in 
effect until dissolved. The following form illustrates the contents needed in 
such a motion. 
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TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA: 


Now comes the defendant, (name), who respectfully shows the Court: 

1. That on (date of judgment), The Honorable _______, Judge Presiding, 
Superior Court of _____. County, sentenced the defendant to death, execu- 
tion being set for (date of execution). 

2. That pursuant to G.S. 15A-2000(d)(1), there was an automatic appeal of 
this matter to the Supreme Court of North Carolina, and that defendant’s 
notice of appeal was given (describe the circumstances and date of notice). 

3. That the record on appeal in this case cannot be served and settled, the 
matter docketed, the briefs prepared, the arguments heard, and a decision 
rendered before the scheduled date for execution. 

WHEREFORE, the defendant prays the Court to enter an Order staying the 
execution pending judgment and further orders of this Court. 

Respectfully submitted, this the ___. day of __.___—————~/—sad19__. 


s/ 
Attorney for Defendant 
_ (Address and Telephone) 
(Certificate of Service on Attorney General, District Attorney, and Warden of 
Central Prison) 
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Appendix E. Content of briefs. 
CAPTION 


Briefs should use the caption as shown in Appendix B. The Title of the 
Document should reflect the position of the filing party both at the trial level 
and on the appeal, e.g., DEFENDANT-APPELLANT’S BRIEF, PLAINTIFF- 
APPELLEE’S BRIEF or BRIEF FOR THE STATE. A brief filed in the Supreme 
Court in a case decided by the Court of Appeals is captioned a “New Brief” and 
the position of the filing party before the Supreme Court should be reflected, 
e.g., DEFENDANT-APPELLEE’S NEW BRIEF (where the State has appealed 
from the Court of Appeals in a criminal matter). 

The cover page should contain only the caption of the case. Succeeding pages 
should present the following items, in order. 


INDEX OF THE BRIEF 


Each brief should contain a topical index beginning at the top margin of the 
first page following the cover, in substantially the following form: 


EN DiESX | 
TABLE OF CASES AND AUTHORITIES ................ceccececseseevees i 
QUESTIONS PRESENTED voc. . 2. <deopiculerat ail icin. peers hy. a 1 
STATEMENT, OR THE. CASE oy ccrstue wronaets 2: ixey Besar att fa tee 2 
STATEMENT OF THE FACTS ..... PGS e sais gue eet aan ee . (épanrenl. laa 2 


ARGUMENT: 
I. THE TRIAL COURT COMMITTED REVERSIBLE ERROR 
IN DENYING THE DEFENDANT’S MOTION TO SUP- 
PRESS HIS INCULPATORY STATEMENT BECAUSE 
THAT STATEMENT WAS THE PRODUCT OF AN ILLEGAL 
DETENTION? tii ¢. ise ies eaets UG dee oes caged oll Sas lala eae 6 


2 ok 6 


IV. THE TRIAL COURT COMMITTED REVERSIBLE ERROR 
IN DENYING THE DEFENDANT’S MOTION TO SUP- 
PRESS THE FRUITS OF A WARRANTLESS SEARCH OF 
HIS APARTMENT BECAUSE THE CONSENT GIVEN WAS 


THE PRODUCT OF POLICE COERCION ..................... 18 
CONCLUSION cb iie!,. vsiduioiavek tay? Mis Anas a xen. OR asaaie ak Meee 22 
CER TIBICATE OR, SERVICE ic. n. cs dans onan woe oat me See aoe ee 23 
APPENDIX: 

VOIR DIRE DIRECT EXAMINATION OF JOHN Q. 

Leg Bb nO) A Oe Ao are AR tire at eV eer genic yO ca ot, App. 1-7 

VOIR DIRE CROSS-EXAMINATION OF JOHN Q. 

PUB ET Cig e cues thas stun ty eco meen nr ane App. 8-11 

VOIR DIRE DIRECT EXAMINATION OF OFFICER : 

LAWANGORDER «hii. sects: af sass bate aa ee ais App. 12-17 


VOIR DIRE CROSS-EXAMINATION OF OFFICER 
LAW N. ORDER 


*K 28 ok ok ok 


TABLE OF CASES AND AUTHORITIES 
This table should begin at the top margin of the page following the Index. 


Page reference should be made to the first citation of the authority in each 
question to which it pertains. 
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TABLE OF CASES AND AUTHORITIES 
Dunaway v. New York, 442 U.S. 200, 99 S. Ct 2248, 60 L.Ed.2d 824 


CEO TO IE | Eas ROP RS, Seige 5) Sikes. Bias lias be hai 11 
State v. Perry, 298 N.C 502, 259 S.E.2d 496 (1979) ............c ce, 14 
State v. Reynolds, 298 N.C 380, 259 S.E.2d 848 (1979) ...........00... 12 
United States v. Mendenhall, 446 U.S. 544, 100 S.Ct 1870, 64 | 

Reed AG (1 9OSQ oa ut FE ak et ee Pt! i ela ek eo 14 
4th Amendment, U.S. Constitution .............. cc ccc cece ec eeceeeceecees 28 
14th Amendment, TS Gonstitartion wis teues ae elie fue ee Aa ct 28 
ae GA BRR Se ae aa ees 2s CC TIC RN WT | SRC ROMER C Siena anenameS er 29 
Ree APSE PT See I ee Be dt ray agai. | wk oteralthnete 28 
GS 15A-2283 ............ PRUNE VN ISe Ue Bis. Ws aCe LO Ade be RE IRON AME 29 

*K KK KK 
QUESTIONS PRESENTED 


The inside caption is on “page 1” of the brief, followed by the questions 
presented. The phrasing of the questions presented need not be identical with 
that set forth in the assignments of error in the Record; however, the brief may 
not raise additional questions or change the substance of the questions already 
presented in those documents. The appellee’s brief need not restate the 
‘Scag unless the appellee desires to present additional questions to the 

ourt. 


QUESTIONS PRESENTED 


I. DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN 
DENYING THE DEFENDANT'S MOTION TO SUPPRESS 
HIS INCULPATORY STATEMENT BECAUSE THAT 
STATEMENT WAS THE PRODUCT OF AN 
ILLEGAL DETENTION? 


7k °K Of 


. STATEMENT OF THE CASE 


If the Questions Presented carry beyond page 1, the Statement of the Case 
should follow them, separated by the heading. If the Questions Presented do 
nee carry over, the Statement of the Case should begin at the top of page 2 of 
the brief. 

Set forth a concise chronology of the course of the proceedings in the trial 
court and the route of appeal, including pertinent dates. For example: 


STATEMENT OF THE CASE 


The defendant, John Q. Public, was convicted of first degree rape at the 
October 5, 1988, Criminal Session of the Superior Court of Bath County, the 
Honorable I. M. Wright presiding, and received the mandatory life sentence for 
the Class B felony. The defendant gave written notice of appeal in open court 
to the Supreme Court of North Carolina at the time of the entry of judgment 
on October 8, 1988, the transcript was ordered on October 15, 1988, and was 
delivered to parties on December 10, 1988. 


221 


~ 


Appx. E | RULES OF APPELLATE PROCEDURE Appx. E 


A motion to extend the time for serving and filing the record on appeal was 
allowed by the Supreme Court on January 12, 1989. The record was filed and 
docketed in the Supreme Court on February 25, 1989. 


STATEMENT OF THE FACTS 


The facts constitute the basis of the dispute or criminal charges and the 
procedural mechanics of the case if they are significant to the questions 
presented. The facts should be stated objectively and concisely and should be 
limited to those which are relevant to the issue or issues presented. 

Do not include verbatim portions of the record or other matters of an 
evidentiary nature in the statement of the facts. Summaries and record or 
transcript citations should be used. No appendix should be compiled simply to 
support the statement of the facts. } 

The appellee’s brief need contain no statement of the case or facts if there is 
no dispute. The appellee may state additional facts where deemed necessary, 
or, if there is a dispute of the facts, may restate the facts as they objectively 
appear from the appellee’s viewpoint: 


ARGUMENT 


Each question will be set forth in upper case type as the party’s contention, 
followed by the assignments of error pertinent to the question, identified by 
their numbers and by the pages in the printed record on appeal or in the 
transcript at which they appear, and separate arguments pertaining to and 
supporting that contention, e.g., | 


I. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN DENY- - 


ING THE DEFENDANT’S MOTION TO SUPPRESS HIS INCULPATORY 
STATEMENT BECAUSE THAT STATEMENT WAS THE PRODUCT OF AN 
ILLEGAL DETENTION. 

ASSIGNMENT OF ERROR NO. 2 

(T p. 45, lines 20-23) 


Parties should feel free to summarize, quote from, or cite to the record or 
transcript during the presentation of argument. If the transcript option is 
selected under Appellate Rule 9(c), the Appendix to the Brief becomes a 
consideration, as described in Appellate Rule 28 and below. 

Where statutory or regulatory materials are cited, the relevant portions 
should be quoted in the body of the argument or placed in the appendix to the 
brief. Rule 28(d)(1)c. | . 


CONCLUSION 


State briefly and clearly the specific objective or relief sought in the appeal. 
It is not necessary to restate the party’s contentions, since they are presented’ 
both in the index and as headings to the individual arguments. | 


SIGNATURE AND CERTIFICATE OF SERVICE 


Following the conclusion, the brief must be dated and signed, with the 
an eat mailing address and telephone number, all indented to the center of 

e page. 

The Certificate of Service is then shown with centered, upper case heading. 
The certificate itself, describing the manner of service upon the opposing party 
with the complete mailing address of the party or attorney served is followed 
by the date and the signature of the person certifying the service. 
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APPENDIX TO THE BRIEF UNDER THE TRANSCRIPT OPTION 


Appellate Rules 9(c) and 28 require additional steps to be taken in the brief 
to point the Court to appropriate excerpts of the transcript considered 
essential to the understanding of the arguments presented. 

Counsel is encouraged to cite, narrate, and quote freely within the body of 
the brief. However, if because of length a verbatim quotation is not included in 
the body of the brief, that portion of the transcript and others like it shall be 
gathered into an appendix to the brief which is situated at the end of the brief, 
following all signatures and certificates. Counsel should not compile the entire 
transcript into an appendix to support issues involving directed verdict, 
sufficiency of evidence, or the like. 

The appendix should be prepared so as to be clear and readable, distinctly 
showing the transcript page or pages from which each passage is drawn. 
Counsel may reproduce transcript pages themselves, clearly indicating those 
portions to which attention is directed. 

The appendix should include a table of contents, showing the pertinent 
contents of the appendix, the transcript or appendix page reference and a 
reference back to the page of the brief citing the appendix. 

For example: 


CONTENTS OF APPENDIX 


VOIR DIRE DIRECT EXAMINATION OF JOHN Q. pee rp a 
or T pp. 38-45 

VOIR DIRE CROSS-EXAMINATION OF JOHN Q. PUBLIC .... 35 
(or T pp 46-49) 

VOIR DIRE DIRECT EXAMINATION OF OFFICER 

TON ORDER isos end ha Mal, Bos BGs Ps PRED 39 
(or T pp. 68-73) 

VOIR DIRE CROSS-EXAMINATION OF OFFICER 

AW NOR DERG. at. doiceas. ote) weet ide sbdi) . MaGves hime a haa 45 
(or T pp. 74-76) 


KK OK OK 
The appendix will be printed with the brief to which it is appended; however, 


it will not be retyped, but run as is. Therefore, clarity of image is extremely 
important. 
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Appendix F. Fees and costs. 


Fees and costs are provided by order of the Supreme Court and apply to 
proceedings in either appellate court. There is no fee for filing a motion in a 
cause; other fees are as follows, and should be submitted with the document to 
which they pertain, made payable to the Clerk of the appropriate appellate 
court: ; 

Notice of Appeal, Petition for Discretionary Review, Petition for Writ of 
Certiorari or other extraordinary writ, Petition for Writ of Supersedeas — 
docketing fee of $10.00 for each document, i.e.: docketing fees for a notice of 
appeal and petition for discretionary review filed jointly would be $20.00. 

Petitions to rehear require a docketing fee of $20.00. (Petitions to rehear are 
only entertained in civil cases.) | 

Certification fee of $10.00 (payable to Clerk, Court of Appeals) where review 
of a judgment of Court of Appeals is sought in Supreme Court by notice of 
appeal or by petition. | | 

An appeal bond of $250.00 is required in civil cases per Appellate Rule 6 and 
17. The bond should be filed contemporaneously with the record in the Court 
of Appeals and with the notice of appeal in the Supreme Court. The Bond will 
not be required in cases brought by petition for discretionary review or 
certiorari unless and until the Court allows the petition. 

Costs for printing documents are $1.75 per printed page. The Appendix to a 
brief under the Transcript option of Appellate Rules 9(c) and 28 (b) and (c) will 
be reproduced as is, but billed at the rate of the printing of the brief. 

The Clerk of the Court of Appeals requires that a deposit for estimated 
printing costs accompany the document at filing. The Clerk of the Supreme 
Court prefers to bill the party for the costs of printing after the fact. | 

Court costs on appeal total $9.00, plus the cost of copies of the opinion to each 
_ party filing a brief, and are imposed when a notice of appeal is withdrawn or 
dismissed and when the mandate is issued following the opinion in a case. 

Photocopying charges are $.20 per page. The electronic transmission fee for 
documents sent from the clerk’s office, which is in addition to standard 
photocopying charges, is $5.00 for the first 25 pages and $.20 for each page 
thereafter. The electronic transmission fee for documents received by the 
clerk’s office for filing pursuant to Rule 26(a)(2) is $10.00 per document filed. 
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A 


ADMINISTRATIVE BOARDS AND 
AGENCIES. 

Appeals from superior court review. . 

Record on appeal, App. Proc. Rule 9, (b). 

Further procedures for perfecting and 
prosecuting the appeal, App. Proc. 
Rule 18, (e). 

Miscellaneous provisions of law 
governing in agency appeals, App. 
Proc. Rule 20. 

Record on appeal. 

Composition, App. Proc. Rule 18, (c). 
Settling the record, App. Proc. Rule 18, (d). 

Taking appeal. 

Extensions of time, App. Proc. Rule 18, (f). 
Generally, App. Proc. Rule 18, (a). 
Time and method, App. Proc. Rule 18, (b). 


AMICUS CURIAE BRIEFS, App. Proc. Rule 
28, (i). 


APPEAL BONDS. 
Forma pauperis, App. Proc. Rule 17, (d). 
Supreme court review. 
Appeals of right from court of appeals, App. 
Proc. Rule 17, (a). 
Discretionary review on SEAR CAO App. 
Proc. Rule 17, (b), (c). 


APPEAL INFORMATION STATEMENT, 
App. Proc. Rule 41. 


APPEARANCES. 
Attorneys at law, App. Proc. Rule 33, (a). 


APPELLANTS. 
Brief. 
Content, App. Proc. Rule 28, (b). 
Joinder of parties on appeal, App. Proc. 
Rule 5, (a). 
Supreme court review. 
Discretionary review on certification. 
Definition of appellant, App. Proc. Rule 
15, (i). 
Scope of review of decisions. 
Definition of appellant, App. Proc. Rule 
16, (c). 


APPELLEES. 
Brief. 
_. Content. 
Presentation of additional questions, 
App. Proc. Rule 28, (c). 
Joinder of parties on appeal, App. Proc. 
Rule 5, (b). | 
Supreme court review. 
Discretionary review on certification. 
Definition of appellee, App. Proc. Rule 
15, (i). 


APPELLEES —Cont’d 
Supreme court review —Cont’d 
Scope of review of decisions. 
Definition of appellee, App. Proc. Rule © 
16, (c). 


ARGUMENTS. 


_ Oral argument. 


See ORAL ARGUMENT. 


ATTORNEYS AT LAW. 
Agreements, App. Proc. Rule 33, (b). 
Appearances, App. Proc. Rule 33, (a). 


B 


BONDS, SURETY. 
Appeal bonds, App. Proc. Rule 17. 


BRIEFS. 
Additional authorities, App. Proc. Rule 28, 
(g). 
Amicus curiae briefs, App. Proc. Rule 28, 
(1). 
Appendices to briefs, App. Proc. Rule 28, 
(d). 
Contents. 
Appellant’s brief, App. Proc. Rule 28, (b). 
Appellee’s brief, App. Proc. Rule 28, (c). 
Presentation of additional questions, 
App. Proc. Rule 28, (c). 
Copies reproduced by clerk, App. Proc. 
Rule 13, (b). 
Filing and service. 
Consequence of failure to file and serve, 
App. Proc. Rule 13, (c). 
Copies reproduced by clerk, App. Proc. Rule 
13, (b). 
Failure to file. 
Consequences, App. Proc. Rule 18, (c). . 
Time, App. Proc. Rule 13, (a). 
Function, App. Proc. Rule 28, (a). 
Joinder of multiple parties in briefs, App. 
Proc. Rule 28, (f). 
Page limitation, App. Proc. Rule 28, (j). 
References to record, App. Proc. Rule 28, 
(e). 
Reply briefs, App. Proc. Rule 28, (h). 
Submission of case on written briefs in 
lieu of oral argument, App. Proc. Rule 
30, (d). 
Supreme court review. 
Appeal of right from court of appeals, App. 
Proc. Rule 14, (d). 
Discretionary review on certification by 
supreme court, App. Proc. Rule 15, (g). 


C 


CALENDAR OF CASES FOR HEARING, 
App. Proc. Rule 29, (b). 
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CERTIORARI. 


Death penalty cases, App. Proc. Rule 21, (f). 


Generally, App. Proc. Rule 21, (a). 
Petition for writ. 

Content, App. Proc. Rule 21, (c). 

Filing and service, App. Proc. Rule 21, (c). 


Post conviction matters, App. Proc. Rule 21, 


(e). 
Death penalty cases, App. Proc. Rule 21, 
(f) 


To which appellate court addressed, App. 
Proc. Rule 21, (b). 
Response. 


Determination by court, App. Proc. Rule 21, 


(d). 
Scope of the writ, App. Proc. Rule 21, | 


CIVIL CASES. 
How and when taken, App. Proc. Rule 3. 
Judgments and orders rendered, App. 
Proc. Rule 3, (a). 
Notice of appeal. 
Content, App. Proc. Rule 3, (d). 
Service, App. Proc. Rule 3, (e). 
Ordering transcript, App. Proc. Rule 7, , 
(a). 
Preparation and delivery of transcript, 
App. Proc. Rule 7, (b). 
Record on appeal, App. Proc. Rule 9, (b). 
Stay pending appeal, App. Proc. Rule 8. 
Time when taken by written notice, App. 
Proc. Rule 3, (c). 


CLERKS OF COURT. 
Briefs. 

Copies reproduced by clerk, App. Proc. Rule 

13, (b). 

Docket book, App. Proc. Rule 39, (b). 
Duties generally, App. Proc. Rule 39, (a): 
Judgment docket, App. Proc. Rule 39, (b). 
Minute book, App. Proc. Rule 39, (b). 
Records, App. Proc. Rule 39. 


COMPUTATION OF TIME. 
Generally, App. Proc. Rule 27. 


. CONSOLIDATION OF ACTIONS ON 
APPEAL, App. Proc. Rule 40. 


CONTENT OF NOTICE OF APPEAL, App. 
Proc. Rule 3, (d). 


COPIES. 
Briefs. 
Reproduction by clerk, App. Proc. Rule 13, 
(b). 
Extraordinary writs, App. Proc. Rule 24. 
Record on appeal, App. Proc. Rule 12, (c). 


COSTS, App. Proc, Rule 6. 
Criminal appeals. 

No security for costs, App. Proc. Rule 6, (e). 
Execution to collect costs in appellate 

courts, App. Proc. Rule 35, (d). 

Forma pauperis, App. Proc. Rule 6, (b). 
Mandates of the courts. 

Direction as to costs, App. Proc. Rule 35, 

(b). 


COSTS —Cont’d 
Record on appeal. 
Filing of security for cost with record on 
appeal, App. Proc. Rule 6, (c). 
Inclusion of unnecessary matter. 
Penalty for inclusion, App. Proc. Rule 9, 
(b). 
Security for costs. 
Criminal appeals. 
No security for costs, Appl Proc. Rule 6, 
(e). 
Dismissal of appeal for failure to file or for 
defect in security, App. Proc. Rule 6, 
(d). 
Filing with record on appeal, App. Proc. 
Rule 6, (c). 
In forma pauperis appeals, App. Proc. Rule 
6, (b). 
Regular course, App. Proc. Rule 6, (a). 
Taxable in trial tribunals, App. Proc. Rule 
35, (c). 
To whom allowed, App. Proc. Rule 35, (a). 


COURT OF APPEALS. 
Supreme court review. 
Appeals of right under G.S. 7A-30, App. 
Proc. Rule 14. 
Terms and sittings, App. Proc. Rule 29, (a). 


CRIMINAL CASES. 
Content of notice of appeal, App. Proc. 
Rule 4, (b). 
How and when taken, App. Proc. Rule 4. 
Manner of taking, App. Proc. Rule 4, (a). 
Notice of appeal. 
Content, App. Proc. Rule 4, (b). 
Service, App. Proc. Rule 4, (c). 
Ordering transcript, App. Proc. Rule 7, , 
(a). : 
Petition for rehearing. 
Not entertained, App. Proc. Rule 31, (g). 
Preparation and delivery of transcript, 
App. Proc. Rule 7, (b). 
Record on appeal, App. Proc. Rule 9, (b). 
Service of notice of appeal, App. Proc. 
Rule 4, (c). 
Time for taking appeal, App. Proc. Rule 4, 
(a). 
To which appellate court addressed, App. 
Proc. Rule 4, (d). 


D 


DEATH OF PARTY. 
Substitution of parties, App. Proc. Rule 38, 
(a). 


DEFINITIONS. 
Supreme court review. 
Appellants and appellees, App. Proc. Rules 
15, (i), 16, (c). 
Trial tribunal, App. Proc. Rule 1, (c). 
DISTRICT COURTS. 
Trial tribunals. 
Inclusion within term, App. Proc. Rule 1, 


(c). 
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DOCKETS, App. Proc. Rule 12, (b). 
Clerk’s docket book, judgment book and 
minute book, App. Proc. Rule 39, (b). 


1) 


EXECUTIONS. 
Costs. 


Collection of costs in appellate courts, App. 


Proc. Rule 35, (d). 


EXTENSIONS OF TIME. 
Administrative boards and agencies. 
Taking appeal, App. Proc. Rule 18, (f). 
Granting, App. Proc. Rule 27, (c). 
Motions. 
How determined, App. Proc. Rule 27, (d). 


EXTRAORDINARY WRITS. 


Copies, App. Proc. Rule 24. 
Forms, App. Proc. Rule 24. 


F 


FAILURE TO COMPLY. 

Penalties for failure, App. Proc. Rule 25. 
FILING, App. Proc. Rule 26, (a). 

Copies, App. Proc. Rule 26, (g). 

Form of papers, App. Proc. Rule 26, (g). 
FORMA PAUPERIS. 

Appeal bonds, App. Proc. Rule 17, (d). 
Costs. 

Security for costs, App. Proc. Rule 6, (b). 
Extraordinary writs, App. Proc. Rule 24. 
Record on appeal, App. Proc. Rule 9, (c). 
FORMS, App. Proc. Appx. D. 


FRIVOLOUS APPEALS. 
Sanctions, App. Proc. Rule 34. 


I 


INDUSTRIAL COMMISSION. ; 

Appeals of right, App. Proc. Rule 14, (a). 

Inclusion in term “trial tribunal,” App. 
Proc. Rule 1, (c). 


INFORMATION STATEMENT. 


Appeal information statement, App. Proc. 


Rule 41. 


INSURANCE. 
Commissioner of insurance. 


Inclusion within term “trial tribunal,” App. 


Proc. Rule 1, (c). 


INTERLOCUTORY ORDERS. 
Supreme court review. 
Discretionary review on certification, App. 
Proc. Rule 15, (h). 


J 


JOINDER OF ACTIONS AND PARTIES, 
App. Proc. Rule 5. 
Briefs. 
Joinder of ulipls parties in brief, App. 
Proc. Rule: 28, (f). 


JOINDER OF ACTIONS AND PARTIES 
—Cont’d 

Consolidation of actions on appeal, App. 
Proc. Rule 40. 

Procedure after joinder, App. Proc. Rule 5, 
(c). 


JOINT APPELLANTS AND APPELLEES. 
Service of process, App. Proc. Rule 26, (e). 


JUDGES. 
Trial judges authorized to enter orders. 
Death, incapacity or absence of particular 
judge authorized, App. Proc. Rule 36, 
(b). 
When particular judge not specified by rule, 
App. Proc. Rule 36, (a). 


JURISDICTION. 
Rules do not affect jurisdiction, App. Proc. 
Rule 1, (b). 


M 


MAIL. 
Additional time after service by mail, 
App. Proc. Rule 27, (b). 


MANDAMUS AND PROHIBITION. 
Determination by court, App. Proc. Rule 
2254e); 
Petition for writ. 
Contents, App. Proc. Rule 22, (b). 
Filing and service, App. Proc. Rule 22, (b). 
Response, App. Proc. Rule 22, (c). 
To which appellate court addressed, App. 
Proc. Rule 22, (a). 


MANDATES OF THE COURTS. 
Costs. 
Direction as to costs in mandates, App. 
Proc. Rule 35, (b). 
Generally, App. Proc. Rule 32, (a). 
Time of issuance, App. Proc. Rule 32, (b). 


MERGER OF ACTIONS ON APPEAL, App. 
Proc. Rule 40. 


MOTIONS IN APPELLATE COURTS. 
Content, App. Proc. Rule 37, (a). 
Determination, App. Proc. Rule 37, (b). 
Response, App. Proc. Rule 37, (a). 
Time, App. Proc. Rule 37, (a). 


N 


NONCOMPLIANCE. 
Penalties for failure to comply with 
rules, App. Proc. Rule 25. 


O 


ORAL ARGUMENT. 
Briefs. 
Submission on written briefs, App. Proc. 
Rule 30, (d). 
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ORAL ARGUMENT —Cont’d 

Content, App. Proc. Rule 30, (a). 

Decision of appeal without publication 
on opinion, App. Proc. Rule 30, (e). 

Decision without oral argument, App. 
Proc. Rule 30, (f). 

Nonappearance of parties, App. Proc. Rule 
BO (C): 

Order of argument, App. Proc. Rule 30, (a). 

Pre-argument review, App. Proc. Rule 30, 
(f). 

Time allowed for argument, App. Proc. 
Rule 30, (b). 


ORDERS. 
Trial judges authorized to enter orders. 
Death, incapacity or absence of particular 
judge authorized, App. Proc. Rule 36, 
(b). 
When particular judge not specified by rule, 
App. Proc. Rule 36, (a). 


P 


PARTIES. 
Joinder on appeal, App. Proc. Rule 5. 
Multiple parties. 
Service of process upon numerous parties 
proceeding separately, App. Proc. Rule 
26, (f). 
Substitution of parties. 
Death of party, App. Proc. Rule 38, (a). 
Public officers. 
Death or separation from office, App. 
Proc. Rule 38, (c). - 
Reasons. other than death, App. Proc. Rule 
38, (b). 


PRE-ARGUMENT REVIEW, App. Proc. 
Rule 30, (f). 


PROHIBITION, App. Proc. Rule 22. 


PUBLIC OFFICERS AND EMPLOYEES. 
Death or separation from office. 
Substitution of parties, App. Proc. Rule 38, 
(c). 


PUBLIC UTILITIES. 
Utilities commission. 


Parties to appeal from agencies, App. Proc. 
Rule 19, (a). 


PUBLISHED OPINIONS. 
Decision without, App. Proc. Rule 30, (e). 


R 


RECORD ON APPEAL. 
Administrative boards and agencies. 
Appeals from superior court review, App. 
Proc. Rule 9, (a). 
Composition of record on appeal, App. Proc. 
Rule 18, (c). 
Settling the record, App. Proc. Rule 18, (d). 


RECORD ON APPEAL —Cont’d 
Amendments, App. Proc. Rule 9, (b). © 
Assignments of error in record, App. Proc. 
Rule 10. 
Cross assignments of error by appellee, 
App. Proc. Rule 10, (d). 
Form, App. Proc. Rule 10, (c). 
Briefs. 
References in briefs to record, App. Proc. 
Rule 28, (e). 
Civil cases and special proceedings, App. 
Proc. Rule 9, (a). 
Composition, App. Proc. Rule 9, (a). 
Copies, App. Proc. Rule 12, (c). 
Costs. . 
Inclusion of unnecessary matter, App. Proc. 
Rule 9, (b). 
Counsel identified, App. Proc. Rule 9, (b). 
Criminal cases, App. Proc. Rule 9, (a). 
Diagrams, App. Proc. Rule 9, (d). 
Discovery materials. 
Presentation, App. Proc. Rule 9, (c). 
Docketing the appeal, App. Proc. Rule 12, 
(b). 
Electronic recording of narrative or 
transcript, App. Proc. Rule 9, (c). 
Evidence. 
Presentation of testimonial evidence and 
other proceedings, App. Proc. Rule 9, 
(c). 
Exhibits, App. Proc. Rule 9, (d). 
Filing. 
Time for filing, App. Proc. Rule 12, (a). 
Filing dates and signatures on papers, 
App. Proc. Rule 9, (b). 
Form, App. Proc. Rule 9, (b). 
Function, App. Proc. Rule 9, (a). 
Limiting scope of review, App. Proc. Rule 
10, (a) 
Inclusion of unnecessary matter. 
Costs charged as penalty, App. Proc. Rule 
9, (b). 
Limiting scope of review. 
Function, App. Proc. Rule 10, (a). 
Models, App. Proc. Rule 9, (d). 
Order of arrangement, App. Proc. Rule 9, 
(b). 
Pagination, App. Proc. Rule 9, (b). 
Presentation of testimonial evidence and 
other proceedings, App. Proc. Rule 9 , 
(c). 
Scope of review. _ 
Function in limiting scope, App. Proc. Rule 
10, (a). 
Security for costs on appeal. 
Filing with record, App. Proc. Rule 6, (ce). 
Settling the record, App. Proc. Rule 11. 
Agreement, App. Proc. Rule 11, (a). 
Approval by appellee of appellant’s 
proposed record on appeal, App. Proc. 
Rule 11, (b). 
Extensions of time, App. Proc. Rule 11, (f). 
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RECORD ON APPEAL —Cont’d 
Settling the record —Cont’d 
Failure of appellant to request judicial 
settlement, App. Proc. Rule 11, (c). 
Judicial order, App. Proc. Rule 11, (c). 
Multiple appellants. 
Single record on appeal, App. Proc. Rule 
11, (d). 
Order of court to settle, App. Proc. Rule 11, 
(c). 
Time. 
Extensions of time, App. Proc. Rule 11, 
(f). 
Signatures on papers, App. Proc. Rule 9, 
(b). 


Supreme court review. 
» Appeal of right from court of appeals, BD: 
Proc. Rule 14, (c). 
Discretionary review on ceruutegan, App. 
Proc. Rule 15, (f). 
Testimonial evidence. 
Presentation, App. Proc. Rule 9, (c). 
Transcripts. App. Proc. Rule 7 


REHEARING. 
Petition for rehearing. 

Content, App. Proc. Rule 31, (a). 

Determination, App. Proc. Rule 31, (c). 

Filing, App. Proc. Rule 31, (b). 

How addressed, App. Proc. Rule 31, (b). 

No petition in criminal cases, App. Proc. 
Rule 31, (g). 

Procedure upon granting, App. Proc. Rule 
31, (d). 

Stay of execution, App. Proc. Rule 31, (e). 

Time for filing, App. Proc. Rule 31, (a). 

Waiver by appeal from court of eves 
App. Proc. Rule 31, (f). 


Ss 


SCOPE OF REVIEW. 
Record on appeal. 
Function in limiting scope, App. Proc. Rule 
10, (a). 
Supreme court review. 
Appeal based solely upon dissent, App. 
Proc. Rule 16, (b). 
How determined, App. Proc. Rule 16, (a). 


SCOPE OF RULES, App. Proc. Rule 1, (a). 


SERVICE OF PROCESS. 

Copies of all papers required to be 
served, App. Proc. Rule 26, (b). 

Form of papers, App. Proc. Rule 26, (g). 


Joint appellants and appellees, App. Proc. 


Rule 26, (e). 
Mail. 
Additional time after service by mail, App. 
Proc. Rule 27, (b). 
Manner of service, App. Proc. Rule 26, (c). 
Notice of appeal, App. Proc. Rules 3, (e), 4, 
(c). 


SERVICE OF PROCESS —Cont’d 
Numerous parties to appeal proceeding 
separately, App. Proc. Rule 26, (f). 

Proof of service, App. Proc. Rule 26, (d). 

Size of papers, App. Proc. Rule 26, (g). 

Supreme court review. 

Appeals of right from court of appeals or 

industrial commission, App. Proc. Rule 
14, (a). 


SESSIONS OF COURT, App. Proc. Rule 29, 
(a). 


STAYS. 

Petition for rehearing, App. Proc. Rule 31, 
(e). 

Supersedeas, App. Proc. Rule 23. 


STAYS PENDING APPEAL. 
Civil cases, App. Proc. Rule 8. 
Criminal cases, App. Proc. Rule 8, (b). 


SUBSTITUTION OF PARTIES, App. Proc. 
Rule 38. 


SUPERIOR COURT. 
Trial tribunals, App. Proc. Rule 1, (c). 


SUPERSEDEAS. 

Determination by court, App. Proc. Rule 
23, (d). 

Petition. 

Content, App. Proc. Rule 23, (c). 

Filing and service, App. Proc. Rule 23, (c).. 
Response, App. Proc. Rule 23, (d). 
Supreme court review. 

Pending review by supreme court, App. 

Proc. Rule 23, (b). 
Temporary stay, App. Proc. Rule 23, (e). 
Trial tribunal judgments and orders. 
Pending review of trial tribunal judgments 
and orders, App. Proc. Rule 23, (a). 


SUPREME COURT REVIEW. 
Appeal bonds. 
Forma pauperis, App. Proc. Rule 17, (d). 
Appeal of right from court of appeals, 
App. Proc. Rule 14. 
Appeal bond, App. Proc. Rule 17, (a). 
Briefs, App. Proc. Rule 14, (d). 
Filing and service, App. Proc. Rule 14, 
(d). 
Failure to file or serve, App. Proc. Rule 
14, (d). 
Content of notice, App. Proc. Rule 14, (b). 
Definition of appellant and appellee, App. 
Proc. Rule 16, (c). 
Notice of appeal. 
Content, App. Proc. Rule 14, (b). 
Filing and service, App. Proc. Rule 14, 
(a). 
Record on appeal, App. Proc. Rule 14, (c). 
Scope of review, App. Proc. Rule 16, (a). 
Appeal based solely upon dissent, App. 
Proc. Rule 16, (b). 
Appeal of right from industrial 
commission. 
Notice of appeal. 
Filing of service, App. Proc. Rule 14, (a). 
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SUPREME COURT REVIEW —Cont’d 
Discretionary review on certification. 
Appeal bonds, App. Proc. Rule 17, (b), (c). 
Appellants. 
Defined, App. Proc. Rules 15, (i), 16, (c). 
Appellee. 
Defined, App. Proc. Rules 15, (i), 16, Ce), 
Briefs. 
Filing and service, App. Proc. Rule 15, 
(g). 
Interlocutory orders, App. Proc. Rule 15, 
(h). 
Petition of party, App. Proc. Rule 15, (a). 
Content, App. Proc. Rule 15, (c). 
Filing and service, App. Proc. Rule 15, 
(b). 
Response to petition, App. Proc. Rule 15, 
(d). 


Procedure for certification, App. Proc. Rule . 


15, (e). 
Record on appeal, App. Proc. Rule 15, (f). 
Response to petition of party, App. Proc. 
Rule 15, (d). 
Scope of review, App. Proc. Rule 16, (a). 
Forma pauperis. 
Appeal bonds, App. Proc. Rule 17, (d). 
Scope of review of decisions of court of 
appeals. 
Appeal based solely upon dissent, App. 
Proc. Rule 16, (b). 
How scope determined, App. Proc. Rule 16, 
(a). 
Terms and sittings, App. Proc. Rule 29, (a). 


SUSPENSION OF RULES. 
Grounds, App. Proc. Rule 2. 


dk 


TERMS AND SITTINGS OF COURTS, 
App. Proc. Rule 29, (a). 


TIME. 
Administrative agencies. 
Extensions of time, App. Proc. Rule 18, (f). 
Method and time of taking appeal, App. 
Proc. Rule 18, (b). 
Civil case. 
Appeal by written notice, App. es Rule 8, 
(c). 
Computation, App. Proc. Rule 27. 
Criminal cases, App. Proc. Rule 4, (a). 
Extensions of time. 
Granting, App. Proc. Rule 27, (c). 
Mail. 
Additional time after service by mail, App. 
Proc. Rule 27, (b). 
Mandates of the courts. 
Time of issuance, App. Proc. Rule 32, (b). 
Motions in appellate courts, App. Proc. 
Rule 37, (a). 


TIME —Cont’d 


Oral argument. 


Allowable time for argument, App. Proc. 
Rule 30, (b). 
Petition for rehearing, App. Proc. Rule 31, 
(a). 
Record on appeal. 
Filing, App. Proc. Rule 12, (a). 
Settling the record. 
Extensions of time, App. Proc. Rule 11, 
(f). 
Service by mail. 
' Additional time, App. Proc. Rule 27, (b). 
Transcripts. 
Ordering, App. Proc. Rule 7, , (a). 
Preparation and delivery, App. Proc. Rule. 
7, (b). 


‘TIMETABLE OF APPEALS, App. Proc. 


Appx. A. 


TIME WHEN TAKEN BY WRITTEN 
NOTICE, App. Proc. Rule 3, (c). 


TITLE OF RULE, App. Proc. Rule 42. 


TRANSCRIPTS. 

Delivery, App. Proc. Rule 7, (b). 

Ordering of transcript, App. Proc. Rule 7, 
(a). 

Preparation, App. Proc. Rule 7, (b). 

Service of documentation of transcript 
arrangement, App. Proc. Rule 7, , (a). 


TRIAL TRIBUNAL. 
Defined, App. Proc. Rule 1, (c). 


U 


UTILITIES COMMISSION. 
Inclusion within term “trial tribunal,” 
App. Proc. Rule 1, (c). 


V 


VARIANCES OF RULES. 
Grounds for variance, App. Proc. Rule 2. 


WwW 


WORKERS’ COMPENSATION. 
Industrial commission. 
Inclusion within term “trial tribunal,” App. 
Proc. Rule 1, (c). 
Parties to appeal from agencies, App. pal! 
Rule 19, (b). 


WRITS. 
Extraordinary writs. 

Copies, App. Proc. Rule 24. 

Form of papers, App. Proc. Rule 24. 
Petition for writ, 
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RULES OF THE JUDICIAL STANDARDS 
COMMISSION 


Adopted January 1, 1973, 
with amendments received through September 10, 1997. 


Rule Rule 
1. Authority. 138.. Medical examination. 
2. Organization; Officers; Meetings; Quorum. 14. Rights of respondent. 
3. Interested party. 15. Evidence. 
‘§ Sa. | 16. Amendments to notice or answer. 
6. Unfounded or frivolous complaints. os aang yauns. 
7. Preliminary investigation. s Bh : 
Be iivate/Adinonition. 19. Record of proceedings. 
9. Notice of formal proceedings. 20. Transmission of recommendations to Su- 
10. Answer. preme Court. | 
11. Formal hearings. 21. Proceedings in the Supreme Court. 
12. Witnesses; Oaths; Subpoenas; Compensa- 
eee Index follows Rules. 


Rule 1. Authority. 


These rules are promulgated pursuant to the authority contained in G.S. 
7A-377, and are effective January 1, 1973. 


Rule 2. Organization; Officers; Meetings; Quorum. 


~The Commission shall have a Chairman, who is the Court of Appeals 

member, and a Vice-Chairman, who shall be elected by the members. The 
Vice-Chairman shall preside in the absence of the Chairman. The Commission 
shall also have a Secretary, who shall be elected by the members and perform 
such duties as the Commission may assign. The Vice-Chairman and Secretary 
shall serve for one-year terms, and may succeed themselves. 

The Commission shall meet on the call of the Chairman or of any four 
members. 

A quorum for the conduct of business shall consist of any four members, 
except as otherwise provided in these rules. 

Each member of the Commission, including the Chairman, Vice-Chairman, 
Secretary, or other presiding member, shall be a voting member. 

The Commission shall ordinarily meet in Raleigh, but may meet anywhere 
in the State. The Commission’s address is P. O. Box 1122, Raleigh, N.C. 27602. 


Rule 3. Interested party. 


A judge who is a member of the Commission is disqualified from acting in 
any case in which he is a respondent, except in his own defense. 


Rule 4. Confidentiality of proceedings. 


(a) Unless otherwise waived by the justice or judge involved, all papers filed 
with and proceedings before the Commission, including any preliminary 
investigation which the Commission may make, are confidential except as 
provided herein. If the Commission concludes that formal proceedings should 
be instituted after a preliminary investigation is completed, the notice and 
complaint filed by the Commission along with the answer and all other 
pleadings are not confidential. Formal hearings ordered by the Commission 
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are not confidential, and recommendations of the Commission to the Supreme 
Court along with the record filed in support of such recommendations are not 
confidential. 

(b) At the request of the judge involved or on its own motion in any case in 
which a complaint filed with the Commission or a Commission proceeding is 
made public by the complainant, the judge involved, independent sources, or 
the law, the Commission may issue such statements of clarification and 
correction as it deems appropriate in the interest of maintaining confidence in - 

the justice system. Such statements may address the status and procedural 
aspects of the proceeding, the judge’s right to a fair hearing in accordance with 
due process requirements, and any official action or disposition by the 
Commission, including release of its written notice to the complainant or the 

judge of such action or disposition. — 3 

(c) All written communications to a judge (counsel, guardian, guardian ad 
litem) which are considered confidential pursuant to these rules shall be 
enclosed in a securely sealed inner envelope marked “Confidential.” 


CASE NOTES 
Minority Recommendations Not Confi- confidential and should be filed with the State 
dential. — A written minority recommenda- Supreme Court together with the Commis- 
tion filed with the Judicial Standards Commis- sion’s recommendation. In re Bissell, 333 N.C. 


sion by one or more of its members is not 766, 429 S.E.2d 731 (1993). 


Rule 5. Defamatory matter. 


Testimony and other evidence presented to the Commission is privileged in 
any action for defamation. | 


Rule 6. Unfounded or frivolous complaints. 


(a) Upon receipt of a written complaint that is obviously unfounded or 
frivolous, the Commission shall write a short letter of explanation to the | 
complainant. The judge involved shall not be notified of these complaints 
unless otherwise determined. | | 

(b) A determination that a complaint is unfounded or frivolous may be made 
by two Commission members one of whom must be a judge or attorney. Such 
determination may be reconsidered by the full Commission at its next meeting. 


Rule 7. Preliminary investigation. 


(a) The Commission, upon receiving a written complaint, not obviously 
unfounded or frivolous, alleging facts indicating that a judge may be guilty of 
willful misconduct in office, willful and persistent failure to perform his duties, 
habitual intemperance, conviction of a crime involving moral turpitude, or 
conduct prejudicial to the administration of justice that brings the judicial 
office into disrepute, or alleging that a judge is suffering from a mental or 
physical incapacity interfering with the performance of his duties, which 
incapacity is, or is likely to become, permanent, shall make a preliminary 
Investigation to determine whether formal proceedings should be instituted. 
The Commission may also make a preliminary investigation on its own motion. 

(b) The judge shall be notified of the investigation, the nature of the charge, 
and whether the investigation is on the Commission’s own motion or upon 
written complaint, and afforded a reasonable opportunity to present such 
relevant matters as he may choose. Such notice shall be in writing, and may be 
transmitted by a member of the Commission, any person of suitable age and 
discretion designated by it, or by certified or registered mail. 
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(c) Once a preliminary investigation has been ordered, if the Commission 
feels that immediate suspension of the judge involved is necessary for the 
proper administration of justice, it may recommend to the Chief Justice that 
the judge be temporarily suspended from performing judicial duties pending 
final disposition of the inquiry. A copy of the recommendation shall be provided 
to the judge by certified mail. 

If the preliminary investigation does not disclose sufficient cause to warrant 
further proceedings, the judge shall be so notified, and the case closed. 


CASE NOTES 


Cited in In re Cornelius, 335 N.C. 198, 436 
S.E.2d 836 (1993). 


Rule 8. Private admonition. 


The Commission may issue a private admonition in any inquiry which 
discloses conduct by a judge which requires attention but is not of such a 
nature as would warrant a recommendation of censure or removal; provided, 
no private admonition may be issued after a formal proceeding has been 
instituted in accordance with Rule 9. Issuance of a private admonition will not 
bar proceedings before the Commission in future inquiries concerning similar 
or other conduct by a judge who receives a private admonition. In the event the 
- Commission intends to refer to or consider, in subsequent proceedings, an 
inquiry which has been closed with a private admonition, adequate notice of 
such intentions shall be included in the Rule 9, NOTICE OF FORMAL 
PROCEEDINGS to the judge. 


Rule 9. Notice of formal proceedings. 


After the preliminary investigation has been completed, if the Commission 
concludes that formal proceedings should be instituted, it shall promptly so 
notify the judge. Such notice shall be entitled “BEFORE THE JUDICIAL 
STANDARDS COMMISSIONS, Inquiry Concerning a Judge, No....... ” The 
notice shall identify the complainant, and shall specify in ordinary and concise 
language the charge or charges against the judge. The judge shall be advised 
of the alleged facts upon which such charges are based, and a copy of the 
verified complaint shall be furnished to the judge, and the notice shall advise 
the judge of his right to file a written, verified answer to the charges against 
him within 20 days after service of the notice upon him. The notice shall be 
served upon the judge by personal service by a member of the Commission, or 
some person of suitable age and discretion designated by it. If, after reasonable 
efforts to do so, personal service cannot be effected, service by certified or 
registered mail is authorized. Notice by mail shall be addressed to the judge at 
his residence of record. 


Rule 10. Answer. 


(a) Within 20 days after service of the complaint and notice of formal 
proceedings the judge may file with the Commission an original and 8 copies of 
an answer, which shall be verified. ' 

(b) The notice, complaint and answer constitute the pleadings. No further 
pleadings may be filed, and no motions may be filed against any of the 
pleadings. 
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Rule 11 . RULES OF THE JUDICIAL STANDARDS COMMISSION Rule 14 
CASE NOTES 


Cited in In re Martin, 333 N.C. 242, 424 
S.E.2d 118 (1993). 


Rule 11. Formal hearings. 


Upon the filing of an answer, or upon the expiration of the time allowed for 
its filing, the Commission shall order a formal hearing before it concerning the 
charges. The hearing shall be held no sooner than 10 days after filing of the 
answer, or after the deadline for filing of the answer, unless the judge consents 
to an earlier hearing. The notice shall be served in the same manner as the 
notice of charges under Rule 9. 

At the date set for the formal hearing, the Commission shall proceed 
whether or not the judge has filed an answer, and whether or not he appears 
in person or through counsel, but failure of the judge to answer or to appear 
shall not be taken as evidence of the facts alleged in the charges. 

_ Special counsel (who shall be an attorney) employed by the Commission, or 
counsel supplied by the Attorney General at the request of the Commission, 
shall present the evidence in support of the charges. | 

The hearing shall be recorded by a reporter employed by the Commission for 
this purpose. (Amended: December 12, 1975.) 


Rule 12. Witnesses; Oaths; Subpoenas; Compensation. 


Witnesses shall take an oath or affirmation to tell the truth. The oath to 
witnesses may be administered by any member of the Commission. 

Subpoenas to witnesses shall be issued in the name of the State, and shall be 
signed by a member of the Commission. They shall be served, without fee, by 
any officer authorized to serve process of the General Court of Justice. 

Witnesses are entitled to the same compensation and reimbursement for 
travel expenses as witnesses in a civil case in the General Court of Justice. 
Vouchers authorizing disbursements for Commission witnesses shall be signed 
by the Chairman or Secretary of the Commission. CES | 


Rule 13. Medical examination. 


When the mental or physical health of a judge is in issue, the Commission 
may request the judge to submit to an examination by a licensed physician or 
physicians of its choosing. If the judge fails to submit to the examination, the 
Commission may take his failure into account, unless it has good reason to 
believe that the judge’s failure was due to circumstances beyond his control. 
The judge shall be furnished a copy of the report of any examination conducted 
under this rule. 

The examining physician or physicians shall receive the fee of an expert 
witness, to be set by the Commission. 


Rule 14. Rights of respondent. 


In formal hearings involving his censure, removal, or retirement, a judge 
shall have the right and opportunity to defend against the charges by 
introduction of evidence, representation by counsel, and examination and 
cross-examination of witnesses. He shall also have the right to the issuance of 
subpoenas for attendance of witnesses to testify or to produce books, papers, 
and other evidentiary matter. 

A copy of the transcript of proceedings prepared for transmission to the 
Supreme Court shall be furnished to the judge and, if he has objections to it, 
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Rule 15 RULES OF THE JUDICIAL STANDARDS COMMISSION Rule 20 


he may within 10 days present his objections to the Commission, and the 
Chairman or Vice-Chairman or his designee shall consider his objections and 
settle the record prior to transmitting it to the Supreme Court. 

The judge has the right to have all or any portion of the testimony in the 
hearings transcribed at his own expense. 

Once the judge has informed the Commission that he has counsel, a copy of 
any notices, pleadings, or other written communications (other than the 
transcript) sent to the judge shall be furnished to counsel by any reliable 
means. (Amended December 12, 1975; January 27, 1978.) 


Rule 15. Evidence. 


At a formal hearing before the Commission, legal evidence only shall be 

received, and oral evidence shall be taken only on oath or affirmation. 
Rulings on evidentiary matters shall be made by the Chairman, or the 

Vice-Chairman presiding in his absence. (Amended December 12, 1975.) 


Rule 16. Amendments to notice or answer. 


The Commission, at any time prior to its recommendation, may allow or 
require amendments to the notice of formal proceedings, and may allow 
amendments to the answer. The notice may be amended to conform to proof or 
to set forth additional facts, whether occurring before or after the commence- 
ment of the hearings. In case such an amendment is made, the judge shall be 
given reasonable time both to answer the amendment and to prepare and 
present his defense against the matters charged thereby. 


Rule 17. Commission voting. 


The affirmative vote of at least five members of the Commission is necessary 
to recommend to the Supreme Court censure or removal of a judge. A vote of 
four (a quorum) is necessary for any other official action, except as specified in 
Rule 6 for disposing of unfounded or frivolous complaints. 


Rule 18. Contempt. 


The Commission has the same power as a trial court of the General Court of 
Justice to punish for contempt, or for refusal to obey lawful orders or process 
issued by the Commission. 


Rule 19. Record of proceedings. 


The Commission shall keep a record of all preliminary investigations and 
formal proceedings concerning a judge. In formal hearings testimony shall be 
recorded verbatim, and if a recommendation to the Supreme Court for censure 
or removal is made, a transcript of the evidence and all proceedings therein 
shall be prepared, and the Commission shall make written findings of fact and 
| ae of law in support of its recommendation. (Amended December 12, 
1975. 


Rule 20. Transmission of recommendations to Supreme Court. 


After reaching a recommendation to censure or remove a judge, when 10 
days have expired after the transcript of the proceeding has been transmitted 
to the Judge and no objection has been filed, or when the record is settled after 
objection has been made, the Commission shall promptly file with the Clerk of 
the Supreme Court the transcript of proceedings, and its findings of fact, 
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Rule 21 . RULES OF THE JUDICIAL STANDARDS COMMISSION 


conclusions of law, and recommendation, certified by the Chairman or Secre- 
tary. The Commission shall concurrently transmit to the judge a copy of the 
transcript (if the judge objected to the original transcript, and settlement 
proceedings resulting in changes in the transcript were had), its findings, 
conclusions, and recommendation. (Amended January 27, 1978.) 


Rule 21. Proceedings in the Supreme Court. 


Proceedings in the Supreme Court shall be as prescribed by Supreme Court 
Rule. See G.S. 7A-33. 
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Index to Rules of the Judicial Standards Commission 


A 
ADMONITIONS. 
Private admonitions, Jud. Stds. Comm. 
Rule 8. 


AMENDMENTS TO NOTICE OR 
ANSWER, Jud. Stds. Comm. Rule 16. 


ANSWER, Jud. Stds. Comm. Rule 10. 
Amendment to answer, Jud. Stds. Comm. 
Rule 16. 


AUTHORITY, Jud. Stds. Comm. Rule 1. 
Cc 


COMPENSATION. 
Compensation of witnesses, Jud. Stds. 
Comm. Rule 12. 


COMPLAINTS. 
Unfounded or frivolous complaints, Jud. 
Stds. Comm. Rule 6. 


CONFIDENTIALITY. 
Proceedings, Jud. Stds. Comm. Rule 4. 
Exceptions, Jud. Stds. Comm. Rule 4. 


CONFLICT OF INTEREST. 
Interested party disqualified from acting 
in case, Jud. Stds. Comm. Rule 3. 


CONTEMPT, Jud. Stds. Comm. Rule 18. 
D 


DEFAMATORY MATTER. 
_ Testimony and other evidence privileged, 
Jud. Stds. Comm. Rule 5. 


DISQUALIFICATION. 
Interested party, Jud. Stds. Comm. Rule 3. 


E 


EVIDENCE, Jud. Stds. Comm. Rule 15. 


EXAMINATIONS. 
Medical examination, Jud. Stds. Comm. 
Rule 13. 


F 


FORMAL PROCEEDINGS, Jud. Stds. 
Comm. Rule 11. 

Notice to be provided, Jud. Stds. Comm. 
Rule 9. 


FRIVOLOUS OR UNFOUNDED 
COMPLAINTS, Jud. Stds. Comm. Rule 
6. 


I 


INTERESTED PARTY. 
Disqualified from acting in case, Jud. 
Stds. Comm. Rule 3. 


INVESTIGATIONS. 
Preliminary investigation, Jud. Stds. 
Comm. Rule 7. 


M 


MEDICAL EXAMINATION, Jud. Stds. 


Comm. Rule 13. 
MEETING, Jud. Stds. Comm. Rule 2. 


N 
NOTICE. 
Amendments to notice, Jud. Stds. Comm. 
Rule 16. | 
Notice of formal proceedings, Jud. Stds. 
Comm. Rule 9. 
Oo 
OATHS. 
Oath of witnesses, Jud. Stds. Comm. Rule 
12. 


OFFICERS, Jud. Stds. Comm. Rule 2. 
ORGANIZATION, Jud. Stds. Comm. Rule 2. 


Pp 


PRELIMINARY INVESTIGATION, Jud. 
Stds. Comm. Rule 7. 


PRIVATE ADMONITION, Jud. Stds. Comm. 
Rule 8. 


PRIVILEGE. 
Defamatory matter, Jud. Stds. Comm. Rule 
5: 


PROCEEDINGS. 
Formal proceedings, Jud. Stds. Comm. 
Rule 11. 
Notice to be given, Jud. Stds. Comm. Rule 
9. 
Proceedings in the supreme court, Jud. 
Stds. Comm. Rule 21. 
Proceedings to be confidential, Jud. Stds. 
Comm. Rule 4. 
Exception, Jud. Stds. Comm. Rule 4. 
Record of proceedings, Jud. Stds. Comm. 
Rule 19. 
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Q 
QUORUM, Jud. Stds. Comm. Rule 2. 
R 


RECOMMENDATION. 

Transmission of recommendations to 
supreme court, Jud. Stds. Comm. Rule 
20. 


RECORDS. 
Record of proceedings, Jud. Stds. Comm. 
Rule 19. 


RESPONDENT. 
Rights of respondent, Jud. Stds. Comm. 
Rule 14. 


RIGHTS OF RESPONDENT, Jud. Stds. 
Comm. Rule 14. 


S 
SUBPOENAS. 
Subpoenas to witnesses, Jud. Stds. Comm. 
Rule 12. 


SUPREME COURT. 
Proceedings in the supreme court, Jud. 
Stds. Comm. Rule 21. 


cy. 
VOTING, Jud. Stds. Comm. Rule 17. 
W 


WITNESSES. 

Compensation of witnesses, Jud. Stds. 
Comm. Rule 12. 

Oath of witnesses, Jud. Stds. Comm. Rule 
12. 

Subpoenas to witnesses, Jud. Stds. Comm. 
Rule 12... 
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RULES FOR SUPREME COURT REVIEW OF 
RECOMMENDATIONS OF THE JUDICIAL 
STANDARDS COMMISSION 


Adopted September 25, 1975, 
with amendments received through September 10, 1997. 


Rule Rule 


1. Definitions. 5. Costs. 
2. Petition for hearing. 
3. Decision by the court. Index follows Rules. 


4. Reproduction of record and briefs. 


Rule 1. Definitions. 


In these rules, unless the context or subject matter otherwise requires: 

(a) Commission means the Judicial Standards Commission. 

(b) Judge or respondent means a justice or judge of the General Court of 
Justice who has been recommended for censure or removal under N. C. Gen. 
Stat. ch. 7A, art. 30 (1974 Supp.). 

(c) Court means the Supreme Court of North Carolina. Clerk means the 
Clerk of the Supreme Court. 

(d) Commission’s attorney means the attorney who represented the Com- 
mission at the hearing which resulted in the recommendation under consid- 
eration by the Court. : 

(e) The masculine gender includes the feminine gender. 

(f) Service of a document required to be served means either mailing the 
document by U.S. certified mail, return receipt requested, to the person to be 
2 ate or service in the manner provided in Rule 4 of the N.C. Rules of Civil 

rocedure. 


CASE NOTES 


Cited in In re Greene, 340 N.C. 251, 456 
S.E.2d 516 (1995); In re Martin, 340 N.C. 248, 
456 S.E.2d 517 (1995). 


Rule 2. Petition for hearing. 


(a) Notice to judge. When the Commission, pursuant to its Rule 19, files with 
the Clerk a recommendation that a judge be censured or removed, the Clerk 
shall immediately transmit a copy of the recommendation by U.S. certified 
mail, return receipt requested, to the respondent named therein. 

(b) Petition for hearing. The respondent may petition the Court for a hearing 
upon the Commission’s recommendation. The petition shall be signed by the 
judge or his counsel of record and specify the grounds upon which it is based. 
It must be filed with the Clerk within 10 days from the date shown on the 
return receipt as the time the respondent received the copy of the recommen- 
dation from the Clerk. At the time the petition is filed it shall be accompanied 
by a certificate showing service of a copy of the petition upon the Commission’s 
attorney and its chairman or secretary. Upon the filing of his petition, the 
respondent becomes entitled under G.S. 7A-377 to file a brief and, upon filing 
a brief, to argue his case to the Court, in person and through counsel. 

(c) Failure to file petition. If a respondent fails to file a petition for hearing 
within the time prescribed, the Court will proceed to consider and act upon the 
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REVIEW OF JUDICIAL STANDARDS COMMISSION Rule 4 


Rule 3 


recommendation on the record filed by the Commission. Failure to file a 
petition waives the right to file a brief and to be heard on oral argument. 

(d) Briefs. Within 15 days after filing his petition, the respondent may file 
his brief with the Clerk. At the time the brief is filed the respondent shall also 
file a certificate showing service of a copy of the brief upon the Commission’s 
attorney and its chairman or secretary. Within 15 days after the service of such 
brief upon him, the Commission’s attorney may file a reply brief, together with 
a certificate of service upon the respondent and his attorney of record. The 
form and content of briefs shall be similar to briefs in appeals to the Court. 

(e) Oral argument. After the briefs are filed, and as soon as may be, the 
Court will set the case for argument on a day certain and notify the parties. 
Oral arguments shall conform as nearly as possible to the rules applicable to 
arguments on appeals to the Court. A judge who has filed a brief may, if he 
desires, waive the oral argument. A judge who has filed a petition but who has 
not filed a brief will not be heard upon oral argument. 


CASE NOTES 


Cited in In re Hair, 335 N.C. 150, 4386 
S.E.2d 128 (1993); In re Cornelius, 335 N.C. 
198, 486 S.E.2d 836 (1998). 


Rule 3. Decision by the court. 


After considering the record, and the briefs and oral arguments if any, the 
Court will act upon the Commission’s recommendation as required by G.S. 
7A-377. The decision on a recommendation for removal shall be by a written . 
opinion filed and published as any other opinion of the Court. Decision on a 
recommendation for censure shall be by a written order filed with the Clerk 
and published in the Advance Sheets and bound volumes of the Supreme Court 
Reports. (Amended April 14, 1976.) ~ 


CASE NOTES 


Censure Held Appropriate. — Where 
judge was publicly intoxicated out of State 
which resulted in his arrest and in a negoti- 


ated plea of nolo contendere to the criminal 


offense of trespass after warning, was publicly 
intoxicated which resulted in his conviction of 
the criminal offense of indecent exposure, and 
the respondent refused, even after admitting 
psychological dependency, to abstain from the 
consumption of alcohol, he was properly cen- 
sured for conduct prejudicial to the adminis- 


tration of justice that brings the judicial office 
into disrepute. In re Leonard, 339 N.C. 596, 
453 S.E.2d 521 (1995). 

Conduct Prejudicial to Administration 
of Justice. — Judge was censured for conduct 
prejudicial to the administration of justice 
where he failed to continue a bad check action 
and improperly issued an arrest order. In re 
Ammons, 344 N.C. 195, 473 S.E.2d 326 (1996). 

Cited in In re Bullock, 36 N.C. 586, 444 
S.E.2d 174 (1994). 


Rule 4. Reproduction of record and briefs. 


As soon as the Commission files with the Clerk a recommendation of censure 
or removal and the transcript of the proceedings on which it is based, the Clerk 
will reproduce and distribute copies of the record as directed by the Court. 
When briefs are filed, one copy will suffice. The Clerk will also reproduce and 
distribute copies of the briefs as directed by the Court. 
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Rule 5 REVIEW OF JUDICIAL STANDARDS COMMISSION 


Rule 5. Costs. 


If the Court dismisses the Commission’s recommendation the costs of the 
proceeding will be paid by the State; otherwise, by the judge. Reproduction and 
other costs in this Court will be taxed as in appeals to the Court, except there 
will be no filing fee. 
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Index to Rules for Supreme Court Review of 
Recommendations of the Judicial Standards Commission 


B 
BRIEFS. 
Filing, Sup. Ct. Review (Jud. Stds. Comm.) 
Rule 2. 


Reproduction of briefs, Sup. Ct. Review 
(Jud. Stds. Comm.) Rule 4. 


C 


COSTS, Sup. Ct. Review (Jud. Stds. Comm.) 
Rule 5. 


D 


DECISION BY THE COURT, Sup. Ct. 
Review (Jud. Stds. Comm.) Rule 3. 


DEFINITIONS, Sup. Ct. Review (Jud. Stds. 
Comm.) Rule 1. 


HEARINGS. 

Notice to judge, Sup. Ct. Review (Jud. Stds. 
Comm.) Rule 2. 

Oral arguments, Sup. Ct. Review (Jud. Stds. 
Comm.) Rule 2. 

Petition for hearing, Sup. Ct. Review (Jud. 
Stds. Comm.) Rule 2. 


R 


RECORDS. 
Reproduction of records and briefs, Sup. 
Ct. Review (Jud. Stds. Comm.) Rule 4. 
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CODE OF JUDICIAL CONDUCT 


Adopted September 26, 1973, 
with amendments received through April 17, 1998. 


Preamble Canon 

5. A judge should regulate his extra-judicial 

Canon ; : activities to minimize the risk of con- 

1. A judge should uphold the integrity and flict with his judicial duties 
independence of the judiciary. ; 

2. A judge should avoid impropriety and the 
appearance of impropriety in all his 


6. A judge should regularly file reports of 
compensation received for quasi-judi- 
cial and extra-judicial activities. 


activities. ; : iH , 
3. A judge should perform the duties of his | “- “Judge should refrain from political activ- 

office impartially and diligently. ity inappropriate to his judicial office. 
4. Ajudge may engage in activities to improve Effective Date of Compliance. 


the law, the legal system, and the 


‘administration of justice. Index follows Rules. 


PREAMBLE 


A violation of this Code of Judicial Conduct may be deemed conduct 
prejudicial to the administration of justice that brings the judicial office into 
disrepute, or willful misconduct in office, or otherwise as grounds for disciplin- 
ary proceedings pursuant to Article 30 of Chapter 7A of the General Statutes 
of North Carolina. No other code or proposed code of judicial conduct shall be 
Benen upon in the interpretation and application of this Code of Judicial 

onduct. 


Canon 1. Ajudge should uphold the integrity and independence of the 
judiciary. 7 


An independent and honorable judiciary is indispensable to justice in our 
society. A judge should participate in establishing, maintaining, and enforcing, 
and should himself observe, high standards of conduct so that the integrity and 
independence of the judiciary may be preserved. The provisions of this Code 
should be construed and applied to further that objective. 


Legal Periodicals. — For article, “The 
Discipline and Removal of Judges in North 
Carolina,” see 4 Campbell L. Rev. 1 (1981). 


CASE NOTES 


Code is Guide to Meaning of § 7A-376. violation of the laws of the State and his oath 
— The General Assembly intended the North of office. In re Hunt, 308 N.C. 328, 302 S.E.2d 
Carolina Code of Judicial Conduct to be a 235 (1983). 


guide to the meaning of § 7A-376. In re Judge’s efforts to prevent the conven- 
Nowell, 293 N.C. 235, 237 S.E.2d 246 (1977). ing of a grand jury for his own benefit 

A judge willfully abuses the power and would support a charge of common-law ob- 
prestige of his office by consenting to re- struction of justice. It also violates Canons 1, 


ceive and receiving sums of money not in 2(A), and 3(A)(4). In re Kivett, 309 N.C. 635, 
payment of a legal salary, fee, or perquisite of 309 S.E.2d 442 (1983). 


his office as a district court judge with the Drug Conviction. — Judge’s conduct re- 
corrupt intent and understanding that said sulting in his entering a plea of guilty to all 
sums are to influence his action in the perfor- charges concerning possession of cocaine, mar- 
mance of or the omission to perform his duties ijuana and drug paraphernalia constituted 
as an officer of the court and a public official in willful misconduct in office and conduct preju- 
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Canon 2 CODE OF JUDICIAL CONDUCT Canon 2 


dicial to the administration of justice that presided over cases in which his attorney or 
brings the judicial office into disrepute, for members of his attorney's law firm repre- 
which he should be removed and be disquali- sented parties while respondent’s divorce case 
fied from holding further judicial office and was pending, the finding by the Judicial Stan- 
ineligible for retirement benefits. In re dards Commission that the respondent be cen- 
Sherrill, 328 N.C. 719, 403 S.E.2d 255 (1991). sured for conduct prejudicial to the adminis- 
Interference with Divorce Proceedings. tration of justice that brought the judicial 
— Where, during the course of his divorce office into disrepute was affirmed. In re Hair, 
proceedings, respondent judge had ex parte 335 N.C. 150, 436 S.E.2d 128 (1993). 
contact with another judge in which he ques- Contact with Solicitor on Behalf of An« 
tioned the fairness of the judge’s decision and other Who Faced Rape Charges Held Will- 
attempted to exert pressure on him, resulting ful Misconduct. — See In re Kivett, 309 N.C. 
in the other judge’s withdrawal from respon- 635, 309 S.B.2d 442 (1983). 
dent’s case; where respondent threatened Applied in In re Peoples, 294. Nc. 10ment 


members of the staff of the district attorney’s S.E.2d 890 (1978). 


office, his ex-wife’s attorneys, and other attor- : 
neys with professional reprisal for their in- Cited in In re Greene, 340 N.C. 251, 456 
volvement in his case; and where respondent S.E.2d 516 (1995). 


Canon 2. A judge should acid impropriety and the appearance of 
impropriety in all his activities. 


A. A judge should respect and comply with the law and should conduct 
himself at all times in a manner that promotes public confidence in the 
integrity and impartiality of the judiciary. 

B. A judge should not allow his family, social or other relationships to 
influence his judicial conduct or judgment. He should not lend the prestige of 
his office to advance the private interest of others; nor should he convey or 
permit others to convey the impression that they are in a special position to 
influence him. A judge may, based on personal knowledge, serve as a personal 
reference or provide a letter of recommendation. He should not testify 
voluntarily as a character witness. . 

C. Ajudge should not hold membership in any organization that practices 
unlawful discrimination on the basis of race, gender, religion or national 
origin. (Amended May 25, 1997, effective September i read OS Mp 


CASE NOTES 
Conduct in Conferring Alone with De- victing defendants of reckless driving when 
fendant Concerning Pending Cases Held they were charged with driving while impaired 
Violation of This Canon. — See In re Mar- was an act which respondent judge knew to be 
tin, 302 N.C. 299, 275 S.E.2d 412 (1981). improper and ultra vires, or beyond the powers 
A judge willfully abuses the power and of his office; therefore, respondent’s actions 
prestige of his office by consenting to re- constituted conduct in violation of Canons 2A 
ceive and receiving sums of money not in and 3A(1) of the Code of Judicial Conduct. In 


payment of a legal salary, fee, or perquisite of re Martin, 333 N.C. 242, 424 S.E.2d 118 
his office as a district court judge with the (1993). 


corrupt intent and understanding that said Derogatory Remarks. — Judge’s conduct 
sums are to influence his action in the perfor- in making of derogatory remarks in court 
mance of or the omission to perform his duties concerning a group supporting woman in as- 
as an officer of the court and a public official in sault on female case and in making statements 


violation of the laws of the State and his oath in traffic case to the effect that he had driven 
of office. In re Hunt, 308 N.C. 328, 302 S.E.2d just over the proscribed speed limit himself to 


235 (1983). impress defendant that speeding in excess of 

Judge’s efforts to prevent the conven- leeway allowed by police was a serious offense, 
ing of a grand jury for his own benefit violated Canons 2A and 3A, and was conduct 
would support a charge of common-law ob- prejudicial to the administration of justice that 
struction of justice. It also violates Canons 1, brings the judicial office into disrepute in vio- 
2(A), and 3(A)(4). In re Kivett, 309 N.C. 635, lation of § 7A-376. In re Greene, 328 N.C. 639, 
309 S.E.2d 442 (1983). 403 S.E.2d 257 (1991). 

Knowing Erroneous Conviction. — Con- Directives to Attorney. — Where after 
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Canon 3 


judge in criminal case denied attorney’s mo- 
tion to withdraw and after inquiring as to the 
basis for such withdrawal and attorney’s an- 
swer that he could not reply because to do so 
would require him to reveal confidential infor- 
mation in violation of attorney client privilege, 
judge directed attorney to remain in the court- 
room while defendant was sent to another 
room to be interviewed for first offenders’ pro- 


gram and during a recess, judge discussed the | 


matter with an experienced attorney who 
called the judge’s attention to the adverse 
impact judge’s directives would have on the 
attorney's ability to practice law, and thereaf- 
ter, despite expressions of concern about the 
judge’s directives, judge again addressed him- 
self to the attorney in open court in front of all 
those present and stated that the matter had 
gotten out of hand but that everything he had 
said earlier regarding his refusal in the future 
to grant to such attorney recommendations, 
continuances, indigent appointments, and 
pleas still applied, actions of the judge consti- 
tute conduct prejudicial to the administration 
of justice that brings the judicial office into 
disrepute and violated Canon 2A. In re Bul- 
lock, 328 N.C. 712, 403 S.E.2d 264 (1991). 

Action Against Attorneys. — Evidence 
- supported the Judicial Standards Commis- 
sion’s conclusions that respondent judge’s ac- 
tions in declaring counsel, who initiated pre- 
liminary investigation of her before Judicial 
Standards Commission, persona non grata 
constituted conduct in violation of Canons 2A 
and 3A(3) of the Code of Judicial Conduct and 
N.C.G.S. § 7A-376. In re Bissell, 333 N.C. 766, 
429 S.E.2d 731 (1993). 

Drug Conviction. — Judge’s conduct re- 
sulting in his entering a plea of guilty to all 
charges concerning possession of cocaine, mar- 
ijuana and drug paraphernalia constituted 
willful misconduct in office and conduct preju- 
dicial to the administration of justice that 
brings the judicial office into disrepute, for 
which he should be removed and be disquali- 
fied from holding further judicial office and 
ineligible for retirement benefits. In re 
Sherrill, 328 N.C. 719, 403 S.E.2d 255 (1991). 

Conduct Held Prejudicial to Adminis- 
tration of Justice. — Former judge’s conduct 
amounted to conduct prejudicial to the admin- 
istration of justice that brings the judicial 


CODE OF JUDICIAL CONDUCT 


Canon 3 


office into disrepute within the meaning of 
§ 7A-376 where he (1) attempted an assigna- 
tion with a woman convicted of prostitution 
and on probation and gave the impression that 
he could assist her with her legal problems, (2) 
changed verdicts in motor vehicle violation 
cases upon ex parte communications from de- 
fendants without providing the state an oppor- 
tunity to be heard, (3) made an inappropriate 
advance toward a woman detective, (4) made 
improper and potentially embarrassing and 
humiliating remarks to the victim in a crimi- 
nal proceeding before the court and the vic- 
tim’s girl friend, and (5) made what could be 
construed as implied threats to attorneys who 
were representing clients in cases heard by the 
respondent or pending before his court. In re 
Hair, 324 N.C. 324, 377 S.E.2d 749 (1989). 

Where respondent took it upon himself to 
give legal advice and counsel to a former 
probationary employee with regard to her dis- 
charge from employment by the Department of 
Social Services and undertook in his official 
capacity to intervene on her behalf, the evi- 
dence was sufficient to establish violations of 
Canons 2A and 2B of the Code of Judicial 
Conduct and amounted to conduct prejudicial 
to the administration of justice that brings the 
judicial office into disrepute. In re Cornelius, 
335 N.C. 198, 436 S.E.2d 836 (1993). 

Willful Misconduct Shown. — Judges 
may not be disciplined for error of judgment or 
error of law; however, when judges knowingly 
act beyond the bounds of their judicial power, 
their actions amount to willful misconduct 
which brings the judicial office into disrepute 
and prejudices the administration of justice. In 
re Martin, 333 N.C. 242, 424 S.E.2d 118 
(1993). 

Correction of Errors. — Judge who solic- 
ited and accepted a plea of guilty to a charge 
which was not a lesser included offense of the 
charged offense, but who then corrected his 
mistake when the error was called to his 
attention, was not censured. In re Fuller, 345 
N.C. 157, 478 S.E.2d 641 (1996). 

Cited in In re Martin, 295 N.C. 291, 245 
S.E.2d 766 (1978); In re Griffin, 320 N.C. 163, 
357 S.E.2d 682 (1987); In re Hair, 335 N.C. 
150, 436 S.E.2d 128 (1993); In re Greene, 340 
N.C. 251, 456 S.E.2d 516 (1995); In re Martin, 
340 N.C. 248, 456 S.E.2d 517 (1995). 


Canon 3. A judge should perform the duties of his office impartially 


and diligently. 


The judicial duties of a judge take precedence over all his other activities. 
His judicial duties include all the duties of his office prescribed by law. In the 
performance of these duties, the following standards apply: 


A. Adjudicative responsibilities. 


(1) Ajudge should be faithful to the law and maintain professional compe- 


247 


Canon 3 | CODE OF JUDICIAL CONDUCT Canon 3 


tence in it. He should be unswayed by partisan interests, public clamor, or fear 
of criticism. 

(2) Ajudge should maintain order and decorum in proceedings before him. 

(3) A judge should be patient, dignified, and courteous to litigants, jurors, 
witnesses, lawyers, and others with whom he deals in his official capacity, and 
should require similar conduct of lawyers, and of his staff, court officials, and 
others subject to his direction and control. 

(4) A judge should accord to every person who is legally interested in a 
proceeding, or his lawyer, full right to be heard according to law, and, except as 
authorized by law, neither initiate nor consider ex parte or other communica- 
tions concerning a pending or impending proceeding. A judge, however, may 
obtain the advice of a disinterested expert on the law applicable to a proceeding 
before him. 

(5) Ajudge should dispose promptly of the business of the court. 

(6) A judge should abstain from public comment about a pending or 
impending proceeding in any state or federal court dealing with a case or 
controversy arising in North Carolina or addressing North Carolina law and 
should encourage similar abstention on the part of court personnel subject to 
his direction and control. This subsection does not prohibit a judge from 
making public statements in the course of official duties or from explaining for 
public information the proceedings of the Court. 

(7) Ajudge should exercise discretion with regard to permitting broadcast- 
ing, televising, recording, or taking photographs in the courtroom and areas 
immediately adjacent thereto during civil or ‘criminal sessions of court or 
recesses between sessions, pursuant to the provisions of Rule 15 of the General 
Rules of Practice for the Superior and District Courts. 

B. Administrative responsibilities. | 

(1) Ajudge should diligently discharge his administrative responsibilities, 
maintain professional competence in judicial administration, and facilitate the 
Deu Ane of the administrative responsibilities of other judges and court 
officials. 

(2) Ajudge should require his staff and court officials subject to his direction 
and control to observe the standards of fidelity and diligence that apply to him. 

(3) A judge should take or initiate appropriate disciplinary measures 
against a judge or lawyer for unprofessional conduct of which the judge may | 
become aware. | 

(4) Ajudge should not make unnecessary appointments. He should exercise 
his power of appointment only on the basis of merit, avoiding nepotism and 
favoritism. He should not approve compensation of appointees beyond the fair 
value of services rendered. pe 

C. Disqualification. 

(1) A judge should disqualify himself in a proceeding in which his impar- 
penty might reasonably be questioned, including but not limited to instances 
where: 

(a) He has a personal bias or prejudice concerning a party, or personal 
knowledge of disputed evidentiary facts concerning the proceedings; 

(b) He served as lawyer in the matter in controversy, or a lawyer with whom 
he previously practiced law served during such association as a lawyer 
concerning the matter, or the judge or such lawyer has been a material witness 
concerning it; 

(c) He knows that he, individually or as a fiduciary, or his spouse or minor 
child residing in his household, has a financial interest in the subject matter in 
controversy or in a party to the proceeding, or any other interest that could be 
substantially affected by the outcome of the proceeding; 

(d) He or his spouse, or a person within the third degree of relationship to 
either of them, or the spouse of such a person: 
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(i) Is a party to the proceeding, or an officer, director, or trustee of a party; 

(ii) Is acting as a lawyer in the proceeding; 

(iii) Is known by the judge to have an interest that could be substantially 
affected by the outcome of the proceeding; 

(iv) Is to the judge’s knowledge likely to be a material witness in the 
proceeding. 

(2) Ajudge should inform himself about his personal and fiduciary financial 
interests, and make a reasonable effort to inform himself about the personal 
financial interests of his spouse and minor children residing in his household. 

(3) For the purposes of this section: 

(a) The degree of relationship is calculated according to the civil law system; 

(b) “Fiduciary” includes such relationships as executor, administrator, 
trustee, and guardian; 

(c) “Financial interest” means ownership of a legal or equitable interest, 
however small, or a relationship as director, advisor, or other active participant 
in the affairs of a party, except that: 

(i) Ownership in a mutual or common investment fund that hold securities 
is not a “financial interest” in such securities unless the judge participates in 
the management of the fund; 

(ii) An office in an educational, religious, charitable, fraternal, or civic 
organization is not a “financial interest” in securities held by the organization; 

(iii) The proprietary interest of a policyholder in a mutual insurance 
company, of a depositor in a mutual savings association, or a similar propri- 
etary interest, is a “financial interest” in the organization only if the outcome 
of the proceeding could substantially affect the value of the interest; 

(iv) Ownership of government securities is a “financial interest” in the 
issuer only if the outcome of the proceeding could substantially affect the value 
of the securities. 

D. Remittal of disqualification. 

A judge disqualified by the terms of Canon 3C(1)(c) or Canon 3C(1)(d) may, 
instead of withdrawing from the proceeding, disclose on the record the basis of 
his disqualification. If, based on such disclosure, the parties and lawyers, 
independently of the judge’s participation, all agree in writing that the judge’s 
relationship is immaterial or that his financial interest is insubstantial, the 
judge is no longer disqualified, and may participate in the proceeding. The 
agreement, signed by all parties and lawyers, shall be incorporated in the 
record of the proceeding. (Amended June 13, 1990; further amended May 25, 
1997, effective September 1, 1997.) 


Editor’s note. — An order adopted Sept. tain provisions regarding electronic media and 


21, 1982, and effective Oct. 18, 1982, as still photography coverage of public judicial 
amended, provided that former versions of this proceedings. 

rule and Rule 15 of the General Rules of fa ue 

Practice for the Superior and District Courts, Legal Periodicals. — For a survey of 1977 


published in 276 N.C. at p. 740, were thereby law on professional responsibility and the ad- 
suspended to and including June 30, 1990, and §_ ministration of justice, see 56 N.C.L. Rev. 871 
that electronic media and still photograph (1978). 


coverage of public judicial proceedings in the For article, “The Perils of Caesar’s Wife: 
appellate and trial courts of this State would Special Litigation Committees v. The Judi- 
be allowed on an experimental basis, in accor- ciary; Is Anyone Above Reproach?”, see 22 
dance with the terms of the order. The Wake Forest L. Rev. 57 (1987). 

amended versions of this rule, set out above, ‘For note on determining the proper stan- 
and Rule 15 of the General Rules of Practice dard for recusal of judges in North Carolina, 


for the Superior and District Courts now con- see 65 N.C.L. Rev. 1138 (1987). 
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CASE NOTES 


Conduct need not be criminal in order 
to constitute willful misconduct in office. 
— In re Kivett, 309 N.C. 635, 309 S.E.2d 442 
(1983). 

Conduct in Conferring Alone with De- 
fendant Concerning Pending Cases Held 
Violation of This Canon. — See In re Mar- 
tin, 302 N.C. 299, 275 S.E.2d 412 (1981). 

Judge’s efforts to prevent the conven- 
ing of a grand jury for his own benefit 
would support a charge of common-law ob- 
struction of justice. It also violates Canons 1, 
2(A), and 3(A)(4). In re Kivett, 309 N.C. 635, 
309 S.E.2d 442 (1983). 

A judge willfully abuses the power and 
prestige of his office by consenting to re- 
ceive and receiving sums of money not in 
payment of a legal salary, fee, or perquisite of 

his office as a district court judge with the 
corrupt intent and understanding that said 
sums are to influence his action in the perfor- 
mance of or the omission to perform his duties 
as an officer of the court and a public official in 
violation of the laws of the State and his oath 
of office. In re Hunt, 308 N.C. 328, 302 S.E.2d 
235 (1983). 

The failure of a judge to make due 
inquiry into the facts and law upon which 
his judgments were based and his execution of 
them upon a mere ex parte application of 
counsel for defendants violates this Canon. In 
re Crutchfield, 289 N.C. 597, 223 S.K.2d 822 
(1975). 

Conduct Violative of Subdivision A(4). 
— A judge violated subdivision A(4) of this 
canon where, in disposing of a traffic case, (a) 
the plea of guilty was not taken in open court 
in the presence of the defendant, the assistant 
district attorney and the prosecuting officer; 
(b) the plea of guilty was taken without prior 
notice to the assistant district attorney; (c) the 
judgments signed by the judge were signed out 
of the presence of the defendant, assistant 
district attorney and prosecuting officer; (d) 
the judgments were signed by the judge when 
court was not in session and in places where 
court is not held; and (e) the judgments were 
signed without prior notice to the assistant 
district attorney. In re Edens, 290 N.C. 299, 
226 S.E.2d 5 (1976). 

A criminal prosecution is an adversary pro- 
ceeding in which the prosecuting attorney and 
defendant or his counsel are entitled to be 
present and to be heard. Failure to accord the 
prosecutor such opportunity violates this 
Canon. In re Stuhl, 292 N.C. 379, 233 S.E.2d 
562 (1977); In re Nowell, 293 N.C. 235, 237 
S.E.2d 246 (1977). 

When Recusal Warranted. — A trial judge 
should recuse himself or refer the recusal 
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motion to another judge if there is sufficient 
force in the allegations contained in defen- 
dant’s motion to proceed to find facts. Savani v. 
Savani, 102 N.C. App. 496, 403 S.E.2d 900 
(1991). 

The test to apply in deciding what is 
reasonable under subdivision (1) is 
whether a reasonable man knowing all the 
circumstances would have doubts about the 
judge’s ability to rule on the motion to recuse 
in an impartial manner. Savani v. Savani, 102 
N.C. App. 496, 403 S.E.2d 900 (1991). 

Failure to Disqualify Himself on Motion 
to Recuse. — The trial judge committed error 
by not disqualifying himself from considering 
a motion to recuse himself from hearing the 
plaintiffs’ motion to set aside a judgment on 
grounds of excusable neglect, since a reason- 
able man knowing all the circumstances would 
have had doubts about the judge’s ability to 
rule on the motion to recuse in an impartial 
manner. McClendon v. Clinard, 38 N.C. App. 
353, 247 S.E.2d 783 (1978). 

Recusal Not Required. — Judge did not 
err in denying the motion for recusal in a 
parental rights termination case where, some 
eight months earlier, he had conducted a re- 
view hearing pursuant to N.C.G.S. § 7A-657 
and had concluded that the three children 
should remain with Department of Social Ser- 
vices. In re LaRue, 113 N.C. App. 807, 440 
S.E.2d 301 (1994). ; 

Judge who issued search warrant did not 
have to recuse himself from presiding over a 
suppression hearing which sought to have the 
warrant declared invalid. State v. Monserrate, 
125 N.C. App. 22, 479 S.E.2d 494 (1997). 

Knowing Erroneous Conviction. — Con- 
victing defendants of reckless driving when 
they were charged with driving while impaired 
was an act which respondent judge knew to be 
improper and ultra vires, or beyond the powers 
of his office; therefore, respondent’s actions 
constituted conduct in violation of Canons 2A 
and 3A(1) of the Code of Judicial Conduct. In 
re Martin, 333 N.C. 242, 424 S.E.2d 118 


(1993). 


Involvement in Divorce Proceedings. — 
Where, during the course of his divorce pro- 
ceedings, respondent judge had ex parte con- 
tact with another judge in which he questioned 
the fairness of the judge’s decision and at- 
tempted to exert pressure on him, resulting in 
the other judge’s withdrawal from respon- 
dent’s case; where respondent threatened 
members of the staff of the district attorney’s 
office, his ex-wife’s attorneys, and other attor- 
neys with professional reprisal for their in- 
volvement in his case; and where respondent 
presided over cases in which his attorney or 
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members of his attorney's law firm repre- 
sented parties while respondent’s divorce case 
was pending, the finding by the Judicial Stan- 
dards Commission that the respondent be cen- 
sured for conduct prejudicial to the adminis- 
tration of justice that brought the judicial 
office into disrepute was affirmed. In re Hair, 
335 N.C. 150, 436 S.E.2d 128 (1993). 

Actions Toward Counsel. — Evidence 
supported the Judicial Standards Commis- 
sion’s conclusions that respondent judge’s ac- 
tions in declaring counsel, who initiated pre- 
liminary investigation of her before Judicial 
Standards Commission, persona non grata 
constituted conduct in violation of Canons 2A 
and 3A(3) of the Code of Judicial Conduct and 
G.S.N.C. § 7A-376. In re Bissell, 333 N.C. 766, 
429 S.E.2d 731 (1993). 

Prior Sharing of Office Space. — Defen- 
dant was not prejudiced by trial judge’s prior 
sharing of office space with counsel for former 
wife in a child support case, as the primary 
issue before the judge was the amount of 
support to be provided. Savani v. Savani, 102 
N.C. App. 496, 403 S.E.2d 900 (1991). 

Derogatory Remarks. — Judge’s conduct 
in making of derogatory remarks in court 
concerning a group supporting woman in as- 
sault on female case and in making statements 
in traffic case to the effect that he had driven 
just over the proscribed speed limit himself to 
impress defendant that speeding in excess of 
leeway allowed by police was a serious offense 
violated Canons 2A and 3A, and was conduct 
prejudicial to the administration of justice that 
brings the judicial office into disrepute in vio- 
lation of § 7A-376. In re Greene, 328 N.C. 639, 
403 S.E.2d 257 (1991). | 

Use of a judge’s office to grant leniency 
or favors to a defendant because of sexual 
activities between a judge and a defendant is 
willful misconduct in office. In re Kivett, 309 
N.C. 635, 309 S.E.2d 442 (1983). 

Contact with Solicitor on Behalf of An- 
other Who Faced Rape Charges Held Will- 
ful Misconduct. — See In re Kivett, 309 N.C. 
635, 309 S.E.2d 442 (1983). 

Contact with Assistant District Attor- 
ney on Behalf of Another Who Faced Driv- 
ing under the Influence Charge Held Will- 
ful Misconduct. — See In re Kivett, 309 N.C. 
635, 309 S.E.2d 442 (1983). 

Changing of Parole Conditions Without 
Notice to Solicitor Held Willful Miscon- 
duct. — See In re Kivett, 309 N.C. 635, 309 
S.E.2d 442 (1983). 

Trial judge’s alleged opinions regarding the 
crime of driving while impaired did not consti- 
tute proper grounds to require the judge to 

.recuse himself. State v. Kennedy, 110 N.C. 
App. 302, 429 S.E.2d 449 (1993). 

Acourt has not only the inherent power 

but also the duty to discipline attorneys 
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for unprofessional conduct. — Unprofes- 
sional conduct subject to this power and duty 
includes misconduct, malpractice, or defi- 
ciency in character, and any dereliction of duty 
except mere negligence or mismanagement. In 
re Hunoval, 294 N.C. 740, 247 S.E.2d 230 
(1977). 

Conduct Held Prejudicial to the Admin- 
istration of Justice. — Former judge’s con- 
duct amounted to conduct prejudicial to the 
administration of justice that brings the judi- 
cial office into disrepute within the meaning of 
§ 7A-376 where he (1) attempted an assigna- 
tion with a woman convicted of prostitution 
and on probation and gave the impression that 
he could assist her with her legal problems, (2) 
changed verdicts in motor vehicle violation 
cases upon ex parte communications from de- 
fendants without providing the state an oppor- 
tunity to be heard, (3) made an inappropriate 
advance toward a woman detective, (4) made 
improper and potentially embarrassing and 
humiliating remarks to the victim in a crimi- 
nal proceeding before the court and the vic- 
tim’s girl friend, and (5) made what could be 
construed as implied threats to attorneys who 
were representing clients in cases heard by the 
respondent or pending before his court. In re 
Hair, 324 N.C, 324, 377 S.E.2d 749 (1989). 

Willful Misconduct Shown. — Judges 
may not be disciplined for error of judgment or 
error of law; however, when judges knowingly 
act beyond the bounds of their judicial power, 
their actions amount to willful misconduct 
which brings the judicial office into disrepute 
and prejudices the administration of justice. In 


-re Martin, 333 N.C. 242, 424 S.E.2d 118 


(1993). 

Bias of Judge in Magistrate Removal 
Hearing. — Every Resident Regular Superior 
Court Judge who appoints a magistrate does 
not have as a matter of law a personal bias or 
prejudice which would disqualify him under 
Code of Judicial Conduct, Canon 3 from con- 


ducting a magistrate’s removal hearing pursu- 
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ant to § 7A-173(c). In re Ezzell, 113 N.C. App. 
388, 438 S.E.2d 482 (1994). 

Correction of Errors. — Judge who solic- 
ited and accepted a plea of guilty to a charge 
which was not a lesser included offense of the 
charged offense, but who then corrected his 
mistake when the error was called to his 
attention, was not censured. In re Fuller, 345 
N.C. 157, 478 S.E.2d 641 (1996). 

Applied in In re Greene, 306 N.C. 376, 297 
S.E.2d 379 (1982); State v. Hill, 45 N.C. App. 
136, 263 S.E.2d 14 (1980). 

Cited in In re Martin, 295 N.C. 291, 245 
S.E.2d 766 (1978); In re Griffin, 320 N.C. 163, 
357 S.E.2d 682 (1987); State v. Fie, 320 N.C. 
626, 359 S.E.2d 774 (1987); Brown v. Dixon, 
891 F.2d 490 (4th Cir. 1989); In re Bullock, 328 
N.C. 712, 403 S.E.2d 264 (1991); In re Greene, 


~ 


Canon 4 CODE OF JUDICIAL CONDUCT Canon 5 © 


340 N.C. 251, 456 S.B.2d 516 (1995); In re State v. Scott, 343 N.C. 313, 471 S.E.2d 605 
Martin, 340 N.C. 248, 456 S.E.2d 517 (1995); (1996). 


Canon 4. Ajudge may engage in activities to improve the law, the legal © 
system, and the administration of justice. 


A judge, subject to the proper performance of his judicial duties, may engage 
in the following quasi-judicial activities, if in doing so he does not cast doubt on 
his capacity to decide impartially any issue that may come before him: 

A. He may speak, write, lecture, teach, and participate in other activities 
concerning the law, the legal system, and the administration of justice. 

B. He may appear at a public hearing before an executive or legislative body 
or official on matters concerning the law, the legal system, and the adminis- 
tration of justice, and he may otherwise consult with an executive or legislative 
body or official. 

C. He may serve as a member, officer, or director of an organization or 
governmental agency devoted to the improvement of the law, the legal system, 
or the administration of justice. He may assist such an organization in raising 
funds and may participate in their management and investment, but should 
not personally participate in public fund raising activities. He may make 
recommendations to public and private fund-granting agencies on projects and 
programs concerning the law, the legal system, and the administration of 
justice. : 


Canon 5. A judge should regulate his extra-judicial activities to min- 
imize the risk of conflict with his judicial duties. 


A. Avocational activities. A judge may write, lecture, teach, and speak on 
non-legal subjects, and engage in the arts, sports, and other social and 
recreational activities, if such avocational activities do not detract from the 
dignity of his office or interfere with the performance of his judicial duties. 

B. Civic and charitable activities. A judge may participate in civic and 
charitable activities that do not reflect adversely upon his impartiality or 
interfere with the performance of his judicial duties. A judge may serve as an 
officer, director, trustee, or non-legal advisor of an educational, religious, 
charitable, fraternal, or civic organization not conducted for the economic or 
political advantage of its members, subject to the following limitations: 

(1) A judge should not serve if it is likely that the organization will be 
engaged in proceedings that would ordinarily come before him or will be 
regularly engaged in adversary proceedings in any court. 

(2) Ajudge should not solicit funds for any educational, religious, charitable, 
fraternal, or civic organization, or use or permit the use of the prestige of his 
office for that purpose, but he may be listed as an officer, director, or trustee of 
such an organization. 

(3) Ajudge should not give investment advice to such an organization, but 
he may serve on its board of directors or trustees even though it has the 
responsibility for approving investment decisions. 

C. Financial activities. 

(1) Ajudge should refrain from financial and business dealings that tend to 
reflect adversely on his impartiality, interfere with the proper performance of 
his judicial duties, exploit his judicial position, or involve him in frequent 
Tan SARE ORs with lawyers or persons likely to come before the court on which 

e serves. 

(2) Subject to the requirements of subsection (1), a judge may hold and 
manage investments, including real estate, and engage in other remunerative 
activity, but should not serve as an officer, director, manager, advisor, or 
employee of any business. 
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(3) Ajudge should manage his investments and other financial interests to 
minimize the number of cases in which he is disqualified. As soon as he can do 
so without serious financial detriment, he should divest himself of investments 
and other financial interests that might require frequent disqualification. 

(4) Neither a judge nor a member of his family residing in his household 
should accept a gift, bequest, favor, or loan from anyone except as follows: 

(a) Ajudge may accept a gift incident to a public testimonial to him; books 
supplied by publishers on a complimentary basis for official use; or an 
invitation to the judge and his spouse to attend a bar-related function or 
activity devoted to the improvement of the law, the legal system, or the 
administration of justice; 

(b) Ajudge or a member of his family residing in his household may accept 
ordinary social hospitality; a gift, bequest, favor, or loan from a relative; a 
wedding or engagement gift; a loan from a lending institution in its regular 
course of business on the same terms generally available to persons who are 
not judges; or a scholarship or fellowship awarded on the same terms applied 
to other applicants; 

(c) Ajudge or a member of his family residing in his household may accept 
any other gift, bequest, favor, or loan only if the donor is not a party or other 
person whose interests have come or are likely to come before him, and, if its 
value exceeds $100, the judge reports it in the same manner as he reports 
compensation in Canon 6C. 

(5) For the purposes of this section “member of his family residing in his 
household” means any relative of a judge by blood or marriage, or a person 
treated by a judge as a member of his family, who resides in his household. 

(6) A judge is not required by this Code to disclose his income, debts, or 
investments, except as provided in this Canon and Canons 3 and 6. 

(7) Information acquired by a judge in his judicial capacity should not be 
used or disclosed by him in financial dealings or for any other purpose not 
related to his judicial duties. 

D. Fiduciary activities. A judge should not serve as the executor, adminis- 
trator, trustee, guardian, or other fiduciary, except for the estate, trust, or 
person of a member of his family, and then only if such service will not interfere 
with the proper performance of his judicial duties. “Member of his family” 
includes a spouse, child, grandchild, parent, grandparent, or other relative or 
person with whom the judge maintains a close familial relationship. As a 
- family fiduciary a judge is subject to the following restrictions: 

(1) He should not serve if it is likely that as a fiduciary he will be engaged 
in proceedings that would ordinarily come before him, or if the estate, trust, or 
ward becomes involved in adversary proceedings in the court on which he 
serves or one under its appellate jurisdiction. 

(2) While acting as a fiduciary a judge is subject to the same restrictions on 
financial activities that apply to him in his personal capacity. 

EK. Arbitration. Ajudge should not act as an arbitrator or mediator. However, 
an emergency justice or judge of the Appellate Division designated as such 
pursuant to Article 6 of Chapter 7A of the General Statutes of North Carolina, 
and an Emergency Judge of the District Court or Superior Court commissioned 
as such pursuant to Article 8 of Chapter 7A of the General Statutes of North 
Carolina may serve as an arbitrator or mediator when such service does not 
conflict with or interfere with the justice’s or judge’s judicial service in 
emergency status. 

F. Practice of law. A judge should not practice law. 

G. Extra-judicial appointments. A judge should not accept appointment to a 
governmental committee, commission, or other position that is concerned with 
issues of fact or policy on matters other than the improvement of the law, the 
legal system, or the administration of justice. Ajudge, however, may represent 
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his country, state, or locality on ceremonial occasions or in connection with 
historical, educational, and cultural activities. 


Canon 6. A judge should regularly file reports of compensation re- 
ceived for quasi-judicial and extra-judicial activities. 


A judge may receive compensation and reimbursement of expenses for the 
quasi-judicial and extra-judicial activities permitted by this Code, if the source 
of such payments does not give the appearance of influencing the judge in his 
judicial duties or otherwise give the appearance of impropriety, subject to the 
following restrictions: : 

A. Compensation. Compensation should not exceed a reasonable amount 
nor should it exceed what a person who is not a judge would receive for the 
same activity. 

B. Expense reimbursement. Expense reimbursement should be limited to 
the actual cost of travel, food, and lodging reasonably incurred by the judge 
and, where appropriate to the occasion, by his spouse. Any payment in excess 
of such an amount is compensation. 

C. Public reports. Ajudge shall report the name and nature of any source or 
activity from which he received more ‘than $1,000 in income during the 
calendar year for which the report is filed. Any required report shall be made 
annually and filed as a public document as follows: The members of the 
Supreme Court shall file such reports with the Clerk of the Supreme Court; the © 
members of the Court of Appeals shall file such reports with the Clerk of the 
Court of Appeals; and each Superior Court Judge, regular, special, and 
emergency, and each District Court Judge, shall file such report with the Clerk 
of the Superior Court of the county in which he resides. For each calendar year, 
such report shall be filed not later than May 15th of the following year. 
(Amended December 30, 1974; November 3, 1983.) 


Canon 7. Ajudge should refrain from political activity inappropriate 
to his judicial office. 7 


A. Political conduct in general. 

(1) Ajudge or candidate for election to judicial office should not: 

(a) act as a leader or hold any office in a political party or any subdivision 
thereof. For example, he may not attend a political convention on any level as 
a delegate, nor may he preside or serve as an officer. He may attend any 
political party meeting, provided he does not violate any other Canon, 
particularly 7A(1)(b) or (c). 

(b) make speeches in support of a political party or candidate for public 
office or publicly endorse a candidate for public office. | | 

_ (ce) solicit funds for a political organization or candidate other than as 
permitted under Canon 7B(2). 

(d) make financial contributions to any candidate for public office, including 

- acandidate for a judgeship, unless the candidate is a member of the judge’s or 
judicial candidate’s family. | : 

(2) A judge holding an office filled by public election between competing 
candidates, or a candidate for such office, may attend political gatherings, 
speak to such gatherings, identify himself as a member of a political party, and 
contribute to a political party or organization. , | 

(3) Ajudge should resign his office when he becomes a candidate either in a 
party primary or in a general election for a non-judicial office, except that he 
may continue to hold his judicial office while being a candidate for election to 
or serving as a delegate in a state constitutional convention if he is otherwise 
permitted by law to do so. | 
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(4) The foregoing provisions of Canon 7A do not prohibit a judge’s spouse or 
any other adult member of his family from engaging in political activity 
provided the spouse or other family member acts in accordance with his or her 
perodual convictions, on his or her own initiative, and not as alter ego of the 
udge. | 

(5) The foregoing provisions of Canon 7A do not prohibit candidates for 
judicial office from conducting a joint campaign, soliciting support for, endors- 
ing or financially contributing to other judicial candidates. 

B. Campaign conduct. 

(1) A candidate, including an incumbent judge, for a judicial office that is 
filled by public election between competing candidates: 

(a) should maintain the dignity appropriate to judicial office, and should 
encourage members of his family to adhere to the same standards of political 
conduct that apply to him; 

(b) should prohibit public officials or employees subject to his direction or 
control from doing for him what he is prohibited from doing under this Canon; 
and except to the extent authorized under subsection B(2) or B(3), he should 
not allow any other person to do for him what he is prohibited from doing under 
this Canon; 

(c) should not make pledges or promises of conduct in office other than the 
faithful and impartial performance of the duties of the office; nor misrepresent 
his identity, qualifications, present position, or other fact. 

(2) A candidate, including an incumbent judge, for a judicial office that is 
filled by public election between competing. candidates should not solicit 
campaign funds but may establish committees of responsible persons to secure 
and manage the expenditure of such funds. Such committees are not prohib- 
ited from soliciting campaign contributions from anyone not otherwise prohib- 
ited by law from making such contributions or from soliciting public support 
from anyone. A candidate is not prohibited from soliciting public support from 
anyone. A candidate should not use or permit the use of campaign contribu- 
tions for the private benefit of himself or members of his family. 

(3) An incumbent judge who is a candidate for retention in or re-election to 
office without a competing candidate, and whose candidacy has drawn active 
opposition, may campaign in response thereto and may obtain publicly stated 
support and campaign funds in the manner provided in subsection B(2). 
(Amended December 30, 1974; further amended March 16, 1976; further 
amended May 25, 1997, effective September 1, 1997; further amended Febru- 
ary 17, 1998.) 


CASE NOTES 

Political Organizations. — The political Contributions to Political Campaigns. 
organizations envisioned by section A(2) of | — The clear purpose of section A(1) of Canon 7 
Canon 7 are entities such as the Republican is to prevent judges from making contributions 
Party, the Wake County Democratic Men’s to the campaigns of candidates for political 
Club, the Democratic Party, the Conservative office other than judicial candidates or mem- 
Party, etc. In re Wright, 313 N.C. 495, 329 bers of the judge’s family. In re Wright, 313 
S.E.2d 668 (1985). N.C. 495, 329 S.E.2d 668 (1985). 


A campaign committee set up by a can- 
didate to handle the contributions to his cam- 
paign is not a “political organization” as re- 
ferred to by section A(2) of Canon 7, but is, in 
effect, the alter ego of the candidate. In re 
Wright, 313 N.C. 495, 329 S.E.2d 668 (1985). 

Under section (A)(1) of Canon 7, checks 


Contributions of a district court judge to the 
United States Senate campaign of former Gov- 
ernor and to the gubernatorial campaign of 
former Attorney General, by checks payable to 
the campaign committees of the candidates, 
violated Canon 7 and constituted conduct prej- 
made to a candidate’s campaign committee udicial to the administration of justice that 
must be treated as contributions to the candi- brings the judicial office into disrepute, merit- 


date. I Wright, 313 N.C. 495, 329 S.E.2d ing censure. In re Wright, 313 N.C. 495, 329 
668 (1985). Hs : S.E.2d 668 (1985). | 
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CODE OF JUDICIAL CONDUCT 


EFFECTIVE DATE OF COMPLIANCE 


A person to whom this Code becomes applicable should arrange his affairs as 
soon as reasonably possible to comply with it. If, however, the demands on his 
time and the possibility of conflicts of interest are not substantial, a person 
who holds judicial office on the date this Code becomes effective may: 

(a) Continue to act as an officer, director, or non-legal advisor of a Family 
business; 

(b) Continue to act as an executor, administrator, trustee, or other fiduciary 
for the estate or person of one who is not a member of his family. 
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Index to Code of Judicial Conduct 


A 


ADJUDICATIVE RESPONSIBILITIES, 
Code Jud. Cond. Canon 3. 


ADMINISTRATIVE RESPONSIBILITIES, 
-Code Jud. Cond. Canon 3. 


APPEARANCE OF IMPROPRIETY. 
Avoidance, Code Jud. Cond. Canon 2. 


ARBITRATION. 
Judges not to act as arbitrators or 
mediators, Code Jud. Cond. Canon 5. 


AVOCATIONAL ACTIVITIES, Code Jud. 
Cond. Canon 5. 


C 


CAMPAIGN CONDUCT, Code Jud. Cond. 
Canon 7. 


CHARACTER WITNESS. 
Prohibition, Code Jud. Cond. Canon 2. 


CIVIC AND CHARITABLE ACTIVITIES, 
Code Jud. Cond. Canon 5. 


D 


DISQUALIFICATION, Code Jud. Cond. 
Canon 3. 

Remittal of disqualification, Code Jud. 
Cond. Canon 3. 


E 


EXTRA-JUDICIAL ACTIVITIES. 
Minimizing risk of conflict with judicial 
duties, Code Jud. Cond. Canon 5. 
Reports of compensation received, Code 

Jud. Cond. Canon 6. 


EXTRA-JUDICIAL APPOINTMENTS, 
Code Jud. Cond. Canon 5. 


F 


FIDUCIARY ACTIVITIES, Code Jud. Cond. 


Canon 5. 


FINANCIAL ACTIVITIES, Code Jud. Cond. 
Canon 5. 


IMPROPRIETY. 
Avoidance in all activities, Code Jud. 
Cond. Canon 2. 


INTEGRITY AND INDEPENDENCE OF 
JUDICIARY. 
Duty to uphold, Code Jud. Cond. Canon 1. 


M . 


MEDIA COVERAGE OF COURT 
PROCEEDINGS, Code Jud. Cond. 
Canon 3. 


MEDIATION. 
Acting as mediator, Code Jud. Cond. Canon 
5. 


MEMBERSHIPS. 
Discriminatory organization, Code Jud. 
Cond. Canon 2. 


P 


POLITICAL ACTIVITY, Code Jud. Cond. 
Canon 7. 


PRACTICE OF LAW. 
Prohibited, Code Jud. Cond. Canon 5. 


Q 


QUASI-JUDICIAL ACTIVITIES, Code Jud. 
Cond. Canon 4. 

Reports of compensation received, Code 
Jud. Cond. Canon 6. 


R 


REPORTS. 

Compensation received for quasi-judicial 
and extra-judicial activities, Code 
Jud. Cond. Canon 6.. 
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RULES OF CONTINUING JUDICIAL 
EDUCATION 


_ Adopted October 24, 1988, 
with amendments received through September 10, 1997. 


Rule Rule 

I. Coverage. V. Exemptions. 

II. Requirements. VI. Expenses. 

III. Accredited sponsors. 

IV. Reporting. al Index follows Rules. 


Rule I. Coverage. 


These rules are applicable only to North Carolina District Court, Superior 
Court, and Court of Appeals Judges and to the Chief Justice and Associate 
Justices of the Supreme Court of North Carolina, including retired judges and 
justices qualified as emergency or recalled judges or justices. 

Upon leaving judicial service, a judge or justice shall be bound by the rules 
of the Supreme Court of North Carolina for continuing legal education of 
members of the Bar. 

Continuing legal education hours earned prior to entering judicial service 
and judicial education hours earned prior to leaving judicial service shall be 
recognized and accepted on a pro rata basis by the appropriate accrediting and 
reporting agency. 


Rule II. Requirements. 


A. Every judge in the trial division shall, within the first year after 
appointment or election, attend a course of instruction or orientation for new 
judges provided by the Administrative Office of the Courts. Attendance will be 
counted as a part of the hours of instruction required for the biennium in which 
the instruction is received. 

B. Each judge and justice of the trial and appellate division shall attend at 
least thirty (30) hours of instruction in one or more approved continuing legal 
or judicial education programs in each biennium, effective with the biennium 
beginning 1 July 1989 and ending 30 June 1991. , 

C. At least twenty (20) of the thirty (30) hours required shall be continuing 
judicial education courses designed especially for judges and attended exclu- 
sively or primarily by judges. All Superior Court Judges are expected to attend 
the scheduled Superior Court Judges Conferences and the programs there 
presented. All District Court Judges are expected to attend the scheduled 
District Court Judges Conferences and the programs there presented. 

D. Judges participating as teachers, lecturers, discussion leaders, or panel- 
ists in an approved continuing judicial or legal education program shall receive 
five hours credit for each hour of actual presentation time. Presentation of the 
same material on subsequent occasions shall accrue credit for the actual time 
of presentation only. 

: E. Pentiniing judicial education hours shall be computed by the following 
ormula: 
SuM OF THE ToTaL Minutes oF ActuaL INstrucTION = TotTaL Hours. 


The instruction may be in no less than fifteen (15) minute segments. Only 
actual instruction shall be included in computing the total hours of instruction. 
The following shall not be included: introductory remarks, breaks, business 
meetings, keynote speeches, and speeches in connection with meals. 
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Rule II _ RULES OF CONTINUING JUDICIAL EDUCATION Rule IV 


Except as otherwise provided in this subsection E and the preceding 
subsection D, computation for credit of continuing legal education courses 
shall be computed in accordance with Regulation 5 of the Board of Continuing 
Legal Education of the North Carolina State Bar. } 


Rule III. Accredited sponsors. 


A. Continuing legal education programs offered by the Conference of Supe- 
rior Court Judges or the Conference of District Court Judges or others offered 
to judges by the Administrative Office of the Courts or the Institute of 
Government of the University of North Carolina at Chapel Hill are approved 
for credit as continuing judicial education under these rules. 

B. All continuing legal education programs approved by the Board of 
Continuing Legal Education of the North Carolina State Bar are approved for 
credit as continuing legal education under these rules. 

C. Programs offered for judges by any law school accredited by the American 
Bar Association and the following national providers of judicial education are 
approved for credit as continuing judicial education under these rules: 

. National Judicial College 

. American Academy of Judicial Education 

. National Council of Juvenile and Family Court Judges 

American Bar Association 

. Institute for Court Management of the National Center for State Courts 
. Institute of Judicial Administration | 

. National Institute of Justice 

. American Judges Association 

. Postgraduate law degree programs conducted by a law school accredited 
by the American Bar Association. 

EK. Any program not approved under A, B, C, or D above may be approved by 
the Chief Justice upon application by a judge who has attended or desires to 
attend the program. To be approved, a program must meet the following 
standards: 

1. It must be an organized program of learning which contributes directly to 
the professional competency of a judge. 

2. It must deal primarily with matter directly related to law or related fields 
or to the professional responsibility, administrative duties, or ethical obliga- 
tions of a judge. 

3. Instructors in the program must be qualified by practical or academic 
experience to teach in the topic or area of discipline covered by the course. 

4. Thorough, high quality, written topic materials and/or outlines must be 
distributed to judges attending the program. : 


DYaIMATAWONH 


Rule IV. Reporting. 


A. The Administrative Office of the Courts is designated as the office in 
which all records, reports, and documents pertaining to continuing judicial 
education shall be filed and compiled. — 

B. Each judge must report in writing to the Administrative Office of the 
Courts, no later than July 31 following the end of each year of an educational 
biennium, the continuing education programs he has attended. Reports may be 
made sooner after attendance, and the Administrative Office of the Courts will 
maintain a cumulative record of such reports for the submitting judges. One 
year after the beginning of each educational biennium, the Administrative 
Office of the Courts shall notify all judges and justices subject to these rules 
that reports are required and that they are due by the following July 31. If a 
program is other than a continuing judicial education program offered by the 
Conference of Superior Court Judges, the Conference of District Court Judges, 
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Rule V RULES OF CONTINUING JUDICIAL EDUCATION 


or the Administrative Office of the Courts or the Institute of Government, the . 
judge must attach a copy of the program brochure or other material which 
outlines the program presentation and identifies the instructors, unless the 
program is certified as having previously received approval of the Chief 
Justice, pursuant to Section IIJ.E. Forms for the report will be provided by the 
Administrative Office of the Courts. 

C. As soon as practical after August 1 of the second year of each educational 
biennium, the Administrative Office of the Courts shall notify any judge or 
justice in writing of his or her delinquency. Any such delinquent judge or 
justice shall have sixty (60) days within which to comply with the requirements 
of these rules and notify the Administrative Office of the Courts of his or her 
compliance. 

D. The Director of the Administrative Office of the Courts shall report to the 
Chief Justice the name of any judge or justice who does not meet the 
continuing judicial education requirements specified in these rules or who has 
not filed a timely report of his or her continuing judicial education activities, 
and the Chief Justice shall make such inquiry or investigation and take such 
action as he deems appropriate. 


Rule V. Exemptions. 


The Chief Justice of the Supreme Court shall have the authority to relieve 
any judge or justice of the requirement of meeting the minimum hours 
required by these rules for undue hardship by reason of disability or other 
cause. 


Rule VI. Expenses. 


The Administrative Office of the Courts shall fund the regular judicial 
conferences of the Judges of the Superior and District Court divisions and shall 
ensure that a sufficient number of hours of instructional material are provided 
to permit the judges of the trial division regularly attending the conferences to 
satisfy the requirements of this Order and shall provide reimbursement for 
expenses incurred in attending the conferences in accordance with its regular 
policies and practices. 

For Judges and Justices of the Appellate Division, the Administrative Office 
of the Courts shall ensure the availability of a sufficient number of hours of 
instruction to satisfy the requirements of the Order either by providing and 
funding Appellate Court conferences or providing funding for alternative 
methods of satisfying such requirements in accordance with its regular policies 
and practices. 

Judges and Justices attending continuing judicial education programs other 
than those presented at judicial conferences shall be reimbursed for their 
expenses in accordance with policies and practices established by the Admin- 
istrative Office of the Courts, subject to the availability of funds. 

Priority in allocation of funds by the Administrative Office of the Courts will 
be given to the regular judicial conferences of the Superior Court and the 
District Court divisions and to other continuing judicial education programs 
sponsored or co-sponsored by the Administrative Office of the Courts. 
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Index to Rules of Continuing Judicial Education 


A H 
ACCREDITATIONS. HOURS REQUIRED, CJE Rule II. 
Sponsors, CJE Rule III. 

APPLICABILITY OF RULES, CJE Rule I. R 
ATTENDANCE, CJE Rule II. 
REPORTS. 
C Active members. 


Annual report, CJE Rule IV. 
CREDIT HOURS, CJE Rule II. 


Ss 
D 
SCOPE OF RULES, CJE Rule I. 
DELINQUENCY. SPONSORS. 3 
Notice, CJE Rule IV. Accreditations, CJE Rule III. 
E 


EXEMPTIONS, CJE Rule V. 
EXPENSES, CJE Rule VI. 
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RULES AND REGULATIONS OF THE NORTH 
CAROLINA STATE BAR 


With amendments received through April 17, 1998. 


Subchapter A. Organization of the North 
Carolina State Bar 


Section .0100. Functions 


Section 

A.0101. Purpose. 

A.0102. Division of work. 

A.0103. Cooperation with local bar associa- 
tion committees. 

A.0104. Organization of local bar associa- 
tions. 

-A.0105. Annual program. 

A.0106. Reports made to annual meeting. 


Section .0200. Membership — Annual 
Membership Fees 


A.0201. Classes of membership. 
A.0202. Register of members. 
A.0203. Annual membership fees; When due. 


Section .0300. Election and Succession 
of Officers 


A.0801. Officers. 

A.0302. Eligibility for office. 
A.0303. Term of office. 

A.0304. Elections. ° 

A.0305. Nominating committee. 
A.0306. Vacancies and succession. 
A.0307. Removal from office. 


Section .0400. Duties of Officers 


A.0401. Compensation of officers. 

A.0402. President. 

A.0403. President-elect, vice- caheraene. and 
immediate past president. 

A.0404. Secretary. 


Section .0500. Meetings of the North 
Carolina State Bar 


A.0501. Annual meetings. 
A.0502. Special meetings. 
A.0503. Notice of meetings. 
A.0504. Quorum. 

A.0505. Parliamentary rules. 


Section .0600. Meetings of the Council 


A.0601. Regular meetings. 

A.0602. Special meetings. 

A.06038. Notice of called special meetings. 
A.0604. Quorum at meeting of council. 


Section .0700. Standing Committees of 


the Council 


A.0701. Standing committees. 


Section .0800. Election and Appointment 
of State Bar Councilors 

Section 

A.0801. Purpose. 

A.0802. Election — When held; Notice; Nom- 
inations. 

A.0803. Same — Voting procedures. 

A.0804. Vacancies. 

A.0805. By-laws providing for geographical — 
rotation or division of representation. 


Section .0900. Organization of the 
Judicial District Bars 


Rule 
A.0901. Bylaws. 


Section .1000. Model Bylaws for Use by 
Judicial District Bars 


A.1001. Name. 

A.1002. Authority and purpose. 

A.1003. Membership. 

A.1004. Officers. 

A.1005. Councilor. 

A.1006. Annual membership fee. 

A.1007. Meetings. 

A.1008. District bar finances. 

A.1009. Prohibited activities. 

A.1010. Committees. 

A.1011. Board of directors or executive com- 
mittee. 

A.1012. Amendment of the bylaws. 


Section .1100. Office of the North 
Carolina State Bar 


A.1101. Office. 


Section .1200. Filing Papers with and 
Serving the North Carolina 
State Bar 


A.1201. When papers are filed under these 
rules and regulations. 


Section .1300. Seal 
A.1301. Form and custody of seal. 


Subchapter B. Discipline and Disability 
Rules 


Section .0100. Discipline and Disability 
of Attorneys 


B.0101. General provisions. 
B.0102. Procedure for discipline. 
B.0108. Definitions. 
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RULES OF NORTH CAROLINA STATE BAR 


Section 
B.0104. State bar council: Powers and duties 


in discipline and disability matters. . 


B.0105. Chairperson of the grievance commit- 
tee: Powers and duties. 

B.0106. Grievance committee — Powers and 
duties. 

B.0107. Counsel: Powers and duties. . 

B.0108. Chairperson of the hearing commis- 
sion: Powers and duties. 

B.0109. Hearing committee: Powers and du- 
ties. 

B.0110. Secretary: Powers and duties in disci- 
pline and disability matters. 

B.0111. Grievances: Form and filing. 

B.0112. Investigations: Initial determination. 

B.0113. Proceedings before the grievance com- 
mittee. 

B.0114. Formal hearing. 

B.0115. Effect of a finding of guilt in any 
criminal case. 

B.0116. Reciprocal discipline. 

B.0117. Surrender of license while under in- 
vestigation. 

B.0118. Disability hearings. 

B.0119. Enforcement of powers. 

B.0120. Notice to member of action and dis- 
missal. 

B.0121. Notice to complainant. 

B.0122. Appointment of counsel to protect cli- 
ents’ interests when attorney disap- 
pears, dies, or is transferred to dis- 
ability inactive status. 

B.0123. Imposition of discipline; Findings of 
incapacity or disability; Notice to 
courts. 

B.0124. Obligations of disbarred or suspended 
attorneys. 

B.0125. Reinstatement. 

B.0126. Address of record. 

B.0127. Disqualification due to interest. 

B.0128. Trust accounts; Audit. 

B.0129. Confidentiality. 

B.0130. Disciplinary amnesty in illicit drug 
use cases. 


Section .0200. Rules Governing Judicial 
District Grievance Committees 


B.0201. Organization of judicial district griev- 
ance committees. 

B.0202. Jurisdiction & authority of district 
grievance committees. 

B.0203. Meetings of the district grievance 
committees. | 

B.0204. Procedure upon institution of a griev- 

ance. 

B.0205. Record keeping. 

B.0206. Miscellaneous. 

B.0207. Conflicts of interest. 

B.0208. Letter to complainant where local 
grievance alleges fee dispute only. 

B.0209. Letter to complainant where local 
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Section 
grievance alleges fee dispute and 
other violations. 

B.0210. Letter to complainant/respondent 
where district committee recom- 
mends finding of no probable cause. 

B.0211. Letter to respondent where district 
committee recommends finding of 
probable cause. 

B.0212. Letter to complainant where district 
committee recommends finding of 
probable cause. 

B.0213. Letter to complainant acknowledging 
grievance. 

B.0214. Letter to investigating attorney as- 
signing grievance. 

B.0215. Letter to complainant from investi- 
gating attorney. 

B.0216. Letter of notice to respondent attor- 
ney. 

B.0217. Letter transmitting completed file to 
‘North Carolina State Bar. 


Subchapter C. Rules Governing the 
Board of Law Examiners and the 
Training of Law Students 


Section .0100. Board of Law Examiners 


C.0101. Election. 

C.0102. Examination of applicants for license. 

C.0103. Admission to practice. 

C.0104. Approval of rules and regulations of 
Board of Law Examiners. 


Section .0200. Rules Governing Practical 
Training of Law Students 


C.0201. Purpose. 

C.0202. General definition. 

C.0203. Eligibility. 

C.0204. Form and duration of certification. 
C.0205. Supervision. 

C.0206. Activities. 

C.0207. Use.of student’s name. 

C.0208. Miscellaneous. 

C.0209. Dean’s certificate. 

C.0210. Withdrawal of dean’s certificate. 


Subchapter D. Rules of the Standing 
Committees of the North Carolina 
State Bar 


Section .0100. Procedures for Ruling on 
Questions of Legal Ethics 


D.0101. Definitions. 

D.0102. General provisions. 

D.0103. Informal Ethics Advisories and Eth- 
ics advisories. 

D.0104. Formal ethics opinions and ethics de- 
cisions. 


Section .0200. Procedures for the 
Consumer Protection Committee 


D.0201. General provisions. 
D.0202. Procedure. 


RULES OF NORTH CAROLINA STATE BAR 


Section 

D.0203. Definitions. 

D.0204. State bar council — Powers and du- 
ties. 

D.0205. Chairperson of the Consumer Protec- 
tion Committee — Powers and duties. 

D.0206. Consumer Protection Committee — 
Powers and duties. 

D.0207. Counsel — Powers and duties. 


Section .0300. Disaster Response Plan 


D.0301. The disaster response team. 
D.0302. General policy and objectives. 
D.0303. Report on results. 


Section .0400. Rules and Regulations 
Relating to the Appointment 
of Counsel for Indigent 
Defendants in Certain 
Criminal Cases 


D.0401. Authority. 
D.0402. Determination of indigency. 
D.0403. Waiver of counsel. 
D.0404. Appointment of counsel. 
D.0405. Withdrawal by counsel. | 
D.0406. Procedure for payment of compensa- 
. tion. 


Section .0500. Model Plan for Appoint- 
ment of Counsel for Indigent 
Defendants in Certain 
Criminal Cases 


D.0501. Purpose. 

D.0502. Applicability. 

D.0508. Lists of attorneys. 

D.0504. Committee on 
ments. 

D.0505. Placement of attorneys on list. 

D.0506. Appointment procedure (noncapital 
cases). 

D.0507. Appointments in capital cases. 

D.0508. Appellate appointments. | 

D.0509. Administration. 

D.0510. Miscellaneous. 


indigent appoint- 


Section .0600. Procedures for the 
Positive Action for Lawyers 
(PALS) Committee 


D.0601. Investigation of alleged substance 
abuse. 

D.0602. Investigation of cases referred by dis- 

. ciplinary bodies. 

D.0603. Confidentiality. 

D.0604. Reference to the grievance commit- 
tee. 

D.0605. District committees. 

D.0606. Suspension for impairment, rein- 
statement. 

D.0607. Consensual suspension. 

D.0608. Committee members as agents of the 
State Bar. 


Section 
D.0609. Judicial subcommittee. 
D.0610. Rehabilitation contracts. 


Section .0700. Procedures for the Fee 
Dispute Arbitration Committee 


D.0701. Implementation of a model plan. 

D.0702. Alternative to district bar-sponsored 
arbitration. 

D.0703. Coordinator of fee arbitration. 

D.0704. Volunteer committee service. 


Section .0800. Model Plan for District | 
Bar Fee Arbitration 


D.0801. Appointment of committee members. 
D.0802. Chairperson. 

D.0803. Jurisdiction. 

D.0804. Processing requests for arbitration. 
D.0805. Arbitration proceedings, 

D.0806. The decision. 

D.0807. Enforcement of the decision. 

D.0808. Record keeping. 


Section .0900. Procedures for the 
Membership and Fees 
Committee 


D.0901. Transfer to inactive status. 

D.0902. Reinstatement from inactive status. 

D.0903. Suspension for non-payment of mem- 
bership fee, late fee, or client security 
fund assessment, or assessed costs. 

D.0904. Reinstatement after suspension for 
failure to pay fees or assessed costs. 


Section .1000. Rules Governing 
Reinstatement Hearings 
Before the Membership 

and Fees Committee 


D.1001. Reinstatement hearings before panel 
of Membership and Fees Committee. 

D.1002. Review and order of council. 

D.1003. Referral from the board. 

D.1004. Time of hearing. 

D.1005. Notice of hearing. 

D.1006. The hearing. 

D.1007. The panel. | 

D.1008. Suspension hearing: Process for de- 
termining a matter involving the 

question of suspension. 

D.1009. Reinstatement hearing: Process for 
determining a matter involving the 
question of reinstatement. 

D.1010. Report by the panel to the committee. 

D.1011. Report by the committee to the coun- 
cil. 


Section .1100. Reserved 
Section .1200. Reserved 


Section .1300. Rules Governing the 
Administration of the Plan for 
Interest on Lawyers’ Trust 
Accounts (IOLTA) 


D.1301. Purpose. 
D.1302. Jurisdiction: Authority. 


Section 


D.1303. 
D.1304. 
D.1305. 
D.1306. 


D.1307. 
D.1308. 
D.1309. 
D.1310. 
D.1311. 
D.1312. 
D.1313. 
D.1314. 
D.1315. 
D.1316. 
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Operational responsibility. 

Size of board. 

Lay participation. 

Appointment of members; When; Re- 
moval. 

Term of office. 

Staggered terms. 

Succession. 

Appointment of chairperson. 
Appointment of vice-chairperson. 
Source of funds. 

Fiscal responsibility. 

Meetings. 

Annual report. 

Severability. 


Section .1400. Rules Governing the 
Administration of the Client 


D.1401. 
D.1402. 
D.1403. 
D.1404. 
D.1405. 
D.1406. 


D.1407. 
D.1408. 
D.1409. 
D.1410. 
D.1411. 
D.1412. 

-D.1413. 
D.1414. 
D.1415. 
D.1416. 


D.1417. 
D.1418. 
D.1419. 
D.1420. 


Security Fund of the North 


Carolina State Bar 


Purpose; Definitions. 

Jurisdiction: Authority. 

Operational responsibility. 

Size of board. 

Lay participation. 

Appointment of Members; When; Re- 
moval. 

Term of office. 

Staggered terms. 

Succession. 

Appointment of chairperson. 
Appointment of vice-chairperson. 
Source of funds. 

Fiscal responsibility. 

Meetings. 

Annual report. 

Appropriate uses of the client secu- 
rity fund. 

Applications for reimbursement. 
Processing applications. 

Subrogation for reimbursement. 
Authority reserved by the Supreme 
Court. 


Section .1500. Rules Concerning the 
Administration of the Continuing 


D.1501. 
D.1502. 
D.1503. 
D.1504. 
D.1505. 
D.1506. 


D.1507. 
D.1508. 
D.1509. 
D.1510. 
D.1511. 
D.1512. 
D.1513. 


Legal Education Program 


Purpose and definitions. 
Jurisdiction: Authority. 
Operational responsibility. 

Size of board. 

Lay participation. 

Appointment of members; When; Re- 
moval. 

Term of office. 

Staggered terms. 

Succession. 

Appointment of chairperson. 
Appointment of vice-chairperson. 
Source of funds. 

Fiscal responsibility. 
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Section 


D.1514. 
D.1515. 
D.1516. 
D.1517. 
D.1518. 
D.1519. 
D.1520. 


D.1521. 
D.1522. 
D,1523. 
D.1524. 
D.1525. 
D.1526. 
D.1527. 


Meetings. 

Annual report. 

Powers and duties of the board. 
Scope and exemptions. 

Continuing legal education program. 
Accreditation standards. 
Accreditation of sponsors and pro- 
grams. 

Credit hours. 

Annual report. 

Noncompliance. 

Reinstatement. 

Confidentiality. 

Effective date. 

Regulations. 


Section .1600. Regulations Governing 
the Administration of the Continuing 


D.1601. 
D.1602. 
D.1603. 
D.1604. 


D.1605. 
D.1606. 
D.1607. 
D.1608. 
D.1609. 
D.1610. 


Legal Education Program 


Organization. 

General course approval. 

Accredited sponsors. 

Accreditation of prerecorded pro- 
grams and live programs broadcast to 
remote locations by telephone, satel- 
lite or video conferencing equipment. 
Computation of credit. 

Fees. 

Special cases and exemptions. 
General compliance procedures. 
Noncompliance procedures. 
Authority for appeals. 


Section .1700. The Plan of Legal 


D.1701. 
D.1702. 
D.1703. 
D.1704. 
D.1705. 
D.1706. 


D.1707. 
D.1708. 
D.1709. 
D.1710. 
D.1711. 
D.1712. 
D.1718. 
D.1714. 
D.1715. 
D.1716. 
D.1717. 
D.1718. 


D.1719. 
D.1720. 


D.1721. 


Specialization 


Purpose. 

Jurisdiction: Authority. 

Operational responsibility. 

Size of board. 

Lay participation. 

Appointment of members; When; Re- 
moval. 

Term of office. 

Staggered terms. 

Succession. 

Appointment of chairperson. 
Appointment of vice-chairperson. 
Source of funds. 

Fiscal responsibility. 

Meetings. 

Annual report. 

Powers and duties of the board. 
Retained jurisdiction of the council. 
Privileges conferred and limitations 
imposed. 

Specialty committees. 

Minimum standards for certification — 
of specialists. 

Minimum standards for continued 
certification of specialists. 
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Section 

D.1722. Establishment of additional stan- 
dards. 

D.1723. Suspension or revocation of certifica- 
tion as a specialist. 

D.1724. Right to hearing and appeal to coun- 
cil. 

D.1725. Areas of specialty. 

D.1726. Certification standards of the special- 
ties of bankruptcy law, estate plan- 
ning and probate law, real property 
law, family law, and criminal law. 


Section .1800. Hearing and Appeal Rules 
of the Board of Legal Specialization 


D.1801. Reconsideration of applications, fail- 
ure of written examinations, and ap- 
peals. - 


D.1802. Deniai of continued certification as a_ 


specialist. 

D.1803. Suspension or revocation of a special- 
ist’s certification. 

D.1804. Appeal to the council. 

D.1805. Judicial review. 

D.1806. Additional rules pertaining to hear- 
ings and appeals. 


Section .1900. Rules Concerning the 
Accreditation of Continuing Legal 
Education for the Purposes of 
the Board of Legal 
Specialization 


D.1901. General provisions. 

D.1902. Definitions. 

D.1903. Accreditation standards for lecture- 
type CLE activities. 

D.1904. Computation of hours of instruction. 

D.1905. Alternatives to lecture-type CLE 
course instruction. 

D.1906. Accreditation of courses. 

D.1907. Accreditation of sponsor. 

D.1908. Showing by applicants. 


Section .2000. Rules of the Board of 
Legal Specialization for Approval 
of Independent Certifying 
Organizations 


D.2001. Policy statement. 
D.2002. General procedure. 


_ D.2003. Factors to be considered in reviewing 


certifying organizations. 

D.2004. Standards for approval of certifying 
organizations. 

D.2005. Application procedure. 

D.2006. Effect of approval of a certifying orga- 
nization by the board of legal special- 
ization. 


Section .2100. Certification Standards 
for the Real Property Law Specialty 


D.2101. Establishment of specialty field. 
D.2102. Definition of specialty. 


Section | 

D.2103. Recognition as a specialist in real 
property law. 

D.2104. Applicability of provisions of the 
North Carolina plan of legal special- 
ization. 

D.2105. Standards for certification as a spe- 
cialist in real property law. 

D.2106. Standards for continued certification 
as a specialist. 

D.2107. Applicability of other requirements. 


Section .2200. Certification Standards 
for the Bankruptcy Law Specialty 


D.2201. Establishment of specialty field. 

D.2202. Definition of specialty. 

D.2203. Recognition as a specialist in bank- 
ruptcy law. 

D.2204. Applicability of provisions of the 
North Carolina plan of legal special- 
ization. 

D.2205. Standards for certification as a spe- 
cialist in bankruptcy law. 

D.2206. Standards for continued certification 

as a Specialist. 

D.2207. Applicability of other requirements. 


Section .2300. Certification Standards 
for the Estate Planning and Probate 
Law Specialty 


D.2301. Establishment of specialty field. 

D.2302. Definition of specialty. : . 

D.2303. Recognition as a specialist in estate 
planning and probate law. 

D.2304. Applicability of provisions of the 
North Carolina plan of legal special- 
ization. 

D.2305. Standards for certification as a spe- 
cialist in estate planning and probate 
law. 


 D.2306. Standards for continued certification 


as a specialist. 
D.2307. Applicability of other requirements. 


Section .2400. Certification Standards 
for the Family Law Specialty 


D.2401. Establishment of specialty field. 

D.2402. Definition of specialty. 

D.2403. Recognition as a specialist in family 
law. 

D.2404. Applicability of provisions of the 
North Carolina plan of legal special- 
ization. 

D.2405. Standards for certification as a spe- 
cialist in family law. 

D.2406. Standards for continued certification 
as a specialist. 

D.2407. Applicability of other requirements. 


Section .2500. Certification Standards 
for the Criminal Law Specialty 


D.2501. Establishment of specialty field. 
D.2502. Definition of specialty. 
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Section 

D.2503. Recognition as a specialist in criminal 
law. | 

D.2504. Applicability of provisions of the 
North Carolina plan of legal special- 
ization. 

D.2505. Standards for certification as a spe- 
cialist. 

D.2506. Standards for continued certification 
as a specialist. 

D.2507. Applicability of other requirements. 


Section .2600. Certification Standards 
for the Immigration Law Specialty 


D.2601. Establishment of specialty field. 

D.2602. Definition of specialty. 

D.2603. Recognition as a specialist in immi- 
gration law. 

D.2604. Applicability of provisions of the 
North Carolina Plan of Legal Special- 
ization. 

D.2605. Standards for certification as a spe- 
cialist in immigration law. 

D.2606. Standards for Continued Certifica- 
tion as a Specialist. 

D.2607. Applicability of Other Requirements. 


Subchapter E. Regulations for 
Organizations Practicing Law 


Section .0100. Regulations for Profes- 
sional Corporations and Profes- 
sional Limited Liability 
Companies Practicing 
Law 


E.0101. Authority, scope, and definitions. 

E.0102. Name of professional corporation or 
professional limited liability com- 
pany. 


H.0103. Registration with the North Carolina 


State Bar. 
E.0104. Management and financial matters. 
. E.0105. General and administrative provi- 


sions. 
E.0106. Forms. 


Section .0200. Registration of Interstate 
and International Law Firms 


H.0201. Registration requirement. 
E.0202. Conditions of registration. 
K.0203. Registration fee. 

E.0204. Certificate of registration. 


Section 
E.0205. Effect of registration. 


Section .0300. Rules Concerning Prepaid 
Legal Services Plans 


E.0301. Registration requirement. 

E.0302. Registration site. 

E.0303. Requirement to file amendments. 

E.0304. Advertising of State Bar approval 
prohibited. 

£.0305. Annual registration. 

E.0306. Registration fee. 

E.0307. Index of registered plans. 

E.0308. State Bar may not approve or disap- 
prove plans. 

E.0309. State Bar jurisdiction. 


Section .0400. Rules for Arbitration of 
Internal Law Firm Disputes 


E.0401. Purpose. ~— 

E.0402. Submission to arbitration. 

E.0403. Jurisdiction. 

E.0404. Administration. 

E.0405. Uniform Arbitration Act. 

E.0406. List of arbitrators. 

E.0407. Selection of arbitrators. 

£.0408. Fees and expenses. 

E.0409. Confidentiality. | 

E.0410. Authority to adopt amendments and 
regulations. ; 


Subchapter F. Licensure of Foreign 
Consultants 


Section .0100. Foreign Legal Consultants 


F.0101. Applications. 

F.0102. Application form. 

F.0103. Requirements for applicants. 

F.0104. Burden of proving moral character 
and general fitness. 

F.0105. Failure to disclose. 

F.0106. Investigation by counsel. 

F.0107. Recommendation of Membership & 
Fees Committee. 

F.0108. Appeal from committee decision. 

F.0109. Hearing procedure. 

F.0110. Review and order of council. 

F.0111. Application fees; Refunds; Returns 
checks. 

¥.0112. Permanent record. 

F.0113. Denial; Re-application. 


Index follows Rules. 
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SUBCHAPTER A. ORGANIZATION OF THE NORTH 
CAROLINA STATE BAR 


SECTION .0100. FUNCTIONS 


A.0101. Purpose. 


The North Carolina State Bar shall foster the following purposes, namely: 

(1) to cultivate and advance the science of jurisprudence; — 

(2) to promote reform in the law and in judicial procedure; 

(3) to facilitate the administration of justice; 

(4) to uphold and elevate the standards of honor, integrity and courtesy in 
the legal profession; 

(5) to encourage higher and better education for membership in the profes- 
sion; 

(6) to promote a spirit of cordiality and unity among the members of the Bar; 

(7) to perform all duties imposed by law. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


A.0102. Division of work. 


(a) To facilitate the work for the accomplishment of the above enumerated 
purposes, the council may, from time to time, classify such work under 
appropriate sections and committees, either standing or special, of the North 
Carolina State Bar. 

(b) The council shall determine the number of members, composition, 
method of appointment or election, functions, powers and duties, structure, 
authority to act, and other matters relating to each committee. 

(c) Any committee may, at the discretion of the appointing or electing 
authority, be composed of council members or members of the North Carolina 
State Bar who are not members of the council or of lay persons or of any 
combination. 


History Note: Statutory Authority G.S. 84- 
22; G.S. 84-23, Readopted Effective December 
8, 1994. 
A.0103. Cooperation with local bar association committees. 


The sections and committees so appointed may secure the cooperation of like 
sections and committees of the North Carolina Bar Association and all local bar 
associations of the state. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


A.0104. Organization of local bar associations. 


The council shall encourage and foster the organization of local bar associ- 
ations. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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A.0105. Annual program. 


The council shall provide a suitable program for each annual meeting of the 
North Carolina State Bar. y 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


A.0106. Reports made to annual meeting. 


The reports of the several sections and committees, with their recommen- 
dations, shall be delivered to the secretary of the North Carolina State Bar at 
least 30 days before the annual meeting. Such reports, together with any 
reports from special committees that the council desires to present to the 
annual meeting, may be printed and sent to each member of the North 
Carolina State Bar at least 20 days before such meeting. Nothing herein shall 
preclude any section, committee or the council from presenting a report of 
recommendation that has not been so printed and mailed. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .0200. MEMBERSHIP — ANNUAL MEMBERSHIP FEES 


A.0201. Classes of membership. 


(a) Two classes of membership. 

Members of the North Carolina State Bar shall be divided into two classes: 
active members and inactive members. i oe 

(b) Active members. : yori 

The active members shall be all persons who have obtained a license 
entitling them to practice law in North Carolina, including persons serving as 
a justice or judge of any state or federal court in this state, unless classified as 
an inactive member by the council. All active members must pay the annual 
membership fee. 

(c) Inactive members. | 

The inactive members shall include all persons who have been admitted to 
the practice of law in North Carolina but who the council has found are not 
engaged in the practice of law or holding themselves out as practicing 
attorneys and who do not occupy any public or private position in which they 
may be called upon to give legal advice or counsel or to examine the law or to 
pass upon the legal effect of any act, document or law. Inactive members of the 
North Carolina State Bar may not practice law and are exempt from payment 
of membership dues during the period in which they are inactive members. For 
purposes of the State Bar’s membership records, the category of inactive 
members shall be further divided into the following subcategories: ; 

(1) Retired/nonpracticing. | 

This subcategory includes those members who are not engaged in the 
practice of law or holding themselves out as practicing attorneys and who are 
retired, hold positions unrelated to the practice of law, or practice law in other 
jurisdictions. 

(2) Disability inactive status. 

This subcategory includes members who suffer from a mental or physical 
condition which significantly impairs the professional judgment, performance 
or competence of an attorney, as determined by the courts, the council or the 
Disciplinary Hearing Commission. 
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(3) Disciplinary suspensions / i eee 

This subcategory includes those members who have been syependdd from 
the practice of law or who have been disbarred by the courts, the council or the 
Disciplinary Hearing Commission for one or more violations of the Rules of 
Professional Conduct. 

(4) Administrative suspensions. 

This subcategory includes those members who have been suspended from 
the practice of law for failure to comply with the regulations regarding 
mandatory continuing legal education, payment of membership fees, or pay- 
‘ ment of late fees pursuant to these rules. 


History Note: Statutory Authority G.S. 84- 
16; G.S. 84-23, Readopted Effective December 
8, 1994. 


A.0202. Register of members. 


(a) Initial registration with State Bar. 

Every member shall register by completing and returning to the North 
Carolina State Bar a signed registration card containing the following infor- 
mation: 

(1) name and address; 

(2) date; 

(3) date passed examination 6 practice in North Carolina; 

(4) date and place sworn in as an attorney in North Carolina: 

(5) date and place of birth; 

(6) list of all other jurisdictions where the member has been admitted to hie 
practice of law and date of admission; 

(7) whether suspended or disbarred from the practice of law in any juris- 
diction or court, and if so, when and where, and when readmitted. 

(b) Membership records of State Bar. 

The secretary shall keep a permanent register for the enrollment of 
members of the North Carolina State Bar. In appropriate places therein 
entries shall be made showing the address of each member, date of registration 
and class of membership, date of transfer from one class to another, if any, date 
and period of suspension, if any, and such other useful data which the council 
may from time to time require. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-34, Readopted Effective December 
8, 1994. 


A.0203. Annual membership fees; When due. 


(a) Amount and due date. 

The annual membership fee shall be in the amount as provided by law and 
shall be due and payable to the secretary of the North Carolina State Bar on 
January 1 of each year and the same shall become delinquent if not paid before 
July 1 of each year. 

(b) Late fee. 

Any attorney who fails to pay the entire annual membership fee in the 
amount provided by law and the annual Client Security Fund assessment 
approved by the N.C. Supreme Court before July 1 of each year shall also pay 
a late fee of $30.00. 

(c) Waiver of all or part of dues. 

No part of the annual membership fee or Client Security Fund assessment 
shall be prorated or apportioned to fractional parts of the year, and no part of 
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the membership fee or Client Security Fund assessment shall be waived or 
rebated for any reason with the following exceptions: 

(1) A person licensed to practice law in North Carolina for the first time by 
examination shall not be liable for dues or the Client Security Fund assess- 
ment during the year in which the person is admitted; 

(2) Aperson licensed to practice law in North Carolina serving in the armed 
forces, whether in a legal or nonlegal capacity, will be exempt from payment of 
dues and Client Security Fund assessment for any year in which the member 
is on active duty in the military service; ; 

(3) A person licensed to practice law in North Carolina who files a petition 
for inactive status on or before December 31 of a given year shall not be liable 
for the membership fee or the Client Security Fund assessment for the 
following year if the petition is granted. A petition shall be deemed timely if it 
is postmarked on or before December 31. 


History Note: Statutory Authority G.S. 84- 8, 1994, Amended July 21, 1995, Amended 
23; G.S. 84-34, Readopted Effective December effective December 7, 1995. 


SECTION .0300. ELECTION AND SUCCESSION OF OFFICERS 


A.0301. Officers. 


(a) The officers of the North Carolina State Bar and the council shall consist 
of a president, a president-elect, a vice-president, and an immediate past 
president. These officers shall be deemed members of the council in all 
respects. 

(b) There shall be a secretary who shall also have the title of executive 
director. The secretary shall not be a member of the council. 


History Note: Statutory Authority G.S. 84- 
22; G.S. 84-23, Readopted Effective December 
8, 1994. 


A.0302. Eligibility for office. 


The president, president-elect, and vice-president need not be members of 
the council at the time of their election. 


History Note: Statutory Authority G.S. 84- 
22; G.S. 84-23, Readopted Effective December 
8, 1994. 


A.0303. Term of office. 


(a) The term of each office shall be one year beginning at the conclusion of 
the annual meeting. Each officer will hold office until a successor is elected and 
qualified. 

(b) The president shall assume the office of immediate past president at the 
conclusion of the term as president. The president-elect shall assume the office 
of president at the conclusion of the annual meeting following the term as 
president-elect. 


History Note: Statutory Authority G.S. 84- 
21; G.S. 84-22; G.S. 84-23, Readopted Effective 
December 8, 1994. 
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A.0304. Elections. 


(a) A president-elect, vice-president and secretary shall be elected annually 
by the council at an election to take place at the council meeting held during 
the annual meeting of the North Carolina State Bar. All elections will be 
conducted by secret ballot. | 

(b) If there are more than two candidates for an office, then any candidate 
receiving a majority of the votes shall be elected. If no candidate receives a 
majority, then a run-off shall be held between the two candidates receiving the 
highest number of votes. 


History Note: Statutory Authority G.S. 84- 
22; G.S. 84-23, Readopted Effective December 
8, 1994. 


. 4.0305. Nominating committee. 


(a) There shall be a Nominating Committee appointed to nominate one or 
more candidates for each of the offices. The Nominating Committee shall be 
composed of the immediate past president and the five most recent living past 
presidents who are in good standing with the North Carolina State Bar. The 
Nominating Committee shall meet prior to the council meeting at which the 
election of officers will be held. The Nominating Committee shall submit its 
nominations in writing to the secretary at least 45 days prior to the election, 
and the secretary shall transmit the report by mail to the members of the. 
council at least 30 days prior to the election. — 

(b) At the council meeting at which elections are held, the floor shall be open 
for additional nominations for each office at the time of the election. 


History Note: Statutory Authority G.S. 84- 
22; G.S. 84-23, Readopted Effective December 
8, 1994. : 


A.0306. Vacancies and succession. 


(a) If the office of president becomes vacant for any reason, including 
resignation, death, disqualification, or permanent inability, the president-elect 
shall become president for the unexpired term and the next term. If the office 
of the president-elect becomes vacant because the president-elect must assume 
the presidency under the foregoing provision of this section, then the vice- 
president shall become the president-elect for the unexpired term and at the 
end of the unexpired term to which the vice-president ascended the office will 
become vacant and an election held in accordance with Rule .0304 of this 
subchapter; if the office of president-elect becomes vacant for any other reason, 
the vice-president shall become the president-elect for the unexpired term 
following which said officer shall assume the presidency as if elected president- 
elect. If the office of vice-president or secretary becomes vacant for any reason, 
including resignation, death, disqualification, or permanent inability, or if the 
office of president or president-elect becomes vacant without an available 
successor under these provisions then the office will be filled by election by the 
council at a special meeting of the council with such notice as required by Rule 
Bene.at this subchapter or at the next regularly scheduled meeting of the 
council. 

(b) If the president is absent or unable to preside at any meeting of the 
North Carolina State Bar or the council, the president-elect shall preside, or if 
the president-elect is unavailable, then the vice-president shall preside. If 
none are available, then the council shall elect a member to preside during the 
meeting. 
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(c) If the president is absent from the state or for any reason is temporarily 
unable to perform the duties of office, the president-elect shall assume those 
duties until the president returns or becomes able to resume the duties. If the 
president-elect is unable to perform the duties, then the council may select one 
of its members to assume the duties for the period of inability. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


A.0307. Removal from office. 


The council may, upon giving due notice and an opportunity to be heard, 
remove from office any officer found by the council to have engaged in 
misconduct or to have a disability, including misconduct not related to the 
office but so infamous as to render the offender unfit for the office, misconduct 
amounting to noncriminal misconduct in office and misconduct which is both 
criminal and misconduct in office. 


History Note: Statutory Authority G.S. 84- 
21; 84-23, Readopted Effective December 8, 
1994. 


SECTION .0400. DUTIES OF OFFICERS 


A.0401. Compensation of officers. 


The secretary shall receive a salary fixed by the council. All other officers 
shall serve without compensation except the per diem allowances fixed by 
statute for members of the council. | 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


A.0402. President. 


The president shall preside over meetings of the North Carolina State Bar 
and the council. The president shall sign all resolutions and orders of the 
council in the capacity of president. The president shall execute, along with the 
secretary, all contracts ordered by the council. The president will perform all 
other duties prescribed for the office by the council. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


pices Ga Sapte wh vice-president, and immediate past presi- 
ent. 


The president-elect, vice-president, and immediate past president will 
perform all duties prescribed for the office by the council. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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A.0404. Secretary. 


The secretary shall attend all meetings of the council and of the North 
Carolina State Bar, and shall record the proceedings of all such meetings. The 
secretary shall, with the president, president-elect or vice-president, execute 
all contracts ordered by the council. He or she shall have custody of the seal of 
the North Carolina State Bar, and shall affix it to all documents executed on 
behalf of the council or certified as emanating from the council. The secretary 
shall take charge of all funds paid into the North Carolina State Bar and 
deposit them in some bank selected by the council; he or she shall cause books 
of accounts to be kept, which shall be the property of the North Carolina State 
Bar and which shall be open to the inspection of any officer, committee or 
member of the North Carolina State Bar during usual business hours. At each 
January meeting of the council, the secretary shall make a full report of 
receipts and disbursements since the previous annual report, together with a 
list of all outstanding obligations of the North Carolina State Bar. The books of 
accounts shall be audited as of December 31 of each year and the secretary 
shall publish same in the annual reports as referred to above. He or she shall 
perform such other duties as may be imposed upon him or her, and shall give 
bond for the faithful performance of his or her duties in an amount to be fixed 
by the council with surety to be approved by the council. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .0500. MEETINGS OF THE NORTH CAROLINA STATE BAR 


A.0501. Annual meetings. 


The annual meeting of the North Carolina State Bar shall be held at such 
time and place within the state of North Carolina, after such notice (but not 
less than 30 days) as the council may determine. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


A.0502. Special meetings. 


(a) Special meetings of the North Carolina State Bar may be called upon 30 
ays’ notice, as follows: 
(1) by the secretary, upon direction of the council. 
(2) by the secretary, upon the call addressed to the council, of not less than 
25% of the active members of the North Carolina State Bar. 
- (b) At special meetings no subjects shall be dealt with other than those 
specified in the notice. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-33, Readopted Effective December 
8, 1994. 


A.0503. Notice of meetings. 


Notice of all meetings shall be given by publication in such newspapers of 
general circulation as the council may select, or, in the discretion of the council, 
by mailing notice to the secretary of the several district bars or to the 
individual active members of the North Carolina State Bar. 
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History Note: Statutory Authority G.S. 84- 
23; G.S. 84-33, Readopted Effective December 
8, 1994. 


A.0504. Quorum. 


At all annual and special meetings of the North Carolina State Bar those 
active members of the North Carolina State Bar present shall constitute a 
quorum, and there shall be no voting by proxy. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-33, Readopted Effective December 
8, 1994. 


A.0505. Parliamentary rules. 


Proceedings at any meeting of the North ‘Carolina State Bar shall be 
governed by Roberts’ Rules of Order. . 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .0600. MEETINGS OF THE COUNCIL 


A.0601. Regular meetings. 


Regular meetings of the council shall be held in each of the months of 
January, April, and July, at such time and place after such notice (but not less 
than 30 days) as the council may determine; and on the day before the annual 
meeting of the North Carolina State Bar, at the location of said annual 
meeting. Any regular meeting may be adjourned from time to time as a 
majority of members present may determine. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994, 
Amended Effective June 1, 1995. 


A.0602. Special meetings. 


The president in his or her discretion may call special meetings of the 
council. Upon written request of eight councilors, filed with the secretary 
requesting the president to call a special meeting of the council, the secretary 
shall, within five days thereafter, call such special meeting. The date fixed for 
such meeting shall not be less than five days nor more than 10 days from the 
date of such call. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


A.0603. Notice of called special meetings. 


Notice of called special meetings shall be signed by the secretary. The notice 
shall set forth the day and hour of the meeting and the place for holding the 
same. Any business may be presented for consideration at such special 
meeting. Such notice must be given to each councilor unless waived by him or 
her. A written waiver signed by any councilor shall be equivalent to notice as 
herein provided. Notice to councilors not waiving as aforesaid shall be in 
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writing and may be communicated by telegraph, or by letter through the 
_ United States mail in the usual course, addressed to each of said councilors at 
his or her law office address. Notice by telegraph shall be filed with the 
telegraph carrier for transmission at least three days, and notice by mail shall 
be deposited in the United States post office at least five days, before the day 
fixed for the special meeting. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


A.0604. Quorum at meeting of council. 


At meetings of the council the presence of 10 councilors shall constitute a 
quorum. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .0700. STANDING COMMITTEES OF THE COUNCIL 


A.0701. Standing committees. 


Within 20 days after his or her election, the president of the council shall 
select the standing committees identified below to serve for one year beginning 
January 1 of the year succeeding his or her election,:provided that the Boards 
of Continuing Legal Education, Legal Specialization, the Client Security Fund, 
and the Interest on Lawyers’ Trust Accounts program shall be appointed by the 
council. 

(1) An Executive Committee of not less than five councilors. It shall be the 

duty of the Executive Committee to perform such duties as the council shall 
designate, including, however, the auditing of the books and records of the 
secretary at each regular meeting of the council. 
_ (2) Committee on Legal Ethics and Professional Conduct of not less than 
three councilors. It shall be the duty of the Committee on Legal Ethics and 
Professional Conduct to study the Rules of Professional Conduct and make 
such recommendations from time to time to the council as it may deem proper 
and necessary; study and determine such questions as may arise as to the 
meaning and application of the Rules of Professional Conduct, and advise 
members of the State Bar upon request in respect thereto, and perform such 
other duties in connection with the Rules of Professional Conduct as it may be 
requested to perform by the council of the North Carolina State Bar. 

(3) Committee on Grievances. The Grievance Committee will consist of not 
less than 15 members, one of whom will be designated as chairperson. At least 
one vice-chairperson will be designated. The committee will have as members 
at least three councilors from each of the judicial divisions of the state. The 
Grievance Committee will have the powers and duties set forth in Section 
.0100 of subchapter B of these rules and will report on the status of grievances, 
investigations, and complaints at regular or special meetings of the council as 
the Executive Committee may direct. 

(4) Committee on Legislation and Law Reform of not less than three 
councilors. It shall be the duty of the Committee on Legislation and Law 
Reform to examine proposed changes in the law; to examine and propose 
changes in the law and judicial procedure; to promote the simplification of law 
and procedure; and perform such other duties in connection with the improve- 
ment of law and procedure as may from time to time be requested by the 
council of the North Carolina State Bar. 
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The Committee on Legislation and Law Reform shall not appear before 
committees of the legislature, except upon the approval of the council, nor shall 
it make specific endorsements of changes in the laws or of new laws except 
with the consent of the council. 

(5) Committee on Consumer Protection of not less than three councilors. 

(6) Committee on Membership and Fees of not less than three councilors. 

(7) Committee on Legal Aid to Indigents and Referrals consisting of not less 
than five councilors. The committee shall aid and assist the judicial districts of 
the North Carolina State Bar in establishing plans for the representation of 
indigents in certain criminal cases and lend assistance and advise in the 
carrying out of these programs in accordance with the laws of the state of 
North Carolina and the ethics of the legal profession. , } 

(8) Professional Organizations Committee of not less than five nor more 
than seven councilors. 

(9) Positive Action for Lawyers Committee of not less than seven members, 
one of whom shall be designated as chairperson and one.as vice-chairperson, 
for the purpose of implementing a program of intervention for lawyers with 
substance abuse problems which affects their professional conduct; provided, 
no member of the Grievance Committee shall be a member of the Positive 
Action for Lawyers Committee. Such committee’s creation shall not be con- ~ 
strued so as to hinder, limit or otherwise affect the disciplinary process. 

(10) IOLTA Board of Trustees composed of nine members appointed by the 
Council of the North Carolina State Bar, at least six of whom must be attorneys 
in good standing and authorized to practice law in North Carolina. This 
committee shall carry out the provisions of the Plan for Disposition of Funds 
Received by the North Carolina State Bar from Interest on Trust Accounts. 

(11) Board of Legal Specialization composed of nine members appointed by 
the Council of the North Carolina State Bar. Specialization shall be a 
voluntary endeavor and not mandatory, and shall not be funded by member- 
ship fees of the North Carolina State Bar. 

(12) Chent Security Fund Board of Trustees composed of five members, four 
of whom must be attorneys in good standing and authorized to practice law in 
North Carolina, and one who must not be a licensed attorney. 

(a) The Client Security Fund Board of Trustees of the North Carolina State 
Bar is a standing committee of the State Bar Council, established by the 
council pursuant to an order of the Supreme Court of North Carolina dated 
August 29, 1984. Its purpose is to reimburse, subject to certain limitations, 
clients who have suffered financial loss as the result of dishonest conduct of 
lawyers engaged in the private practice of law in North Carolina. 

(b) The Client Security Fund Board of Trustees shall have the powers and 
duties set forth in the Rules of the North Carolina State Bar Client Security 
Fund. The Council of the North Carolina State Bar is authorized, subject to 
approval of the court, to promulgate further regulations and rules of procedure 
for the board for the management of its funds and affairs, for the presentation 
of applications and their processing, for the payment of claims that are 
allowed, and for the subrogation or assignment of the rights of any reimbursed 
applicant. | 

(13) Committee on Professionalism. The Professionalism Committee of the 
North Carolina State Bar Council is the standing committee of the council 
established and authorized to consider means and methods of enhancing the 
degree of professionalism exhibited in the practice and conduct of North 
Carolina lawyers so as to reduce the incidence of unethical conduct and 
promote the interests of the public by ensuring the competence, integrity, and 
conscientiousness of members of the Bar. “Professionalism” for these purposes 
means conduct characterized by integrity, adherence to the rules of profes- 
sional conduct, allegiance to the system of justice and commitment to public 
service. 
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' (14) Legal Assistance for Military Personnel (LAMP) Committee. A commit- 

tee of at least four councilors and nine noncouncilors to serve as a liaison group 
with lawyers serving military personnel in North Carolina. The purpose is to 
give improved legal service to military personnel and dependents stationed in 
North Carolina, to assist armed forces legal assistance officers with matters of 
North Carolina law, to provide representation for service personnel in the 
civilian courts of this state, and to provide a referral service for legal officers 
needing advice and assistance. 

(15) Disaster Response Committee. A Committers of not less than five 
councilors and noncouncilors who will implement a Disaster Response Plan 
adopted by the Council of the North Carolina State Bar. The purpose of the 
Disaster Response Committee is to provide for standing representatives of the 
North Carolina State Bar who will implement a disaster response plan and 
provide publicity and on-site representation to ensure that legal representa- 
tion is available to victims of disasters and to prevent the improper solicitation 
of victims by attorneys at law or individuals acting on behalf of attorneys. 

(16) Fee Arbitration Committee. A committee of five councilors and four 
noncouncilors to supervise the administration of a program of fee arbitration 
which is to be administered by the several judicial district bars of the North 
Carolina State Bar. At least one councilor shall be appointed from each judicial 
division. The president shall also appoint a chairperson from among the nine 
members of the committee. 

(17) Board of Continuing Legal Education. A committee of not less than nine 
members appointed as set forth in the Rules Governing the Administration of 
the Continuing Legal Education Program. The Board of Continuing Legal 
Education shall have the responsibility for operating the continuing legal 
education program subject to the statutes governing the practice of law, the 
authority of the council, and the rules of governance of the board. 

(18) Lawyers’ Trust Accounts Committee. 

(19) Budget, Finance, and Audit Committee. A committee of not less than 
three members. (Amended effective June 12, 1996.) 


History Note: Statutory Authority G.S. 84- identity of clients’ funds and property, record 
22; G.S. 84-23, Readopted Effective December keeping and accounting therefor, and interest 
8, 1994. - on lawyers’ trust accounts, see Rules 10.1 to 


gee He rere otee As to preservation.of 10.3 of the Rules of Professional ponluch 


CASE NOTES 


Constitutionality. — The order of the  . postsuspension hearing. In re Lamm, 116 N.C. 
North Carolina Supreme Court establishing App. 382, 448 S.E.2d 125 (1994), aff'd, 341 
the Client Security Fund and requiring annual N.C. 196, 458 S.E.2d 921 (1995). 


payments by attorneys to the Fund is an The procedure contained in this rule 
essential corollary to the Court’s function, was provides for independent judicial review by a 
required for the proper administration of jus- superior court judge, who must determine if 
tice, and did not violate the North Carolina — the affidavits and petition establish a suffi- 
Constitution. Beard v. North Carolina State cient showing to justify a suspension and this 
Bar, 320 N.C. 126, 357 S.E.2d 694 (1987). procedure satisfies the requirements for suffi- 

The availability of ) prompt cient process under the Law of the Land 
postsuspension review, along with a rela- Clause of the North Carolina Constitution. In 


tively brief suspension period, reduces the re Lamm, 116 N.C. App. 382, 448 S.E.2d 125 
weight of the private interest in a suspended (1994) aff'd 341 N.C. 196 "458 S.E.2d 921 
attorney’s continued use of his or her law (1995). 


license pending the outcome of _ the 
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SECTION .0800. ELECTION AND APPOINTMENT OF STATE BAR 
COUNCILORS 


A.0801. Purpose. 


The purpose of these rules is to promulgate fair, open, and uniform 
procedures to elect and appoint North Carolina State Bar councilors in all 
judicial district bars. These rules should encourage a broader and more diverse 
participation and representation of all attorneys in the election and appoint- 
ment of councilors. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


A.0802. Election — When held; Notice; Nominations. 


(a) Every judicial district bar, in any calendar year at the end of which the 
term of one or more of its councilors will expire, shall fill said vacancy or 
vacancies at an election to be held at a meeting during that year. 

(b) The officers of the district bar shall fix the time and place of such election 
and shall give to each active member (as defined in G.S. 84-16) of the district 
bar a written notice thereof directed to him or her at his or her address on file 
with the North Carolina State Bar, which notice shall be placed in the United 
States mail, postage prepaid, at least 30 days prior to the date of the election. 

(c) The district bar shall submit its written notice of the election to the 
North Carolina State Bar, at least six weeks before the date of the election. 

(d) The North Carolina State Bar will, at its expense, mail these notices. 

(e) The notice shall state the date, time and place ofthe election, give the 
number of vacancies to be filled, name a person or committee named by the 
local bar to which nominations may be made prior to the meeting, advise that 
additional nominations may be made from the floor at the meeting itself, and 
advise that all elections must be by a majority of the votes cast by those present 
and voting. 


History Note: Statutory Authority G.S. 84- 
18; G.S. 84-23, Readopted Effective December 
8, 1994. 


A.0803. Same — Voting procedures. 


(a) All nominations made either before or at the meeting shall be voted on 
at the meeting by secret ballot of those present and voting. 

(b) Cumulative voting shall not be permitted. 

(c) Nominees receiving a majority of the votes cast shall be declared elected. 


History Note: Statutory Authority G.S. 84- 
18; G.S. 84-23, Readopted Effective December 
8, 1994. 


A.0804. Vacancies. 


The unexpired term of any councilor whose office has become vacant because 
of resignation, death, or any cause other than the expiration of a term, shall be 
filled within 90 days ‘of the occurrence of the vacancy by an election conducted 
in the same manner as above provided. 
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History Note: Statutory Authority G.S. 84- 
18; 84-23, Readopted Effective December 8, 
1994. 


A.0805. By-laws providing for geographical rotation or division of 
representation. 


Nothing contained herein shall prohibit the district bar of any judicial 
district from adopting by-laws providing for the geographical rotation or 
division of its councilor representation. 


History Note: Statutory Authority G.S. 84- 
18; 84-23, SOAS Hen Effective December 8, 
1994. 


SECTION .0900. ORGANIZATION OF THE JUDICIAL DISTRICT BARS 


A.0901. Bylaws. 


(a) Each judicial district bar shall adopt bylaws for its governance subject to 
the approval of the council. 

(b) Each judicial district bar shall submit its current bylaws to the secretary 
of the North Carolina State Bar for review by the council on or before June 1, 
1996. 

(c) Pending review iy the council, any bylaws submitted to the secretary on 
behalf of a judicial district bar or which already exist in the files of the 
secretary shall be deemed official and authoritative. 

(d) All amendments to the bylaws of any judicial district bar must be filed 
with the secretary within 30 days of adoption and shall have no force and effect 
until approved by the council. 

(e) The secretary shall maintain an official record for each judicial district 
bar containing bylaws which have bee approved by the council or for which 
- approval is pending. 


_ History Note: Adopted March 7, 1996. 


SECTION .1000.. MODEL BYLAWS FOR USE BY 
JUDICIAL DISTRICT BARS 


A.1001. Name. 


The name of this District Bar shall be THE DISTRICT BAR OF THE 
ee  TTLTLTLFCOJUDICIAL DISTRICT, and shall be hereinafter 
referred to as the “District Bar.” 


History Note: Adopted March 7, 1996. 


A.1002. Authority and purpose. 


The District Bar is formed pursuant to the provisions of Chapter 84 of the 
North Carolina General Statutes to promote the purposes therein set forth and 
to comply with the duties and obligations therein or thereunder imposed upon 
the Bar of this judicial district. 


History Note: Adopted March 7, 1996. 
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A.1003. Membership. i 


The members of the District Bar shall consist of two classes: active and 
inactive. 

(a) Active members. The active members shall be all persons who, at the 
time of the adoption of these bylaws or any time thereafter 

(1) are active members in good standing with the North Carolina State Bar 
and 

(2) reside in the judicial district or pene 

(3) practice in the judicial district and elect to belong to the District Bar as 
provided in G.S. 84-16. 

(b) Inactive members. The inactive members shall be all persons, who, at the 
time of the adoption of these bylaws or at any time thereafter 

(1) have been granted voluntary inactive status by the North Carolina State 
Bar and | 

(2) reside in the judicial district and 

(3) elect to participate, but not vote or hold office, in the District Bar by 
giving written notice to the Secretary of the District Bar. 


History Note: Adopted March 7, 1996. 


A.1004. Officers. 


The officers of the District Bar shall be a President, a Vice President, and 
Secretary and/or Treasurer who shall be selected and shall serve for the terms 
set out herein. : 

(a) President. The President serving at the time these bylaws are effective 
shall continue to serve for a term ending at the next annual meeting following 
the adoption or effective date of these bylaws. The President for the following 
term shall be the then current Vice President. Thereafter, the duly elected Vice 
_ President shall automatically succeed to the office of the President for a term 
of one, two, or three years. 

(b) Vice president. The Vice President serving at the time these bylaws are 
effective shall continue to serve for a term ending at the next annual meeting 
following the adoption or effective date of these bylaws, at which time said Vice 
President shall succeed to the office of the President. Thereafter, the Vice 
President shall be elected at the annual meeting as hereinafter provided for a 
term of one, two, or three years. . 

(c) Secretary and/or treasurer. The Secretary and/or the Treasurer serving 
at the time these bylaws are effective shall each continue to serve in their 
respective offices until the expiration of the. term of that office or until 
successors are appointed by the President (or be elected by the active members 
of the District Bar), whichever occurs later. In all other years, the Secretary 
and/or Treasurer shall be appointed by the President (or be elected by the 
active members of the District Bar) to serve for a term of one, two, or three 
years. 

(d) Election. Before (or at) the annual meeting at which officers are to be 
elected, the Nominating Committee shall submit the names of its nominees for 
the office of Vice President to the Secretary. Nominations from the floor shall 
be permitted. If no candidate receives a majority of the votes cast, the 
candidate with the lowest number of votes shall be eliminated and a run-off 
election shall immediately be held among the remaining candidates. This 
procedure shall be repeated until a candidate receives a majority of the votes.’ 


‘The procedure for voting for, and election of, councilors is set by statute and rules of the N.C. 
State Bar. District Bar voting procedure with regard to matters relating to District Bar dues is now 
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(e) Duties. The duties of the officers shall be those usual and customary for 
such officers, including such duties as may be from time to time designated by 
resolution of the District Bar, the North Carolina State Bar Council or the laws 
of the State of North Carolina. | 

(f) Vacancies. If a vacancy in the office of the Vice President, Secretary- 
Treasurer occurs, the vacancy will be filled by the Board of Directors, if any, 
and if there is no Board of Directors, then by the vote of the active members at 
a special meeting of such members. The successor shall serve until the next 
annual meeting of the District Bar. If the office of the President becomes 
vacant, the Vice President shall succeed to the office of the President and the 
Board of Directors, if any, and if there is no Board of Directors, then by the vote 
of the active members at a special meeting of such members, will select a new 
Vice resident, who shall serve until the next annual meeting. 

(g) Notification. Within 10 days following the annual meeting, or the filling 
of a vacancy in any office, the President shall notify the Executive Director of 
the North Carolina State Bar of the names, addresses and telephone numbers 
of all officers of the District Bar. 

(h) Record of bylaws. The President shall ensure that a current copy of these 
bylaws is filed with the office of the Senior Resident Superior Court Judge with 
the —C—s—CSC<CSC<CSCS;7 StSCSdcial District and with the Executive Direc- 
tor of the North Carolina State Bar. 

(i) Removal from office. The District Bar, by a two-thirds vote of its active 
members present at a duly called meeting, may, after due notice and an 
opportunity to be heard, remove from office any officer who has engaged in 
conduct which renders the officer unfit to serve, or who has become disabled, or 
for other good cause. The office of any officer who, during his or her term of 
office ceases to be an active member of the North Carolina State Bar shall 
eee ae be deemed vacant and shall be filled as provided in Rule .1004(f) 
above. 


History Note: Adopted March 7, 1996. 


A.1005. Councilor. 


The District Bar shall be represented in the State Bar Council by one or 
more duly elected councilors, the number of councilors being determined 
pursuant to G.S. 84-17. Any councilor serving at the time of the adoption of 
these bylaws shall complete the term of office to which he or she was previously 
elected. Thereafter, elections shall be held as necessary at the annual (or a 
Special) meeting of the District Bar immediately preceding the expiration of a 
councilor’s term. Nominations shall be made by the Nominating Committee 
and the election held as provided in North Carolina General Statutes Section 
84-18 and in Section .0800 et seq. of this subchapter (27 N.C.A.C. 1A.0800 et 
seq.). If more than one council seat is to be filled, separate elections shall be 


statutorily prescribed in North Carolina General Statutes Section 84-18.1. The procedure, but not 
the manner or method of conducting the vote, to submit nominations to the Governor to fill 
vacancies on the District Court beach is set forth in North Carolina General Statutes Section 
7A-142. It is suggested that, for voting upon, and elections for, other District Bar matters. and 
issues, the District Bars be permitted to adopt bylaws providing for procedures as may seem 
appropriate for each District Bar. Such rules might address notice provisions, including how much 
notice is given and permissible methods of giving notice, what shall constitute a quorum (see 
footnote 2), and how any such election shall be conducted (including whether or not members must 
be present to vote, whether proxies will be permitted, whether or not absentee or some other form 
of mail ballot will be allowed and whether or not cumulative voting should be permitted when 
elections for multiple candidates or positions are being conducted). 
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held for each vacant seat. A vacancy in the office of councilor shall be filled as 
provided by Rule .0804 of this subchapter (27 N.C.A.C. 14.0804). 


History Note: Adopted March 7, 1996. 


A.1006. Annual membership fee. 


(a) Each active member of the District Bar shall: 

(1) Pay such annual membership fee, if any, as is prescribed by a majority 
vote of the active members of the District Bar present and voting at a duly 
called meeting of the District Bar, provided, however, that such fee may never 
exceed the amount annual membership fee currently imposed by the North 
Carolina State Bar. Each member shall pay the annual District Bar member- 
ship fee at the time and place set forth in the notice thereof mailed to the 
member by the Secretary-Treasurer; and 

(2) Keep the Secretary-Treasurer notified of the member’s current mailing 
address and telephone number. 

(b) The annual membership fee shall be used to promote and maintain the 
administration, activities and programs of the District Bar. 


History Note: Adopted March 7, 1996. 


A.1007. Meetings. 


(a) Annual meetings. The District Bar shall meet each ——____-~__ 
at a time and place designated by the President. The President, Spee ys or 
other Officer shall mail or deliver written notice of the annual meeting to each 
active member of the District Bar at the member’s last known mailing address 
on file with the District Bar at least ten days before the date of the annual 
meeting and shall so certify in the official minutes of the meeting. Notice of the 
meeting mailed by the Executive Director of the North Carolina State Bar 
shall also satisfy the notice requirement. Failure to mail or deliver the notice 
as herein provided shall invalidate any action at the annual meeting. ) 

(b) Special meetings. Special meetings, if any, may be called at any time by 
the President or the Vice President. The President, Secretary or other Officer 
shall mail or deliver written notice of the special meeting to each active 
member of the District Bar at the member’s last known mailing address on file 
with the District Bar at least ten days before the date of any special meeting. 
Such notice shall set forth the time and place for the special meeting and the 
purpose(s) thereof. Failure to mail or deliver the notice shall invalidate any 
action taken at a special meeting. | 

(c) Quorum. Twenty percent of the active members of the District Bar shall 
constitute a quorum, and a quorum shall be required to take official action on 
behalf of the District Bar.” 


History Note: Adopted March 7, 1996. 


?Consistent with the comment contained in Footnote 1, each District Bar should be permitted 
to adopt bylaws providing for what shall constitute a quorum based upon each District Bar’s 
particular situation and circumstances. The above provision regarding quorum should be consid- 
ered only as a suggestion and individual District Bars may wish to provide that a different 
percentage of the membership shall constitute a quorum. Other methods of defining a quorum 
should also be permitted. For example, in certain of the larger District Bars, any quorum based on 
a percentage of the membership, except for a very nominal percentage, may be difficult to attain. 
One alternate quorum provision might read as follows: A quorum shall be those present at any 
membership meeting for which proper notice was given. 
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A.1008. District bar finances. 


(a) Fiscal year. The District Bar’s fiscal year shall begin on __________— and 
shall end on 

(b) Duties of treasurer. The Treasurer shall maintain the funds of the 
District Bar on deposit, initiate any necessary disbursements and keep 
appropriate financial records. 

(c) Annual financial report. Each ______——SS—C =X: Cbefore the annual 
meeting, the Treasurer shall prepare the District Bar’s annual financial report 
for review by the Board of Directors, if any, and submission to the District Bar’s 
annual meeting and the North Carolina State Bar. 

(d) District bar checks. All checks written on District Bar accounts (arising 
from the collection of mandatory dues) that exceed $500 (or such larger amount 
as may be approved, in writing, by the Staff Auditor of the North Carolina 
State Bar) must be signed by two (2) of the following: (1) the Treasurer, (2) any 
other officer, (3) another member of the Board of Directors, or (4) the Executive 
Secretary/Director, if any. 

(e) Fidelity bond. If itis anticipated that receipts from membership fees will 
exceed $20,000 for any fiscal year, the District Bar shall purchase a fidelity 
bond at least equal in amount to the anticipated annual receipts to indemnify 
the District Bar for losses attributable to the malfeasance of the Treasurer or 
any other member having access to District Bar funds. 

(f) Taxpayer identification number. The Treasurer shall be responsible for 
obtaining a federal taxpayer identification number for the District Bar. 


History Note: Adopted March 7, 1996. 


A.1009. Prohibited activities. 


(a) Prohibited expenditures. Mandatory District Bar dues, if any, shall not 
be used for the purchase of alcoholic beverages, gifts to public officials, 
including judges, charitable contributions, recreational activities or expenses 
of spouses of District Bar members or officers. However, such expenditures 
may be made from funds derived entirely from the voluntary contributions of 
District Bar members. | 

(b) Political expenditures. The District Bar shall not make any expenditures 
to fund political and ideological activities. 

(c) Political activities. The District Bar shall not engage in any political or 
ideological conduct or activity, including the endorsement of candidates and 
the taking or advocation of positions on political issues, referendums, bond 
elections, and the like, however, the District Bar, and persons speaking on its 
behalf, may take positions on, or comment upon, issues relating to the 
regulation of the legal profession and issues or matters relating to the 
peer of the quality and availability of legal services to the general 
public. 


History Note: Adopted March 7, 1996. 


A.1010. Committees. 


(a) Standing committee(s). The standing committees shall be the Nominat- 
ing Committee, Pro Bono Committee, Fee Dispute Arbitration Committee and 
Grievance Committee, provided that, with respect to the Fee Dispute Arbitra- 
tion Committee and the Grievance Committee, the District meets the State 
Bar guidelines relating thereto. 
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(b) Fee arbitration committee. i 

(1) The Fee Arbitration Committee shall consist of at least six but not more 
than eighteen persons appointed by the President to staggered three-year 
terms as provided in the District Bar’s Fee Arbitration Plan. | 

(2) The Fee Arbitration Committee shall be responsible for implementing a 
Fee Arbitration Plan approved by the Council of the North Carolina State Bar 
to resolve fee disputes efficiently, economically, and expeditiously without 
litigation. 

(c) Grievance committee. 

(1) The Grievance Committee shall consist of at lease five but not more than 
thirteen persons appointed by the President to staggered three-year terms as 
provided by the Rules and Regulations of the North Carolina State Bar 
governing Judicial District Grievance Committees. t 

(2) The Grievance Committee shall assist the Grievance Committee of the 
North Carolina State Bar by receiving grievances, investigating grievances, 
evaluating grievances, informally mediating disputes, facilitating communica- 
tion between lawyers and clients and referring members of the public to other 
appropriate committees or agencies for assistance. | 

(3) The Grievance Committee shall operate in strict accordance with the 
rules and policies of the North Carolina State Bar with respect to District Bar 
Grievance Committees. | 

(d) Special committees. Special conimittees may be created and appointed by 
the President. 

(e) Nominating committee. ne 

(1) The Nominating Committee shall be appointed by the officers (or the 
Board of Directors) of the District Bar and shall consist of at least three active 
oe of the District Bar who are not officers or directors of the District 

ar. | 

(2) The Nominating Committee shall meet as necessary for the purpose of 
nominating active members of the District Bar as candidates for officers and 
councilor(s) and the Board of Directors, if any. | 

(3) The Nominating Committee members shall serve one-year terms begin- 
TANG OMs te  andyendingorigaiine! ete OY 

(4) Any active member whose name is submitted for consideration for 
nomination to any office or as a councilor must have indicated his or her 
willingness to serve if selected. | 

(f) Pro bono committee. : id 

(1) The Pro Bono Committee shall consist of at least five active members of 
the District Bar appointed by the President. 

(2) The Pro Bono Committee shall meet at least once each quarter and shall 
have the duty of encouraging members of the District Bar to provide pro bono 
legal services. The Committee shall also develop programs whereby attorneys 
not involved in other volunteer legal service programs may provide pro bono 
legal service in their areas of concentration and practice. 

(3) The members of the Pro Bono Committee shall serve one-year terms. 
commencing on 


History Note: Adopted March 7, 1996. 


* The composition of the Nominating Committee set forth above is a suggestion only. The District 
Bars may choose to constitute their nominating committees in a different manner, as for example, 
letting the committee consist of the three most immediate past presidents of the District Bar who 
are still active members of the District Bar as defined herein. Smaller District Bars may choose to 
have no Nominating Committee and nominate and elect officers from the floor at the annual 
meeting of the District Bar. 
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A.1011. Board of directors or executive committee. 


(a) Membership of board. A Board of Directors consisting of at least 
________ active members of the District Bar shall be elected. At all times, the 
Board of Directors shall include at least one director from each county in the 
Judicial District. The Board of Directors serving when these bylaws become 
effective shall continue to serve until the following annual meeting. Beginning 
on _________+_+_+_+_+_+=—==Ss=——sm'immediateiy after the effective date of these bylaws, 
the President shall appoint an initial Board of Directors who shall serve 
three-year terms commencing on_____———C—C*?7F except that the terms 
of the initial members of the Board shall be staggered at one-year intervals to 
ensure continuity and experience. To effect the staggered initial terms, the 
President will determine which of the initial members shall serve terms of less 
than three years. 

The State Bar Councilor (or Councilors) from the judicial district shall be an 
ex officio member (or members) of the District Bar Board of Directors or 
Executive Committee. 

(b) Terms of directors. After the initial staggered terms of the Board of 
Directors expire, successors shall be elected by the active members at the 
annual District Bar meeting, as set out in Rule .1004(d) above, and Rule 
_ ,1011(c) and (d) below. Following the completion of the initial staggered terms, 
_ the directors shall serve three-year terms beginning on —___ SSS 
following their election. 

(c) Designated and at-large seats in multi-county districts. In multi-county 
districts, one seat on the Board of Directors shall be set aside and designated 
for:each county in the district. Only active members of the District Bar who 
reside or work in the designated county may be elected to a designated county 
seat. All other seats on the Board of Directors shall be at-large seats which may 
be filled by any active member of the District Bar. 

(d) Elections. When one or more seats on the Board of Directors become 
vacant, an election shall be held at the annual meeting of the District Bar. 
Except as otherwise provided herein, the election shall be conducted as 
provided for in Rule .1004(d) above. The candidates receiving the highest 
number of votes cast will be elected, regardless of whether any of the 
candidates received a majority of the votes cast, provided that designated seats 
will be filled by the candidates receiving the highest number of votes who live 
or work in the designated county, regardless of whether any of the candidates 
received a majority of the votes cast. 

(e) Vacancies. If a vacancy occurs on the Board of Directors, the President (or 
the Board of Directors) shall appoint a successor who shall serve until the next 
annual meeting of the District Bar. If the vacancy occurs in a designated seat 
for a particular county within the district, the successor will be selected from 
among the active members of the District Bar who live or work in the 
designated county. 

(f) Duties of board of directors. The Board of Directors shall have the 
responsibilities described [in] Rules .1004(f) and .1007(c) above. The Board of 
Directors shall also consult with the officers regarding any matters of District 
_ Bar business or policy arising between meetings and may act for the District 
Bar on an emergency basis if necessary, provided that any such action shall be 
provisional pending its consideration by the District Bar at its next duly called 
meeting. The Board of Directors may not impose on its own authority any sort 
of fee upon the membership. 


History Note: Adopted March 7, 1996. 
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A.1012. Amendment of the bylaws. 


The membership of the District Bar, by a ________-_____ (majority, 
two-thirds, etc.) vote of the active members present at any duly called meeting 
at which there is a quorum present and voting throughout, may amend these 
bylaws in ways not inconsistent with the constitution of the United States, the 
policies and rules of the North Carolina State Bar and the laws of the United 
States and North Carolina. | ' 


History Note: Adopted March 7, 1996. 


SECTION .1100. OFFICE OF THE NORTH CAROLINA STATE BAR 


A.1101. Office. 


Until otherwise ordered by the council, the office of the North Carolina State 
Bar shall be maintained in the city of Raleigh at such place as may be 
designated by the council. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .1200. FILING PAPERS WITH AND 
SERVING THE NORTH CAROLINA 
| STATE BAR 


A.1201. When papers are filed under these rules and regulations. . 


Whenever in these rules and regulations there is a requirement that 
petitions, notices or other documents be filed with or served on the North 
Carolina State Bar, or the council, the same shall be filed with or served on the 
secretary of the North Carolina State Bar. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .1300. SEAL 


A.1301. Form and custody of seal. 


The North Carolina State Bar shall have a seal round in shape and having 
the words and figures, “The North Carolina State Bar July 1, 1933,” with the 
word “Seal” in the center. The seal shall remain in the custody of the secretary 
at ete of the North Carolina State Bar, unless otherwise ordered by the 
council. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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SUBCHAPTER B. DISCIPLINE AND DISABILITY RULES 


SECTION .0100. DISCIPLINE AND DISABILITY OF ATTORNEYS 


B.0101. General provisions. 


Discipline for misconduct is not intended as punishment for wrongdoing but 
is for the protection of the public, the courts, and the legal profession. The fact 
that certain misconduct has remained unchallenged when done by others, or 
when done at other times, or that it has not been made the subject of earlier 
pd gene proceedings, will not be a defense to any charge of misconduct by 
a member. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


CASE NOTES 


Cited in North Carolina State Bar v. (1981); North Carolina State Bar v. Talman, 62 
DuMont, 52 N.C. App. 1, 277 S.E.2d 827 N.C. App. 355, 303 S.E.2d 175 (1983). 


B.0102. Procedure for discipline. 


(a) The procedure to discipline members of the bar of this state will be in 
accordance with the provisions hereinafter set forth. 

(b) .District bars will not conduct separate proceedings to discipline mem- 
bers of the bar but will assist and cooperate with the North Carolina State Bar 
in reporting and investigating matters of alleged misconduct on the part of its | 
members. 

(c) Concurrent Jurisdiction of State Bar and Courts 

(1) The Council of the North Carolina State Bar is vested, as an agency of 
the state, with the control of the discipline, disbarment, and restoration of 
attorneys practicing law in this state. 

(2) The courts of this state have inherent authority to take disciplinary 
action against attorneys practicing therein, even in relation to matters not 
pending in the court exercising disciplinary authority. 

(3) The authority of the North Carolina State Bar and the courts to 
discipline attorneys is separate and distinct, the North Carolina State Bar 
having derived its jurisdiction by legislative act and the courts from the 
inherent power of the courts themselves. 

(4) Neither the North Carolina State Bar nor the courts are authorized or 
empowered to act for or in the name of the other, and the disciplinary action 
taken by either entity should be clearly delineated as to the source or basis for 
the action being taken. 

(5) It is the position of the North Carolina State Bar that no trial court has 
the authority to preempt a North Carolina State Bar disciplinary proceeding 
with a pending civil or criminal court proceeding involving attorney conduct, or 
to dismiss a disciplinary proceeding pending before the North Carolina State 
Par. 

(6) Whenever the North Carolina State Bar learns that a court has initiated 
an inquiry or proceeding regarding alleged improper or unethical conduct of an 
attorney, the North Carolina State Bar may defer to the court and stay its own 
proceeding pending completion of the court’s inquiry or proceeding. Upon 
request, the North Carolina State Bar will assist in the court’s inquiry or 
proceeding. 
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(7) If the North Carolina State Bar finds probable cause and institutes 
disciplinary proceedings against an attorney for conduct which subsequently 
becomes an issue in a criminal or civil proceeding, the court may, in its 
discretion, defer its inquiry pending the completion of the North Carolina State 
Bar’s proceedings. 

(8) Upon the filing of a complaint by the North Carolina State Bar, the 
North Carolina State Bar will send a copy of the complaint to the chief resident 
superior court judge and to all superior court judges regularly assigned to the 
district in which the attorney maintains his or her law office. The North 
Carolina State Bar will send a copy of the complaint to the district attorney in 
the district in which the attorney maintains a law office if the complaint alleges 
criminal activity by the attorney. ; 

(9) The North Carolina State Bar will encourage judges to contact the North 
Carolina State Bar to determine the status of any relevant complaints filed 
against an attorney before the court takes disciplinary action against the 
attorney. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-36, Readopted Effective December 
8, 1994. 


B.0103. Definitions. 


Subject to additional definitions contained in other provisions of this 
subchapter, the following words and phrases, when used in this subchapter, 
will have, unless the context clearly indicates otherwise, the meanings given to 
them in this rule. rine 

(1) Admonition. A written form of discipline imposed in cases in which an 
attorney has committed a minor violation of the Rules of Professional Conduct. 

(2) Appellate division. The appellate division of the general court of justice. 

(3) Board. The Board of Continuing Legal Education. 

(4) Board of Continuing Legal Education. A standing committee of the 
council responsible for the administration of a program of mandatory continu- 
ing legal education and law practice assistance. 

(5) Censure. A written form of discipline more serious than a reprimand 
issued in cases in which an attorney has violated one or more provisions of the 
Rules of Professional Conduct and has caused significant harm or potential 

significant harm to a client, the administration of justice, the profession, or a 
_~member of the public, but the misconduct does not require suspension of the 
attorney’s license. | 

(6) Certificate of conviction. A certified copy of any judgment wherein a 
member of the North Carolina State Bar is convicted of a criminal offense. 

(7) Chairperson of the Grievance Committee. Councilor appointed to serve as 
chairperson of the Grievance Committee of the North Carolina State Bar. 

(8) Commission. The Disciplinary Hearing Commission of the North Caro- 
lina State Bar. , 

(9) Commission chairperson. The chairperson of the Disciplinary Hearing 
Commission of the North Carolina State Bar. 

(10) Complainant or complaining witness. Any person who has complained 
of the conduct of any member of the North Carolina State Bar to the North 
Carolina State Bar. 

(11) Complaint. A formal pleading filed in the name of the North Carolina 
State Bar with the commission against a member of the North Carolina State 
Bar after a finding of probable cause. 

(12) Consolidation of cases. A hearing by a hearing committee of multiple 
cnatees pinether related or unrelated in substance, brought against one 

efendant. : 
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(18) Council. The Council of the North Carolina State Bar. 

_ (14) Councilor. A member of the Council of the North Carolina State Bar. 

Beets The counsel of the North Carolina State Bar appointed by the 
counci 

(16) Court or courts of this state. A court authorized and established by the 
constitution or laws of the state of North Carolina. 

(17) Defendant. A member of the North Carolina State Bar against whom a 
finding of probable cause has been made. 

(18) Disabled or disability. A mental or physical condition which signifi- 
cantly impairs the professional judgment, performance, or competence of an 
attorney. 

(19) Grievance. Alleged misconduct. 

(20) Grievance committee. The Grievance Committee of the North Carolina 
State Bar. 

(21) Hearing committee. A hearing committee designated under Rule 
.0108(a)(2), .0114(d), .0114(x), .0118(b)(2), .0125(a)(6), .0125(b)(7) or .0125(c)(2) 
of this subchapter. 

(22) Illicit drug. Any controlled substance as defined in the North Carolina 
Controlled Substances Act, section 5, chapter 90, of the North Carolina 
General Statutes, or its successor, which is used or possessed without a 
prescription or in violation of the laws of this state or the United States. 

(23) Incapacity or incapacitated. Condition determined in a judicial proceed- 
ing under the laws of this or any other jurisdiction that an attorney is mentally 
defective, an inebriate, mentally disordered, or incompetent from want of 
understanding to manage his or her own affairs by reason of the excessive use 
of intoxicants, drugs, or other cause. 

(24) Investigation. The gathering of information with respect to alleged 
misconduct, alleged disability, or a petition for reinstatement. 

(25) Investigator. Any person designated to assist in the investigation of 
alleged misconduct or facts pertinent to a petition for reinstatement. 

(26) Letter of caution. Communication from the Grievance Committee to an 
attorney stating that the past conduct of the attorney, while not the basis for 
discipline, is unprofessional or not in accord with accepted professional 
practice. 

(27) Letter of notice. A communication to a respondent setting forth the 
substance of a grievance. 

(28) Letter of warning. Written communication from the Grievance Commit- 
tee or the commission to an attorney stating that past conduct of the attorney, 
while not the basis for discipline, is an unintentional, minor, or technical 
violation of the Rules of Professional Conduct and may be the basis for 
discipline if continued or repeated. 

(29) Member. A member of the North Carolina State Bar. 

(30) Office of the Counsel. The office and staff maintained by the counsel of 
the North Carolina State Bar. 

(31) Office of the Secretary. The office and staff maintained by the secretary- 
treasurer of the North Carolina State Bar. 

(32) PALS Committee. Positive Action for Lawyers Committee of the North 
Carolina State Bar. 

(33) Party. After a complaint has been filed, the North Carolina State Bar as 
plaintiff or the member as defendant. 

2 (34) Plaintiff. After a complaint has been filed, the North Carolina State 
ar. 

(35) Preliminary hearing. Hearing by the Grievance Committee to deter- 
mine whether probable cause exists. 

(36) Probable cause. A finding by the Grievance Committee that there is 
reasonable cause to believe that a member of the North Carolina State Bar is 
guilty of misconduct justifying disciplinary action. 
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(37) Reprimand. A written form of discipline more serious than an admoni- 
tion issued in cases in which a defendant has violated one or more provisions 
of the Rules of Professional Conduct and has caused harm or potential harm to 
a client, the administration of justice, the profession, or a member of the public, 
but the misconduct does not require a censure. 

(38) Respondent. A member of the North Carolina State Bar who has been 
accused of misconduct or whose conduct is under investigation, but as to which 
conduct there has not yet been a determination of whether probable cause 
exists. 

(39) Secretary. The secretary-treasurer of the North Carolina State Bar. — 

(40) Serious crime. The commission of, attempt to commit, conspiracy to 
commit, solicitation or subornation of any felony or any crime that involves 
false swearing, misrepresentation, deceit, extortion, theft, bribery, embezzle- 
ment, false pretenses, fraud, interference with the judicial or political process, 
larceny, misappropriation of funds or property, overthrow of the government, 
perjury, willful failure to file a tax return, or any other offense involving moral 
turpitude or showing professional unfitness. ’ 

(41) Supreme Court. The Supreme Court of North Carolina. 

(42) Will. When used in these rules, means a direction or order which is 
mandatory or obligatory. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


B.0104. State bar council: Powers and duties in discipline and disabil- 
ity matters. 


The Council of the North Carolina State Bar will have the power and duty 

(1) to supervise and conduct disciplinary proceedings in accordance with the 
provisions hereinafter set forth; 

(2) to appoint members of the commission as provided by statute; 

(3) to appoint a counsel. The counsel will serve at the pleasure of the council. 
The counsel will be a member of the North Carolina State Bar but will not be 
permitted to engage in the private practice of law; 

(4) to order the transfer of a member to disability inactive status when such 
member has been judicially declared incompetent or has been involuntarily 
committed to institutional care because of incompetence or disability; . 

(5) to accept or reject the surrender of the license to practice law of any 
member of the North Carolina State Bar; 

(6) to order the disbarment of any member whose resignation is accepted; 

(7) to review the report of any hearing committee upon a petition for 
reinstatement of a disbarred attorney and to make final determination as to 
whether the license will be restored. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994, 
Amended July 21, 1995. 


CASE NOTES 


Cited in North Carolina State Bar v. 
Frazier, 62 N.C. App. 172, 302 S.E.2d 648 
(1983). 
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B.0105. Chairperson of the grievance committee: Powers and duties. 


A (a) The chairperson of the Grievance Committee will have the power and 
uty 

(1) to supervise the activities of the counsel; 

(2) to recommend to the Grievance Committee that an investigation be 
initiated; 

(3) oe ‘recommend to the Grievance Committee that a grievance be dis- 
missed; , 

(4) to direct a letter of notice to a respondent; 

(5) to issue, at the direction and in the name of the Grievance Committee, a 
letter of caution, letter of warning, an admonition, a reprimand, or a censure 
to a member; 

(6) to notify a respondent that a grievance has been dismissed, and to notify 
the complainant in accordance with Rule .0121 of this subchapter; 

(7) to call meetings of the Grievance Committee; 

(8) to issue subpoenas in the name of the North Carolina State Bar or direct 
the secretary to issue such subpoenas; 

(9) to administer or direct the administration of oaths or affirmations to 
witnesses; 

(10) to sign sane and petitions in the name of the North Carolina . 
State Bar; 

(11) to determine whether proceedings should be instituted to activate a 
suspension which has been stayed; 

(12) to enter orders of reciprocal discipline in the name of the Grievance 
Committee; 

(13) to direct the counsel to institute proceedings in the appropriate forum 
to determine if an attorney is in violation of an order of the Grievance 
Committee, the commission, or the council; 

(14) to rule on requests for reconsideration of decisions of the Grievance 
Committee regarding grievances; 

(15) to tax costs of the disciplinary procedures against any defendant 
against whom the Grievance Committee imposes discipline, including a 
minimum administrative cost of $50; 

(16) in his or her discretion, to refer grievances primarily attributable to 
unsound law office management to the Board of Continuing Legal Education in 
accordance with Rule .0112(h) of this subchapter and to so notify the complain- 
ant; 

(17) to dismiss a grievance upon request of the complainant, where it 
appears that there is no probable cause to believe that the respondent has 
violated the Rules of Professional Conduct and where counsel consents to the 
dismissal; 

(18) to dismiss a grievance where it appears that the grievance has not been 
filed within the time period set out in Rule .0111(e); 

(19) to dismiss a grievance where it appears that the complaint, even if true, 
fails to state a violation of the Rules of Professional Conduct and where counsel 
consents to the dismissal; 

(20) to dismiss a grievance where it appears that there is no probable cause 
to believe that the respondent has violated the Rules of Professional Conduct 
and where counsel and a member of the Grievance Committee designated by 
the Committee consent to the dismissal. 

(b) The president, vice-chairperson, or senior council member of the Griev- 
ance Committee may perform the functions of the chairperson of the Grievance 
Committee in any matter when the chairperson is absent or disqualified. 
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History Note: Statutory Authority G.S. 84- Amended effective March 6, 1997; Amended 
23, Readopted effective December 8, 1994; October 2, 1997. 
Amended effective February 20, 1995; 


B.0106. Grievance committee — Powers and duties. 


The Grievance Committee will have the power and duty 

(1) to direct the counsel to investigate any alleged misconduct or disability 
of a member of the North Carolina State Bar coming to its attention; 

(2) to hold preliminary hearings, find probable cause and direct. that 
complaints be filed; 

(3) to dismiss grievances upon a finding of no probable cause; 

(4) to issue a letter of caution to a respondent in cases wherein misconduct 
is not established but the activities of the respondent are unprofessional or not 
in accord with accepted professional practice. The letter of caution will 
recommend that the respondent be more professional in his or her practice in 
one or more ways which are to be specifically identified; 

(5) to issue a letter of warning to a respondent in cases wherein no probable 
cause is found but it is determined by the Grievance Committee that the 
conduct of the respondent is an unintentional, minor, or technical violation of 
the Rules of Professional Conduct. The letter of warning will advise the 
attorney that he or she may be subject to discipline if such conduct is continued 
or repeated. The warning will specify in one or more ways the conduct or 
practice for which the respondent is being warned. A copy of the letter of 
warning will be maintained in the office of the counsel for three years subject 
to the confidentiality provisions of Rule .0129 of this subchapter; 

(6) to issue an admonition in cases wherein the defendant has committed a 
minor violation of the Rules of Professional Conduct; 

(7) to issue a reprimand wherein the defendant has violated one or more 
provisions of the Rules of Professional Conduct, and has caused harm or 
potential harm to a client, the administration of justice, the profession, or a 
member of the public, but ‘the misconduct does not require a censure; 

(8) to issue a censure in cases wherein the defendant has violated one or 
more provisions of the Rules of Professional Conduct and has caused signifi- 
cant harm or: potential significant harm to a client, the administration of 
justice, the profession, or a member of the public, but the misconduct does not 
require suspension of the defendant’s license; 

(9) to direct that a petition be filed seeking a determination whether a 
member of the North Carolina State Bar is disabled; 

(10) to include in any order of admonition, reprimand, or censure a provision 
requiring the defendant to complete a reasonable amount of continuing legal 
education in addition to the minimum amount required by the North Carolina 
Supreme Court; 

(11) in its discretion, to refer grievances primarily attributable to unsound 
law office management to the Board of Continuing Legal Education in 
accordance with Rule .0112(h) of this subchapter. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


B.0107. Counsel: Powers and duties. 


The counsel will have the power and duty 


(1) to investigate all matters involving alleged misconduct whether initiated 
by the filing of a grievance or otherwise; 
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(2) to recommend to the chairperson of the Grievance Committee that a 
matter be dismissed, that a letter of caution, or a letter of warning be issued, 
or that the Grievance Committee hold a preliminary hearing; 

(3) to prosecute all disciplinary proceedings before the Grievance Commit- 
tee, hearing committees, and the courts; 

(4) to represent the North Carolina State Bar in any trial, hearing, or other 
proceeding concerning the alleged disability of a member; 

(5) to appear on behalf of the North Carolina State Bar at hearings 
conducted by the Grievance Committee, hearing committees, or any other 
agency or court concerning any motion or other matter arising out of a 
disciplinary or disability proceeding; 

(6) to appear at hearings conducted with respect to petitions for reinstate- 
ment of license by suspended or disbarred attorneys or by attorneys trans- 
ferred to disability inactive status, to cross-examine witnesses testifying in 
support of such petitions, and to present evidence, if any, in opposition to such 
petitions; 

(7) to employ such deputy counsel, investigators, and other administrative 
personnel in such numbers as the council may authorize; 

(8) to maintain permanent records of all matters processed and of the 
disposition of such matters; 

(9) to perform such other duties as the council may direct;. 

(10) after a finding of probable cause by the Grievance Committee, to 
designate the particular violations of the Rules of Professional Conduct to be 
alleged in a formal complaint filed with the commission; 

(11) to file amendments to complaints and petitions arising out of the same 
transactions or occurrences as the allegations in the original complaints or 
petitions, in the name of the North Carolina State Bar, with the prior approval 
of the chairperson of the Grievance Committee; 

(12) after a complaint is filed with the commission, to dismiss any or all 
claims in the complaint or to negotiate and recommend consent orders of 
discipline to the hearing committee. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-31, Readopted Effective December 
8, 1994. 


- CASE NOTES 


Cited in North Carolina State Bar v. 
Frazier, 62 N.C. App. 172, 302 S.E.2d 648 
(1983). 


B.0108. Chairperson of the hearing commission: Powers and duties. 


(a) The chairperson of the Disciplinary Hearing Commission of the North 
Carolina State Bar will have the power and duty 

(1) to receive complaints alleging misconduct and petitions alleging the 
disability of a member filed by the counsel; petitions requesting reinstatement 
of license by members who have been involuntarily transferred to disability 
inactive status, suspended, or disbarred; motions seeking the activation of 
suspensions which have been stayed; and proposed consent orders of disbar- 
ment; 

(2) to assign three members of the commission, consisting of two members 
of the North Carolina State Bar and one nonlawyer to hear complaints, 
petitions, motions, and posthearing motions pursuant to Rule .0114(z)(2) of 
this subchapter. The chairperson will designate one of the attorney members 
as chairperson of the hearing committee. No committee member who hears a 
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disciplinary matter may serve on the committee which hears the attorney’s 
reinstatement petition. The chairperson of the commission may designate 
himself or herself to serve as one of the attorney members of any hearing 
committee and will be chairperson of any hearing committee on which he or 
she serves. Posthearing motions filed pursuant to Rule .0114(z)(2) of this 
subchapter will be considered by the same hearing committee assigned to the 
original trial proceeding. Hearing committee members who are ineligible or 
unable to serve for any reason will be replaced with members selected by the 
commission chairperson; 

(3) to set the time and place for the hearing on each complaint or petition; 

(4) to subpoena witnesses and compel their attendance and to compel the 
production of books, papers, and other documents deemed necessary or 
material to any hearing. The chairperson may designate the secretary to issue 
such subpoenas; 

(5) to consolidate, in his or her discretion for hearing, two or more cases in 
which a subsequent complaint or complaints have been served upon a 
defendant within ninety days of the date of service of the first or a preceding 
complaint; : 

(6) to enter orders disbarring members by consent. | 

(7) to enter an order suspending a member pending disposition of a 
disciplinary proceeding when the member has been convicted of a serious 
see or has pled no contest to a serious crime and the court has accepted the 
plea. 

(b) The vice-chairperson of the disciplinary hearing commission may per- 
form the function of the chairperson in any matter when the chairperson is 
absent or disqualified. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994, 
Amended July 21, 1995. 


CASE NOTES 


Cited in North Carolina State Bar v. 
DuMont, 52 N.C. App. 1, 277 S.E.2d 827 
(1981). 


B.0109. Hearing committee: Powers and duties. 


Hearing committees of the Disciplinary Hearing Commission of the North 
Carolina State Bar will have the following powers and duties: 

(1) to hold hearings on complaints alleging misconduct, or petitions seeking 
a determination of disability or reinstatement, or motions seeking the activa- 
tion of suspensions which have been stayed; 

(2) to enter orders regarding discovery and other procedures in connection 
with such hearings, including, in disability matters, the examination of a 
member by such qualified medical experts as the committee will designate; 

(3) to subpoena witnesses and compel their attendance, and to compel the 
production of books, papers, and other documents deemed necessary or 
material to any hearing. Subpoenas will be issued by the chairperson of the 
hearing committee in the name of the commission. The chairperson may direct 
the secretary to issue such subpoenas; | 

(4) to administer or direct the administration of oaths or affirmations to 
witnesses at hearings; | 

(5) to make findings of fact and conclusions of law; 

(6) to enter orders dismissing complaints in matters before the committee; 
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(7) to enter orders of discipline against or letters of warning to defendants 
in matters before the committee; 

(8) to tax costs of the disciplinary proceedings against any defendant 
against whom discipline is imposed, provided, however, that such costs will not 
include the compensation of any member of the council, committees, or 
agencies of the North Carolina State Bar; . 

(9) to enter orders transferring a member to disability inactive status; 

(10) to report to the council its findings of fact and recommendations after 
hearings on petitions for reinstatement of disbarred attorneys; 

(11) to grant or deny petitions of attorneys seeking transfer from disability 
inactive status to active status; 

(12) to enter orders reinstating suspended attorneys or denying reinstate- 
ment. An order denying reinstatement may include additional sanctions in the 
event violations of the petitioner’s order of suspension are found; 

(13) to enter orders activating suspensions which have been stayed or 
continuing the stays of such suspensions. 7 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-28; G.S. 84-28.1, Readopted Effec- 
tive December 8,.1994. 


B.0110. Secretary: Powers and duties in discipline and disability 
matters. 


The secretary will have the following powers and duties in regard to 
discipline and disability procedures: 

(1) to receive grievances for transmittal to the counsel, to receive complaints 
and petitions for transmittal to the commission chairperson, and to receive 
affidavits of surrender of license for transmittal to the council; 

(2) to issue summonses and subpoenas when so directed by the president, 
the chairperson of the Grievance Committee, the chairperson of the commis- 
sion, or the chairperson of any hearing committee; 

(3) to maintain a record and file of all grievances not dismissed by the 
Grievance Committee; 

(4) to perform all necessary ministerial acts normally performed by the 
clerk of the superior court in complaints filed before the commission; 

(5) to enter orders of reinstatement where petitions for reinstatement of 
suspended attorneys are unopposed by the counsel; 

(6) to dismiss reinstatement petitions based on the petitioner’s failure to 
comply with the rules governing the provision and transmittal of the record of 
reinstatement proceedings; 

(7) to determine the amount of costs assessed in disciplinary proceedings by 
the commission. 


History Note: Statutory Authority G.S. 84- 
22; G.S. 84-23; G.S. 84-32(c), Readopted Effec- 
tive December 8, 1994. 


CASE NOTES 


Cited in North Carolina State Bar v. 
DuMont, 52 N.C. App. 1, 277 sree 827 
(1981). 
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B.0111. Grievances: Form and filing. 


(a) A grievance may be filed by any person against a member of the North 
Carolina State Bar. Such grievance may be written or oral, verified or 
unverified, and may be made initially to the counsel. The counsel may require 
that a grievance be reduced to writing in affidavit form and may prepare and 
distribute standard forms for this purpose. Such standard forms will be 
available from the counsel, secretary, and the offices of the clerks of court in 
this state. Grievances reduced to writing on such standard forms will be 
transmitted by the complainant to the secretary. 

(b) Upon the direction of the council or the Grievance Committee, the 
counsel will investigate such conduct of any member as may be specified by the 
council or Grievance Committee. 3 

(c) The counsel may investigate any matter coming to the attention of the 
counsel involving alleged misconduct of a member upon receiving authoriza- 
tion from the chairperson of the Grievance Committee. If the counsel receives 
information that a member has used or is using illicit drugs, the counsel will 
follow the provisions of Rule .0130 of this subchapter. 

(d) The North Carolina State Bar may keep confidential the identity of an 
attorney or judge who reports alleged misconduct of another attorney pursuant 
to Rule 1.3 of the Rules of Professional Conduct and who requests to remain 
anonymous. Notwithstanding the foregoing, the North Carolina State Bar will 
reveal the identity of a reporting attorney or judge to the respondent attorney 
where such disclosure is required by law; or by considerations of due process or 
where identification of the reporting attorney or judge is essential to prepara- 
tion of the attorney’s defense to the grievance and/or a formal disciplinary 
complaint. 

(e) Grievances must be instituted by the filing of a written or oral grievance 
with the North Carolina State Bar Grievance Committee or a District Bar 
Grievance Committee within six years from the accrual of the offense, provided 
that grievances alleging fraud by a lawyer or an offense the discovery of which 
has been prevented by concealment by the accused lawyer shall not be barred 
until six years from the accrual of the offense or one year after discovery of the 
offense by the aggrieved party or by the North Carolina State Bar counsel, 
whichever is later. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994, 
Amended Effective February 20, 1995. 


5.0112. Investigations: Initial determination. 


(a) Subject to the policy supervision of the council and the control of the 
chairperson of the Grievance Committee, the counsel, or other personnel under 
the authority of the counsel, will investigate the grievance and submit to the 
chairperson of the Grievance Committee a report detailing the findings of the 
investigation. 

(b) As soon as practicable after the receipt of the initial or any interim report 
of the counsel concerning any grievance, the chairperson of the Grievance 
Committee may 

(1) treat the report as a final report; 

(2) direct the counsel to conduct further investigation, including contacting 
the respondent in writing or otherwise; or 

(3) send a letter of notice to the respondent. 

(c) If a letter of notice is sent to the respondent, it will be by certified mail 
and will direct that a response be made within 15 days of receipt of the letter 
of notice. Such response will be a full and fair disclosure of all the facts and 
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circumstances pertaining to the alleged misconduct. The counsel will provide 
the respondent with a copy of the grievance upon request, except where the 
complainant requests to remain anonymous pursuant to Rule .0111(d) of this 
subchapter. 

(d) The counsel may provide a copy of the respondent’s response(s) to the 
letter of notice to the complaining party unless the respondent objects thereto 
in writing. 

(e) After a response to a letter of notice is received, the counsel may conduct 
further investigation or terminate the investigation, subject to the control of 
the chairperson of the Grievance Committee. 

(f) For reasonable cause, the chairperson of the Grievance Committee may 
issue subpoenas to compel ‘the attendance of witnesses, including the respon- 
dent, for examination concerning the grievance and may compel the production 
of books, papers, and other documents or writings deemed necessary or 
material to the inquiry. Each subpoena will be issued by the chairperson of the 
Grievance Committee, or by the secretary at the direction of the chairperson. 
The counsel, deputy counsel, investigator, or any members of the Grievance 
Committee designated by the chairperson may examine any such witness 
under oath or otherwise. 

(g) As soon as practicable after the receipt of the final report of the counsel 
or the termination of an investigation, the chairperson will convene the 
Grievance Committee to consider the grievance, except in cases which are | 
dismissed pursuant to Rule .0105 of this subchapter. 

(h) The investigation into the conduct of an attorney will not be abated by 
the failure of the complainant to sign a grievance, settlement, or restitution. 
The chair of the Grievance Committee may dismiss a grievance upon request 
of the complainant and with consent of counsel where it appears that there is 
no probable cause to believe that the respondent has violated the Rules of 
Professional Conduct. 

(i) If at any time prior to a finding of probable cause, the chairperson of the 
Grievance Committee, upon the recommendation of the counsel or the Griev- 
ance Committee, determines that the alleged misconduct is primarily attrib- 
utable to the respondent’s failure to employ sound law office management 
techniques and procedures, the chairperson of the Grievance Committee may, 
with the respondent’s consent, refer the case to the Board of Continuing Legal 
Education. The respondent will then be required to complete, under the 
supervision of the board, a course of training in law office management 
prescribed by the chairperson of the Grievance Committee which may include 
a comprehensive site audit of the respondent’s records and procedures as well 
as continuing legal education seminars. Upon the respondent’s successful 
completion of the prescribed training, the board will report the same to the 
chairperson of the Grievance Committee, who will order the dismissal of the 
grievance. If the respondent fails to cooperate with the board or fails to 
complete the prescribed training, that will be reported to the chairperson of the 
Grievance Committee and the investigation of the original grievance shall 
resume. 

(j) No reference of a case pursuant to the procedure set forth in Rule .0112(h) 
above can be made unless the respondent expressly waives any right that he or 
she might otherwise have to confidential communications with persons acting 
under the supervision of the Board of Continuing Legal Education in regard to 
the prescribed course of training. 


History Note: Statutory Authority G.S. 84- Amended effective February 20, 1995; 
23, Readopted effective December 8, 1994; Amended effective March 6, 1997. 
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CASE NOTES 


- Cited in North Carolina State Bar v. 
DuMont, 52 N.C. App. 1, 277 S.E.2d 827 
(1981). 


B.0113. Proceedings before the grievance committee. 


(a) The Grievance Committee will determine whether there is probable 
cause to believe that a respondent is guilty of misconduct justifying disciplin- 
ary action. In its discretion, the Grievance Committee may find probable cause 
regardless of whether the respondent has been served with a written letter of 
notice. The respondent may waive the necessity of a finding of probable cause 
with the consent of the counsel and the chairperson of the Grievance Commit- 
tee. ! 
(b) The chairperson of the Grievance Committee will have the power to 
administer oaths and affirmations. | 

(c) The chairperson will keep a record of the Grievance Committee’s deter- 
mination concerning each grievance and file the record with the secretary. 

(d) The chairperson will have the power to subpoena witnesses, to compel 
their attendance, and compel the production of books, papers, and other 
documents deemed necessary or material to any preliminary hearing. The 
chairperson may designate the secretary to issue such subpoenas. 

(e) The counsel and deputy counsel, the witness under examination, inter- 
preters when needed, and, if deemed necessary, a stenographer or operator of 
a recording device may be present while the committee is in session and 
deliberating, but no persons other than members may be present while the 
committee is voting. | 

(f) The results of any deliberation by the Grievance Committee will be 
disclosed to the counsel and the secretary for use in the performance of their 
duties. Otherwise, a member of the committee, the staff of the North Carolina 
State Bar, any interpreter, stenographer, operator of a recording device, or any 
typist who transcribes recorded testimony may disclose matters occurring 
betes the committee only when so directed by the committee or a court of 
record. 

(g) At any preliminary hearing held by the Grievance Committee, a quorum 
of one-half of the members will be required to conduct any business. Affirma- 
tive vote of a majority of members present will be necessary to find that 
probable cause exists. The chairperson will not be counted for quorum 
purposes and will be eligible to vote regarding the disposition of any grievance 
only in case of a tie among the regular voting members. 

(h) If probable cause is found and the committee determines that a hearing 
is necessary, the chairperson will direct the counsel to prepare and file a 
complaint against the defendant. If the committee finds probable cause but 
determines that no hearing is necessary, it will direct the counsel to prepare for 
the chairperson’s signature an admonition, reprimand, or censure. If no 
probable cause is found, the grievance will be dismissed or dismissed with a 
letter of warning or a letter of caution. , 

(i) If no probable cause is found but it is determined by the Grievance 
Committee that the conduct of the respondent is unprofessional or not in 
accord with accepted professional practice, the committee may issue a letter of 
caution to the respondent recommending that the respondent be more profes- _ 
sional in his or her practice in one or more ways which are to be specifically | 
identified. 

(j) Letters of warning | 

(1) If no probable cause is found but it is determined by the Grievance 
Committee that the conduct of the respondent is an unintentional, minor, or 
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technical violation of the Rules of Professional Conduct, the committee may 
issue a letter of warning to the respondent. The letter of warning will advise 
the respondent that he or she may be subject to discipline if such conduct is 
continued or repeated. The letter will specify in one or more ways the conduct 
or practice for which the respondent is being warned. The letter of warning will 
not constitute discipline of the respondent. 

(2) A copy of the letter of warning will be maintained in the office of the 
counsel for three years. If relevant, a copy of the letter of warning may be 
offered into evidence in any proceeding filed against the respondent before the 
commission within three years after the letter of warning is issued to the 
respondent. In every case filed against the respondent before the commission 
within three years after the letter of warning is issued to the respondent, the 
letter of warning may be introduced into evidence as an aggravating factor 
concerning the issue of what disciplinary sanction should be imposed. A copy of 
the letter of warning may be disclosed to the Grievance Committee if another 
grievance is filed against the respondent within three years after the letter of 
warning is issued to the respondent. 

(3) A copy of the letter of warning will be served upon the respondent as 
provided in Rule 4 of the North Carolina Rules of Civil Procedure. Within 15 
days after service the respondent may refuse the letter of warning and request 
a hearing before the commission to determine whether a violation of the Rules 
of Professional Conduct has occurred. Such refusal and request will be in 
writing, addressed to the Grievance Committee, and served on the secretary by 
certified mail, return receipt requested. The refusal will state that the letter of 
warning is refused. If a refusal and request are not served within 15 days after 
service upon the respondent of the letter of warning, the letter of warning will 
be deemed accepted by the respondent. An extension of time may be granted by 
the chairperson of the Grievance Committee for good cause shown. 

(4) In cases in which the respondent refuses the letter of warning, the 
counsel will prepare and file a complaint against the respondent for a hearing 
pursuant to Rule .0114 of this subchapter. 

(k) Admonitions and Reprimands 

(1) If probable cause is found but it is determined by the Grievance 
Committee that a complaint and hearing are not warranted, the committee 
may issue an admonition or reprimand to the defendant, depending upon the 
seriousness of the violation of the Rules of Professional Conduct. A record of 
such admonition or reprimand will be maintained in the office of the secretary. 

(2) Acopy of the admonition or reprimand will be served upon the defendant 
as provided in Rule 4 of the North Carolina Rules of Civil Procedure. 

(3) Within 15 days after service the defendant may refuse the admonition or 
reprimand and request a hearing before the commission. Such refusal and 
request will be in writing, addressed to the Grievance Committee, and served 
upon the secretary by certified mail, return receipt requested. The refusal will 
state that the admonition or reprimand is refused. 

(4) In cases in which the defendant refuses an admonition or reprimand, the 
counsel will prepare and file a complaint against the defendant pursuant to 
Rule .0114 of this subchapter. If a refusal and request are not served upon the 
secretary within 15 days after service upon the defendant of the admonition or 
reprimand, the admonition or reprimand will be deemed accepted by the 
defendant. An extension of time may be granted by the chairperson of the 
Grievance Committee OF good cause shown. 

(/) Censures 

(1) If probable cause is found and the Grievance Committee determines that 
the defendant has violated one or more provisions of the Rules of Professional 
Conduct and has caused significant harm or significant potential harm to a 
client, the administration of justice, the profession, or a member of the public, 
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but the misconduct does not require suspension of the defendant’s license, the 
committee will issue a notice of proposed censure and a proposed censure to the 
defendant. 

(2) A copy of the notice and the proposed censure will be served upon the 
defendant as provided in Rule 4 of the North Carolina Rules of Civil Procedure. 
The defendant must be advised that he or she may accept the censure within 
15 days after service upon him or her or a formal complaint will be filed before 
the commission. | 

(3) The defendant’s acceptance must be in writing, addressed to the Griev- 
ance Committee, and served on the secretary by certified mail, return receipt 
requested. Once the censure is accepted by the defendant, the discipline 
becomes public and must be filed as provided by Rule .0123(a)(3) of this 
subchapter. | 

(4) If the defendant does not accept the censure, the counsel will file a 
complaint against the defendant pursuant to Rule .0114 of this subchapter. 

(m) Formal complaints will be issued in the name of the North Carolina 
State Bar as plaintiff and signed by the chairperson of the Grievance 
Committee. Amendments to complaints may be signed by the counsel alone, 
with the approval of the chairperson of the Grievance Committee. 3 


History Note: Statutory Authority G.S, 84- 
23; G.S. 84-28, Readopted Effective December . 
8, 1994. 


B.0114. Formal hearing. 


(a) Complaints will be filed with the secretary. The secretary will cause a 
summons and a copy of the complaint to be served upon the defendant and 
thereafter a copy of the complaint will be delivered to the chairperson of the 
commission, informing the chairperson of the date service on the defendant 
was effected. | : 

(b) Service of complaints and other documents or papers will be accom- 
plished as set forth in Rule 4 of the North Carolina Rules of Civil Procedure. | 

(c) Complaints in disciplinary actions will allege the charges with sufficient 
precision to clearly apprise the defendant of the conduct which is the subject of 
the complaint. — 

(d) Within 14 days of the receipt of return of service of a complaint by the 
secretary, the chairperson of the commission will designate a hearing commit- 
tee from among the commission members. The chairperson will notify the 
counsel and the defendant of the composition of the hearing committee. Such 
notice will also contain the time and place determined by the chairperson for 
the hearing to commence. The commencement of the hearing will be initially 
scheduled not less than 60 nor more than 90 days from the date of service of the 
complaint upon the defendant, unless one or more subsequent complaints have 
been served on the defendant within 90 days from the date of service of the first 
or a preceding complaint. When one or more subsequent complaints have been 
served on the defendant within 90 days from the date of service of the first or 
a preceding complaint, the chairperson of the commission may consolidate the 
cases for hearing, and the hearing will be initially scheduled not less than 60 
nor more than 90 days from the date of service of the last complaint upon the 
defendant. 

(e) Within 20 days after the service of the complaint, unless further time is 
allowed by the chairperson of the hearing committee upon good cause shown, 
the defendant will file an answer to the complaint with the secretary and will 
serve a copy on the counsel. 

(f) Failure to file an answer admitting, denying or explaining the complaint 
or asserting the grounds for failing to do so, within the time limited or 
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extended, will be grounds for entry of the defendant’s default and in such case 
the allegations contained in the complaint will be deemed admitted. The 
secretary will enter the defendant’s default when the fact of default is made to 
appear by motion of the counsel or otherwise. The counsel may thereupon 
apply to the hearing committee for a default order imposing discipline, and the 
hearing committee will thereupon enter an order, make findings of fact and 
conclusions of law based on the admissions, and order the discipline deemed 
appropriate. The hearing committee may, in its discretion, hear such addi- 
tional evidence as it deems necessary prior to entering the order of discipline. 
For good cause shown, the hearing committee may set aside the secretary’s 
entry of default. After an order imposing discipline has been entered by the 
hearing committee upon the defendant’s default, the hearing committee may 
set aside the order in accordance with Rule 60(b) of the North Carolina Rules 
of Civil Procedure. 

(g) Discovery will be available to the parties in accordance with the North 
Carolina Rules of Civil Procedure. Any discovery undertaken must be com- 
pleted before the date scheduled for commencement of the hearing unless the 
time for discovery is extended for good cause shown by the chairperson of the 
hearing committee. The chairperson of the hearing committee may thereupon 
reset the time for the hearing to commence to accommodate completion of 
reasonable discovery. 

(h) The parties may meet by mutual consent prior to the hearing on the 
complaint to discuss the possibility of settlement of the case or the stipulation 
of any issues, facts, or matters of law. Any proposed settlement of the case will 
be subject to the approval of the hearing committee. If the committee rejects a 
proposed settlement, another hearing committee must be empaneled to try the 
case, unless all parties consent to proceed with the original committee. The 
parties may submit a proposed settlement to a second hearing committee, but 
the parties shall not have the right to request a third hearing committee if the 
settlement order is rejected by the second hearing committee. The second 
hearing committee shall either accept the settlement proposal or hear the 
disciplinary matter. 

(i) At the discretion of the chairperson of the hearing committee, and upon 
five days’ notice to the parties, a conference may be ordered before the date set 
for commencement of the hearing for the purpose of obtaining admissions or 
otherwise narrowing the issues presented by the pleadings. Such conference 
may be held before any member of the committee designated by its chairperson 
who shall have the power to issue such orders as may be appropriate. At any 
conference which may be held to expedite the orderly conduct and disposition 
of any hearing, there may be considered, in addition to any offers of settlement 
or proposals of adjustment the following: 

(1) the simplification of the issues; 

(2) the exchange of exhibits proposed to be iffereds in evidence; 

(3) the stipulation of facts not remaining in dispute or the authenticity of 
documents; 

(4) the limitation of the number of witnesses; 

(5) the discovery or production of data; 

(6) such other matters as may properly be dealt with to aid in expediting the 
orderly conduct and disposition of the proceeding. 

The Chairperson may impose sanctions as set out in Rule 37(b) of the N.C. 
Rules of Civil Procedure against any party who willfully fails to comply with a 
prehearing order issued pursuant to this section. 

(j) The chairperson of the hearing committee, without consulting the other 
committee members, may hear and dispose of all pretrial motions except 
motions the granting of which would result in dismissal of the charges or final 
judgment for either party. All motions which could result in dismissal of the 
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charges or final judgment for either party will be decided by a majority of the 
members of the hearing committee. Any pretrial motion may be decided on the 
basis of the parties’ written submissions. Oral argument may be allowed in the 
discretion of the chairperson of the hearing committee. ahaa 

(k) The initial hearing date as set by the chairperson in accordance with 
Rule .0114(d) above may be reset by the chairperson, and said initial hearing 
or reset hearing may be continued by the chairperson of the hearing committee 
for good cause shown. 

(1) After a hearing has commenced, no continuances other than an adjourn- 
ment from day to day will be granted, except to await the filing of a controlling 
decision of an appellate court, by consent of all parties, or where extreme 
hardship would result in the absence of a continuance. 

(m) The defendant will appear in person before the hearing committee at 
the time and place named by the chairperson. The hearing will be open to the 
public except that for good cause shown the chairperson of the hearing 
committee may exclude from the hearing room all persons except the parties, 
counsel, and those engaged in the hearing. No hearing will be closed to the 
public over the objection of the defendant. The defendant will, except as 
otherwise provided by law, be competent and compellable to give evidence for 
either of the parties. The defendant may be represented by counsel, who will 
enter an appearance. 

(n) Pleadings and proceedings before a hearing committee will conform as 
nearly as practicable with requirements of the North Carolina Rules of Civil 
Procedure and for trials of nonjury civil causes in the superior courts except as 
otherwise provided herein. 

(0) Pleadings or other documents in formal proceedings required or permit- 
ted to be filed under these rules must be received for filing by the secretary 
within the time limits, if any, for such filing. The date of receipt by the 
secretary, and not the date of deposit in the mails, is determinative. 

(p) All papers presented to the commission for filing will be on letter size 
paper (8 1/2 x 11 inches) with the exception of exhibits. The secretary will 
require a party to refile any paper that does not conform to this size. 

(q) When a defendant appears in his or her own behalf in a proceeding, the 
defendant will file with the secretary, with proof of delivery of a copy to the 
counsel, an address at which any notice or other written communication 
required to be served upon the defendant may be sent, if such address differs 
from that last reported to the secretary by the defendant. 

(r) When a defendant is represented by counsel in a proceeding, counsel wil 
file with the secretary, with proof of delivery of a copy to the counsel, a written 
notice of such appearance which will state his or her name, address and 
telephone number, the name and address of the defendant on whose behalf he 
or she appears, and the caption and docket number of the proceeding. Any 
additional notice or other written communication required to be served on or 
furnished to a defendant during the pendency of the hearing may be sent to the 
counsel of record for such defendant at the stated address of the counsel in lieu 
of transmission to the defendant. | 

(s) The hearing committee will have the power to subpoena witnesses and 
compel their attendance, and to compel the production of books, papers, and 
other documents deemed necessary or material to any hearing. Such process 
will be issued in the name of the committee by its chairperson, or the 
chairperson may designate the secretary of the North Carolina State Bar to 
issue such process. Both parties have the right to invoke the powers of the 
committee with respect to compulsory process for witnesses and for the 
production of books, papers, and other writings and documents. 

(t) In any hearing admissibility of evidence will be governed by the rules of - 
evidence applicable in the superior court of the state at the time of the hearing. 
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The chairperson of the hearing committee will rule on the admissibility of 
evidence, subject to the right of any member of the hearing committee to 
question ‘the ruling. If a member of the hearing committee challenges a ruling 
relating to admissibility of evidence, the question will be decided be majority 
vote of the hearing committee. | 

(u) If the hearing committee finds that the charges of misconduct are not 
established by clear, cogent, and convincing evidence, it will enter an order 
dismissing the complaint. If the hearing committee finds that the charges of 
misconduct are established by clear, cogent, and convincing evidence, the 
hearing committee will enter an order of discipline. In either instance, the 
committee will file an order which will include the committee’s findings of fact 
and conclusions of law. 

(v) The secretary will ensure that a complete record is made of the evidence 
received during the course of all hearings before the commission as provided by 
G.S. 7A-95 for trials in the superior court. The secretary will preserve the 
record and the pleadings, exhibits, and briefs of the parties. 

(w) Ifthe charges of misconduct are established, the hearing committee will 
then consider any evidence relevant to the discipline to be imposed, including 
the record of all previous misconduct for which the defendant has been 
disciplined in this state or any other jurisdiction and any evidence in 
aggravation or mitigation of the offense. 

(1) The hearing committee may consider aggravating factors in imposing 
discipline in any disciplinary case, including the following factors: 

(A) prior disciplinary offenses; 

(B) dishonest or selfish motive; 

(C) a pattern of misconduct; 

(D) multiple offenses; 

(E) bad faith obstruction of the disciplinary proceedings by intentionally | 
failing to comply with rules or orders of the disciplinary agency; 

(F) submission of false evidence, false statements, or other deceptive prac- 
tices during the disciplinary process; 

(G) refusal to acknowledge wrongful nature of conduct; 

(H) vulnerability of victim; 

(I) substantial experience in the practice of law; 

(J) indifference to making restitution; : 

(K) issuance of a letter of warning to the defendant within the three years 
immediately preceding the filing of the complaint. 

(2) The hearing committee may consider mitigating factors in imposing 
discipline in any disciplinary case, including the following factors: 

(A) absence of a prior disciplinary record; 

(B) absence of a dishonest or selfish motive; 

(C) personal or emotional problems; 

(D) timely good faith efforts to make restitution or to rectify consequences of 
misconduct; 

(E) full and free disclosure to the hearing committee or cooperative attitude 
toward proceedings; 

-(F) inexperience in the practice of law; 

(G) character or reputation; 

(H) physical or mental disability or impairment; 

(1) delay in disciplinary proceedings ube no fault of the defendant 
attorney; 

(J) interim rehabilitation; 

(K) imposition of other penalties or sanctions; 

(L.) remorse; 

(M) remoteness of prior offenses. 

(x) In any case in which a period of suspension is stayed upon compliance by 
the defendant with conditions, the commission will retain jurisdiction of the 
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matter until all conditions are satisfied. If, during the period the stay is in 
effect, the counsel receives information tending to show that a condition has 
been violated, the counsel may, with the consent of the chairperson of the 
Grievance Committee, file a motion in the cause with the secretary specifying 
the violation and seeking an order requiring the defendant to show cause why 
the stay should not be lifted and the suspension activated for violation of the 
condition. The counsel will also serve a copy of any such motion upon the 
defendant. The secretary will promptly transmit the motion to the chairperson 
of the commission who, if he or she enters an order to show cause, will appoint 
a hearing committee as provided in Rule .0108(a)(2) of this subchapter, 
appointing the members of the hearing committee that originally heard the 
matter wherever practicable. The chairperson of the commission will also | 
schedule a time and a place for a hearing and notify the counsel and the 
defendant of the composition of the hearing committee and the time and place 
for the hearing. After such a hearing, the hearing committee may enter an 
order lifting the stay and activating the suspension, or any portion thereof, and 
taxing the defendant with the costs, if it finds that the North Carolina State 
Bar has proven, by the greater weight of the evidence, that the defendant has 
violated a condition. If the hearing committee finds that the North Carolina 
State Bar has not carried its burden, then it will enter an order continuing the 
stay. In any event, the hearing committee will include in its order findings of 
fact and conclusions of law in support of its decision. 

(y) All reports and orders of the hearing committee will be signed by the 
members of the committee, or by the chairperson of the committee on behalf of 
the committee, and will be filed with the secretary. The copy to the defendant 
will be served by certified mail, return receipt requested. If the defendant’s 
copy is returned as unclaimed or undeliverable, then service will be as 
provided in Rule 4 of the North Carolina Rules of Civil Procedure. 

— (z) Posttrial Motions | 

(1) Consent Orders After Trial — At any time after a disciplinary hearing 
and prior to the execution of the committee’s final order pursuant to Rule 
.0114(y) above, the committee may, with the consent of the parties, amend its 
decision regarding the findings of fact, conclusions of law, or the disciplinary 
sanction imposed. 

(2) New Trials and Amendment of Judgments 

(A) As provided in Rule .0114(z)(2)(B) below, following a disciplinary hear- 
ing before the commission, either party may request a new trial or amendment 
of the hearing committee’s final order, based on any of the grounds set out in 
Rule 59 of the North Carolina Rules of Civil Procedure. 

(B) A motion for a new trial or amendment of judgment will be served, in 
writing, on the chairperson of the hearing committee which heard the 
disciplinary case no later than 20 days after service of the final order of 
discipline upon the defendant. Supporting affidavits, if any, and a memoran- 
dum setting forth the basis of the motion together with supporting authorities, 
will be filed with the motion. 

(C) The opposing party will have 20 days from service of the motion to file 
a written response, any reply affidavits, and a memorandum with supporting 
authorities. 

(D) The hearing committee may rule on the motion based on the parties’ 
written submissions or may, in its discretion, permit the parties to present oral 
argument. 

(3) Relief from Judgment or Order 

(A) Following a disciplinary proceeding before the commission, either party 
may file a motion for relief from the final judgment or order, based on any of the 
grounds set out in Rule 60 of the North Carolina Rules of Civil Procedure. 

(B) Motions made under Rule .0114(z)(2)(B) above will be made no later 
than one year after the effective date of the order from which relief is sought. 
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Motions pursuant to this section will be heard and decided in the same manner 
as motions submitted pursuant to Rule .0114(z)(2) above. 

(4) Effect of Filing Motion — The filing of a motion under Rule .0114(z)(2) 
above or Rule .0114(z)(3) above will not automatically stay or otherwise affect 
the effective date of an order of the commission. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-28; G.S. 84-28.1; G.S. 84-29; G.S. 


84-30; G.S. 84-32(a), Readopted Effective De- 
cember 8, 1994; Amended October 2, 1997. 


CASE NOTES 


Whole Record Test. — The standard for 
judicial review of attorney discipline cases is 
the “whole record” test. Under the whole 
record test there must be substantial evidence 
to support the findings, conclusions and result. 
The evidence is substantial if, when consid- 
ered as a whole, it is such that a reasonable 
person might accept as adequate to support a 
conclusion. North Carolina State Bar v. 
Whitted, 82 N.C. App. 531, 347 S.E.2d 60 
(1986), aff'd, 319 N.C. 398, 354 S.E.2d 501 
(1987). 

Clear, Cogent and Convincing Evi- 
dence. — The standard of proof in attorney 
discipline and disbarment proceedings is one 

f “clear, cogent and convincing” evidence. 
Clear, cogent and convincing describes an evi- 
dentiary standard stricter than a preponder- 
ance of the evidence, but less stringent than 
proof beyond a reasonable doubt. It has been 
defined as evidence which should fully con- 
vince. North Carolina State Bar v. Whitted, 82 
N.C. App. 531, 347 S.E.2d 60 (1986), aff'd, 319 
N.C. 398, 354 S.E.2d 501 (1987). 


Where parties stipulated that defen- 
dant failed to file answer to the complaint 
served on him, and the record reflects that the 
defendant did not appear in person or through 
counsel at the hearing, the allegations of the 
complaint were deemed admitted. North Caro- 
lina State Bar v. Combs, 44 N.C. App. 447, 261 
S.E.2d 207, cert. denied and appeal dismissed, 
299 N.C. 740, 267 S.E.2d 663 (1980). 

Applied in North Carolina State Bar v. 
Graves, 50 N.C. App. 450, 274 S.E.2d 396 
(1981); North Carolina State Bar v. DuMont, 
52 N.C. App. 1, 277 S.E.2d 827 (1981); North 
Carolina State Bar v. DuMont, 304 N.C. 627, 
286 S.E.2d 89 (1982); North Carolina State 
Bar v. Sheffield, 73 N.C. App. 349, 326 S.E.2d 
320 (1985); North Carolina State Bar v. 
Shuping, 86 N.C. App. 496, 358 S.E.2d 534 - 
(1987). 

Cited in North Carolina State Bar v. 
Frazier, 62 N.C. App. 172, 302 S.E.2d 648 
(1983); North Carolina State Bar v. Nelson, 
107 N.C. App. 543, 421 S.E:2d 163 (1992). 


B.0115. Effect of a finding of guilt in any criminal case. 


(a) Any member who has been convicted of or has tendered and has had 
accepted a plea of guilty or no contest to a criminal offense showing profes- 
sional unfitness in any state or federal court, may be suspended from the 
practice of law as set out in Rule .0115(d) below. 

(b) A certificate of the conviction of an attorney for any crime or a certificate 
of the judgment entered against an attorney where a plea of nolo contendere or 
no contest has been accepted by a court will be conclusive evidence of guilt of 
that crime in any disciplinary proceeding instituted against a member. 

(c) Upon the receipt of a certificate of the conviction of a member of a serious 
crime or a certificate of the judgment entered against an attorney where a plea 
of nolo contendere or no contest has been accepted by a court, the Grievance 
Committee, at its next meeting following notification of the conviction, will 
authorize the filing of a complaint if one is not pending. In the hearing on such 
complaint, the sole issue to be determined will be the extent of the discipline 
to be imposed. No hearing based solely upon a certificate of conviction will 
commence until all appeals from the conviction are concluded. The attorney 
may be disciplined based upon the conviction without awaiting the outcome of 
any appeals of the conviction or judgment, unless the attorney has obtained a 
stay of the disciplinary action as set out in G.S. 84-24(d1). Such a stay shall not 
prevent the North Carolina State Bar from proceeding with a disciplinary 
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proceeding against the attorney based upon the same underlying facts or 
events that were the subject of the criminal proceeding. 

(d) Upon the receipt of a certified copy of a plea of guilty or no contest to or 
a certificate of conviction of a member of a criminal offense showing profes- 
- sional unfitness the commission chairperson may, in the chairperson’s discre- 
tion, enter an order suspending the member pending the disposition of the 
disciplinary proceeding against the member before the commission. The 
provisions of Rule .0124(c) of this subchapter will apply to the suspension. 

(e) Upon the receipt of a certificate of conviction of a member or a certificate 
of the judgment entered against an attorney where a plea of nolo contendere or 
no contest has been accepted by a court for a crime not constituting a serious 
crime, the Grievance Committee will take whatever action, including the filing 
of a complaint, it may deem appropriate. 


History Note: Statutory Authority G.S.84- 8, 1994; Amended effective November 7, 1996; . 
23; G.S. 84-28, Readopted effective December Amended effective March 6, 1997. 


B.0116. Reciprocal discipline. 


(a) All members who have been disciplined in any state or federal court for 
professional misconduct will inform the secretary of such action in writing no 
later than 30 days after entry of the order of discipline. 

(b) Except as provided in subsection (c) below, reciprocal discipline will be 
administered as follows: 

(1) Upon receipt of a certified copy of an order demonstrating that a member 
has been disciplined in another jurisdiction, state or federal, the Grievance 
Committee will forthwith issue a notice directed to the member containing a 
copy of the order from the other jurisdiction and an order directing that the 
member inform the committee within 30 days from service of the notice of any 
' claim by the member that the imposition of the identical discipline in this state 
would be unwarranted and the reasons therefor. This notice is to be served on 
the member in accordance with the provisions of Rule 4 of the North Carolina 
Rules of Civil Procedure. 

(2) In the event the discipline imposed in the other jurisdiction has been 
stayed, any reciprocal discipline imposed in this state will be deferred until 
such stay expires. | 

(3) Upon the expiration of 30 days from service of the notice issued pursuant 
to the provisions of Rule .0116(b)(1) above, the chairperson of the Grievance 
Committee will impose the identical discipline unless the Grievance Commit- 
tee concludes 

(A) that the procedure was so lacking in notice or opportunity to be heard as 
to constitute a deprivation of due process; , 

(B) there was such an infirmity of proof establishing the misconduct as to 
give rise to the clear conviction that the Grievance Committee could not, 
consistent with its duty, accept as final the conclusion on that subject; or 

(C) that the imposition of the same discipline would result in grave 
injustice; or 

(D) that the misconduct established warrants substantially different disci- 
pline in this state. 

(4) Where the Grievance Committee determines that any of the elements 
listed in Rule .0116(b)(3) above exist, the committee will dismiss the case or 
direct that a complaint be filed. 

(5) In the event the elements listed in Rule .0116(b)(3) above are found not 
to exist, a final adjudication in another jurisdiction that an attorney has been 
guilty of misconduct will establish the misconduct for purposes of reciprocal 
discipline. } 
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: - Reciprocal discipline with certain federal courts will be administered as 
ollows: 

(1) Upon receipt of a certified copy of an order demonstrating that a member 
has been disciplined in a United States District Court in North Carolina, in the 
United States Fourth Circuit Court of Appeals, or in the United States 
Supreme Court, the chairperson of the Grievance Committee will forthwith 
issue a notice directed to the member. The notice will contain a copy of the 
order from the court and an order directing the member to inform the 
committee within 10 days from service of the notice whether the member will 
accept reciprocal discipline which is substantially similar to that imposed by 
the federal court. This notice is to be served on the member in accordance with 
the provisions of Rule 4 of the North Carolina Rules of Civil Procedure. The 
member will have 30 days from service of the notice to file a written challenge 
with the committee on the grounds that the imposition of discipline by the 
North Carolina State Bar would be unwarranted because the facts found in the 
federal disciplinary proceeding do not involve conduct which violates the North 
Carolina Rules of Professional Conduct. If the member notifies the North 
Carolina State Bar within 10 days after service of the notice that he or she 
accepts reciprocal discipline which is substantially similar to that imposed by 
the federal court, substantially similar discipline will be ordered as provided in 
Rule .0116(c)(2) below and will run concurrently with the discipline ordered by 
the federal court. 

(2) If the member notifies the North Carolina State Bar of his or her 
acceptance of reciprocal discipline as provided in Rule .0116(c)(1) above the 
chairperson of the Grievance Committee will execute an order of discipline 
which is of a type permitted by these rules and which is substantially similar 
to that ordered by the federal court and will cause said order to be served upon 
the member. 

(3) If the discipline imposed by the federal court has been stayed, any 
reciprocal discipline imposed by the North Carolina State Bar will be deferred 
until such stay expires. 

(4) Upon the expiration of 30 days from service of the notice issued pursuant 
to the provisions of Rule .0116(c)(1) above, the chairperson of the Grievance 
Committee will enter an order of reciprocal discipline imposing substantially 
similar discipline of a type permitted by these rules to be effective throughout 
North Carolina unless the member requests a hearing before the Grievance 
Committee and at such hearing 

(A) the member demonstrates that the facts found in the federal disciplin- 
ary proceeding did not involve conduct which violates the North Carolina 
Rules of Professional Conduct, in which event the case will be dismissed; or 

(B) the Grievance Committee determines that the discipline imposed by the 
federal court is not of a type described in Rule .0123(a) of this subchapter and, 
therefore, cannot be imposed by the North Carolina State Bar, in which event 
the Grievance Committee may dismiss the case or direct that a oD uae be 
filed in the commission. 

(5) All findings of fact in the federal digeisiinaes proceeding will be binding 
upon the North Carolina State Bar and the member. 

(6) Discipline imposed by any other federal court will be administered as 
provided in Rule .0116(b) above. 

(d) If the member fails to accept reciprocal discipline as provided in Rule 
.0116(c) above or if a hearing is held before the Grievance Committee under 
either Rule .0116(b) above or Rule .0116(c) above and the committee orders the 
imposition of reciprocal discipline, such discipline will run from the date of 
service of the final order of the chairperson of the Grievance Committee unless 
the committee expressly provides otherwise. 
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History Note: Statutory Authority G.S. 84- 
23; G.S. 84-28, Readopted Effective December 
8, 1994; Amended March 7, 1996. 


B.0117. Surrender of license while under investigation. 


(a) A member who is the subject of an investigation into allegations of 
misconduct, but against whom no formal complaint has been filed before the 
commission may tender his or her license to practice by delivering to the 
secretary for transmittal to the council an affidavit stating that the member 
desires to resign and that | 

(1) the resignation is freely and voluntarily rendered, is not the result of 
coercion or duress, and the member is fully aware of the implications of 
submitting the resignation; 

(2) the member is aware that there is presently pending an investigation or 
other proceedings regarding allegations that the member has been guilty of 
misconduct, the nature of which will specifically be set forth; : 

(3) the member acknowledges that the material facts upon which the 
grievance is predicated are true; 

(4) the resignation is being submitted because the member knows that if 
charges were predicated upon the misconduct under investigation, the member 
could not successfully defend against them. 

(b) The council may accept a member’s resignation only if the affidavit 
required under Rule .0117(a) above satisfies the requirements stated therein 
and the member has provided to the North Carolina State Bar all documents 
and financial records required to be kept pursuant to the Rules of Professional 
Conduct and requested by the counsel. If the council accepts a member’s 
resignation, it will enter an order disbarring the member. The order of 
disbarment is effective on the date the council accepts the member’s resigna- 
tion. | 

(c) The order disbarring the member and the affidavit required under Rule 
.0117(a) above are matters of public record. : 

(d) Ifa defendant against whom a formal complaint has been filed wishes to 
consent to disbarment, the defendant may do so by filing an affidavit with the 
chairperson of the commission. If the chairperson determines that the affidavit — 
meets the requirements set out above, the chairperson will accept the surren- 
der and issue an order of disbarment. The order of disbarment becomes 
effective 30 days after service of the order upon the defendant. If the affidavit 
does not meet the requirements set out above, the consent to disbarment will 
not be accepted and the disciplinary complaint will be heard pursuant to Rule 
.0114 of this subchapter. 

(e) After a member tenders his or her license or consents to disbarment 
under this section the member may not undertake any new legal matters. The 
member may complete any legal matters which were pending on the date of the 
tender of the affidavit or consent to disbarment which can be completed within 
30 days. The member has 30 days from the date on which the member tenders 
the affidavit of surrender or consent to disbarment in which to comply with all 
of the duties set out in Rule .0124 of this subchapter. ! 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-28; G.S. 84-32(b), Readopted Effec- 
tive December 8, 1994. 


B.0118. Disability hearings. 


(a) Disability proceedings where member involuntarily committed or judi- 
cially declared incompetent. | 
Where a member of the North Carolina State Bar has been judicially 
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declared incapacitated or mentally ill under the provisions of Chapter 122C of 
the General Statutes or similar laws of any jurisdiction, the secretary, upon 
proper proof of the fact, will enter an order transferring the member to 
disability inactive status effective immediately and for an indefinite period 
until further order of the commission. A copy of the order will be served upon 
the member, the member’s guardian, or the director of the institution to which 
the member has been committed. 
(b) Disability proceedings initiated by the North Carolina State Bar. 
(1). When the North Carolina State Bar obtains evidence that a member has 
become disabled, the Grievance Committee will conduct a hearing in a manner 
that will conform as nearly as is possible to the procedures set forth in Rule 
.0113 of this subchapter. The Grievance Committee will determine whether 
_there is probable cause to believe that the member is disabled within the 
meaning of Rule .0103(18) of this subchapter. If the committee finds probable 
cause, a petition alleging disability will be filed in the name of the North 
Carolina State Bar by the counsel and signed by the chairperson of the 
Grievance Committee. 
(2) Whenever the counsel files a petition alleging the disability of a member, 
the chairperson of the commission will appoint a hearing committee as 
provided in Rule .0108(a)(2) of this subchapter to determine whether such 
member is disabled. The hearing committee will conduct a hearing on the 
petition in the same manner as a disciplinary proceeding under Rule .0114 of 
this subchapter. The hearing will be open to the public. 
(3) The hearing committee may require the member to undergo psychiatric, 
physical, or other medical examination or testing by qualified medical experts 
selected by the hearing committee. 
_ (4) In any proceeding seeking a transfer to disability inactive status under 

this rule, the North Carolina State Bar will have the burden of proving by 
clear, cogent, and convincing evidence that the member is disabled within the 
meaning of Rule, .0103(18) of this subchapter. 

(5) The hearing committee may appoint an attorney to represent the 
member in a disability proceeding, if the hearing committee concludes that 
justice so requires. 

(6) Ifthe hearing committee finds that the member is disabled, the commit- 
tee will enter an order transferring the member to disability inactive status. 
The order of transfer will become effective immediately. A copy of the order will 
be served upon the member or the member’s guardian or attorney. 

(c) Disability proceedings where defendant alleges disability in disciplinary 
proceeding. 

(1) If, during the course of a disciplinary proceeding, the defendant contends 
that he or she is disabled within the meaning of Rule .0103(18) of this 
subchapter, the disciplinary proceeding will be stayed pending a determination 
by the hearing committee whether such disability exists. The defendant will be 
immediately transferred to disability inactive status pending the conclusion of 
the disability hearing. _ 

(2) The hearing committee scheduled to hear the disciplinary charges will 
hold the disability proceeding. The hearing will be conducted pursuant to the 
procedures outlined in Rule .0118(b)(3) and (5)-(6) above. 

(3) The defendant will have the burden of proving by clear, cogent, and 
convincing evidence that he or she is disabled within the meaning of Rule 
.0103(18) of this subchapter. If the hearing committee concludes that the 
defendant is disabled, the disciplinary proceedings will be stayed as long as the 
defendant remains in disability inactive status. 

(4) If the hearing committee determines that the defendant is not disabled, 
the chairperson of the hearing committee will set a date for resumption of the 
disciplinary proceeding. 
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(d) Disability hearings initiated by a hearing committee. 

(1) If, during the pendency of a disciplinary proceeding a majority of the 
members of the hearing committee find reason to believe that the defendant is 
disabled, the committee will enter an order staying the disciplinary proceeding 
until the question of disability can be determined by the committee in 
accordance with the procedures set out in Rules .0118(b)(2)-(6) above. The 
State Bar will have the burden of proving by clear, cogent, and convincing 
evidence that the defendant is disabled within the meaning of Rule .0103(18) 
of this subchapter. 

(2) If the hearing committee determines that the defendant is not disabled, 
the chairperson of the hearing committee will set a date for resumption of the 
disciplinary proceeding. 

(3) If the hearing committee. determines that the defendant is disabled, the 
disciplinary proceeding will be stayed as long as the defendant remains in 
disability inactive status. If the defendant is returned to active status by the 
commission, the disciplinary proceeding will be rescheduled by the chairperson 
of the commission. | 

(e) Fees and costs. | 

The hearing committee may direct the member to pay the costs of the 
disability proceeding, including the cost of any medical examination and the 
fees of any attorney appointed to represent the member. 

(f) Preservation of evidence. 

In any case in which disciplinary proceedings against a defendant have been 
stayed by reason of the defendant’s disability, counsel may continue to 
investigate allegations of misconduct and may seek orders from the chairper- 
son of the commission to preserve evidence of any alleged professional 
misconduct by the disabled defendant, including orders which permit the 
taking of depositions. The chairperson may order appointment of counsel to 
represent the disabled defendant when necessary to protect the interests of the 
disabled defendant. bbe 

(g) A member of the North Carolina State Bar may be transferred to 
disability inactive status with the consent of the member, the counsel and the 
Chairperson of the Grievance committee. 


History Note: Statutory Authority G.S. 84- 84-30, Readopted Effective December 8, 1994; 
23; G.S. 84-28(¢g); G.S. 84-28.1; G.S. 84-29; G.S. Amended March 5, 1998. 


B.0119. Enforcement of powers. 


In addition to the other powers contained herein, in proceedings before any 
committee or subcommittee of the Grievance Committee or the commission, if 
any person refuses to respond to a subpoena, refuses to take the oath or 
affirmation as a witness or thereafter refuses to be examined, refuses to obey 
any order in aid of discovery, or refuses to obey any lawful order of the 
committee contained in its decision rendered after hearing, the counsel or 
secretary may apply to the appropriate court for an order directing that person 
to comply by taking the requisite action. | 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-28(i), Readopted Effective Decem- 
ber 8, 1994. 


B.0120. Notice to member of action and dismissal. 


In every disciplinary case wherein the respondent has received a letter of 
notice and the grievance has been dismissed, the respondent will be notified of 
the dismissal by a letter by the chairperson of the Grievance Committee. The 
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chairperson will have discretion to give similar notice to the respondent in 
cases wherein a letter of notice has not been issued but the chairperson deems 
such notice to be appropriate. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
B.0121. Notice to complainant. 


(a) If the Grievance Committee finds probable cause and imposes discipline, 
the chairperson of the Grievance Committee will notify the complainant of the 


-. action of the committee. 


(b) If the Grievance Committee finds probable cause and refers the matter 
to the commission, the chairperson of the Grievance Committee will advise the 
complainant that the grievance has been received and considered and has been 
referred to the commission for hearing. 

(c) If the Grievance Committee finds that there is no probable cause to 
believe that misconduct occurred and votes to dismiss a grievance, the 
chairperson of the Grievance Committee will advise the complainant that the 
committee did not find probable cause to justify imposing discipline and 
dismissed the grievance. 

(d) If final action on a grievance is taken by the Grievance Committee in the 
form of a letter of caution or a letter of warning, the chairperson of the 
Grievance Committee will so advise the complainant. The communication to 
the complainant will explain that the letter of caution or letter of warning is 
not a form of discipline. 

(e) Ifa grievance is referred to the Board of Continuing Legal Education, the 
chairperson of the Grievance Committee will advise the complainant of that 
fact and the reason for the referral. If the respondent successfully completes 
the prescribed training and the grievance is dismissed, the chairperson of the 
Grievance Committee will advise the complainant. If the respondent does not 
successfully complete the prescribed course of training, the chairperson of the 
Grievance Committee will advise the complainant that investigation of the 
original grievance has resumed. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994; 
Amended March 7, 1996. 


B.0122. Appointment of counsel to protect clients’ interests when 
attorney a dai dies, or is transferred to disability inactive 
status. 


(a) Whenever a member of the North Carolina State Bar has been trans- 
ferred to disability inactive status, disappears, or dies and no partner or other 
member of the North Carolina State Bar capable of protecting the interests of 
the attorney’s clients is known to exist, the senior resident judge of the 
superior court in the district of the member’s most recent address on file with 
the North Carolina State Bar, if it is in this state, will be requested by the 
secretary to appoint an attorney or attorneys to inventory the files of the 
member and to take action to protect the interests of the member and his or her 
‘clients. 

(b) Any member so appointed will not be permitted to disclose any informa- 
tion contained in any files inventoried without the consent of the client to 
whom such files relate except as necessary to carry out the order of the court 
which appointed the attorney to make such inventory. 
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History Note: Statutory Authority G.S. 84- 
23; G.S. 84-284), Readopted Effective Decem- 
ber 8, 1994. 


B.0123. Imposition of discipline; Findings of incapacity or disability; 
Notice to courts. | 


(a) Upon the final determination of a disciplinary proceeding wherein 
discipline is imposed, one of the following actions will be taken— 

(1) Admonition. An admonition will be prepared by the chairperson of the 
Grievance Committee or the chairperson of the hearing committee depending 
upon the agency ordering the admonition. The admonition will be served upon 
the defendant. The admonition will not be recorded in the judgment docket of 
the North Carolina State Bar. Where the admonition is imposed by the 
Grievance Committee, the complainant will be notified that the defendant has 
been admonished, but will not be entitled to a copy of the admonition. An order 
of admonition imposed by the commission will be a public document. 

(2) Reprimand. The chairperson of the Grievance Committee or chairperson 
of the hearing committee depending upon the body ordering the discipline, will 
file an order of reprimand with the secretary, who will record the order on the 
judgment docket of the North Carolina State Bar and will forward a copy to the 
complainant. 

(3) Censure, suspension, or disbarment. The chairperson of the hearing 
committee will file the order of censure, order of suspension or disbarment with 
the secretary, who will record the order on the judgment docket of the North 
Carolina State Bar and will forward a copy to the complainant. The secretary 
will also cause a certified copy of the order to be entered upon the judgment 
docket of the superior court of the county of the defendant’s last known address 
and of any county where the defendant maintains an office. A copy of the order 
of censure, order of suspension or disbarment will also be sent to the clerk of 
the superior court in any county where the defendant maintains an office, to 
the North Carolina Court of Appeals, to the North Carolina Supreme Court, to 
the United States District Courts in North Carolina, to the Fourth Circuit 
Court of Appeals, and to the United States Supreme Court. Orders of Censures 
imposed by the Grievance Committee will be filed by the committee chairper- 
son with the secretary. Notice of the censure will be given to the complainant 
and to the courts in the same manner as orders of censures imposed by the 
commission. 

(b) Upon the final determination of incapacity or disability, the chairperson 
of the hearing committee or the secretary, depending upon the agency entering 
the order, will file with the secretary a copy of the order transferring the 
member to disability inactive status. The secretary will cause a certified copy 
of the order to be entered upon the judgment docket of the superior court of the 
county of the disabled member’s last address on file with the North Carolina 
State Bar and of any county where the disabled member maintains an office 
pe will forward a copy of the order to the courts referred to in Rule .0123(a\(3) 
above. 


History Note: Statutory Authority G.S. 84- ber 8, 1994; Amended effective November 7, 
23; G.S. 84-32(a), Readopted effective Decem- 1996. 


5.0124. Obligations of disbarred or suspended attorneys. 


(a) A disbarred or suspended member of the North Carolina State Bar will 
promptly notify by certified mail, return receipt requested, all clients being 
represented in pending matters of the disbarment or suspension, the reasons 
for the disbarment or suspension, and consequent inability of the member to 
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act as an attorney after the effective date of disbarment or suspension and will 
advise such clients to seek legal advice elsewhere. The written notice must be 
received by the client before a disbarred or suspended attorney enters into any 
agreement with or on behalf of any client to settle, compromise or resolve any 
claim, dispute or lawsuit of the client. The disbarred or suspended attorney 
will take reasonable steps to avoid foreseeable prejudice to the rights of his or 
her clients, including promptly delivering all file materials and property to 
which the clients are entitled to the clients or the clients’ substituted attorney. 
No disbarred or suspended attorney will transfer active client files containing 
confidential information or property to another attorney, nor may another 
attorney receive such files or property, without prior written permission from 
the client. : 

(b) The disbarred or suspended member will withdraw from all pending 
administrative or litigation matters before the effective date of the suspension 
or disbarment and will follow all applicable laws and disciplinary rules 
regarding the manner of withdrawal. 

(c) In cases not governed by Rule .0117 of this subchapter, orders imposing 
suspension or disbarment will be effective 30 days after being served upon the 
defendant. In such cases, after entry of the disbarment or suspension order, the 
disbarred or suspended attorney will not accept any new retainer or engage as 
attorney for another in any new case or legal matter of any nature. However, 
between the entry date of the order and its effective date, the member may 
complete, on behalf of any client, matters which were pending on the entry 
date and which can be completed before the effective date of the order. 

(d) Within 10 days after the effective date of the disbarment or suspension 
order, the disbarred or suspended attorney will file with the secretary an 
affidavit showing that he or she has fully complied with the provisions of the 
order, with the provisions of this section, and with the provisions of all other 
state, federal, and administrative jurisdictions to which he or she is admitted 
to practice. The affidavit will also set forth the residence or other address of the 
eee or suspended member to which communications may thereafter be 

irected. 

(e) The disbarred or suspended member will keep and maintain records of 
the various steps taken under this section so that, upon any subsequent 
proceeding, proof of compliance with this section and with the disbarment or 
suspension order will be available. Proof of compliance with this section will be 
a condition precedent to consideration of any petition for reinstatement. 

(f) A suspended or disbarred attorney who fails to comply with Rules 
.0124(a)-(e) above may be subject to an action for contempt instituted by the 
appropriate authority. Failure to comply with the requirements of Rule 
.0124(a) above will be grounds for appointment of counsel pursuant to Rule 
.0122 of this subchapter. 


History Note: Statutory Authority G.S. 84- 
23, Readopted effective December 8, 1994; 
Amended effective March 6, 1997. 


B.0125. Reinstatement. 


(a) After disbarment 
(1) No person who has been disbarred may have his or her license restored 
but upon order of the council after the filing of a verified petition for 
reinstatement and the holding of a hearing before a hearing committee as 
provided herein. No such hearing will commence until security for the costs of 
es hearing has been deposited with the secretary in an amount not to exceed 
500.00. 
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(2) No disbarred attorney may petition for reinstatement until the expira- 
tion of at least five years from the effective date of the disbarment. 

(3) The petitioner will have the burden of proving by clear, cogent, and 
convincing evidence that | 

(A) not more than six months or less than 60 days before filing the petition 
for reinstatement, a notice of intent to seek reinstatement has been published 
by the petitioner in an official publication of the North Carolina State Bar. The | 
notice will inform members of the Bar about the application for reinstatement 
and will request that all interested individuals file notice of their opposition or 
concurrence with the secretary within 60 days after the date of publication; 

(B) not more than six months or less than 60 days before filing the petition 
for reinstatement, the petitioner has notified the complainant(s) in the 
disciplinary proceeding which led to the lawyer’s disbarment of the notice of 
intent to seek reinstatement. The notice will specify that each complainant has 
60 days from the date of publication in which to raise objections or support the 
lawyer’s petition; 

(C) the petitioner has reformed and presently possesses the moral qualifi- 
cations required for admission to practice law in this state taking into account 
the gravity of the misconduct which resulted in the order of disbarment; 

(D) permitting the petitioner to resume the practice of law within the state 
will not be detrimental to the integrity and standing of the bar, to the 
administration of justice, or to the public interest, taking into account the © 
gravity of the misconduct which resulted in the order of disbarment; 

(E) the petitioner’s citizenship has been restored if the petitioner has been 
convicted of or sentenced for the commission of a felony; 

(F) the petitioner has complied with Rule .0124 of this subchapter; 


(G) the petitioner has complied with all applicable orders of the commission =~ 


and the council; : | 

(H) the petitioner has complied with the orders and judgments of any court 
relating to the matters resulting in the disbarment; 

(I) the petitioner has not engaged in the unauthorized practice of law during 
the period of disbarment; : 

(J) the petitioner has not engaged in any conduct during the period of 
disbarment constituting grounds for discipline under G.S. 84-28(b); 

(K) the petitioner understands the current Rules of Professional Conduct. 
Participation in continuing legal education programs in ethics and profes- 
sional responsibility for each of the three years preceding the petition date may 
be considered on the issue of the petitioner’s understanding of the Rules of 
Professional Conduct. Such evidence creates no presumption that the peti- 
tioner has met the burden of proof established by this section; 

(L) the petitioner has reimbursed the Client Security Fund of the North 
Carolina State Bar for all sums, including costs other than overhead expenses, 
disbursed by the Client Security Fund as a result of the petitioner’s miscon- 
duct. This section shall not be deemed to permit the petitioner to collaterally 
attack the decision of the Client Security Fund Board of Trustees regarding 
whether to reimburse losses occasioned by the misconduct of the petitioner. 
This provision shall apply to petitions for reinstatement submitted by attor- 
neys who were disciplined after the effective date of this amendment; 

(M) the petitioner has reimbursed all sums which the Disciplinary Hearing 
Commission found in the order of disbarment were misappropriated by the 
petitioner and which have not been reimbursed by the Client Security Fund. 

(N) the petitioner paid all dues, Client Security Fund assessments, and late 
fees owed to the North Carolina State Bar as well as all attendee fees and late 
penalties due and owing to the Board of Continuing Legal Education at the 
time of disbarment. 

(4) Petitions filed less than seven years after disbarment 
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(A) If less than seven years have elapsed between the effective date of the 
disbarment and the filing date of the petition for reinstatement, the petitioner 
will also have the burden of proving by clear, cogent, and convincing evidence 
that the petitioner has the competency and learning in the law required to 
practice law in this state. 

(B) Factors which may be considered in deciding the issue of competency 
include 

i) experience in the practice of law; 

(ii) areas of expertise; 

(iii) certification of expertise; 

(iv) participation in continuing legal education programs in each of the 
three years immediately preceding the petition date; 

(v) certification by three attorneys who are familiar with the petitioner’s 
present knowledge of the law that the petitioner is competent to engage in the 
practice of law. 

(C) The factors listed in Rule .0125(a)(4)(B) above are provided by way of 
example only. The petitioner’s satisfaction of one or all of these factors creates 
no presumption that the petitioner has met the burden of proof established by 
this section. 

(D) The attainment of a passing grade on a regularly scheduled written bar 
examination administered by the North Carolina Board of Law Examiners and 
taken voluntarily by the petitioner shall be conclusive evidence on the issue of 
the petitioner’s competence to practice law. 

(5) If seven years or more have elapsed between the effective date of 
disbarment and the filing of the petition for reinstatement, reinstatement will 
be conditioned upon the petitioner’s attaining a passing grade on a regularly 
scheduled written bar examination administered by the North Carolina Board 
of Law Examiners. 

(6) Verified petitions for reinstatement of disbarred attorneys will be filed 
with the secretary. Upon receipt of the petition, the secretary will transmit the 
petition to the chairperson of the commission and serve a copy on the counsel. 
The chairperson will within 14 days appoint a hearing committee as provided 
in Rule .0108(a)(2) of this subchapter and schedule a time and place for a 
hearing to take place within 60 to 90 days after the filing of the petition with 
the secretary. The chairperson will notify the counsel and the petitioner of the 
composition of the hearing committee and the time and place of the hearing, 
which will be conducted in accordance with the North Carolina Rules of Civil 
Procedure for nonjury trials insofar as possible and the rules of evidence 
applicable in superior court. 

(7) As soon as possible after the conclusion of the hearing, the hearing 
committee will file a report containing its findings, conclusions, and recom- 
mendations with the secretary. 

(8) A petitioner in whose case the hearing committee recommends that 
reinstatement be denied may file notice of appeal to the council. Appeal from 
the report of the hearing committee must be taken within 30 days after service 
of the committee report upon the petitioner and shall be filed with the 
secretary. If no appeal is timely filed, the recommendation of the hearing 
committee to deny reinstatement will be deemed final. All cases in which the 
hearing committee recommends reinstatement of a disbarred attorney’s li- 
cense shall be heard by the council and no notice of appeal need be filed by the 
N.C. State Bar. 

(9) Transcript of Hearing Committee Proceedings. The petitioner will have 
60 days following the filing of the notice of appeal in which to produce a 
transcript of the trial proceedings before the hearing committee. The chairper- 
son of the hearing committee, may, for good cause shown, extend the time to 
produce the record. 
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(10) Record to the Council. es ; 

(A) Composition of the Record. The petitioner will provide a record of the 
proceedings before the hearing committee, including a legible copy of the 
complete transcript, all exhibits introduced into evidence, and all pleadings, 
motions, and orders, unless the petitioner and counsel agree in writing to 
shorten the record. The petitioner will provide the proposed record to the 
counsel not later than 90 days after the hearing before the hearing committee, 
unless an extension of time is granted by the secretary for good cause shown. 
Any agreement or order regarding the record will be in writing and will be 
included in the record transmitted to the council. 

(B) Settlement of the Record. 

(i) By agreement — at any time following service of the proposed record 
upon the counsel, the parties may by agreement entered in the record settle 
the record to the council. 

(ii) By counsel’s failure to object to the proposed record — within 20 days 
after service of the proposed record, the counsel may serve a written objection 
or a proposed alternative record upon the petitioner. If the counsel fails to 
serve a notice of approval or an objection or a proposed alternative record, the 
petitioner’s proposed record will constitute the record to the council. | 

(iii) By judicial settlement — If the counsel raises a timely objection to the 
proposed record or serves a proposed alternative record upon the petitioner, 
either party may request the chairperson of the hearing committee which 
heard the reinstatement petition to settle the record. Such request shall be 
filed in writing with the hearing committee chairperson no later than 15 days 
after the counsel files an objection or proposed alternative record. Each party 
shall promptly provide to the chairperson a reference copy of the proposed 
record, amendments and objections filed by that party in the case. The 
chairperson of the hearing committee shall settle the record on appeal by order 
not more than 20 days after service of the request for judicial settlement upon 
the chairperson. The chairperson may allow oral argument by the parties or 
may settle the record based upon written submissions by the parties. 

(C) The petitioner will transmit a copy of the settled record to each member 
of the council and to the counsel no later than 30 days before the council 
meeting at which the petition is to be considered. 7 

(D) The petitioner will bear the costs of transcribing, copying, and trans- 
mitting the record to the council. 

(EK) If the petitioner fails to comply with any of the subsections of Rule 
.0125(a)(8) above, the counsel may petition the secretary to dismiss the 
petition. ) 

(11) The council will review the report of the hearing committee and the 
record and determine whether, and upon what conditions, the petitioner will 
be reinstated. 

(12) No person who has been disbarred and has unsuccessfully petitioned 
for reinstatement may reapply until the expiration of one year from the date of 
the last order denying reinstatement. ; 

(b) After suspension 7 

(1) No attorney who has been suspended may have his or her license 
restored but upon order of the commission or the secretary after the filing of a 
verified petition as provided herein. 

(2) No attorney who has been suspended is eligible for reinstatement until 
the expiration of the period of suspension and, in no event, until 30 days have 
elapsed from the date of filing the petition for reinstatement. Petitions for 
reinstatement may be filed no sooner than 90 days prior to the expiration of the 
period of suspension. 

(3) Any suspended attorney seeking reinstatement must file a verified 
petition with the secretary, a copy of which the secretary will transmit to the 
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counsel. The petitioner must have satisfied the following requirements to be 
eligible for reinstatement, and will set forth facts demonstrating the following 
in the petition: 

(A) compliance with Rule .0124 of this subchapter; | 

(B) compliance with all applicable orders of the commission and the council; 

(C) abstention from the unauthorized practice of law during the period of 
suspension; 

(D) attainment of a passing grade on a regularly scheduled North Carolina 
bar examination, if the suspended attorney applies for reinstatement of his or 
her license more than seven years after the effective date of the suspension; 

(EZ) abstention from conduct during the period of suspension constituting 
grounds for discipline under G.S. 84-28(b); 

(F) reimbursement of the Client Security Fund of the North Carolina State > 
Bar for all sums, including costs other than overhead expenses, disbursed by 
the Client Security Fund as a result of the petitioner’s misconduct. This section 
shall not be deemed to permit the petitioner to collaterally attack the decision 
of the Client Security Fund Board of Trustees regarding whether to reimburse 
losses occasioned by the misconduct of the petitioner. This provision shall 
apply to petitions for reinstatement submitted by attorneys who were disci- 
plined after the effective date of this amendment; 

(G) reimbursement of all sums which the Disciplinary Hearing Commission 
found in the order of suspension were misappropriated by the petitioner and 
which have not been reimbursed by the Client Security Fund. | 

(H) satisfaction of the minimum continuing legal education requirements, 
as set forth in Rule .1517 of Subchapter 1D of these rules, for the two calendar 
years immediately preceding the year in which the petitioner was suspended, 
provided that the petitioner may attend CLE programs after the effective date 
of the suspension to make up any unsatisfied requirement. These require- 
ments shall be in addition to any continuing legal education requirements 
imposed by the Disciplinary Hearing Commission; 

(1) (Effective for petitioners suspended on or after January 1, 1997) if two or 
more years have elapsed between the effective date of the suspension order and 
the date on which the reinstatement petition is filed with the secretary, the 
petitioner must, within one year prior to filing the petition, complete 15 hours 
of CLE approved by the Board of Continuing Legal Education pursuant to 
Subchapter 1D, Rule .1519 of these rules. Twelve of the 15 hours must be 

earned by attending practical skills courses and three hours must be earned by 
attending a three-hour block course of instruction devoted exclusively to 
professional responsibility. These requirements shall be in addition to any 
continuing legal education requirements imposed by the Disciplinary Hearing 
Commission; 

(J) payment of all dues, Client Security Fund assessments and late fees due 
and owing to the North Carolina State Bar as well as all attendee fees and late 
penalties due and owing to the Board of Continuing Legal Education at the 
time of suspension. 

(4) The counsel will conduct any necessary investigation regarding the 
compliance of the petitioner with the requirements set forth in Rule .0125(b)(3) 
above, and the counsel may file a response to the petition with the secretary 
prior to the date the petitioner is first eligible for reinstatement. The counsel 
will serve a copy of any response filed upon the petitioner. 

(5) If the counsel does not file a response to the petition before the date the 
petitioner is first eligible for reinstatement, then the secretary will issue an 
order of reinstatement. 

(6) If the counsel files a timely response to the petition, such response must 
set forth specific objections supported by factual allegations sufficient to put 
the petitioner on notice of the events at issue. 
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(7) The secretary will, upon the filing of a response to the petition, refer the 
matter to the chairperson of the commission. The chairperson will within 14 
days appoint a hearing committee as provided in Rule .0108(a)(2) of this 
subchapter, schedule a time and place for a hearing, and notify the counsel and 
the petitioner of the composition of the hearing committee and the time and 
place of the hearing. The hearing will be conducted in accordance with the 
North Carolina Rules of Civil Procedure for nonjury trials insofar as possible 
and the rules of evidence applicable in superior court. 

(8) The hearing committee will determine whether the petitioner’s license 
should be reinstated and enter an appropriate order which may include 
additional sanctions in the event violations of the petitioner’s order of 
suspension are found. In any event, the hearing committee must include in its 
order findings of fact and conclusions of law in support of its decision and tax 
such costs as it deems appropriate for the necessary expenses attributable to 
the investigation and processing of the petition against the petitioner. 

(c) After transfer to disability inactive status: 

(1) No member of the North Carolina State Bar transferred to disability 
inactive status may resume active status until reinstated by order of the 
commission. Any member transferred to disability inactive status will be 
entitled to apply to the commission for reinstatement to active status once a 
year or at such shorter intervals as are stated in the order transferring the 
member to disability inactive status or any modification thereof. 

(2) Petitions for reinstatement by members transferred to disability inactive 
status will be filed with the secretary. Upon receipt of the petition the secretary 
will refer the petition. to the commission chairperson. The chairperson will 
appoint a hearing committee as provided in Rule .0108(a)(2) of this subchapter. 
A hearing will be conducted pursuant to the procedures set out in Rule .0114 
of this subchapter. | 

(3) The member will have the burden of proving by clear, cogent, and 
convincing evidence that he or she is no longer disabled within the meaning of | 
Rule .0103(18) of this subchapter and that he or she is fit to resume the 
practice of law. 

(4) Within 10 days of filing the petition for reinstatement, the member will 
provide the secretary with a list of the name and address of every psychiatrist, 
psychologist, physician, hospital, and other health care provider by whom or in 
which the member has been examined or treated or sought treatment while 
disabled. At the same time, the member will also furnish to the secretary a 
written consent to release all information and records relating to the disability. 

(5) Where a member has been transferred to disability inactive status based 
solely upon a judicial finding of incapacity, and thereafter a court of competent 
jurisdiction enters an order adjudicating that the member’s incapacity has 
ended, the chairperson of the commission will enter an order returning the 
member to active status upon receipt of a certified copy of the court’s order. 
Entry of the order will not preclude the North Carolina State Bar from 
bringing an action pursuant to Rule .0118 of this subchapter to determine 
whether the member is disabled. 

(6) The hearing committee may direct the member to pay the costs of the 
reinstatement hearing, including the cost of any medical examination ordered 
by the committee. 


History Note: Statutory Authority G.S. 84- effective February 20, 1995; Amended effective 
23; G.S. 84-28.1; G.S. 84-29; G.S. 84-30, Re- March 6, 1997; Amended October 2, 1997. 
adopted effective December 8, 1994; Amended 
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Cited in Vann v. North Carolina State Bar, 
79 N.C. App. 173, 339 S.E.2d 97 (1986). 


B.0126. Address of record. 


Except where otherwise specified, any provision herein for notice to a 
respondent, member, petitioner, or a defendant will be deemed satisfied by 
appropriate correspondence addressed to that attorney by mail to the last 
address maintained by the North Carolina State Bar. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


B.0127. Disqualification due to interest. 


No member of the council or hearing commission will participate in any 
disciplinary matter involving the member, any partner, or associate in the 
practice of law of the member, or in which the member has a personal interest. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


B.0128. Trust accounts; Audit. 


(a) For reasonable cause, the chairperson of the Grievance Committee is 
empowered to issue an investigative subpoena to a member compelling the 
production of any records required to be kept relative to the handling of client 
funds and property by the Rules of Professional Conduct for inspection, 
copying, or audit by the counsel or any auditor appointed by the counsel. For 
the purposes of this rule, any of the following will constitute reasonable cause: 

(1) any sworn statement of grievance received by the North Carolina State 
Bar alleging facts which, if true, would constitute misconduct in the handling 
of a client’s funds or property; 

(2) any facts coming to the attention of the North Carolina State Bar, 
whether through random review as contemplated by Rule .0128(b) below or 
otherwise, which if true, would constitute a probable violation of any provision 
of the Rules of Professional Conduct concerning the handling of client funds or 
property; or 

(3) any finding of probable cause, indictment, or conviction relative to a 
criminal charge involving moral turpitude. The grounds supporting the 
issuance of any such subpoena will be set forth upon the face of the subpoena. 

(b) The chairperson of the Grievance Committee may randomly issue 
investigative subpoenas to members compelling the production of any records 
required to be kept relative to the handling of client funds or property by the 
Rules of Professional Conduct for inspection by the counsel or any auditor 
appointed by the counsel to determine compliance with the Rules of Profes- 
sional Conduct. Any such subpoena will disclose upon its face its random 
character and contain a verification of the secretary that it was randomly 
issued. No member will be subject to random selection under this section more 
than once in three years. The auditor may report any violation of the Rules of 
Professional Conduct discovered during random audit to the Grievance Com- 
mittee for investigation. The auditor may allow the attorney a reasonable 
amount of time to correct any procedural violation in lieu of reporting the 
matter to the Grievance Committee. The auditor shall have authority under 
the original subpoena for random audit to compel the production of any 
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documents necessary to determine whether the attorney has corrected any 
violation identified during the audit. 

(c) No subpoena issued pursuant to this rule ps compel production within 
five days of service. 

(d) The rules of evidence applicable in the superior courts of the state will 
govern the use of any material subpoenaed pursuant to this rule in any hearing 
before the commission. 

(e) No assertion of attorney-client privilege or confidentiality will prevent 
an inspection or audit of a trust account as provided in this rule. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


B.0129. Confidentiality. 


(a) Except as otherwise provided in this rule and G. S. 84-24(f), all proceed- 
ings involving allegations of misconduct by or alleged disability of a member 
will remain confidential until 

(1) a complaint against a member has been filed with the secretary after a 
finding by the Grievance Committee that there is probable cause to believe 
that the member is guilty of misconduct justifying disciplinary action or is 
disabled; 

(2) the member requests that the matter be made public prior to the filing 
of a complaint; 

(3) the investigation is predicated upon conviction of the member of or 
sentencing for a crime; | 

(4) a petition or action is filed in the general courts of justice; or 

(5) the member files an affidavit of surrender of license. 

(b) The previous issuance of a letter of warning, formerly known as a letter 
of admonition, or an admonition to a member may be revealed in any 
subsequent disciplinary proceeding. 

(c) This provision will not be construed to prohibit the North Carolina State 
Bar from providing a copy of an attorney’s response to a grievance to the 
complaining party where such attorney has not objected thereto in writing or 
to deny access to relevant information to authorized agencies investigating the 
qualifications of judicial candidates, to other jurisdictions investigating qual- 
ifications for admission to practice, or to law enforcement agencies investigat- 
ing qualifications for government employment or allegations of criminal 
conduct by attorneys. Further, this provision will not be construed to prohibit 
the North Carolina State Bar, with the consent of the chairperson of the 
Grievance Committee, from providing relevant information concerning a letter 
of caution, letter of warning or admonition to authorized agencies investigat- 
ing complaints against North Carolina attorneys, so long as the inquiring 
jurisdiction maintains the same level of confidentiality respecting the infor- 
mation as the North Carolina State Bar. In addition, the secretary will 
transmit notice of all public discipline imposed and transfers to disability 
inactive status to the National Discipline Data Bank maintained by the 
American Bar Association. The secretary may also transmit any relevant 
information to the Client Security Fund Board of Trustees to assist the Client 
Security Fund Board in determining losses caused by dishonest conduct of 
members of the North Carolina State Bar. 


History Note: Statutory Authority G.S. 84- Amended effective February 20, 1995; 
23, Readopted effective December 8, 1994; Amended effective November 7, 1996. 
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B.0130. Disciplinary amnesty in illicit drug use cases. 


(a) The North Carolina State Bar will not treat as a grievance information 

that a member has used or is using illicit drugs except as provided in Rules 
.0130(c), (d) and (e) below. The information will be provided to the chairperson 
of the Positive Action for Lawyers Committee (PALS). 

(b) If the PALS Committee concludes after investigation that a member has 
used or is using an illicit drug and the member participates with the PALS 
Committee and successfully complies with any prescribed course of treatment, 
whether or not the initial referral to the PALS Committee came from the North 
_ Carolina State Bar, the member will not be disciplined by the North Carolina 
State Bar for illicit drug use occurring prior to the prescribed course of 
treatment. 

(c) If a member under Rule .0130(b) above fails to cooperate with the PALS 
Committee or fails to successfully complete any treatment prescribed for the 
member’s illicit drug use, the chairperson of the PALS Committee will report 
such failure to participate in or complete the PALS program to the chairperson 
of the Grievance Committee. The chairperson of the Grievance Committee will 
then treat the information originally received as a grievance. 

(d) Amember charged with a crime relating to the use or possession of illicit 
drugs will not be entitled to amnesty from discipline by the North Carolina 
State Bar relating to the illicit drug use or possession. 

(e) If the North Carolina State Bar receives information that a member has 
used or is using illicit drugs and that the member has violated some other 
provision of the Rules of Professional Conduct, the information regarding the 
member’s alleged illicit drug use will be referred to the chairperson of the 
PALS Committee pursuant to Rule .0130(a) above. The information regarding 
the member’s alleged additional misconduct will be reported to the chairperson 
of the Grievance Committee. 


History Note: Statutory Authority G.S. 84- 
_ 23, Readopted Effective December 8, 1994. 


SECTION .0200. RULES GOVERNING JUDICIAL DISTRICT GRIEVANCE 
COMMITTEES 


B.0201. Organization of judicial district grievance committees. 


(a) Judicial districts eligible to form district Grievance Committees. 

(1) Any judicial district which has more than 100 licensed attorneys as 
determined by the North Carolina State Bar’s records may establish a judicial 
district Grievance Committee (hereafter, “district Grievance Committee”) 
pursuant to the rules and regulations set out herein. A judicial district with 
fewer than 100 licensed attorneys may establish a district Grievance Commit- 
tee with consent of the Council of the North Carolina State Bar. 

(2) One or more judicial districts, including those with fewer than 100 
licensed attorneys, may also establish a multi-district Grievance Committee, 
as set out in Rule .0201(b)(2) below. Such multi-district Grievance Committees 
shall be subject to all of the rules and regulations set out herein and all 
references to district Grievance Committees in these rules shall also apply to 
multi-district Grievance Committees. 

(b) Creation of district Grievance Committees. 

(1) Ajudicial district may establish a district Grievance Committee at a duly 
. called meeting of the judicial district bar, at which a quorum is present, upon 
the affirmative vote of a majority of the active members present. Within 30 
days of the election, the president of the judicial district bar shall certify in 
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writing the establishment of the district Grievance Committee to the secretary 
of the North Carolina State Bar. : 

(2) A multi-district Grievance Committee may be established by affirmative 
vote of a majority of the active members of each participating judicial district 
present at a duly called meeting of each participating judicial district bar, at 
which a quorum is present. Within 30 days of the election, the chairperson of 
the multi-district Grievance Committee shall certify in writing the establish- 
ment of the district Grievance Committee to the secretary of the North 
Carolina State Bar. The active members of each participating judicial district 
may adopt a set of by-laws not inconsistent with these rules by majority vote 
of the active members of each participating judicial district present at a duly 
called meeting of each participating judicial district bar, at which a quorum is 
present. The chairperson of the multi-district Grievance Committee shall 
promptly provide a copy of any such bylaws to the secretary of the North 
Carolina State Bar. | | 

(c) Appointment of district Grievance Committee members. 

(1) Each district Grievance Committee shall be composed of not fewer than 
five nor more than 13 members, all of whom shall be active members in good 
standing both of the judicial district bar to which they belong and of the North 
Carolina State Bar. In addition to the attorney members, each district — 
Grievance Committee may also include one to three public members who have 
never been licensed to practice law in any jurisdiction. Public members shall 
not perform investigative functions regarding grievances but in all other 
respects shall have the same authority as the attorney members of the district 
Grievance Committee. : 

(2) The chairperson of the district Grievance Committee shall be selected by 
the president of the judicial district and shall serve at his or her pleasure. 
Alternatively, the chairperson may be selected and removed as provided in the 
district bar bylaws. , | 

(3) The attorney and public members of the district Grievance Committee 
shall be selected by and serve at the pleasure of the president of the judicial 
district bar and the chairperson of the district Grievance Committee. Alterna- 
tively, the district Grievance Committee members may be selected and 
removed as provided in the district bar bylaws. | 

(4) The members of the district Grievance Committee, including the chair- 
person, shall be appointed for staggered three-year terms, except that the 
president and chairperson shall appoint some of the initial committee mem- 
bers to terms of less than three years, to effectuate the staggered terms. No 
member shall serve more than one term, without first having rotated off the 
committee for a period of at least one year between three-year terms. Any 
member who resigns or otherwise becomes ineligible to continue serving as a 
member shall be replaced by appointment by the president of the judicial 
. district bar and the chairperson of the committee or as provided in the district 
bar bylaws as soon as practicable. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


_B.0202. Jurisdiction & authority of district grievance committees. 


(a) District Grievance Committees are subject to the rules of the North 
Carolina State Bar. The district Grievance Committee shall be subject to the 
rules and regulations adopted by the Council of the North Carolina State Bar. 

(b) Grievances filed with district Grievance Committee. A district Grievance 
Committee may investigate and consider grievances filed against attorneys 
who live or maintain offices within the judicial district and which are filed in 
the first instance with the chairperson of the district Grievance Committee. 
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The chairperson of the district Grievance Committee will immediately refer to 
the State Bar any grievance filed locally in the first instance which 

(1) alleges misconduct against a member of the district Grievance Commit- 

tee; 
(2) alleges that any attorney has embezzled or misapplied client funds; or 
(3) alleges any other serious violation of the Rules of Professional Conduct 
which may be beyond the capacity of the district Grievance Committee to 
investigate. 

(c) Grievances referred to district Grievance Committee: The district Griev- 
ance Committee shall also investigate and consider such grievances as are 
referred to it for investigation by the counsel of the North Carolina State Bar. 

(d) Grievances involving fee disputes. . 

(1) Notice to complainant of fee arbitration. If a grievance filed initially with 
the district bar consists solely or in part of a fee dispute, the chairperson of the 
district Grievance Committee shall notify the complainant in writing within 10 © 
working days of receipt of the grievance that the complainant may elect to 
participate in the North Carolina State Bar Fee Dispute Arbitration Program. 
If the grievance consists solely of a fee dispute, the letter to the complainant 
shall follow the format set out in Rule .0208 of this subchapter. If the grievance 
consists in part of matters other than a fee dispute, the letter to the 
complainant shall follow the format set out in Rule .0209 of this subchapter. A 
respondent attorney shall not have the right to elect to participate in fee 
arbitration. 

(2) Handling claims not involving fee dispute. Where a grievance alleges 
multiple claims, the allegations not involving a fee dispute will be handled in 
the same manner as any other grievance filed with the district Grievance 
Committee. 

(3) Handling claims not submitted to arbitration by complainant. If the 
complainant elects not to participate in the State Bar’s Fee Dispute Arbitra- 
tion Program, or fails to notify the chairperson that he or she elects to 
participate within 20 days following mailing of the notice referred to in Rule 
.0202(d)(1) above, the grievance will be handled in the same manner as any 
other grievance filed with the district Grievance Committee. 

(4) Referral to fee dispute arbitration program. Where a complainant timely 
elects to participate in fee arbitration, and the judicial district in which the 
respondent attorney maintains his or her principal office has a fee arbitration 
committee, the chairperson of the district Grievance Committee shall refer the 
portion of the grievance involving a fee dispute to the judicial district fee 
arbitration committee. If the judicial district in which the respondent attorney 
maintains his or her principal office does not have a fee arbitration committee, 
the chairperson of the district Grievance Committee shall refer the portion of 
the grievance involving a fee dispute to the State Bar Fee Dispute Arbitration 
Program for resolution. If the grievance consists entirely of a fee dispute, and 
the complainant timely elects to participate in arbitration, no grievance file 
will be established. 

(e) Authority of district Grievance Committees. The district Grievance Com- 
mittee shall have authority to 

(1) assist a complainant who requests assistance to reduce a grievance to 
writing; 

(2) investigate complaints described in Rule .0202(b) and (c) above by 
interviewing the complainant, the attorney against whom the grievance was 
filed and any other persons who may have relevant information regarding the 
grievance and by requesting written materials from the complainant, respon- 
dent attorney, and other individuals; 

(3) explain the procedures of the district Grievance Committee to complain- 
ants and respondent attorneys; 

(4) find facts and recommend whether or not the State Bar’s Grievance 
Committee should find that there is probable cause to believe that the 
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respondent has violated one or more provisions of the Rules of Professional 
Conduct. The district Grievance Committee may also make a recommendation 
to the State Bar regarding the appropriate disposition of the case, including 
referral to the Lawyers’ Management Assistance Program; 

(5) draft a written report stating the grounds for the recommended dispo- 
sition of a grievance assigned to the district Grievance Committee; 

(6) notify the complainant and the respondent attorney where the district 
Grievance Committee recommends that the State Bar find that there is no 
probable cause to believe that the respondent has violated the Rules of 
Professional Conduct. Where the district Grievance Committee recommends | 
that the State Bar find that there is probable cause to believe that the 
respondent has violated one or more provisions of the Rules of Professional 
Conduct, the committee shall notify the respondent attorney of its recommen- 
dation and shall notify the complainant that the district Grievance Committee 
has concluded its investigation and has referred the matter to the State Bar for 
final resolution. Where the district Grievance Committee recommends a 
finding of no probable cause, the letter of notification to the respondent 
attorney and to the complainant shall follow the format set out in Rule .0210 
of this subchapter. Where the district Grievance Committee recommends a 
finding of probable cause, the letter of notification to the respondent attorney 
shall follow the format set out in Rule .0211 of this subchapter. The letter of 
notification to the complainant shall follow the format set out in Rule .0212 of 
this subchapter; | ! 

(7) maintain records of grievances investigated by the district Grievance 
Committee for at least one year from the date on which the district Grievance 
Committee makes its final recommendation regarding a grievance to the State 
Bar. | 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


5.0203. Meetings of the district grievance committees. 


(a) Notice of meeting. The district Grievance Committee shall meet at the 
call of the chairperson upon reasonable notice, as often as is necessary to 
dispatch its business and not less than once every 60 days, provided the 
committee has grievances pending. 

(b) Confidentiality. The district Grievance Committee shall meet in private. 
Discussions of the committee, its records and its actions shall be confidential. 
The names of the members of the committee shall not be confidential. 

(c) Quorum. A simple majority of the district Grievance Committee must be 
present at any meeting in order to constitute a quorum. The committee may 
take no action unless a quorum is present. A majority vote in favor of a motion 
oF any proposed action shall be required for the motion to pass or the action to 

e taken. 

_(d) Appearances by complainants and respondents. No complainant nor any 
attorney against whom a grievance has been filed may appear before the 
district Grievance Committee, present argument to or be present at the 

committee’s deliberations. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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B.0204. Procedure upon institution of a grievance. 


(a) Receipt of grievance. A grievance may be filed by any person against a 

member of the North Carolina State Bar. Such grievance must be in writing 
and signed by the complaining person. A district Grievance Committee may, 
however, investigate matters which come to its attention during the investi- 
gation of a grievance, whether or not such ‘matters are included in the original 
written grievance. 

(b) Acknowledgment of receipt of grievance from State Bar. The chairperson 
of the district Grievance Committee shall send a letter to the complainant 
_ within 10 working days of receipt of the grievance from the State Bar, 
acknowledging that a grievance file has been set up. The acknowledgment 
letter shall include the name of the district Grievance Committee member 
assigned to investigate the matter and shall follow the format set out in Rule 
.0213 of this subchapter. A copy of the letter shall be sent contemporaneously 
to the office of counsel of the State Bar. 

(c) Notice to State Bar of locally filed grievances. 

(1) Where a grievance is filed in the first instance with the district 
Grievance Committee, the chairperson of the district Grievance Committee 
‘shall notify the office of counsel of the State Bar of the name of the 
complainant, respondent attorney, file number and nature of the grievance 
within 10 working days of receipt of the grievance. 

(2) The chairperson of the district Grievance Committee shall send a letter 
to the complainant within 10 working days of receipt of the grievance, 
acknowledging that a grievance file has been set up. The acknowledgment 
letter shall include the name of the district grievance committee member 
assigned to investigate the matter and shall follow the format set out in Rule 
.0213 of this subchapter. 

(3) Grievances filed initially with the district Grievance Committee shall be 
assigned a local file number which shall be used to refer to the grievance. The 
first two digits of the file number shall indicate the year in which the grievance 
was filed, followed by the number of the judicial district, the letters GR, and 
ending with the number of the file. File numbers shall be assigned sequentially 
during the calendar year, beginning with the number 1. For example, the first 
locally filed grievance set up in the 10th judicial district in 1994 would bear the 
following number: 9410GRO001. 

(d) Assignment to investigating member. Within 10 working days after 
receipt. of a grievance, the chairperson shall appoint a member of the district 
Grievance Committee to investigate the grievance and shall forward the 
relevant materials to the investigating member. The letter to the investigating 
member shall follow the format set out in Rule .0214 of this subchapter. 

(e) Investigation of the grievance. 

(1) The investigating member shall attempt to oe tea the complainant a as 
soon as possible but no later than 15 working days after receiving notice of the 
assignment. If the initial contact with the complainant is made in writing, the . 
letter shall follow the format set out in Rule .0215 of this subchapter. 

(2) The investigating member shall have the authority to contact other 
witnesses or individuals who may have information about the subject of the 
grievance, including the respondent. 

(3) The failure of the complainant to cooperate shall not. cause a grievance 
to be dismissed or abated. Once filed, grievances shall not be dismissed or 
abated upon the request of the complainant. 

(f) Letter of notice to respondent attorney and responses. 

(1) Within 10 working days after receipt of a grievance, the chairperson of 
the district Grievance Committee shall send a copy of the grievance and a 
letter of notice to the respondent attorney. The letter to the respondent 
attorney shall follow the form set out in Rule .0216 of this subchapter and shall 
be sent by U.S. Mail to the attorney’s last known address on file with the State 
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Bar. The letter of notice shall request the respondent to reply to the investi- q 


gating attorney in writing within 15 days after receipt of the letter of notice. 

(2) A substance of grievance will be provided to the district Grievance 
Committee by the State Bar at the time the file is assigned to the committee. 
The substance of grievance will summarize the nature of the complaint against 
the respondent attorney and cite the applicable provisions of the Rules of 
Professional Conduct, if any. 

(3) The respondent attorney shall respond in writing to the letter of notice 
from the district Grievance Committee within 15 days of receipt of the letter. 
The chairperson of the district Grievance Committee may allow a longer period _ 
for response, for good cause shown. 

(4) If the respondent attorney fails to respond in a timely manner to the 
letter of notice, the chairperson of the district Grievance Committee may seek 
the assistance of the State Bar to issue a subpoena or take other appropriate 
steps to ensure a proper and complete investigation of the grievance. District 
Grievance Committees do not have authority to issue a subpoena to a witness 
or respondent attorney. 

(5) Unless necessary to complete its investigation, the district Grievance 
Committee should not release copies of the respondent attorney’s response to 
the grievance to the complainant. The investigating attorney may summarize 
the response for the complainant orally or in writing. 

(g) District grievance committee deliberations. 

(1) Upon completion of the investigation, the investigating member shall 
promptly report his or her findings and recommendations to the district 
Grievance Committee in writing. 

(2) The district Grievance Committee shall consider the submissions of the 
parties, the information gathered by the investigating attorney and such other 
material as it deems relevant in reaching a recommendation. The district 
Grievance Committee may also make further inquiry as it deems appropriate, 
including investigating other facts and possible violations of the Rules of 
Professional Conduct discovered during its investigation. 

(3) The district Grievance Committee shall make a determination as to 
whether or not it finds that there is probable cause to believe that the 
respondent violated one or more provisions of the Rules of Professional 
Conduct: 

(h) Report of committee’s decision. 

(1) Upon making a decision in a case, the district Grievance Committee 
shall submit a written report to the office of counsel, including its recommen- 
dation and the basis for its decision. The original file and grievance materials 
of the investigating attorney shall be sent to the State Bar along with the 
report. The letter from the district bar Grievance Committee enclosing the 
report shall follow the format set out in Rule .0217 of this subchapter. 

(2) The district Grievance Committee shall submit its written report to the 
office of counsel no later than 180 days after the grievance is initiated or 
received by the district committee. The State Bar may recall any grievance file 
which has not been investigated and considered by a district Grievance 
Committee within 180 days after the matter is assigned to the committee. The 
State Bar may also recall any grievance file for any reason. 

(3) Within 10 working days of submitting the written report and returning 
the file to the office of counsel, the chairperson of the district Grievance 
Committee shall notify the respondent attorney and the complainant in 
writing of the district Grievance Committee ’s recommendation, as provided in 
Rule .0202(d)(6) of this subchapter. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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B.0205. Record keeping. 


The district Grievance Committee shall maintain records of all grievances 
referred to it by the State Bar and all grievances initially filed with the district 
Grievance Committee for at least one year. The district Grievance Committee 
shall provide such reports and information as are requested of it from time to 
time by the State Bar. 


| History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


B.0206. Miscellaneous. 


(a) Assistance and questions. The office of counsel, including the staff 
attorneys and the grievance coordinator, are available to answer questions and 
provide assistance regarding any matters before the district Grievance Com- 
mittee. 
| (b) Missing attorneys. Where a respondent attorney is missing or cannot be 

located, the district Grievance Committee shall promptly return the grievance 
file to the office of counsel for appropriate action. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


B.0207. Conflicts of interest. 


(a) No district Grievance Committee shall investigate or consider a griev- 
ance which alleges misconduct by any current member of the committee. If a 
file is referred to the committee by the State Bar or is initiated locally which 
alleges misconduct by a member of the district Grievance Committee, the file 
will be sent to the State Bar for investigalion and handling within 10 working 
days after receipt of the grievance. 

(b) A member of a district Grievance Caine shall not investigate or 
participate in deliberations concerning any of the following matters: 

(1) alleged misconduct of an attorney who works in the same law firm or 
office with the committee member; 

(2) alleged misconduct of a relative of the committee member; 

(3) a grievance involving facts concerning which the committee member or 
a partner or associate in the committee member’ s law firm acted as an 
attorney. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


-B.0208. Letter to complainant where local grievance alleges fee dis- 
pute only. 


John Smith 
Anywhere, N.C. 


Re: Your complaint against Jane Doe 
Dear Mr. Smith: 


The [ |] district Grievance Committee has received your complaint against 
above-listed attorney. Based upon our initial review of the materials which you 
submitted, it appears that your complaint involves a fee dispute. Accordingly, 
I would like to take this opportunity to notify you of the North Carolina State 
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Bar Fee Dispute Arbitration Program. The program is designed to provide 
citizens with a means of resolving disputes over attorney fees at no cost to 
them and without going to court. A pamphlet which describes the program in 
ereater detail is enclosed, along with an application form. 

If you would like to participate in the fee arbitration program, please 
complete and return the form to me within 20 days of the date of this letter. If 
you decide to go through arbitration, no grievance file will be opened and the 
[ ] district bar Grievance Committee will take no other action against the 
attorney. | 

If you do not wish to participate in fee arbitration program, you may elect to 
have your complaint investigated by the [ | district Grievance Committee . If 
we do not hear from you within 20 days of the date of this letter, we will assume 
that you do not wish to participate in fee arbitration, and we will handle your 
complaint like any other grievance. However, the [ |] district Grievance - 
Committee has no authority to attempt to resolve a fee dispute between an 
attorney and his or her client. Its sole function is to investigate your complaint 
and make a recommendation to the North Carolina State Bar regarding 
whether there is probable cause to believe that the attorney has violated one 
or more provisions of the Rules of Professional Conduct which govern attorneys 
in this state. | 

Thank you for your cooperation. 


Sincerely yours, 


[ | Chairperson 
[ ] District Bar Grievance Committee 


cc: PERSONAL & CONFIDENTIAL 
Director of Investigations 
The N.C. State Bar 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


B.0209. Letter to complainant where local grievance alleges fee dis- 
pute and other violations. 


John Smith 
Anywhere, N.C. 


Re: Your complaint against Jane Doe 
Dear Mr. Smith: 


The [| | district Grievance Committee has received your complaint against 
above-listed attorney. Based upon our initial review of the materials which you 
submitted, it appears that your complaint involves a fee dispute as well as 
other possible violations of the rules of ethics. Accordingly, I would like to take 
this opportunity to notify you of the North Carolina State Bar Fee Dispute 
Arbitration Program. The program is designed to provide citizens with a 
means of resolving disputes over attorney fees at no cost to them and without 
going to court. A pamphlet which describes the program in greater detail is 
enclosed, along with an application form. | 

If you would like to participate in the fee arbitration program, please 
complete and return the form to me within 20 days of the date of this letter. If 
you decide to go through arbitration, the fee arbitration committee will handle 
those portions of your complaint which involve an apparent fee dispute. The 
remaining parts of your complaint which do not involve a fee dispute will be 
investigated by the [ | district Grievance Committee. 
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If you do not wish to participate in fee arbitration program, you may elect to 
have your entire complaint investigated by the [ |] district Grievance Com- 
mittee . If we do not hear from you within 20 days of the date of this letter, we 
will assume that you do not wish to participate in fee arbitration, and we will 
handle your entire complaint like any other grievance. However, the [ |] 
district Grievance Committee has no authority to attempt to resolve a fee 
dispute between an attorney and his or her client. Its sole function is to 
- investigate your complaint and make a recommendation to the North Carolina 
State Bar regarding whether there is probable cause to believe that the 
attorney has violated one or more provisions of the Rules of Professional 
Conduct which govern attorneys in this state. 

Thank you for your cooperation. 


Sincerely yours, 


[ ] Chairperson 
[ ] District Bar Grievance Committee 


cc: PERSONAL & CONFIDENTIAL 
Director of Investigations 
The N. C. State Bar 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


B.0210. Letter to complainant/respondent where district committee 
recommends finding of no probable cause. 


John Smith 
Anywhere, N.C. 


Re: Your complaint against Jane Doe 
Our File No. [ |] 

Dear Mr. Smith: 
_ The [_ ] district Grievance Committee has completed its investigation of 
your grievance. Based upon its investigation, the committee does not believe 
that there is probable cause to find that the attorney has violated any 
provisions of the Rules of Professional Conduct. The committee will forward a 
report with its recommendation to the North Carolina State Bar Grievance 
Committee . The final decision regarding your grievance will be made by the 
_ North Carolina State Bar Grievance Committee . You will be notified in writing 
of the State Bar’s decision.. 

If you have any questions or wish to communicate further regarding your 
grievance, you may contact the North Carolina State Bar at the following 
address: 


The North Carolina State Bar 
Grievance Committee 

P.O. Box 25908 — 

Raleigh, N.C. 27611 


Neither I nor any member of the [| district Grievance Committee can give 
you any advice regarding any legal rights you may have regarding the matters | 
set out in your grievance. You may pursue any questions you have regarding 
your legal rights with an attorney of your choice. 
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Thank you very much for your cooperation. 
Sincerely yours, 


[ ] Chairperson 
[ ] District Grievance Committee 


cc: PERSONAL AND CONFIDENTIAL 
[ ] Respondent Attorney 
PERSONAL AND GON FIDENTIAL 
Director of Investigations 
The N.C. State Bar 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


B.0211. Letter to respondent where district committee recommends 
finding of probable cause. 


Ms. Jane Doe 
Anywhere, N.C. 


Re: Grievance of John Smith 
Our File No. [ | 


Dear Ms. Doe: 


The[ ] district Grievance Committee has completed its investigation of Mr. 
Smith’s grievance and has voted to recommend that the North Carolina State 
Bar Grievance Committee find probable cause to believe that you violated one 
or more provisions of the Rules of Professional Conduct. Specifically, the [ ] 
district Grievance Committee found that there is probable cause to believe that 
you may have violated [set out brief description of rule allegedly violated and 
pertinent facts]. 

The final decision in this matter will be made by the North Carolina State 
Bar Grievance Committee and you will be notified in writing of the State Bar’s 
decision. The complainant has been notified that the [| |] district Grievance 
Committee has concluded its investigation and that the grievance has been 
sent to the North Carolina State Bar for final resolution, but has not been 
informed of the [ | district committee’s specific recommendation. 

If you have any questions or wish to communicate further regarding this 
Sauiaeg you may contact the North Carolina State Bar at the perc 
address: 

The North Carolina State Bar 

Grievance Committee 

P.O. Box 25908 

Raleigh, N.C. 27611 

Tel. 919-828-4620 7 

Thank you very much for your cooperation. 


Sincerely yours, 


[ ] Chairperson 
{ ] District Grievance Committee 


-ecc: PERSONAL AND CONFIDENTIAL 
Director of Investigations 
The N.C. State Bar 
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History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


B.0212. Letter to complainant where district committee recommends 
finding of probable cause. 


John Smith 
Anywhere, N.C. 
Re: Your complaint against Jane Doe 
Our File No. [ |] 

Dear Mr. Smith: 

The [ |] district Grievance Committee has completed its investigation of 
your grievance and has forwarded its file to the North Carolina State Bar 
Grievance Committee in Raleigh for final resolution. The final decision in this 
matter will be made by the North Carolina State Bar Grievance Committee 
and you will be notified in writing of the State Bar’s decision. 

If you have any questions or wish to communicate further regarding your 
BEev ance, you may contact the Noa Carolina State Bar at the following 
address: . 

The North Carolina State Bar 

Grievance Committee 

P.O. Box 25908 

Raleigh, N.C. 27611 


Neither I nor any member of the [. ] district Grievance Committee can give 
you any advice regarding any legal rights you may have regarding the matters 
set out in your grievance. You may pursue any questions you have regarding 
your legal rights with an attorney of your choice. 

Thank you very much for your cooperation. 


Sincerely yours, 


[ ] Chairperson 
[ ] District Grievance Committee 


cc: PERSONAL AND CONFIDENTIAL 
[ ] Respondent Attorney 
PERSONAL AND CONFIDENTIAL 
Director of Investigations 
The N.C. State Bar 


History Note: Statutory Authority G.S. 84- 
23, Readopted: Effective December 8, 1994. 


5.0213. Letter to complainant acknowledging grievance. 


John Smith 
Anywhere, N.C. 


Re: Your complaint against Jane Doe 
Our File No. [ | 


Dear Mr. Smith: 


I am the chairperson of the [ | district Grievance Committee. Your griev- 
ance against [respondent attorney] [was received in my office]/|has been 
forwarded to my office by the North Carolina State Bar] on [date]. I have 
assigned [investigator’s name], a member of the [ |] district Grievance 
Committee, to investigate your grievance. [ ]’s name, address and telephone 
number are as follows: [  ]. 
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Please be sure that you have provided all information and materials which 
relate to or support your complaint to the [ |] district Grievance Committee. If 
you have other information which you would like our committee to consider, or 
if you wish to discuss your complaint, please contact the investigating attorney 
by telephone or in writing as soon as possible. 

After [ ]’s investigation is complete, the | | district Grievance Committee 
will make a recommendation to the North Carolina State Bar Grievance 
Committee regarding whether or not there is probable cause to believe that 
[respondent attorney] violated one or more provisions of the Rules of Profes- 
sional Conduct. Your complaint and the results of our investigation will be sent 
to the North Carolina State Bar at that time. The [ |] district Grievance 
Committee ’s recommendation is not binding upon the North Carolina State 
Bar Grievance Committee, which will make the final determination. You will 
be notified in writing when the [ | district Grievance Committee ’s investiga- 
tion is concluded. oe 

Neither the investigating attorney nor any member of the [| | district 
Grievance Committee can give you any legal advice or represent you regarding 
any underlying legal matter in which you may be involved. You may pursue 
py questions you have about your legal rights with an attorney of your own 
choice. : 

Thank you very much for your cooperation. 


Sincerely yours, 


[ ] Chairperson 
[| | District Grievance Committee 


cc: PERSONAL AND CONFIDENTIAL 
Director of Investigations 
The N.C. State Bar 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


B.0214. Letter to investigating attorney assigning grievance. 


James Roe 
[ -] District Grievance Committee Member 
Anywhere, N.C. 


Re: Grievance of John Smith against Jane Doe 
Our File No. [ ] 
Dear Mr. Roe: 


Enclosed you will find a copy of the grievance which I recently received 
regarding the above-captioned matter. Please investigate the complaint and 
provide a written report with your recommendations by [deadline]. 

Thank you very much. 

Sincerely yours, 


[ ] Chairperson 
[ ] District Grievance Committee 


cc: PERSONAL AND CONFIDENTIAL 
Director of Investigations 
The N.C. State Bar 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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B.0215. Letter to complainant from investigating attorney. 


John Smith 
Anywhere, N.C. 


Re: Your complaint against Jane Doe 
Our File No. [| 
Dear Mr. Smith: 


I am the member of the [ |] district Grievance Committee assigned to 
investigate your grievance against [respondent attorney]. It is part of my job to 
ensure that you have had a chance to explain your complaint and that the [ | 
district Grievance Committee has copies of all. of the ied ag which you 
believe relate to your complaint. 

If you have other information or materials which you would like the [ ] 
district Grievance Committee to consider, or if you would like to discuss this 
matter, please contact me as soon as possible. 

If you have already fully explained your complaint, you do not need to take 
any additional action regarding your grievance. The [ | district Grievance 
Committee will notify you in writing when its investigation is complete. At that 
time, the matter will be forwarded to the North Carolina State Bar Grievance 
Committee in Raleigh for its final decision. You will be notified in writing of the 
North Carolina State Bar’s decision. 

Thank you very much for your cooperation. 


Sincerely yours, 


[| ] Investigating Member 
[ ] District Grievance Committee 


cc: PERSONAL AND CONFIDENTIAL 
Chairperson, [| | District Grievance Committee 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


B.0216. Letter of notice to respondent attorney. 


Ms. Jane Doe 
Anywhere, N.C. 


Re: Grievance of John Smith 
Our File No. [| 


Dear Ms. Doe: 


Enclosed you will find a copy of a grievance which has been filed against you 
by [complainant] and which was received in my office on [date]. As chairperson 
ofthe [ |] district Grievance Committee, I have asked [investigating attorney], 
a member of the committee, to investigate this grievance. 

Please file a written response with [investigating attorney] within 15 days 
from receipt of this letter. Your response should provide a full and fair 
disclosure of all of the facts and circumstances relating to the matters set out 
in the grievance. 
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Thank you. 
Sincerely yours, 


[ ] Chairperson 
[ ] District Grievance Committee 


cc: PERSONAL AND CONFIDENTIAL 
[ ] Investigating member 
[ ] District Grievance Committee 
PERSONAL AND CONFIDENTIAL 
Director of Investigations 
N.C. State Bar 


PERSONAL AND CONFIDENTIAL 
[ ] Complainant 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


B.0217. Letter transmitting completed file to North Carolina State 
Bar. 


Director of Investigations 
N.C. State Bar 

P.O. Box 25908 

Raleigh, N.C. 27611 


Re: Grievance of John Smith File No. [ ] 
Dear Director: 


The [ |] district Grievance Committee has completed its investigation in the 
above-listed matter. Based upon our investigation, the committee determined 
in its opinion that there is/is not probable cause to believe that the respondent 
violated one or more provisions of the Rules of Professional Conduct for the ~ 
reasons set out in the enclosed report. 

We are forwarding this matter for final determination by the North Carolina 
_ State Bar Grievance Committee along with the following materials: 

1. The original grievance of [complainant]. 

2. Acopy of the file of the investigating attorney. 

3. The investigating attorney’s report, which includes a summary of the 
facts and the reason(s) for the committee’s decision. 

Please let me know if you have any questions or if you need any additional 
information. 

Thank you. 


Sincerely yours, 


[ ] Chairperson 
[ ] District Grievance Committee 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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SUBCHAPTER C. RULES GOVERNING THE BOARD OF 
LAW EXAMINERS AND THE TRAINING OF LAW 
STUDENTS 


SECTION .0100. BOARD OF LAW EXAMINERS 


C.0101. Election. 


(a) At the first meeting of the council, it shall elect as members of the Board 
of Law Examiners, two members of the State Bar to serve for a term of one year 
from July 1, 1933; and two members of the State Bar to serve for a term of two 
years from July 1, 1933; and two members of the State Bar to serve for a term 
of three years from July 1, 1933. 

The council, at its regular meeting, in April of each year, beginning i in 1934, 
shall elect two members of the Board of Law Examiners to take office on the Ist 
day of July of the year in which they are elected, and such members shall serve 
for a term of three years or until their successors are elected and qualified. 
Beginning with the year 1935 and every third year thereafter the council shall 
elect three members for a term of three years or until their successors are 
elected and qualified. 

-(b) No member of the council shall be a member of the Board of Law 
Examiners, and no member of the Board of Law Examiners shall be a member 
of the council. 


History Note: Statutory Authority G.S. 84- 
24, Readopted Effective December 8, 1994. 


C.0102. Examination of applicants for license. 


All applicants for admission to the Bar shall first obtain a certificate or 
license from the Board of Law Examiners in accordance with the rules and 
regulations of that board. 


History Note: Statutory Authority G.S. 84- 
24, Readopted Effective December 8, 1994. 


C.0103. Admission to practice. 


Upon receiving license to practice law from the Board of Law Examiners, the 
-applicant shall be admitted to the practice thereof by taking the oath in the 
manner and form now provided by law. 


History Note: Statutory Authority G.S. 84- 
24, Readopted Effective December 8, 1994. 


C.0104. Approval of rules and regulations of Board of Law Examiners. 


The council shall, as soon as possible, after the presentation to it of rules and 
regulations for admission to the Bar, approve or disapprove such rules and 
regulations. The rules and regulations approved shall immediately be certified 
to the Supreme Court. Such rules and regulations as may not be approved by 
the council shall be the subject of further study and action, and for the purpose 
of study, the council and Board of Law Examiners may sit in joint session. No 
action, however, shall be taken by the joint meeting, but each shall act 
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separately, and no rule or regulation shall be certified to the Supreme Court 
until approved by the council. 


History Note: Statutory Authority G.S. 84- 
24, Readopted Effective December 8, 1994. 


SECTION .0200. RULES GOVERNING PRACTICAL TRAINING OF LAW 
STUDENTS , 


C.0201. Purpose. 


The Bench and Bar are primarily responsible for making available compe- 
tent legal services for all persons including those unable to pay for these 
services. AS one means of providing assistance to attorneys representing 
clients unable to pay for such services and to encourage law schools to provide 
their students with supervised practical training of varying kinds during the 
period of their formal legal education, the following rules are adopted. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


C.0202. General definition. 


Subject to additional definitions contained in these rules which are applica- 
ble to specific articles or parts thereof, and unless the context otherwise 
requires, in these rules: | 

(1) Legal aid clinic. An established or proposed department, division, 
program or course in a law school under the supervision of at least one 
full-time member of the school’s faculty or staff who has been admitted and 
licensed to practice law in this state and conducted regularly and systemati- 
cally to render legal services to indigent persons. 

(2) Indigent persons. A person financially unable to employ the legal services 
of an attorney as determined by a standard of indigence established by a judge 
of the General Court of Justice. , 

(3) Legal aid. Legal services of a civil, criminal or other nature rendered for 
or on behalf of an indigent person without charge to such person. 

(4) Supervising attorney. Supervising attorney means sole practitioner, one 
or more attorneys sharing offices but not partners, one or more attorneys 
practicing together in a partnership or in a professional organization. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


C.0203. Eligibility. 


In order to engage in activities permitted by these rules, a law student must 

(1) be duly enrolled in a law school approved by the Council of the North 
Carolina State Bar; wk 

(2) be a student regularly enrolled and in good standing in a law school who 
has satisfactorily completed the equivalent of three semesters of the require- 
ments for a first professional degree in law (J.D. or its equivalent); 

(3) be certified by the dean of his or her law school, on forms provided by the 
North Carolina State Bar, as being of good character with requisite legal — 
ability and training to perform as a legal intern. Certification may be denied or, 
if granted, withdrawn by the dean without a hearing or any showing of cause 
and for any reason; | 
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(4) be introduced to the court in which he or she is appearing by an attorney 
admitted to practice in that court; 

(5) neither ask for nor receive any compensation or remuneration of any 
kind from any client for whom he or she renders services, but this shall not 
prevent an attorney, legal aid bureau, law school, public defender agency, or 
the state from paying compensation to the eligible law student, nor shall it 
prevent any agency from making such charges for its services as it may 
otherwise properly require; 

(6) certify in writing that he or she has read and is familiar with the North 
Carolina Rules of Professional Conduct and the opinions interpretive thereof. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


C.0204. Form and duration of certification. 


(a) A certification of a student by the law school dean 
_ (1) shall be filed with the secretary of the North Carolina State Bar in the 
office of the North Carolina State Bar in Raleigh and, unless it is sooner 
withdrawn, it shall remain in effect until the expiration of 18 months after it is 
filed, or until the announcement of the results of the first bar examination 
following the student’s graduation, whichever is earlier. For any student who 
passes that examination, a certification shall continue in effect until the date 
he or she is admitted to the Bar; 

(2) may be withdrawn by the dean at any time without a hearing and 
without any showing of cause and shall be withdrawn by the dean if the 
student ceases to be duly enrolled as a student prior to graduation, by mailing 
a notice to that effect to the secretary of the North Carolina State Bar at the 
office of the North Carolina State Bar in Raleigh, to the supervising attorney, 
and to the student; 

(3) may be withdrawn by any resident superior court judge or judge holding 
court in any judicial district in which the student is appearing or has appeared 
at any time without notice or hearing and without any showing of cause. Notice 
of the withdrawal shall be mailed to the student, to the supervising attorney, 
to the student’s dean, and to the secretary of the North Carolina State Bar at 
the office of the North Carolina State Bar in Raleigh. 

(b) Forms to be used for certification and withdrawal of certification shall be 
adopted by the council. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


C.0205. Supervision. 


(a) A supervising attorney shall 

(1) be an active member of the North Carolina State Bar and before 
supervising the activities specified in Rule .0206 of this subchapter shall have 
actively practiced law as a full-time occupation for at least two years; 

_ (2) supervise no more than five students concurrently, unless such attorney 
is a full-time member of a law school’s faculty or staff whose primary 
responsibility is supervising students in a clinical program; 

(3) assume personal professional responsibility for any work undertaken by 
the student while under his or her supervision; 

(4) assist and counsel with the student in the activities mentioned in these 
rules and review such activities with such student, all to the extent required 
for the proper practical training of the student and the protection of the client; 
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(5) read, approve and personally sign any pleadings or other papers pre- | 
pared by such student prior to the filing thereof, and read and approve any 
documents which shall be prepared by such student for execution by any 
person or persons not a member or members of the North Carolina State Bar 
prior to the submission thereof for execution; | 

(6) as to any of the activities specified by Rule .0206 of this subchapter 

(A) file with the secretary of the North Carolina State Bar in Raleigh, before 
commencing supervision of any student, a signed notice in writing stating the 
name of such student, the period or periods during which he or she expects to 
supervise the activities of such student, and that he or she will adequately 
supervise such student in accordance with these rules; 

(B) notify the secretary of the North Carolina State Bar in the office of the 
North Carolina State Bar in Raleigh in writing promptly whenever his or her 
supervision of such student shall cease. | 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


C.0206. Activities. 


(a) Aproperly certified student may engage in the activities provided in this 
rule under the supervision of an attorney qualified and acting in accordance 
with the provisions of Rule .0205 of this subchapter. 

(b) Without the presence of the supervising attorney, a student may give 
advice to a client on legal matters provided that the student gives a clear prior 
explanation to the client that the student is not an attorney and provided that 
the supervising attorney has given the student permission to render legal 
advice in the subject area involved. . 

(c) Without being physically accompanied by the supervising attorney, a 
student may represent indigent persons or the state in the following hearings 
or proceedings: 

(1) administrative hearings and proceedings before federal, state, and local 
administrative bodies; 

(2) civil litigation before courts or magistrates, provided the case is one 
which could be assigned to a magistrate under G.S. 7A-210(1) and (2), whether 
or not assignment is in fact requested or made to a magistrate; 

(3) in any criminal matter, except those criminal matters in which the 
defendant has the right to the assignment of counsel under any constitutional 
provision, statute or rule of court. 

(d) Without being physically accompanied by the supervising attorney, a 
student may represent the state in the prosecution of all misdemeanors with 
the consent of the district attorney. 

(e) When physically accompanied by the supervising lawyer who has read, 
approved and personally signed any briefs, pleadings, or other papers prepared 
by the student for presentment to the court, a student may represent indigent 
clients or the state in the following hearings or proceedings, provided, however, 
the approval of the presiding judge is first secured: | 

(1) all juvenile proceedings; 

(2) the presentation of a brief and oral argument in any civil or criminal 
matter in the district or superior court; 

(3) all misdemeanor cases; 

(4) preliminary hearings in all criminal cases; 

(5) all postconviction proceedings; 

(6) all civil discovery. | 

(f) Astudent may accompany the supervising attorney when the supervising 
attorney is attorney of record for an indigent client in any civil or criminal 
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action, but may take part in the proceedings only with the consent of the 
presiding judge. 

(g) In all cases under this rule in which a student makes an appearance in 
court or before an administrative agency on behalf of a client, the student shall 
have the written consent in advance of the client and the supervising attorney. 
The client shall be given a clear explanation, prior to the giving of his or her 
consent, that the student is not an attorney. This consent shall be filed with the 
court and made a part of the record in the case. 

(h) In all cases under this rule in which a student is permitted to make an 
appearance in court or before an administrative agency on behalf of a client, 
the student may engage in all activities appropriate to the representation of 
the client, including, without limitation, selection of and argument to the jury, 
examination and cross-examination of witnesses, motions and arguments 
_ thereon, and giving notices of appeal. 

(i) Except as herein allowed, the certified student shall not be permitted to 
participate in any activity in the connection with the practical training of law 
students unless the student is under the direct and physical supervision of the 
supervising attorney. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


CASE NOTES 
Presentation of Evidence by Law Stu- cial error, although the written consents re- 
dent Without Written Consent. — Presen- quired by subdivision (g) were not made a part 


tation of evidence by a law student, instead of of the record. In re Joseph Children, 122 N.C. 
the student’s supervising attorney who was App. 468, 470 S.E.2d 539 (1996). 3 
present at the hearing, did not rise to prejudi- 


C.0207. Use of student’s name. 


(a) A student’s name may properly 

(1) be printed or typed on briefs, pleadings, and other similar documents on 
which the student has worked with or under the direction of the supervising 
attorney, provided the student is clearly identified as a student certified under 
these rules, and provided further that the student shall not sign his or her 
name to such briefs, pleadings, or other similar documents; 

(2) be signed to letters written on the supervising attorney’s letterhead 
which relate to the student’s supervised work, provided there appears below 
his or her signature a clear identification that he or she is certified under these 
rules, such as “Certified Law Student under the Supervision of 
___Cti‘“C” (SU*peUrvising attorney). 

(b) A student’s name may not appear 

(1) on the letterhead of a supervising attorney; 

(2) on a business card bearing the name of a supervising attorney; or 

(3) on a business card identifying the student as certified under these rules. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
C.0208. Miscellaneous. 


- (a) Nothing contained in these rules shall affect the right of any person who 
is not admitted to practice law to do anything that he or she might lawfully do 
prior to the adoption of these rules. 
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(b) These rules are subject to amendment, modification, revision, supple- 
mentation, repeal, or other change by appropriate action in the future without 
notice to any student certified at the time under these rules. ; 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


C.0209. Dean’s certificate. 


IN RE: 7 
APPLICATION O 


CERTIFICATION OF ELIGIBILITY AND GOOD MORAL CHARACTER TO 
PARTICIPATE IN THE PRACTICAL TRAINING OF LAW STUDENTS PRO- 
GRAM PROMULGATED BY THE COUNCIL OF THE NORTH CAROLINA 
STATE BAR | 


TO: THE NORTH CAROLINA STATE BAR: 
The undersigned certified as follows: 


1. Name and address of person signing this certificate 


2. Name and address of law school and official connection 
with same 


3. _______ is duly enrolled in a law school approved by the Council of 
the North Carolina State Bar and is in good standing in said law school and 
has satisfactorily completed the equivalent of three semesters of the 
requirements for a first professional degree in law (J.D. or its equivalent). 

4,___S is of good character with the requisite legal ability and 
training to perform as a legal intern pursuant to the Rules Governing 
Practical Training of Law Students. ; 


Seal (of school) 
, Dean 


Name of School 


________, dean of _______ Law School being first duly sworn on oath 
deposes and says that he or she has read the foregoing certificate and knows 
the contents thereof; that the statements contained therein are true of his or 
her own knowledge, except as to those matters stated upon information and 
belief, and, as to those, he or she believes them to be true. 


Sworn and subscribed to before me 
this ___. day of orn: Wer 
Notary Public 


My commission expires 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


344 


§ €.0210 RULES OF NORTH CAROLINA STATE BAR § D.0101 


C.0210. Withdrawal of dean’s wining, Dt 


IN RE: 
APPLICATION OF 


WITHDRAWAL OF ELIGIBILITY TO PARTICIPATE IN THE PRACTICAL 
TRAINING OF LAW STUDENTS PROMULGATED BY THE COUNCIL OF 
THE NORTH CAROLINA STATE BAR 


TO: THE NORTH CAROLINA STATE BAR: - 


The undersigned, having previously certified to the Council of the North 
Carolina State Bar as to the eligibility of the above named individual to 
participate in the Practical Training of Law Students Program promulgated by 
the North Carolina State Bar, does hereby WITHDRAW said certificate of 
eligibility and does hereby notify the North Carolina State Bar that 
____——C—t—CS—C is nlc longer eligible to participate in said program. 

Seal (of school) : 

, Dean 


Name of School : 


____—™ss dean. of ___Ss SCC Lab Sch” beeing first duly sworn on oath 
deposes and says that he or she has read the foregoing certificate and knows 
the contents thereof; that the statements contained therein are true of his or 
her own knowledge, except as to those matters stated upon information and 
belief and, as to those, he or she believes them to be true. 


Sworn and subscribed to before me 
this the day thax alt 19 Le 


My commission expires 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SUBCHAPTER D. RULES OF THE STANDING 
~ COMMITTEES OF THE NORTH CAROLINA 
STATE BAR 


SECTION .0100. PROCEDURES FOR RULING ON QUESTIONS OF 
LEGAL ETHICS 


D.0101. Definitions. 


(1) “Assistant executive director” shall mean the assistant executive direc- 
tor of the Bar. 

(2) “Attorney” shall mean any active member of the Bar. 

(3) “Bar” shall mean the North Carolina State Bar. 

(4) “Chairperson” shall mean the chairperson, or in his or her absence, the 
vice-chairperson of the Ethics Committee of the Bar. 

(5) “Committee” shall mean the Ethics Committee of the Bar. 

(6) “Council” shall mean the council of the Bar. 
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(7) “Ethics advisory” shall mean a legal ethics opinion issued in writing by 
the executive director, the assistant executive director, or a designated member 
of the Bar’s staff counsel. All ethics advisories shall be subsequently reviewed 
and approved, withdrawn or modified by the committee. Ethics advisories shall 
be designated by the letters “EA”, numbered by year and order of issuance, and 
kept on file at the Bar. 

(8) “Ethics decision” shall mean a written ethics opinion issued by the 
council in response to a request for an ethics opinion which, because of its 
special facts or for other reasons, does not warrant issuance of a formal ethics 
opinion. Ethics decisions shall be designated by the letters “ED”, numbered by 
year and order of issuance, and kept on file at the Bar. 

(9) “Executive director” shall mean the executive director of the Bar. 

(10) “Formal ethics opinion” shall mean a published opinion issued by the 
council to provide ethical guidance for attorneys and to establish a principle of 
ethical conduct. A formal ethics opinion adopted under the Revised Rules of 
Professional Conduct (effective July 24, 1997) shall be designated as a “Formal 
Ethics Opinion” and numbered by year and order of issuance. Formal ethics 
opinions adopted under the repealed Rules of Professional Conduct (effective 
October 7, 1985 to July 23, 1997) are designated by the letters “RPC” and 
numbered serially. Formal ethics opinions adopted under the repealed Code of 
Professional Conduct (effective January 1, 1974 to October 6, 1985) are 
designated by the letters “CPR” and numbered serially. Formal ethics opinions ~ 
adopted under the repealed Rules of Professional Conduct and the repealed 
Code of Professional Conduct are binding unless overruled by a provision of the 
Bar’s current code of ethics, a revision of the rule of ethics upon which the 
opinion is based, or a subsequent formal ethics opinion on point. 

(11) “Grievance Committee” shall mean the Grievance Committee of the 
Bar. 3 

(12) “Informal ethics advisory” shall mean an informal ethics opinion 
communicated orally or via electronic mail by the executive director, the 
assistant executive director, or a designated member of the Bar’s legal staff 
counsel. A written record documenting the name of the inquiring attorney, the 
date of the informal ethics advisory, and the substance of the advice given shall 
be kept on file at the Bar. An informal ethics advisory is not binding upon the 
Bar in a subsequent disciplinary proceeding. 

(13) “President” shall mean the president of the Bar or, in his or her absence, 
the presiding officer of the council. 

(14) “Published” shall mean published for comment in the North Carolina 
State Bar Newsletter (prior to fall 1996), the North Carolina State Bar Journal 
(fall 1996 and thereafter) or other appropriate publication of the North 

Carolina State Bar. 

* (15) “Revised Rules of Professional Conduct” shall mean the code of ethics of 
the Bar effective July 24, 1997. ; 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994; 
Amended March 5, 1998. 


D.0102. General provisions. 


(a) An attorney may ask the Bar to rule on actual or contemplated 
professional conduct of an attorney as provided in Section .0100 of this 
subchapter. In special circumstances, a ruling on the contemplated profes- 
sional conduct of an attorney may be provided in response to the request of a 
person who is not a member of the Bar. The grant or denial of a request rests 
within the discretion of the executive director, assistant executive director, 


346 


§ D.0103 , RULES OF NORTH CAROLINA STATE BAR § D.0103 


designated staff counsel, the chairperson, the committee, or the council as 
appropriate. 

(b) An attorney may request an informal ethics advisory by letter, electronic 
mail, telephone, or personal meeting with an appropriate member of the Bar 
staff. The executive director, assistant executive director, or designated staff 
counsel may provide an informal ethics advisory to guide the inquiring 
attorney's own prospective conduct if the inquiry is routine, the responsive 
advice is readily ascertained from the Revised Rules of Professional Conduct 
and formal ethics opinions, or the inquiry requires urgent action to protect 
some legal right, privilege, or interest. 

-(c) An attorney may request an ethics advisory or formal ethics opinion by 
sending a written inquiry to the Bar. The executive director, assistant 
executive director, or designated staff counsel may issue an ethics advisory to 
guide the inquiring attorney’s own prospective conduct if the inquiry is routine, 
the responsive advice is readily ascertained from the Revised Rules of 
Professional Conduct and formal ethics opinions, or the inquiry requires 
urgent action to protect some legal right, privilege, or interest. An inquiry 
requesting an opinion about the professional conduct of another attorney, past 
conduct, or that presents a matter of first impression or of general interest to 
the Bar shall be referred to the committee for response by ethics decision or 
formal ethics opinion. 

(d) All ethics inquiries, ehether written or oral, shall present in detail all 
operative facts upon which the request is based. Inquiries should not disclose 
client confidences or other sensitive information not necessary to the resolu- 
_ tion of the ethical question presented. 

(e) Any attorney, who requests an ethics opinion on the acts or contemplated 
professional conduct of another attorney, shall state, in the written inquiry, the 
name of the attorney and identify all persons whom the requesting attorney 
has reason to believe may be substantially affected by a response to the 
inquiry. The inquiry shall also provide evidence that the attorney whose 
conduct is at issue and all other identified interested persons have received 
copies of the inquiry from the requesting attorney. 

(f) When a written ethics inquiry discloses conduct which may be actionable 
as a violation of the Revised Rules of Professional Conduct, the executive 
director, the assistant executive director, chairperson or the committee may 
refer the matter to the Grievance Committee for investigation. 

(g) In general, no response shall be provided to an ethics i inquiry that seeks 
an opinion on an issue of law. 

(h) A decision not to issue a response to an ethics inquiry, whether by the 
executive director, assistant executive director, designated staff counsel, chair- 
person or the committee, shall not be appealable. 

(i) Except as provided in Rule .0103(b) of this subchapter, the information 
contained in a request for an ethics opinion shall not be confidential. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994; - 
’ Amended March 5, 1998. 


D.0103. Informal Ethics Advisories and Ethics advisories. 


_ (a) The executive director, assistant executive director, or designated staff 
counsel may honor or deny a request for an informal ethics advisory. Except as 
provided in Rule.0102(b), an attorney requesting an opinion concerning 
another attorney’ professional conduct, past conduct, or matters of first 
impression shall be asked to submit a written inquiry for referral to the 
- committee. An attorney requesting an opinion involving matters of widespread 
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interest to the Bar or particularly complex factual circumstances may also be 
asked to submit a written inquiry for referral to the committee. 

(b) The Bar’s program for providing informal ethics advisories to inquiring 
attorneys is a designated lawyers’ assistance program approved by the Bar and 
information received by the executive director, assistant executive director, or 
designated staff counsel from an attorney seeking an informal ethics advisory 
shall be confidential information as defined in Rule 1.6(a) and (b) of the 
Revised Rules of Professional Conduct; provided, however, such confidential 
information may be disclosed as allowed by Rule 1.6(d) and as necessary to 
respond to a false or misleading statement made about an informal ethics 
advisory. Further, if an attorney’s response to a grievance proceeding relies in 
whole or in part upon the receipt of an informal ethics advisory, confidential 
information may be disclosed to Bar counsel, the Grievance Committee or 
other appropriate disciplinary authority. | : 

(c) An ethics advisory issued by the executive director, assistant executive 
director, or designated staff counsel shall be promulgated under the authority 
of the committee and in accordance with such guidelines as the committee may 
establish and prescribe from time to time. 

(d) An ethics advisory shall sanction or disapprove only the matter in issue, 
shall not otherwise serve as precedent and shall not be published. 

(e) Ethics advisories shall be reviewed periodically by the committee. If, 
upon review, a majority of the committee present and voting decides that an 
ethics advisory should be withdrawn or modified, the requesting attorney shall 
be notified in writing of the committee’s decision by the executive director or 
assistant executive director. Until such notification, the attorney shall be 
deemed to have acted ethically and in good faith if he or she acts pursuant to 
the ethics advisory which is later withdrawn or modified. | 

(f) If an inquiring attorney disagrees with the ethics advisory issued to him 
or her, the attorney may request reconsideration of the ethics advisory by 
writing to the committee prior to the next regularly scheduled meeting of the 
committee. | 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994; 
Amended March 5, 1998. 


D.0104. Formal ethics opinions and ethics decisions. 


(a) Requests for formal ethics opinions or ethics decisions shall be made in 
writing and submitted to the executive director or assistant executive director 
who, after determining that a request is in compliance with Rule .0102 of this 
subchapter, shall transmit the requests to the chairperson of the committee. 

(b) If a formal ethics opinion or ethics decision is requested concerning 
contemplated or actual conduct of another attorney, that attorney shall be 
given an opportunity to be heard by the committee, along with the person who 
requested the opinion, under such guidelines as may be established by the 
committee. At the discretion of the chairperson and the committee, additional 
persons or groups shall be notified by the method deemed most appropriate by 
ie chairperson and provide them an opportunity to be heard by the commit- 

ee. 

(c) The committee shall prepare a written proposed formal ethics opinion or 
ethics decision which shall state its conclusion in respect to the question asked 
and the reasons therefor. | 

(d) The committee shall determine whether to issue an ethics decision or a 
formal ethics opinion in response to an inquiry. 

_ (e) A proposed formal ethics opinion or ethics decision shall be provided to 
interested persons by the method deemed most appropriate by the chairperson 
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and shall also be transmitted to the president for consideration by the council. 
All proposed formal ethics opinions shall be published. 

(f) Prior to the next regularly scheduled meeting of the committee, any 
interested person or group may submit a written request to reconsider a 
proposed or final formal ethics opinion or ethics decision and may ask to be 
heard by the committee. The committee, under such guidelines as it may 
adopt, may allow or deny such request. If a proposed or final ethics decision is 
withdrawn or revised, interested persons shall be notified by the method 
deemed most appropriate by the chairperson. If a proposed or final formal 
ethics opinion is withdrawn or revised, notice of the action and any proposed 
revised formal ethics opinion shall be published. 

(g) If the committee declines to revise a proposed formal ethics opinion or 
ethics decision in response to a written request, any interested person or group 
may request to be heard by the council prior to a vote on the adoption of the 
proposed formal ethics opinion or ethics decision. Whether permitted to appear 
before the council or not, the person or group has the right to file a written brief 
with the council under such rules as may be established by the council. 

(h) The council’s action on the proposed formal ethics opinion or ethics 
decision shall be determined by vote of the majority of the council present and 
voting. Notice of such action shall be provided to interested persons by the 
method deemed most appropriate by the chairperson. 

(i) A formal ethics opinion or ethics decision may be reconsidered or 
withdrawn by the council pursuant to rules which it may establish from time 
to time. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994; 
Amended March 5, 1998. 


SECTION .0200. PROCEDURES FOR THE CONSUMER PROTECTION 
COMMITTEE 


D.0201. General provisions. 


The purpose for establishing a committee on the unauthorized practice of 
law (the Consumer Protection Committee) and the reason for the prohibition 
against the practice of law by those who have not been examined, found 
qualified to practice law, and licensed to practice law is to protect the public 
from being advised and represented in legal matters by unqualified persons 
over whom the judicial department can exercise little, if any, control in the 
matter of infractions of the Rules of Professional Conduct, which in the public 
interest, lawyers are bound to observe. 


History Note: Statutory Authority G.S. 84- 
37, Readopted Effective December 8, 1994. 


D.0202. Procedure. 


(a) The procedure to prevent and restrain the unauthorized practice of law 
shall be in accordance with the provisions hereinafter set forth. 

(b) District bars shall not conduct separate proceedings into unauthorized 
practice of law matters but shall assist and cooperate with the North Carolina 
State Bar in reporting and investigating matters of alleged unauthorized 
practice of law. 
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History Note: Statutory Authority G.S. 84- 
37, Readopted Effective December 8, 1994. 


D.0203. Definitions. 


- Subject to additional definitions contained in other provisions of this 
chapter, the following words and phrases, when used in this article, shall have, 
unless the context clearly indicates otherwise, the meanings given to them in 
this rule. 

(1) Appellate division. The appellate division of the General Court of 
Justice. 

(2) Chairperson of the Consumer Protection Committee. The councilor ap- 
pointed to serve as chairperson of the Consumer Protection Committee of the 
North Carolina State Bar. 

(3) Complainant or the complaining witness. Any person who has com- 
plained of the conduct of any person, firm or corporation as relates to alleged 
unauthorized practice of law. . 

(4) Complaint. A formal pleading filed in the name of the North Carolina 
State Bar in the superior court against a person, firm or corporation after a 
finding of probable cause. 

(5) Council. The Council of the North Carolina State Bar. 

(6) Councilor. A member of the Council of the North Carolina State Bar. 

(7) Counsel. The counsel of the North Carolina State Bar appointed by the 
council. 

(8) Court or courts of this state. A court authorized and established by the 
Constitution or laws of the state of North Carolina. 

(9) Defendant. Any person, firm or corporation against whom a complaint is 
filed after a finding of probable cause. : 

(10) Investigation. The gathering of information with respect to alleged 
unauthorized practice of law. 

(11) Investigator. Any person designated to assist in investigation of alleged 
- unauthorized practice of law. 

(12) Letter of caution. A communication from the Consumer Protection 
Committee to any person stating that past conduct of the person, while not the 
basis for formal action, is questionable as relates to the practice of law or may 
be the basis for injunctive relief if continued or repeated. 

(13) Letter of notice. A communication to an accused individual or corpora- 
tion setting forth the substance of alleged conduct involving unauthorized 
practice of law. 

(14) Office of the counsel. The office and staff maintained by the Counsel of 
the North Carolina State Bar. 

(15) Office of the secretary. The office and staff maintained by the secretary 
of the North Carolina State Bar. 

(16) Party. After a complaint has been filed, the North Carolina State Bar as 
plaintiff and the accused individual or corporation as defendant. 

He (17) Plaintiff. After a complaint has been filed, the North Carolina State 
ar. 

(18) Preliminary hearing. Hearing by the Consumer Protection Committee 
to determine whether probable cause exists. 

(19) Probable cause. A finding by the Consumer Protection Committee that 
there is reasonable cause to believe that a person or corporation is guilty of 
unauthorized practice of law justifying legal action against such person or 
corporation. 

(20) Secretary. The secretary of the North Carolina State Bar. 

(21) Supreme Court. The Supreme Court of North Carolina. 
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History Note: Statutory Authority G.S. 84- 
37, Readopted Effective December 8, 1994. 


D.0204. State bar council — Powers and duties. 


The Council of the North Carolina State Bar shall have the power and duty 

(1) to supervise the administration of Consumer Protection Committee in 
accordance with the provisions hereinafter set forth; 

(2) to appoint a counsel. The counsel shall serve at the pleasure of the 
council. The counsel shall be a member of the North Carolina State Bar but 
shall not be permitted to engage in the private practice of law. 


History Note: Statutory Authority G.S. 84- 
37, Readopted Effective December 8, 1994. 


D.0205. Chairperson of the Consumer Protection Committee — Pow- 
ers and duties. 


(a) The chairperson of the Consumer Protection Committee shall have the 
power and duty 

(1) to supervise the activities of the counsel; 

(2) to recommend to the Consumer Protection Committee that an investi- 
gation be initiated; 

(3) to recommend to the Consumer Protection Committee that a complaint 
be dismissed; 

(4) to direct a letter of notice to an accused person or corporation; 

(5) to notify the accused and any complainant that a complaint has been 
dismissed; 

(6) to call meetings of the Consumer Protection Committee for the purpose 
of holding preliminary hearings; 

(7) to issue subpoenas in the name of the North Carolina State Bar or direct 
to the secretary to issue such subpoenas; 

(8) to administer oaths or affirmations to witnesses; 

(9) to file and verify complaints and petitions in the name of the North 
Carolina State Bar. 

(b) The president, vice-chairperson or senior council member of the Con- 
sumer Protection Committee shall perform the functions of the chairperson of 
the Consumer Protection Committee in any matter when the chairperson is 
absent or disqualified. 


History Note: Statutory Authority G.S. 84- 
37, Readopted Effective December 8, 1994. 


D.0206. Consumer Protection Committee — Powers and duties. 


The Consumer Protection Committee shall have the power and duty 

(1) to direct to the counsel to investigate any alleged unauthorized practice 
of law by any person, firm, or corporation in the State of North Carolina; 

(2) to hold preliminary hearings, find probable cause, and direct that 
complaints be filed; 

(3) to dismiss complaints upon a finding of no probable cause; 

(4) to issue a letter of caution to an accused in cases wherein unauthorized 
practice of law is not established but the activities of the accused are deemed 
to be improper or may become the basis for unauthorized practice of law if 
continued or repeated. 
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(5) to issue advisory opinions in accordance with procedures adopted by the 
Council as to whether the actual or contemplated conduct of nonlawyers would 
constitute the unauthorized practice of law in North Carolina. 


History Note: Statutory Authority G.S. 84- 
37, Readopted Effective December 8, 1994, 
Amended Effective February 20, 1995. 


D.0207. Counsel — Powers and duties. 


The counsel shall have the power and duty 

(1) to investigate all matters involving alleged unauthorized practice of law 
whether initiated by the filing of complaint or otherwise. 

(2) to recommend to the chairperson of the Consumer Protection Committee 
that a matter be dismissed because the complaint is frivolous or falls outside 
the council’s jurisdiction; that a letter of notice be issued; or that the matter be 
passed upon by the Consumer Protection Committee to determine whether 
probable cause exists; 

(3) to prosecute all unauthorized practice of law proceedings before the 
Consumer Protection Committee and the courts; 

(4) to represent the North Carolina State Bar in any trial or other proceed- 
ings concerned with the alleged unauthorized practice of law; 

(5).to appear on behalf of the North Carolina State Bar at hearings 
conducted by the Consumer Protection Committee or any other agency or court 
concerning any motion or other matter arising out of an unauthorized practice 
of law proceeding; 

(6) to employ assistant counsel, investigators, and other administrative 
personnel in such numbers as the council may from time to time authorize; 

(7) to maintain permanent records of all matters processed and the dispo- 
sition of such matters; | 

(8) to perform such other duties as the council may from time to time direct. 


History Note: Statutory Authority G.S. 84- 
37, Readopted Effective December 8, 1994. 


SECTION .0300. DISASTER RESPONSE PLAN 


D.0301. The disaster response team. 


(a) The disaster response team should be made up of the following: 

(1) the president of the North Carolina State Bar, or in the event the 
president is unavailable,,the president-elect; | 

(2) the counsel or his or her designee; 

(3) the director of communications or his or her designee; 

(4) the president of the Young Lawyers Division of the North Carolina Bar 
Association (“YLD”) or his or her designee; : 

(5) other persons, such as the applicable local bar president(s), appointed by 
the president as appropriate and necessary for response in each individual 
situation. ! 

(b) Implementation of the disaster response plan shall be the decision of the 
president or president-elect. 

(c) The counsel, or his or her designee, shall be the coordinator of the 
disaster response team (“coordinator”). If the president or president-elect is 
unavailable to decide whether to implement the disaster response plan for a 
particular event, then and only then shall the coordinator be authorized to 
make the decision to implement the disaster response plan. 
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(d) It shall be the responsibility of the coordinator to conduct annual 
educational programs regarding the disaster response plan. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.0302. General policy and objectives. 


(a) Rapid response. 

(1) It is essential that the State Bar establish an awareness and sensitivity 
to disaster situations. 

(2) The disaster response plan will be disseminated through the publica- 
tions of the State Bar and continuing legal education programs. 

(3) The disaster response team shall be properly trained to respond to initial 
inquiries and appear at the site. 

(4) The disaster response team will provide victims and/or their families 
with written materials when requested. 

(b) Effective mobilization of resources. 

(1) An appropriate press release shall be prepared and disseminated. 

(2) The coordinator shall confirm the individuals who will make up the 
disaster response team. 

(3) Individual assignments of responsibilities shall be made to members of 
the team by the coordinator. 

(4) The coordinator shall arrange for the State Bar to be represented at any 
victims’ assistance center established at the disaster site. The coordinator will 
request the YLD to assist the State Bar by providing additional staffing. 

(5) The coordinator shall contact the local district attorney(s) and request 
that he or she prosecute any persons engaging in the unauthorized practice of 
law (N.C.G.S. 84-2.1, 84-4, 84-7 and 84-8); improper solicitation (N.C.G.S. 
84-38); division of fees (N.C.G.S. 84-38); and/or the common law crime of 
barratry (frequently stirring up suits and quarrels between persons). 

Cc blicity. | 

(1) It is important to focus on the fact that disaster response is a public 
service effort. 

(2) The disaster response team shall ensure approval and dissemination of 
an even-handed press release. 

(3) The director of communications will be utilized for press contacts. 

(4) It is important to ensure that the press release indicates that the State 
Bar is a resource designed to assist victims, if requested. 

(d) On-site representation. 

(1) It is normally desirable for the disaster response team to arrive at the 
site of the disaster as soon as possible. 

(2) Only the president or president-elect or their designee will conduct press _ 
interviews on behalf of the State Bar. 

(3) The availability of the State Bar at the site of the disaster should be 
made known to victims. 

(4) The disaster response team shall establish a liaison with the State 
Emergency Management Division, Red Cross, Salvation Army, and other such 
organizations to provide assistance to victims ‘and furnish written materials to 
these organizations. 

(5) It is crucial that the State Bar not become identified with either side of 
any potential controversy. 

6) All members of the disaster response team must avoid making com- | 
ments on the merits of claims that may arise from the disaster. 

(e) Dissemination of information to affected individuals. 

(1) The team shall emphasize in all public statements that the State Bar’s 
major and only legitimate concern is for those persons affected by the disaster 
and the public interest. 
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(2) The State Bar’s role is limited to monitoring compliance with its 
disciplinary rules, to requesting reports of any violation needing investigation, 
and to informing victims of rules concerning client solicitation. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.0303. Report on results. 


(a) The coordinator will convene as soon as possible a meeting to be 
attended by as many groups as were involved in the disaster to obtain input 
regarding the effectiveness of the plan in that particular disaster. : 

(b) The coordinator shall prepare a written report of all that occurred at the 
site of the disaster. 

(c) The written report shall be submitted to the council of the State Bar as 
well as other involved organizations. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .0400. RULES AND REGULATIONS 
RELATING TO THE APPOINTMENT 
OF COUNSEL FOR INDIGENT 
DEFENDANTS IN CERTAIN 
CRIMINAL CASES 


D.0401. Authority. 


These rules and regulations are issued pursuant to the authority contained 
in G.S. 7A-459, Chapter 1013 of the Session Laws of 1969. 


History Note: Statutory Authority G.S. 
7A-459, Readopted Effective December 8, 
1994. 


D.0402. Determination of indigency. 


(a) Prior to the appointment of counsel on grounds of indigency, the court 
shall require the defendant to complete and sign under oath an affidavit of 
meen in a form approved by the director of the Administrative Office of the 

ourts 

(b) Prior to the call of the case for trial, the judge shall make reasonable 
inquiry of the defendant personally under oath to determine the truth of the 
statements made in the affidavit of indigency. 

(c) The defendant’s affidavit of indigency shall be filed in the records of the . 
case. 

(d) Upon the basis of the defendant's affidavit of indigency, his statements to 
the court on this subject, and such other information as may be brought to the 
attention of the court which shall be made a part of the record in the case, the 
court shall determine whether or not the defendant is in fact indigent. 


History Note: Statutory Authority G.S. 
7A-459, Readopted Effective December 8, 
1994. 
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D.0403. Waiver of counsel. 


(a) Any defendant desiring to waive the right to counsel as provided in G.S. 
7A-457 shall complete and sign under oath a waiver of counsel in a form 


approved by the director of the Administrative Office of the Courts. If such 


defendant waives the right to counsel but refuses to execute such waiver, the 
court shall so certify in a form approved by the director of the Administrative 
Office of the Courts. 

(b) Prior to the call of the case for trial, the judge shall make reasonable 
inquiry of the defendant personally to determine that the defendant has 
understandingly waived his or her right to counsel. 

(c) The judge, upon being so satisfied, shall accept the waiver of counsel 
eae by the defendant, sign the same, and cause it to be filed in the record 
of the case. 


History Note: Statutory Authority G.S. 
74-459, Readopted Effective December 8, 
1994. 


D.0404. Appointment of counsel. 


(a) The North Carolina State Bar shall adopt a model plan for the appoint- 
ment of counsel for indigent persons charged with certain crimes or otherwise 
entitled to representation. Each judicial district bar shall adopt a plan or plans 
for the appointment of counsel by the public defender and/or the court to 
represent indigent persons which provides for the appointment of experienced 
counsel for persons charged with serious crimes, with respect to which the 
model plan may serve as a guide or example. A plan may be applicable to the 
entire district, or, at the election of the district bar, separate plans may be 
adopted b the district bar for use in each separate county within the district. 

(b) Such plan or plans as adopted by ite judicial district bar shall be 
certified to the council of the North Carolina State Bar for its approval, 
following which the plan or plans shall be certified to the clerk of superior court 
of each county to Witch each plan is applicable by the secretary of the North 
Carolina State Bar and shall constitute the method by which counsel shall be 
selected in said district for appointment to indigent defendants. Thereafter all 


- appointments of counsel for indigent defendants in said district shall be made 


in conformity with such plan or plans, unless the trial judge or, where 
Sed, the public defender, in the exercise of his or her discretion deems 
pe in furtherance of justice to appoint as counsel for an indigent 
ndant or defendants some lawyer or lawyers residing and practicing in the 
fudicral district who is or are not on the plan or list certified to the clerk of 
superior court, and if so, the trial judge or, where authorized, the public 


_ defender, may appoint as counsel to represent an indigent defendant some 


eae or lawyers not on said plan or list residing and practicing in the judicial 
istrict. 

(c) No attorney shall be appointed as counsel for an indigent defendant in a 
court of any district except t the district in which he or she resides or maintains 
an office except by consent of counsel so appointed. 

(d) No indigent defendant shall be entitled or permitted to select or sich 
the attorney who shall be assigned to defend him or her. 

(e) The clerk of superior court of each county shall file or record in his or her 
office, maintain and keep current the plan for the assignment of counsel 
applicable to said county as certified to him by the secretary of the North 
Carolina State Bar. 

(f) The clerk of superior court of each county shall keep a record of all 
counsel eligible for appointment under the plan applicable to said county as 
certified to him or her by the secretary of the North Carolina State Bar. 
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(g) Orders for the appointment of counsel shall be entered by the court in a 
form approved by the director of the Administrative Office of the Courts. 

(h) Notwithstanding any other provision of this section or any plans or 
assigned counsel lists adopted by a district bar pursuant thereto, two counsel 
shall be appointed to represent an indigent defendant charged with murder 
where the state is seeking the death penalty. 

(i(1) Notwithstanding any other provisions of this section or any plans or 
assigned counsel lists adopted by a district bar pursuant thereto, no attorney 
shall be appointed to represent at the trial level any indigent defendant 
charged with a capital crime 

(A) who does not have a minimum of five years of experience in the general 
practice of law, provided that the court or, where authorized, the public 
defender, may in its or his or her discretion appoint as assistant counsel an 
attorney who has less experience; 

(B) who has not been found by the court or, where authorized, the public 
defender, appointing him to have a demonstrated proficiency in the field of 
criminal trial practice. 

(2) For the purpose of this section the term general practice of law shall be 
deemed to include service as a prosecuting attorney in any district attorney's 
office. 

(j)(1) Notwithstanding any other provision of this section or any plans or 
assigned counsel lists adopted by a district bar pursuant thereto, no attorney 
shall be appointed to represent at the appellate level any indigent defendant 
convicted of a capital crime 

(A) who does not have a minimum of five years of experience in the general 
practice of law, provided, that the court or, where authorized, the public 
defender, may in its or his or her discretion appoint as assistant counsel an 
attorney who has less experience; 

(B) who has not been found by the trial judge or, where authorized, the 
public defender, to have a demonstrated proficiency in the field of appellate 
practice. 

(2) For the purpose of this section the term general practice of law shall be 
ceed to include service as a prosecuting attorney in any district attorney’s 
office. 

(3) Unless good cause is shown, an attorney representing the indigent 
defendant at the trial level shall represent him or her at the appellate level if 
the attorney is otherwise qualified under the provisions of this section. 

(k) In those cases in which a public defender has authority to appoint a 
member of a judicial district bar to represent an indigent person, the public 
ener shall make the appointment pursuant to the procedures set out 

erein 

(1) It is dontlinplated that in those districts with a public defender, addi- 
tional outside counsel will be appointed in those instances in which the volume 
of work handled by the public defender necessitates additional counsel and in 
those instances where a conflict of interest exists as regards the public 
defender and multiple defendants. Provided, when a conflict of interest on the 
part of the public defender necessitates additional counsel, the court shall 
appoint outside counsel. 

(m) Nothing in these regulations or in the model plan shall be construed to — 
prohibit assignment of otherwise qualified counsel to represent indigent 
defendants pursuant to specialized programs, plans or contracts which may be 
implemented from time to time to improve efficiency and economy where such 
programs, plans or contracts are consistent with the ends of justice and are 
approved by the Council of the North Carolina State Bar. 
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History Note: Statutory Authority GS. 
7A-459, Readopted Effective December 8, 
1994. 


D.0405. Withdrawal by counsel. 


(a) At any time during or pending the trial or retrial of a case, the trial 
judge, the appointing judge, or the resident judge of the district, upon 
application of the attorney, and for good cause shown, may permit said 
attorney to withdraw from the defense of the case. 

(b) At any time after the trial of a case and during the pendency of an 
appeal, the trial attorney, for good cause shown, may apply to the appellate 
court for permission to withdraw from the defense of the case upon the appeal. 

(c) Applications for permission to withdraw as counsel shall be made only 
for good cause where compelling reasons or actual hardship exists. 


History Note: Statutory Authority G.S. 
TA-459, Readopted Effective December 8, 
1994. 


D.0406. Procedure for payment of compensation. 


(a) Upon completion of the representation of an indigent defendant by 
appointed counsel in the trial court, the trial judge shall, upon application, 
enter an order allowing such compensation as is provided in G.S. 7A-458. 

(b) Upon the completion of any appeal, the trial judge, the resident judge or 
the judge holding the courts of the district, shall, upon application, enter a 
supplemental order in the cause allowing the appointed attorney upon the 
appeal such additional compensation as may be appropriate. 

(c) Orders for the payment of compensation to counsel for representation of 
indigent defendants shall be entered by the judge in a form approved by the 
director of the Administrative Office of the Courts. 

(d) Two certified copies of the order for the payment of fees shall be 
forwarded by the clerk of the superior court to the Administrative Office of the 
Courts, attention: assistant director, Raleigh, North Carolina, for payment. 

(e) Upon the entry of the order for the payment of counsel fees, the court 
shall upon final conviction likewise enter a judgment against the defendant for 
whom counsel was assigned in the amount allowed as counsel fees, said 
judgment to be in the form approved by the director of the Administrative 
Office of the Courts. 

(f) Counsel appointed for the representation of indigent defendants shall not 
accept any compensation other than that awarded by the court. 


History Note: Statutory Authority G:S. 
TA-459, Readopted Effective December 8, 
1994. 


SECTION .0500. MODEL PLAN FOR APPOINT- 
MENT OF COUNSEL FOR INDIGENT 
DEFENDANTS IN CERTAIN 
CRIMINAL CASES 


D.0501. Purpose. 


The purpose of these regulations is to provide for effective representation of 
indigent criminal defendants at all stages of trial and appellate proceedings. 
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History Note: Statutory Authority G.S. 
7A-459, Readopted Effective December 8, 
1994. 


D.0502. Applicability. 


These regulations apply to any criminal case arising in the ——____ 
Judicial District in which the court has determined that the defendant is 
entitled to the appointment of counsel. Reference to the singular shall, as 
appropriate, be construed to include the plural. | 


History Note: Statutory Authority G.S. 
7A-459, Readopted Effective December 8, 
1994. 


D.0503. Lists of attorneys. 


(a) Any attorney engaged in the private practice of law primarily in the 
judicial district who . 

(1) maintains an office in the judicial district; and 

(2) practices criminal law in the courts of the ______ Judicial. District to 
any appreciable extent, or intends or desires to do so, may be placed on one of 
three lists governing the appointment of counsel in criminal cases involving 
indigent persons. No other attorney will be placed on the lists. 

(b) Attorneys included on the first list may only be appointed to represent 
defendants charged with misdemeanors or felonies punishable by imprison- 
ment for not more than five years classified as Class I or Class J. 

(c) Attorneys on the second list may be appointed to represent defendants 
charged with misdemeanors or felonies other than capital crimes, provided 
that an attorney may request the Committee on Indigent Appointments that 
he not be subject to appointment to represent defendants charged only with 
misdemeanors. If the committee approves the request, the list shall reflect the 
limited availability of that attorney for appointments. 

(d) Attorneys on the third list may be appointed to represent defendants 
charged with any crimes, provided that an attorney may request the Commit- 
tee on Indigent Appointments that he or she not be subject to appointment to 
represent defendants charged only with misdemeanors. If the committee 
approves the request, the list shall reflect the limited availability of that 
attorney for appointments. 

(e) The Committee on Indigent Appointments shall, prior to the effective 
date of these regulations, meet and develop three lists of attorneys of the types 
described herein from the roster of attorneys currently accepting appointments 
in indigent cases in the ______ Judicial District. The first list shall include all 
such attorneys who have been licensed less than two years or who have been 
admitted by comity. The second list shall include all such attorneys who have 
been licensed for two years or more. The third list shall include all such 
attorneys who have had not less than five years experience in the general 
practice of law and who have demonstrated proficiency in the field of criminal 
trial practice. With respect to these initial lists, any other requirement not 
otherwise met by any listed attorney is hereby waived unless the committee 
determines that it ought not to be waived. | 

(f) Subject to the exceptions contained in Rule .0503(e) above, requirements 
for inclusion on the three lists are as follows: 

(1) an attorney licensed to practice law in North Carolina may be included 
on the first list if the Committee on Indigent Appointments finds that 

(A) the attorney is competent to represent criminal defendants charged with 
misdemeanors and felonies; 
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(B) two attorneys who have engaged in the practice of law in the ___— 
Judicial District for not less than three years preceding the committee’s 
consideration, at least one of whom being included on one of the three lists, 
have stated in writing that they believe he or she is competent to represent 
criminal defendants charged with misdemeanors and felonies and that they 
recommend that he or she be included on the list, provided that the recom- 
mending attorneys may not be members of the petitioning attorney's law firm 
at the time of recommendation. | 

(2) an attorney who has been licensed to practice law in North Carolina for 
not less than two years or who has been admitted to the North Carolina State 
Bar by comity may be included on the second list if the committee finds that 

(A) the attorney has demonstrated proficiency in the field of criminal trial 
practice and has the ability to handle appellate matters; 

(B) two attorneys who have engaged in the private practice of law in the 

Judicial District for not less than four years preceding the commit- 
tee’s consideration, at least one of whom being included on one of the three 
lists, have stated in writing that they believe he or she is competent to 
represent criminal defendants charged with felonies and that they recommend 
that he or she be included on the list, provided that the recommending 
attorneys may not be members of the petitioning attorney’s law firm at the 
time of recommendation; 

. ae the attorney is competent to represent criminal defendants charged with 
elonies. 

(3) an attorney who has been licensed to practice law in North Carolina for - 
Rot less than five years may be included on the third list if the committee finds 
that 

(A) the attorney has demonstrated proficiency in the field of criminal trial 
practice and has the ability to handle appellate matters; 

(B) two attorneys who have engaged in the private practice of law in the 

Judicial District for not less than five years preceding the committee’s 
consideration, at least one of whom being included on one of the three lists, 
have stated in writing that they believe he or she is competent to represent 
defendants charged with capital crimes and that they recommend that he or 
_ she be included on the third list, provided that the recommending attorneys 
may not be members of the petitioning attorney’s law firm at the time of 
recommendation; 

(C) the attorney has not less than five years experience in the general 
practice of law, provided that the term “general practice of law” shall be 
Reus to include service as a prosecuting attorney in any district attorney’s 
office; 

(D) the attorney is competent to represent criminal defendants charged 
with capital crimes. 

(g) The Committee on Indigent Appointments shall review the lists not less 
than once a year to ensure that the lists are current and that the attorneys 
whose names appear on the lists meet the qualifications set out herein. 


History Note: Statutory Authority G.S. 
7A-459, Readopted effective December 8, 1994; 
Amended effective November 7, 1996. 


D.0504. Committee on indigent appointments. 


(a) ACommittee on Indigent Appointments is hereby established to assist in 
the implementation of these regulations. The committee shall have authority 
to act when the regulations become effective. 

(b) All members of the committee shall be attorneys who 

(1) are included on one of the appointment lists; 
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(2) have practiced criminal law in the judicial district, whether as a 
prosecutor or defense counsel, for not less than five years; | 

(3) are knowledgeable about practicing attorneys in the _______ Judicial 
District. 

(c) The committee shall consist of members appointed by the president of 
the judicial district bar. At least one member shall be appointed from each 
county in the district. Members of the committee shall be appointed for terms 
of two years, except that initially a minority of the members shall be 
designated to serve one year terms in order to stagger terms. The appoint- 
ments shall be made by letter, a copy of which shall be maintained in the 
records of the committee. No member shall serve two consecutive terms, except 
that a person who has been appointed to replace a member who did not 
complete his term may be appointed to a full term following his completion of 
the partial term. Any member who resigns or otherwise becomes ineligible to 
continue serving as a member shall be replaced for his term as soon as | 
practicable. 3 

(d) The president of the judicial district bar shall appoint one of the 
members as chairperson of the committee, who shall serve at the pleasure of 
the president as shall all other members of the committee. 

(e) The committee shall meet at the call of the chairperson upon reasonable 
notice. The first meeting shall be on _________. Thereafter, the committee 
shall meet as often as is necessary to dispatch its business. 

(f) The committee shall have complete authority to accomplish the follow- 
ing: : 

(1) supervise the administration of these regulations; 

(2) review requests from attorneys concerning their placement on any list 
and obtain information pertaining to such placement; : 

(3) approve or disapprove an attorney’s addition to or deletion from any list 
or the transfer of any attorney from one list to another, provided that an 
attorney's request to be deleted from a list or transferred to a lower numbered 
list shall not require committee approval; 

(4) establish procedures with which to carry out its business; 

(5) interview attorneys seeking placement on any list and witnesses for or 
against such placement. | ; | : 

(g) A majority of the committee must be present at any meeting in order to 
constitute a quorum. The committee may take no action unless a quorum is 
present. A majority vote in favor of a motion or any proposed action shall be 
required in order for the motion to pass or for the action to be taken. 

(h) The committee shall meet in private, except it may invite persons to 
make limited appearances to be interviewed. Discussions of the committee, its 
records, and its actions shall be treated as confidentially as possible. The 
names of the members of the committee shall not be confidential. 


History Note: Statutory Authority G.S. 
7TA-459, Readopted Effective December 8, 
1994. 


D.0505. Placement of attorneys on list. 


(a) Any attorney who wishes to have his or her name added to or deleted 
from any list, or to have his or her name transferred from one list to another, 
shall file a written request with the administrator. The request shall include © 
information that will facilitate the committee’s determination whether the 
attorney meets the standards set forth in Rule .0503 above for placement on a 
certain list. The written statements of competency required by Rule .0503 
above must be attached to the request. ! 
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(b) The administrator shall maintain records for the committee and shall 
advise each member of the committee of the name of the requesting attorney 
and the nature of this request before the committee meets to review the 
request. The administrator shall assure that all requests properly filed are 
brought to the committee’s attention at the next meeting at which it is 
practicable for the committee to review the request. 

(c) The administrator shall assure that all district court judges, resident 
superior court judges, any special superior court judge with a permanent office 
in the judicial district, and the district attorney for the ____ —— Judicial 
District, and the district’s public defender, if any, are advised of any request 
concerning placement on any list so that such officials will have an opportunity 
to comment on the request to the committee. 

(d) When the committee meets to review placement requests, it may require 
any requesting attorney to appear before it to be interviewed and may require ~ 
information in addition to that submitted in the request. Any member of the 
committee may discuss requests with other members of the bar in a confiden- 
tial manner and may relate information obtained thereby to the other 
members. Rules of evidence do not apply with respect to the review of requests. 
The committee may hold a request in abeyance for a reasonable period of time 
while obtaining additional information. 

(e) The committee shall determine whether an attorney requesting to be 
added to a list when he or she is not currently on any list or to be transferred 
from a lower numbered list to a higher numbered list (such as from the first list 
to the second list) meets all the applicable standards. set out in Rule .0503 
above. The request shall be granted or the addition or transfer allowed if the 
committee finds that he or she does meet all the standards. Conversely, the 
request shall be denied if the committee does not find that he or she meets all 
the standards. The findings shall be reduced to writing and kept in the regular 
records of the committee by the administrator. The committee shall assure that 
the requesting attorney is given prompt notice of the action taken with respect 
to his or her request and is advised of the basis for denial if the request is not 
granted. 

(f) If at any time it reasonably appears to the committee that an attorney no 
longer meets a standard set forth in Rule .0503 above for the list on which he 
or she is placed or that he or she can no longer meet the responsibilities of 
representing indigent defendants with respect to such list, the committee shall 
direct the attorney to show cause why he or she should not be deleted from the 
list or transferred from a higher numbered list to a lower numbered list. If the 
attorney cannot show sufficient cause, the committee may take appropriate 
action, including suspending the attorney from receiving appointments in 
indigent cases for a definite or indefinite time, or deleting his or her name from 
the list he or she is on, or transferring him or her from a higher numbered list 
to a lower numbered list. Appropriate written findings shall be made by the 
committee in this regard, and the attorney shall be informed of the basis of any 
action taken. 

(g) An attorney whose name is deleted from a list or who is transferred to 
another list by the committee may appeal the committee’s action to the senior 
resident superior court judge of the _____ __ Judicial District. In such a case 
the resident superior court judge will make the final decision regarding the 
deletion or transferral of the attorney. 

(h) Whenever an attorney who provides information to the committee, 
collectively or through any member, requests that his or her name not be used 
or that his or her information be treated confidentially, his or her request shall 
be granted unless doing so results in manifest unfairness. 
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History Note: Statutory Authority G.S. 
7A-459, Readopted Effective December 8, 
1994. 


D.0506. Appointment procedure (noncapital cases). 


(a) The administrator shall provide the clerk in each courtroom in the 
district and superior criminal courts of the ________ Judicial District with 
current lists of attorneys subject to appointment in indigent cases. Attorneys 
shall be appointed only in accordance with the lists on which they appear and 
only in cases to be tried in counties in which they maintain offices unless they 
agree in advance to accept cases from other counties. 

(b) Each courtroom clerk shall maintain a record of attorneys subject to 
appointment to represent indigents. Beside each attorney’s name shall appear 
the number of any list he or she is on. The court shall proceed in alphabetical 
sequence in appointing attorneys. If an attorney’s name is passed over because 
he or she is not on a list relating to a particular charge, the court shall return 
to his or her name for the next appointment consistent with his or her lists. 
The court may pass over the name of any attorney known not to be reasonably 
available because of vacation, illness, or other reasons. 

(c) In its discretion, the court may appoint an attorney in any case without 
regard to sequence or an attorney not maintaining an office in the county 
where the case is to be tried. 3 

(d) The clerk shall provide notice of the appointment to the attorney 
concerned as soon as possible. Further, the clerk shall advise the defendant of — 
the name of his or her attorney. | 

(e) The court may appoint an attorney to represent more than one defendant 
in a single case. 

(f) In those cases in which the public defender cannot serve, and is 
authorized to appoint a substitute member of the bar to represent an indigent 
defendant, the public defender shall consult the current lists of attorneys 
subject to appointment in indigent cases maintained by the court administra- 
tor and referred to in Rule .0503 above and shall appoint the next eligible 
attorney on the list. The public defender shall proceed in sequence in 
appointing attorneys but may pass over the name of any attorney known to be 
unavailable because of vacation, illness, or other reasons, or, in his or her 
discretion, where justice so requires. 

(g) If a judge is not reasonably available to appoint counsel to represent an 
indigent defendant, the clerk of court shall appoint the next eligible attorney 
on the list. Appointments of counsel by the clerk shall be subject to review and 
approval by the judge. 


History Note: Statutory Authority G.S. 
7A-459, Readopted Effective December 8, 
1994. 


D.0507. Appointments in capital cases. 


(a) In addition to the provisions of Rule .0506 above, the provisions of this 
rule shall apply to the appointment of counsel in capital cases. 

(b) A counsel and an assistant counsel shall be appointed to represent an 
indigent defendant charged with murder, in cases in which the state is seeking 
the death penalty. The assistant counsel may be on the second list or the third 
list of attorneys. | 

(c)(1) No attorney shall be appointed to represent at the trial level any 
indigent defendant charged with a capital crime | 
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(A) who has less than five years experience in the general practice of law, 
provided that the court may, in its discretion, appoint as assistant counsel an 
attorney who has less experience; or 

(B) who has not been found by the court appointing him or her to have a 
demonstrated proficiency in the field of criminal trial practice. 

(2) For the purpose of this section, the term “general practice of law” shall be 
sire to include service as a prosecuting attorney in any district attorney’s 
office. 


History Note: Statutory Authority G.S. 
7A-459, Readopted Effective December 8, 
1994. 


D.0508. Appellate appointments. 


(a) Ifa criminal defendant who has given notice of appeal from a conviction 
is found to be eligible, because of indigency, for appointment of counsel at the 
appellate level, the attorney representing the defendant at the trial level may 
be appointed to represent the defendant at the appellate level. If the attorney 
representing the defendant at the trial level was retained, he may be appointed 
to represent the defendant at the appellate level even though he or she does not 
meet all the requirements of Rule .0503 above or the other pertinent provisions 
of these regulations. For good cause, the attorney at the trial level may be 
_ relieved of responsibility for the appeal. Whenever it is otherwise necessary to 
appoint an attorney to represent an indigent person at the appellate level, the 
attorney appointed shall be selected in a manner consistent with appointment 
of counsel at the trial level. If the trial attorney is not appointed, the appellate 
defender’s office or any other qualified attorney may be appointed, in a manner 
consistent with these rules, to represent the defendant at the appellate level. 

(b)(1) No attorney shall be appointed to represent at the appellate level any 
indigent defendant convicted of a capital crime 

(A) who has less than five years of experience in the general practice of law, 
provided, however, that the court or, where authorized, the public defender, 
may, as a matter of discretion, appoint as assistant counsel an attorney who 
has less experience; or 

(B) who has not been found by the court or the public defender to have a 
demonstrated proficiency in the field of appellate practice. 

(2) For the purpose of this section, the term “general practice of law” shall be 
eared to include service as a prosecuting attorney in any district attorney’s 
office. 


History Note: Statutory Authority G.S. 
7TA-459, Readopted Effective December 8, 
1994. 


D.0509. Administration. 


(a) The senior resident superior court judge for the judicial district shall 
designate a person to serve as administrator of these regulations. 

(b) The administrator will perform the duties described previously and 
particularly shall 

(1) maintain records relating to these regulations and to the actions of the 
Committee on Indigent Appointments; 

(2) keep current the three lists of attorneys; 

(3) assist the courtroom clerks and the clerk of superior court in carrying out 
these regulations; 

(4) attend meetings of the committee as appropriate; - 
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~~. 


(5) inform the judges of the district and the district attorney and the 
members of the committee of requests by attorneys concerning placement on 
any lists; ree 

(6) perform other administrative tasks necessary to the implementation of 
these regulations. 

(c) The administrator shall have such office, supplies, and equipment as can 
be provided by the senior resident superior court judge or the committee. 

(d) The clerk of superior court of each county in the judicial district shall file 
and keep current these regulations for the assignment of counsel as certified to 
him or her by the secretary of the North Carolina State Bar. 

(e) The clerk of superior court of each county in the _______ Judicial 
District shall keep a record of all counsel eligible for appointment under these 
regulations and a permanent record of all appointments made in his or her 
county. 


History Note: Statutory Authority G.S. 
7A-459, Readopted Effective December 8, 
1994. 


D.0510. Miscellaneous. 


(a) These regulations are issued pursuant to Rule .0404, Subchapter D, 
Chapter 1, Title 27 of the North Carolina Administrative Code in accordance 
with G.S. 7A-459. Nothing contained herein shall be construed or applied 
inconsistently with the regulations established by the North Carolina State 
Bar Council or with other provisions of state law. 

(b) It is recognized that the court has the inherent discretionary power in 
any case to decline to appoint a particular attorney to represent an indigent 
person. It is also recognized that occasionally the court may determine that the 
interests of justice would be best served by appointing a particular lawyer to 
handle a particular case even though he or she is not next in sequence or does 
not maintain an office in the county where the case is to be tried. | 

(c) These regulations shall be construed liberally in order to carry out the 
purpose stated in Rule .0501 above. 

(d) These regulations shall become effective on _______, and shall super- 
sede any existing regulations or plan concerning the appointment of counsel in 
indigent cases. 

APPROVED AND PROMULGATED THIS ____s—dDAY OF 
199__. 


History Note: Statutory Authority G.S. 
7A-459, Readopted Effective December 8, 
1994. 


SECTION .0600. PROCEDURES FOR THE 
POSITIVE ACTION FOR LAWYERS 
(PALS) COMMITTEE 


D.0601. Investigation of alleged substance abuse. 


The Positive Action for Lawyers Committee (the committee) shall have 
jurisdiction to investigate and evaluate allegations of substance abuse by 
lawyers. Among many other things, the committee may confer with any lawyer 
who is the subject of such allegations as to such allegations, and make 
recommendations to such lawyer, should it be determined that he or she in fact 
has a substance abuse problem, regarding sources of help for such problem. 


364 


§ D.0602 RULES OF NORTH CAROLINA STATE BAR § D.0606 


History Note: Statutory Authority G.S. 84- 
22; G.S. 84-23, Readopted Effective December 
8, 1994. 


D.0602. Investigation of cases referred by disciplinary bodies. 


The committee may perform similar functions as to cases referred to it by a 
disciplinary body, reporting the results thereof to the referring body. 


History Note: Statutory Authority G.S. 84- 
22; G.S. 84-23, Readopted Effective December 
8, 1994. . 


D.0603. Confidentiality. 


Except as noted herein and otherwise required by law, results of investiga- 
tions, conferences and the like shall be privileged and held in the strictest 
confidence between the lawyer involved and the committee. For good cause 
shown where the allegation of substance abuse is made by the lawyer’s family, 
the committee may, in its discretion, release such information to such person 
or persons as in its judgment will be in the best interest of the lawyer involved. 


History Note: Statutory Authority G.S. 84- 
22; G.S. 84-23, Readopted Effective December 
8, 1994. 


D.0604. Reference to the grievance committee. 


Should investigation and evaluation clearly indicate that the lawyer in- 
volved is engaging in conduct detrimental to the public, the courts, or the legal 
profession, the committee shall take such action as may appear appropriate to 
the committee, including, if warranted, the filing of a grievance. 


History Note: Statutory Authority G.S. 84- 
22; G.S. 84-23; G.S. 84-28, Readopted Effective 
December 8, 1994. 


D.0605. District committees. 


The committee may, under appropriate rules and regulations promulgated 
by the council, establish district committees, which may exercise any or all of 
the functions set forth herein to the extent provided in any such rules and 
regulations. 


History Note: Statutory Authority G.S. 84- 
22; G.S. 84-23, Readopted Effective December 
8,1994. 


D.0606. Suspension for impairment, reinstatement. 


If it appears that an attorney's ability to practice law has been impaired by 
drug or alcohol use, the committee may petition any superior court judge to 
issue an order in the court’s inherent authority suspending the attorney’s 
license to practice law in this state for up to 180 days. 

(a) The petition shall be supported by affidavits of at least two persons 
setting out the evidence of the attorney’s impairment. 

(b) The petition shall be signed by the executive director of the committee 
and the executive director of the North Carolina State Bar. 
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(c) The petition shall contain a request for a protective order sealing the 
petition and all proceedings respecting it. 

(d) Except as set out.in Rule .0606(j) below, the petition shall request the 
court to issue an order requiring the attorney to appear in not less than 10 days 
and show cause why the attorney should not be suspended from the practice of 
law. No order suspending an attorney’s license shall be entered without notice 
and a hearing, except as provided in Rule .0606(j) below. 

(e) The order to show cause shall be served upon the attorney, along with the 
State Bar’s petition and supporting affidavits, as provided in Rule 4 of the 
North Carolina Rules of Civil Procedure. 

(f) At the show cause hearing, the State Bar will have the burden of proving 
by clear, cogent, and convincing evidence that the attorney’s ability to practice 
law has been impaired by drug or alcohol use. 

(g) If the court finds that the attorney is impaired, the court may enter an 
order suspending the attorney from the practice of law for up to 180 days. The 
order shall specifically set forth the reasons for its issuance. 

(h) At any time following entry of an order suspending an attorney, the 
attorney may petition the court for an order reinstating the attorney to the 
practice of law. 

(i) Ahearing on the reinstatement petition will be held no later than 10 days 
from filing of the petition, unless the suspended attorney agrees to a continu- 
ance. At the hearing, the suspended attorney will have the burden of estab- 
lishing by clear, cogent, and convincing evidence that his or her ability to 
practice law is not impaired by drug or alcohol use and, if impairment has 
previously existed, that the threat of impairment from drug or alcohol use has 
been and is being treated and/or managed to minimize the danger to the public 
from a reoccurrence of drug or alcohol impairment. 

(j) No suspension of an attorney’s license shall be allowed without notice. 
and a hearing unless 

(1) the State Bar files a petition with supporting affidavits, as provided in 
Rule .0606(a)-(c) above. . 

(2) the State Bar’s petition and supporting affidavits demonstrate by clear, 
cogent, and convincing evidence that immediate and irreparable harm, injury, 
loss, or damage will result to the public, to the lawyer who is the subject of the 
petition, or to the administration of justice before notice can be given and a 
hearing had on the petition. 

(3) the State Bar’s petition specifically seeks the temporary emergency 
relief of suspending ex parte the attorney's license for up to 10 days or until 
notice be given and a hearing held, whichever is shorter, and the State Bar’s 
petition requests the court to endorse an emergency order entered hereunder 
with the hour and date of its entry. 

(4) the State Bar’s petition requests that the emergency suspension order 
expire by its own terms 10 days from the date of entry, unless, prior to the 
expiration of the initial 10-day period, the court agrees to extend the order for 
an additional 10-day period for good cause shown or the respondent attorney 
agrees to an extension of the suspension period. 

(k) The respondent attorney may apply to the court at any time for an order 
dissolving the emergency suspension order. The court may dissolve the 
emergency suspension order without notice to the State Bar or hearing, or may 
order a hearing on such notice as the court deems proper. 

(1) The North Carolina State Bar shall not be required to provide security for 
payment of costs or damages prior to entry of a suspension order with or 
without notice to the respondent attorney. 

(m) No damages shall be awarded against the State Bar in the event that a 
restraining order entered with or without notice and a hearing is dissolved. 
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History Note: Statutory Authority G.S. 84- 
23; G.S. 84-28(), Readopted Effective Decem- 
ber 8, 1994; Amended July 21, 1995. 


D.0607. Consensual suspension. 


Notwithstanding the provisions of Rule .0606 of this subchapter, the court 
may enter an order suspending an attorney’s license where the attorney 
consents to such suspension. The order may contain such other terms and 
provisions as the parties agree to and which are necessary for the protection of 
the public. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-280), Readopted Effective Decem- 
ber 8, 1994. 


D.0608. Committee members as agents of the State Bar. 


All members of the committee shall be deemed to be acting as agents of the 
North Carolina State Bar and within the course and scope of the Peay 
relationship. 


History Note: Statutory Authority G.S. 84- 
22; G.S. 84-23, Readopted Effective December 
8, 1994. 


D.0609. Judicial subcommittee. 


A subcommittee to the committee shall be formed which shall consist of at 
least two members of the judiciary of this state. The purpose of this subcom- 
mittee will be to implement a program for intervention for members of the 
judiciary with substance abuse problems which affect their conduct as judges 
or justices. The subcommittee will be governed by the rules of the Positive 
Action for Lawyers Committee where applicable. Rules .0606 and .0607 of this 
subchapter will have no application to this rule. 


History Note: Statutory Authority G.S. 84- 
22; G.S. 84-23, Readopted Effective December 
8, 1994. 


D.0610. Rehabilitation contracts. 


The committee shall have the authority to enter into rehabilitation contracts 
with lawyers suffering from chemical dependency including contracts that 
provide for alcohol and/or drug testing. Such contracts may include any 
provisions necessary to further the purposes of this section including, but 
without limitation: a) a provision that upon PALS receiving a report of a 
positive alcohol or drug test for a substance prohibited under the contract, the 
contract may be amended to include additional provisions considered by PALS 
to be in the best rehabilitative interest of the lawyer and the public interest; 
and b) a provision that the lawyer being contracted with stipulates to the 
admission of any alcohol and/or drug testing results into evidence in any in 

camera proceeding brought under this section without the necessity of further 
authentication. 


History Note: Adopted March 7, 1996. 
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SECTION .0700. PROCEDURES FOR THE FEE DISPUTE ARBITRATION 
COMMITTEE © 


D.0701. Implementation of a model plan. 


The Fee Arbitration Committee (the committee) shall implement a model 
plan for fee arbitration approved by the council and shall ensure that a plan of 
fee arbitration not substantively inconsistent with the model plan is adopted 
by each district bar not later than January 1, 1994. It is contemplated that fee 
arbitration plans will differ somewhat from district to district as a function of 
local conditions and that some district bars may wish to jointly administer fee 
arbitration programs. All district bar fee arbitration plans must be approved 
by the committee on behalf of the council. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.0702. Alternative to district bar-sponsored arbitration. 


If at any time following January 1, 1994, a district bar does not have in 
operation a fee arbitration plan approved by the committee, the committee 
shall have the responsibility of providing fee arbitration services through its 
own membership, through a fee arbitration committee from another judicial 
district or through a fee arbitration committee appointed from among persons 
residing in the subject district. In any such case, the body providing fee 
arbitration services shall be subject to the procedural requirements set forth in 
the model plan. | 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.0703. Coordinator of fee arbitration. 


The secretary-treasurer of the North Carolina State Bar shall designate a 
member of his or her staff to serve as coordinator of fee arbitration under the 
supervision of the committee. The coordinator of fee arbitration shall assist in 
seeing that fee arbitration services are available in every district of the state. 
The coordinator shall also develop and make available for use forms for the 
administration of district bar fee arbitration programs, such forms to be 
approved by the committee. The coordinator shall also be responsible for 
maintaining records and statistics relating to the administration of the 
program and shall assist the chairperson of the committee in developing an 
annual report concerning the fee arbitration program to the council and the 
North Carolina Supreme Court. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.0704. Volunteer committee service. 


Except for the coordinator of fee arbitration, all persons acting on behalf of 
the committee, on either the state or district bar levels, shall be volunteers and 
shall be compensated for their services and reimbursed for their expenses as 
though they were councilors of the North Carolina State Bar engaged in official 
business of the North Carolina State Bar. . 
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History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .0800. MODEL PLAN FOR DISTRICT BAR FEE ARBITRATION 


Note: For the purposes of this model plan, the constituent district bars of the 
North Carolina State Bar are referred to as “district bars.” _ 


D.0801. Appointment of committee members. 


(a) The Committee on Fee Arbitration (herein called the committee) shall 
consist of (not fewer than six nor more than eighteen) members to be appointed 
by the president of the district bar for three-year terms. At least one committee 
member shall be appointed from each county in the district. Initially, one-third 
of the members of the committee shall be appointed for a period of one year, 
one-third for a period of two years, and one-third for a period of three years. At 
least one-third but not more than one-half of the membership of the committee 
shall be responsible laypersons who reside within the district. All other 
persons serving on the committee shall be members of this bar. As each 
member’s term of office on the committee expires, his or her successor shall be 
appointed by the president for a period of three years. The term of a member 
which expires while an arbitration is pending before him or her or before a 
panel of which he or she is a member shall be extended until such arbitration 
is concluded, but such extension shall not interfere with the president’s power 
to appoint a successor to the committee. The president shall appoint the 
chairperson of the committee each year from among the members, and the 
_ name of the chairperson shall be sent to the coordinator of fee arbitration with 
the North Carolina State Bar. 

(b) To the extent reasonably possible, the composition of the committee 
should reflect the ethnic and cultural diversity of the population of the district 
and should include members of minority groups, women and senior citizens. 
- Lawyer members should have practiced for at least five years. 


History Note: Statutory Authority G.S. 34- 
23, Readopted Effective December 8, 1994. 


D.0802. Chairperson. 


The chairperson shall be charged with the responsibility of overseeing the 
work of the committee, reviewing recommendations for dismissal of cases, 
developing forms to implement the procedure prescribed herein, and formu- 
lating rules of procedure not inconsistent with these rules. The chairperson 
shall review recommendations for dismissal of cases within 30 days after any 
such recommendations are made. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.0803. Jurisdiction. 


The committee shall have jurisdiction over any disagreement concerning the 
fee paid, charged or claimed for legal services rendered by an attorney licensed 
to practice in this state and having his or her principal practice in the 
_______.—«~CDistrict where there exists an express or implied contract 
establishing an attorney-client relationship. Disputes over which, in the first 
instance, a court or federal or state administrative agency or official has 
jurisdiction to establish the amount of the fee, or which involve services which 
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constitute a violation of the Rules of Professional Conduct, are specifically 
excluded from the committee’s jurisdiction, as are matters which are already 
the subject of litigation. Also excluded are disputes between lawyers concern- 
ing divisions of legal fees, disputes between lawyers and other service 
providers such as court reporters and expert witnesses, and disputes between 
lawyers and other persons in regard to the provision of nonlegal services. It 
shall be the duty of the committee to encourage the amicable resolution of fee 
disputes falling within its jurisdiction and, in the event such resolution is not 
achieved, to arbitrate such disputes. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.0804. Processing requests for arbitration. 


(a) Any client may submit a request for arbitration of a fee dispute. Lawyers 
who are parties to fee disputes may not independently request arbitration but 
are encouraged to advise clients with whom they have fee disputes of the 
existence of this procedure and its purpose. Such lawyers must also refrain 
from filing suit to collect disputed fees until their clients have had a reasonable 
Ud to request arbitration after having been notified of the existence of 
this plan. 

(b) Requests for fee arbitration shall be submitted in writing to either the 
coordinator of fee arbitration addressed to the North Carolina State Bar, P.O. 
Box 25908, Raleigh, NC 27611, or the chairperson of the committee. In the 
event a request is submitted initially to the chairperson, the chairperson shall 
forward a copy of the request to the coordinator of fee arbitration to facilitate 
the maintenance of complete records and any necessary follow-up. No filing fee 
shall be required. The request should state with clarity and brevity the facts of 
the fee dispute and the names and addresses of the parties. It should also state 
that prior to requesting arbitration a reasonable attempt was made to resolve 
the dispute by agreement, that the matter has not already been adjudicated, 
and that it is not presently the subject of litigation. 

(c) Upon receipt, a request shall be immediately acknowledged. If received 
initially by the coordinator of fee arbitration, the request shall be immediately 
_ forwarded to the chairperson of the committee of the district wherein the - 
dispute arose for referral to an “assigned member” for investigation. The 
assigned member shall be disqualified from participating in any manner in the 
arbitration proceedings. 

(d) As soon as possible after receiving the case, the assigned member shall 
notify the subject lawyer of the request for arbitration and provide the lawyer 
with a copy of the request for arbitration. The assigned member shall 
personally contact both parties for the purpose of explaining the arbitration 
procedure and exploring with the parties the possibility of resolving the 
dispute by agreement prior to a hearing. If settlement does not occur, the 
assigned member shall undertake to investigate the matter. 

(e) Upon the completion of any preliminary investigation deemed appropri- 
ate, the assigned member shall determine whether a matter suitable for 
arbitration has been presented. If the assigned member determines that a 
matter should not be arbitrated because it appears to be frivolous or moot or 
because jurisdiction is or becomes unwarranted, he or she shall prepare a brief 
written report setting forth the facts and a recommendation of dismissal for 
submission to the chairperson. 

(f) If the chairperson concurs in the assigned member’s recommendation, 
the matter shall be closed and the parties so advised. If the chairperson 
disapproves the assigned member’s recommendation, he or she may proceed as 
hereinafter provided. 
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(g) If, following the preliminary investigation, the assigned member con- 
cludes that a matter suitable for arbitration has been stated, he or she shall 
notify the parties that the committee has assumed jurisdiction but will delay 
any further steps until the expiration of a 30-day period during which the 
parties shall be urged to exert their best efforts to reach an amicable resolution 
of their dispute. 

(h) If the parties do not themselves settle the dispute within the 30-day 
period, the assigned member shall invite the parties to execute a consent to 
binding arbitration. If either party desires not to execute such consent, the 
matter shall be arbitrated with the understanding that the result will be 
nonbinding. At any time thereafter the parties may agree that the results will 
be binding. : 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.0805. Arbitration proceedings. 


(a) After ascertaining whether the arbitration will be binding or nonbind- 
ing, the chairperson shall assign the matter to a hearing panel composed of one 
[lawyer] member of the committee if the amount in dispute is $2,000 or less, or 
to a three-member panel, containing at least one lawyer and at least one 
layperson selected by the chairperson if the amount in dispute is more than 
$2,000. The chairperson shall designate a lawyer member of a panel to serve 
as chairperson of the panel. ; 

(b) It shall be the obligation of any member so designated to serve as 
arbitrator to disclose to the chairperson of the committee any reasons why he 
or she cannot ethically or conscientiously serve. In the event that a member so © 
designated to serve declines or is unable to serve, the chairperson shall select 
another committee member who may be eligible. In the designation of panel 
members, the chairperson shall strive to rotate selection of panel members in 
an equitable manner. 

(c) If at the time set for a hearing before a three-member panel, all three 
members are not present, the chairperson of the panel, or in the event of his or 
her unavailability, the chairperson of the committee, in his or her sole 
discretion shall decide either to postpone the hearing, or, with the consent of 
the parties, to proceed with the hearing with one member of the panel as the 
sole arbitrator, in which case he or she shall also designate the member of the 
panel who will hear the case as sole arbitrator. In no event will a hearing be 
conducted by or proceed with two arbitrators. — 

(d) If any member of a three-member panel becomes unable to continue to 
act while the matter is pending and before a decision has been made, the 
proceedings to that point shall be declared null and void and the matter 
assigned to a new panel for rehearing unless the parties, with the consent of 
the panel chairperson, or in the event of his or her unavailability, the 
chairperson of the committee, consent to proceed with the hearing with one of 
the remaining members of the panel as the sole arbitrator. 

(e) Ifthe parties to a controversy agree, they may waive an oral hearing and 
submit their contentions in writing to the arbitrator(s) assigned who may then 
determine the controversy. However, the arbitrator(s) may require oral testi- 
mony from any party or witness after due notice to all parties. 

(f) The members of the committee selected as arbitrator(s) of any dispute 
shall be vested with all the powers and shall assume all the duties granted and 
imposed upon neutral arbitrators by the Uniform Arbitrations Act as adopted 
in North Carolina (G.S. 1-561.1 et seq.) not in conflict with these rules. 

(g) The single arbitrator or panel assigned shall hold a hearing within 30 
days after the receipt of the assignment and shall render a decision within 30 
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days after the close of the hearing. The decision of the panel shall be made by 
a majority of the panel where heard by three members, or by the one member 
of the panel who was designated as sole arbitrator, as provided herein. 

(h) The chairperson of the panel or the single arbitrator, as the case may be, 
shall fix a time and place for the hearing and shall cause written notice thereof 
to be sent to the other members of the panel and served personally or by 
registered or certified mail on the parties to the arbitration not less than seven 
days before the hearing. A party’s appearance at a scheduled hearing shall 
constitute a waiver on his or her part of any deficiency with respect to the 
giving of notice of the hearing. 

(i) The term “party” as used in these rules refers to a party to an arbitration 
and shall include the person(s) or entity requesting arbitration and any lawyer 
with whom that person(s) or entity is in disagreement regarding a legal fee. 

(j) The parties to the arbitration are entitled to be heard, to present evidence 
and to cross-examine witnesses appearing at the hearing. Any party to an 
arbitration has the right to be represented by an attorney at any stage of the 
arbitration proceeding. The chairperson of the committee shall have the 
discretion to appoint an attorney member of the committee to represent the 
nonlawyer party on a pro bono basis. Any party may also have a hearing 
reported by a court reporter at his or her expense by written request presented 
to the chairperson of the committee and other parties to the arbitration at least 
three days prior to the date of the hearing. In the event of such request, any 
other party to the arbitration shall be entitled to acquire at his or her own 
expense a copy of the reporter’s transcript of the testimony by arrangements 
made directly with the reporter. It shall be the duty and responsibility of the 
party requesting that a hearing be reported to make the necessary arrange- 
ments to have the court reporter present at the hearing. 

(k) All parties and counsel shall have an absolute right to attend all 
hearings. The exclusion of other persons or witnesses waiting to be heard shall 
rest in the discretion of the arbitrator(s). ; | 

(1) Adjourned dates for the continuation of any hearing which cannot be 
completed on the first day shall be fixed for such times and places as the 
arbitrator(s) may select with due regard to the circumstances of all the parties 
and the desirability of a speedy determination. Upon request of a party for 
good cause, or upon its own determination, the arbitrator(s) may postpone the 
hearing from time to time. : 

(m) The sole arbitrator or the chairperson of a panel, as the case may be, 
shall preside at the hearing. The sole arbitrator or the chairperson of the panel 
shall rule on the admission and exclusion of evidence and: on questions of 
procedure and shall exercise all powers relating to the conduct of the hearing. 
In conducting the hearing and in making rulings concerning evidence and 
procedure, the arbitrator(s) shall endeavor to afford all parties a fair and 
reasonably informal opportunity to be fully heard and shall disregard proce- 
dural and evidentiary rules or technicalities tending to frustrate that purpose. 

(n) The arbitrator(s) may request opening statements and may prescribe 
the order of proof. In any event, all parties shall be afforded full opportunity for 
the presentation of any material evidence. In the interests of time and 
economy, the panel may examine witnesses and refuse to hear testimony which 
is deemed redundant or irrelevant. | 

(0) On request of any party to the arbitration or any arbitrator, the 
testimony of witnesses shall be given under oath. When so requested, the sole 
_ arbitrator or the chairperson of the panel shall administer oaths to witnesses 
testifying at the hearing. 

(p) If either party, having agreed to binding arbitration and having been 
duly notified of a hearing, fails to appear, the arbitrator(s) may hear and 
determine the controversy upon the evidence produced, notwithstanding such 
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failure to appear, and enter a binding decision. If a party, not having agreed to 
binding arbitration, but having been duly notified of a hearing, fails to appear, 
the arbitrator(s) may terminate the arbitration. For good cause shown, the 
arbitrator(s) may also excuse a party’s failure to appear and reschedule a 
hearing. If the lawyer/party’s failure to appear results in termination, the 
chairperson of the committee shall report that fact to the coordinator of fee 


arbitration and the counsel of the North Carolina State Bar who may treat the 


matter as a grievance against the lawyer. If the client/party’s failure to appear 
results in termination, the chairperson of the committee shall likewise inform 
the coordinator of fee arbitration and advise the lawyer that he or she may 
proceed, if desired, with other means of collecting the legal fee in question. 

(q) Before closing the hearing, the arbitrator(s) shall specifically inquire of 
all parties whether they have further evidence to submit in whatever form. If 
the answer is negative, the hearing shall be declared closed and a notation to 
that effect made by the arbitrator(s) as well as the date for submission of 
memoranda or briefs if requested by the arbitrator(s). 

(r) In the sole discretion of the arbitrator(s) and for good cause shown, the 
hearing may be reopened at any time before the decision is signed and filed. 

(s) In the event of the death or incompetency of a party to the arbitration 
proceeding, prior to the close of the hearing, the proceeding shall abate without 
prejudice to either party to proceed in a court of proper jurisdiction to seek such 
relief as may be warranted. In the event of death or incompetency of a party 
after the close of the hearing but prior to a decision, a decision shall 
nevertheless be rendered. If the parties have agreed to binding arbitration, the 
decision shall be binding upon the heirs, administrators, or executors of the 
deceased and on the estate or guardian of the incompetent. 


History Note: Statutory Authority G.S. 84- 


23, Readopted Effective December 8, 1994. 


D.0806. The decision. 


(a) The purpose of arbitration under these rules is to resolve the underlying 
dispute by determining the proper charge for the legal services rendered. In 
ea that determination the arbitrators may consider all factors they deem 
relevant, but should give special consideration to the intentions and under- 
standings of the parties at the time the representation was undertaken, as well 
as the provisions of Rule 2.6 of the North Carolina Rules of Professional 
Conduct. Of particular significance should be any written fee agreement 
executed by the parties. 

(b) The result of the arbitration shall be expressed in a written decision 
signed by a majority of the arbitrators. A dissent shall be signed separately. A 
decision may also be entered on consent of all the parties. Once a decision is 
signed and filed, the hearing may not be reopened except upon consent of all 
parties. AG 

(c) While it is not required that a decision be in any particular form, it 


should in general consist of a preliminary statement reciting the jurisdictional 


facts and the decision. It shall include a determination of all questions 
submitted to the arbitrator(s), the decision of which is necessary in order to 
determine the controversy. 

(d) The original and four copies of the decision shall be signed by the sole 
arbitrator or, if the matter is heard by a three-member panel, by the members 
of the panel concurring therein. 

(e) The sole arbitrator or the chairperson of the panel shall forward the 
decision, together with the entire file, to the chairperson of the committee who 
shall thereupon, for and on behalf of the arbitrator(s), serve a signed copy of 
the award on each party to the arbitration personally or by registered or 
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~ 


certified mail. The chairperson shall also send a copy of the decision to the 
coordinator of fee arbitration. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.0807. Enforcement of the decision. 


In any case in which both parties signed a consent to binding arbitration, 
any award rendered may be enforced by any court of competent jurisdiction. In 
all other cases, the parties are strongly encouraged to abide by the decision. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.0808. Record keeping. 


The coordinator of fee arbitration shall keep a log of each request for 
arbitration filed, which log shall contain the following information: 

(1) the client’s name; 

(2) date of the request; 

(3) the lawyer’s name; 

(4) the district in which the lawyer resides; 

(5) how the dispute was resolved (heard by panel, no merit, fee adjusted, 
attorney/client agreement, etc.); 

(6) the time necessary to resolve the dispute. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .0900. PROCEDURES FOR THE 
MEMBERSHIP AND FEES 
COMMITTEE 


D.0901. Transfer to inactive status. © 


(a) Petition for transfer to inactive status. 

Any member who desires to be transferred to inactive status shall file a duly 
verified petition with the secretary addressed to the council setting forth fully 

(1) the member’s name and current address; 3 

(2) the date of the member’s admission to the North Carolina State Bar; 

(3) the reasons why the member desires transfer to inactive status; 

(4) that at the time of filing the petition the member is in good standing 
having paid all membership fees, Client Security Fund assessments, late fees 
and costs assessed by the North Carolina State Bar, as well as all past due fees, 
fines and penalties owed to the Board of Continuing Legal Education and 
without any grievances or disciplinary complaints pending against him or her; 

(5) any other matters pertinent to the petition. 

(b) Conditions upon transfer. 

No member may be voluntarily transferred to disability-inactive status or 
retired/nonpracticing inactive status until: 

(1) the member has paid all membership fees, Client Security Fund assess- 
ments, late fees and costs assessed by the North Carolina State Bar, as well as 
all past due fees, fines and penalties owed to the Board of Continuing Legal 
Education, and 
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(2) all grievances and disciplinary matters pending against the member 
have been finally resolved. 

(c) Order transferring member to inactive status. 

Upon receipt of a petition which satisfies the provisions of Rule .0901(a) 
above, the council may, in its discretion, enter an order transferring the 
member to inactive status. The order shall become effective immediately upon 
entry by the council. A copy of the order shall be mailed to the member. 


History Note: Statutory Authority G.S. 84- 
16; G.S. 84-23, Readopted Effective December 
8, 1994; Amended March 7, 1996. 


D.0902. Reinstatement from inactive status. 


(a) Eligibility to apply for reinstatement. 

Any member who has been transferred to inactive status may petition the 
council for an order reinstating the member as an active member of the North 
Carolina State Bar. 

(b) Contents of reinstatement petition. 

The petition shall set out facts showing the following: 

(1) that the member has provided all information requested in an applica- 
tion form prescribed by the council and has signed the form under oath; 

(2) that the member satisfied the minimum continuing legal education 
requirements, as set forth in Rule .1518 of this subchapter, for the calendar 
- year immediately preceding the year in which the member was transferred to 
inactive status, unless the member was exempt from such requirements 
pursuant to Rule .1517 of this subchapter; 

(3) that the member has the moral qualifications, competency and learning 
in the law required for admission to practice law in the state of North Carolina, 
and that the member’s resumption of the practice of law within this state will 
be neither detrimental to the integrity and standing of the Bar or the 
administration of justice nor subversive of the public interest; 

(4) [this provision shall be effective for all members who are transferred to 
inactive status on or after January 1, 1996] if 2 or more years have elapsed 
between the date of the entry of the order transferring the member to inactive 
status and the date the petition is filed with the secretary of the State Bar, that 
during the period of inactive status, the member has completed 15 hours of 
continuing legal education (CLE) approved by the Board of Continuing Legal 
Education pursuant to Rule .1519 of this subchapter; and, of the required 15 
CLE hours, 12 hours must be earned attending practical skills courses and 3 
hours must be earned by attending a 3 hour block course of instruction devoted 
exclusively to the area of professional responsibility; and 

(5) that the member has paid all of the following: 

(A) a $125.00 reinstatement fee; 

(B) the membership fee and Client Security Fund assessment for the year in 
which the application is filed; 

(C) the annual membership fee, if any, of the member’s district bar for the 
year in which the application is filed and any past due annual membership fees 
for any district bar with which the member was affiliated prior to transferring 
to inactive status; ) 

(D) all attendee fees owed the Board of Continuing Legal Education for CLE 
courses taken to satisfy the requirements of Rule .0902(b)(2) and (4) above; 

(E) any costs previously assessed against the member by the chairperson of 
the Grievance Committee, the Disciplinary Hearing Commission, and/or the 
secretary or council of the North Carolina State Bar; and 

(F) all costs incurred by the North Carolina State Bar in investigating and 
processing the application for reinstatement. 
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The reinstatement fee, costs, and any past due district bar annual member- 
ship fees shall be retained but the State Bar and district bar membership fees 
assessed for the year in which the application 1 is filed shall be refunded if the 
petition is denied. 

(c) Service of reinstatement petition. 

The petitioner shall serve the petition on the secretary. The secretary shall 
transmit a copy of the petition to each member of the Membership and Fees 
Committee and to the counsel. 

(d) Investigation by counsel. 

The counsel will conduct any necessary investigation regarding the petition 
and shall advise the members of the Membership and Fees Committee of any 
findings from such investigation. 

(e) Response by Membership and Fees Committee. 

After the investigation of the petition by the counsel is complete, Che 
Membership and Fees Committee will consider the petition at its next meeting 
and shall make a recommendation to the council reganding whether the 
petition should be granted. 

(f) Hearing upon denial of petition for reinstatement. 

(1) Notice of Council Action and Request for Hearing 

If the council denies a petition for reinstatement from inactive status, the 
member shall be notified in writing within 14 days after such action by the 
council. The notice shall be served upon the member pursuant to Rule 4 of the 
N.C. Rules of Civil Procedure and may be served by a State Bar investigator or 
any other person authorized by Rule 4 of the N.C. Rules of Civil Procedure to 
serve process. 

(2) The member shall have 30 days from the date of service of the notice to 
file a written request for hearing upon the secretary. The request shall be 
served upon the secretary pursuant to Rule 4 of the N.C. Rules of Civil 
Procedure. 

(3) Hearing Procedure 

The procedure for the hearing alt be as drovided 2 in Section .1000 of this 
subchapter. 


History Note: Statutory Authority G.S. 84- 8, 1994; Amended July 21, 1995; Amended 
16; G.S. 84-23, Readopted Effective December March 7, 1996; Amended March 5, 1998. 


D.0903. Suspension for non-payment of membership fee, late fee, or 
client security fund assessment, or assessed costs. 


(a) Notice of overdue fees or costs. 

Whenever it appears that a member has failed to Cota BI in a timely fashion, 
with the rules regarding payment of the annual membership fee, late fee, the 
Client Security Fund assessment, and/or any district bar annual membership 
fee, or that the member has failed to pay, in a timely fashion, the costs of a 
disciplinary, disability, reinstatement, show cause, or other proceeding of the 
North Carolina State Bar as required by a notice of the chairperson of the 
Grievance Committee, an order of the Disciplinary Hearing Commission, or a 
notice of the secretary or the council of the North Carolina State Bar, the 
secretary shall prepare a written notice 

(1) directing the member to show cause, in writing, within 30 days of the 
date of service of the notice why he or she should not be suspended from the 
practice of law, and 

(2) demanding payment of a $30 late fee for the failure to pay the annual 
membership fee to the North Carolina State Bar and/or Client Security Fund 
assessment in a timely fashion. 
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(b) Service of the notice. 

The notice shall be served on the member pursuant to Rule 4 of the North 
Carolina Rules of Civil Procedure and may be served by a State Bar investi- 
gator or any other person authorized by Rule 4 of the North Carolina Rules of 
Civil Procedure to serve process. 

(c) Entry of order of suspension upon failure to respond to notice to show 
cause. 

Whenever a member fails to respond in writing within 30 days of the service 
of the notice to show cause upon the member and it appears that the member 
has failed to comply with the rules regarding payment of the annual member- 
ship fee, any late fee imposed pursuant to Rule .0203(b) of subchapter A, the 
Client Security Fund assessment, and/or any district bar annual membership 
fee, and/or it appears that the member has failed to pay any costs assessed 
against the member as required by a notice of the chairperson of the Grievance 
Committee, an order of the Disciplinary Hearing Commission, and/or a notice 
of the secretary or council of the North Carolina State Bar, the council may 
enter an order suspending the member from the practice of law. The order shall 
be effective when entered by the council. A copy of the order shall be served on 
the member pursuant to Rule 4 of the North Carolina Rules of Civil Procedure 
and may be served by a State Bar investigator or any other person authorized 
by Rule 4 of the North Carolina Rules of Civil Procedure to serve process. 

(d) Procedure upon submission of a timely response to a notice to show cause. 

(1) Consideration by Membership and Fees Committee. : 

If a member submits a written response to a notice to show cause within 30 
days of the service of the notice upon the member, the Membership and Fees 
Committee shall consider the matter at its next regularly schedule meeting. 
The member may personally appear at the meeting and be heard, may be 
represented by counsel, and may offer witnesses and documents. The counsel 
may appear at the meeting on behalf of the State Bar and be heard, and may 
offer witnesses and documents. The burden of proof shall be upon the member 
to show cause by clear, cogent and convincing evidence why the member should 
not. be suspended from the practice of law for the apparent failure to comply 
with the rules regarding payment of the annual membership fee, late fee, 
Client Security Fund assessment and/or any district bar annual membership 
fee, and/or the apparent failure to pay costs assessed against the member as 
required by a notice of the chairperson of the Grievance Committee, an order 
of the Disciplinary Hearing Commission, and/or a notice of the secretary or 
council of the North Carolina State Bar. 

_ (2) Recommendation of Membership and Fees Committee. 

The Membership and Fees Committee shall determine whether the member 
has shown cause why the member should not be suspended. If the committee 
determines that the member has failed to show cause, the committee shall 
make a.written recommendation to the council that the member be suspended. 

(3) Order of suspension. 

Upon the recommendation of the Membership and Fees Committee, the 
council may enter an order suspending the member from the practice of law. 


_ The order shall be effective when entered by the council. A copy of the order 


shall be served on the member pursuant to Rule 4 of the North Carolina Rules 
of Civil Procedure and may be served by a State Bar investigator or any other 
person authorized by Rule 4 of the North Carolina Rules of Civil Procedure to 
serve process. 3 

(e) Late tender of membership fees or assessed costs. 

If a member tenders to the North Carolina State Bar the annual member- 
ship fee, the $30 late fee, Client Security Fund assessment, any district bar 
annual membership fee, and/or any costs assessed against the member by the 
chairperson of the Grievance Committee, the Disciplinary Hearing Commis- 
sion, and/or the secretary or council of the North Carolina State Bar before a - 
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suspension order is entered by the council, no order of suspension will be 
entered. | | 


History Note: Statutory Authority G.S. 84- 8, 1994; Amended December 7, 1995; Amended 
23; G.S. 84-34, Readopted Effective December March 7, 1996; Amended March 5, 1998. 


D.0904. Reinstatement after suspension for failure to pay fees or 
assessed costs. 


(a) Reinstatement within 30 days of service of suspension order. | 

A member who has been suspended for nonpayment of the annual member- 
ship fees, late fee Client Security Fund assessment, district bar annual 
membership fee, and/or costs assessed against the member by the chairperson 
of the Grievance Committee, the Disciplinary Hearing Commission, and/or the 
secretary or council of the North Carolina State Bar, may petition the secretary 
for an order of reinstatement of the member’s license at any time up to 30 days 
after service of the suspension order upon the member. The secretary shall 
enter an order reinstating the member to active status upon receipt of a timely 
written request and satisfactory showing by the member of payment of the 
membership fee, late fee, Client Security Fund assessment, district bar annual 
membership fee, assessed costs, and the costs of the suspension and reinstate- 
ment procedure, including the costs of service. Such member shall not be 
gue oe to file a formal reinstatement petition or pay a $125 reinstatement 

ee. 

(b) Reinstatement more than 30 days after service of suspension order. 

At any time more than 30 days after service of an order of suspension on a 
member, a member who has been suspended for nonpayment of the member- 
ship fee, late fee, Client Security Fund assessment, district bar annual 
membership fee, and/or costs assessed against the member by the chairperson 
of the Grievance Committee, the Disciplinary Hearing Commission, and/or the 
secretary or council of the North Carolina State Bar, may petition the council 
for an order of reinstatement. oy 

(c) Contents of reinstatement petition. 

The petition shall set out facts showing the following: ' 

(1) that the member has provided all information requested in a form to be 
prescribed by the council and has signed the form under oath; 

(2) that the member satisfied the minimum continuing legal education 
requirements, as set forth in Rule .1518 of this subchapter, for the calendar 
year immediately preceding the year in which the member was suspended and 
for any calendar year which has elapsed since the date of the entry of the order 
of suspension unless the member was exempt from such requirement pursuant 
to Rule .1517 of this subchapter; 

(3) that the member has the moral qualifications, competency and learning 
in the law required for admission to practice law in the state of North Carolina, 
and that the member’s resumption of the practice of law will be neither 
detrimental to the integrity and standing of the Bar or the administration of 
justice nor subversive of the public interest; and 

(4) that the member has paid all of the following: 

(A) a $125.00 reinstatement fee; 

(B) all past and current membership fees and late fees; 

(C) all annual Client Security Fund assessments; 

(D) all past and current district bar annual membership fees; 

() all attendee fees, fines and penalties owed the Board of Continuing 
Legal Education, including attendee fees for CLE courses taken to satisfy the 
requirements of Rule .0904(c)(2) above; 

(F) any costs assessed against the member by the chairperson of the 
Grievance Committee, the Disciplinary Hearing Commission, and/or the 
secretary or council of the North Carolina State Bar; and 
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(G) all costs incurred by the North Carolina State Bar in suspending the 
member, including the costs of service, and in investigating and processing the 
application for reinstatement. 

(d) Procedure for review of reinstatement petition. 

The Procedure for review of reinstatement petition shall be as set forth in 
~ Rule .0902(c)-(f) above. 


History Note: Statutory Authority G.S. 84- Amended March 7, 1996; Amended March 5, 
16; G.S. 84-23; G.S. 84-34, Readopted Effective 1998. 
December 8, 1994; Amended July 21, 1995; 


SECTION .1000. RULES GOVERNING 
REINSTATEMENT HEARINGS 
BEFORE THE MEMBERSHIP 
AND FEES COMMITTEE 


-D.1001. Reinstatement hearings before panel of Membership and bees 
Committee. 


(a) Notice; Time and place of hearing. 

(1) Time and place of hearing. 

The chairperson of the Membership and Fees Committee shall fix the time 
and place of the hearing within 30 days after the member’s request for hearing 
is filed with the secretary. The hearing shall be held as soon as practicable after 
the request for hearing is filed but in no event more than 90 days after such 
request is filed unless otherwise agreed by the member and the chairperson of 
_ the Membership and Fees Committee. 

(2) Notice to member. 

The notice of the hearing shall include the date, time and place of the 
hearing and shall be served upon the member at least 10 days before the 
hearing date. 

(b) Hearing panel. 

(1) Appointment. 

The chairperson of the Membership and Fees Committee shall appoint a 
hearing panel consisting of three members of the committee to consider the 
petition and make a recommendation to the council. : 

(2) Presiding panel member. 

The chairperson shall appoint one of the three members of the panel to serve 
as the presiding member. The presiding member shall rule on any question of 
procedure that may arise in the hearing; preside at the deliberations of the 
panel; sign the written determination of the panel; and report the panel’s 
determination to the council. 

(3) Quorum. 

A majority of the panel members is necessary to decide the matter. 

(4) Panel recommendation. 

Following the hearing on a contested reinstatement petition, the panel will 
make a written recommendation to the council on behalf of the Membership 
and Fees Committee regarding whether the member’s license should be 
reinstated. The recommendation shall include appropriate findings of fact and 
conclusions of law. 

(c) Burden of proof. 

(1) Reinstatement from inactive status. 

The burden of proof shall be upon the member to show by clear, cogent and 
convincing evidence that he or she has satisfied the requirements for rein- 
statement as set forth in Rule .0902(b) of this subchapter. 
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(2) Reinstatement from suspension for nonpayment of membership fees, late 
fee, client security fund assessment, district bar membership fees, or assessed 
costs. 

The burden of proof shall be upon the member to show by clear, cogent and 
convincing evidence that he or she has satisfied the requirements for rein- 
statement as set forth in Rule .0904(c) of this subchapter. 

(3) Reinstatement from suspension for failure to comply with the rules 
governing the administration of the continuing legal education program. 

The burden of proof shall be upon the member to show by clear, cogent and 
convincing evidence that he or she has 

(A) satisfied the requirements for reinstatement as set forth in Rule .0904(c) 
of this subchapter, 

(B) cured any continuing legal education deficiency for which the member 
was suspended, and 

(C) paid the reinstatement fee required by Rule .1512 and Hale .1609(a) of 
this subchapter. ~ . 

(d) Conduct of hearing. 

(1) Member’s rights. 

The member shall have these rights at the hearing: 

(A) to appear personally and be heard; 

(B) to be represented by counsel; 

(C) to call and examine witnesses; 

(D) to offer exhibits; and 

(E) to cross-examine witnesses. 

(2) State Bar appears through counsel. 

The counsel shall appear at the hearing on behalf of the State Bar and shall 
have the right. 

(A) to be heard; 

(B) to call and examine witnesses; 

(C) to offer exhibits; and 

(D) to cross-examine witnesses. 

(3) Rules of procedure and evidence. 

The hearing will be conducted in accordance with the North Carolina Rules 
of Civil Procedure for nonjury trials insofar as practicable and the Rules of 
Evidence applicable in superior court, unless otherwise provided by this 
subchapter or the parties agree to other rules. 

(4) Report of hearing; Costs. 

The hearing shall be reported by a certified court reporter. The member shall 
pay the costs associated with obtaining the court reporter’s services for the 
hearing. The member shall pay the costs of the transcript and shall arrange for 
the preparation of the transcript with the court reporter. The member shall be 
taxed with all other costs of the hearing, but such costs shall not include any 
compensation to the members of the hearing panel. 

(e) Hearing panel recommendation. 

The written recommendation of the hearing panel shall be served upon the 
member within seven days of the date of the hearing. 


History Note: Statutory Authority G.S. 84- Readopted Effective December 8, 1994; Re- 
23; Order of the North Carolina Supreme adopted March 7, 1996; Amended March 5, 
Court, dated October 7, 1987, 318 N.C. 711; 1998. 


D.1002. Review and order of council. 


(a) Review by council of recommendation of hearing panel. 

(1) Record to council. 

(A) Compilation of record. 

The member will compile a record of the proceedings before the hearing 
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panel, including a legible copy of the complete transcript, all exhibits intro- 
duced into evidence and all pleadings, motions and orders, unless the member 
and counsel agree in writing to shorten the record. Any agreements regarding 
the record shall be included in the record transmitted to the council. 

(B) Transmission of record to council. 

The member shall provide a copy of the record to the counsel ndt later than 
90 days after the hearing unless an extension is granted by the president of the 
State Bar for good cause shown. The member will transmit a copy of the record 
to each member of the council no later than 30 days before the council meeting 
at which the petition is to be considered. 

(C) Costs. 

The member shall bear all of the costs of transcribing, copying and 
transmitting the record to the members of the council. 

(D) Dismissal for failure to comply. 

If the member fails to comply fully with any of the provisions of this rule, the 
counsel may file a motion the secretary to dismiss the petition. 

(2) Oral or written argument. 

In his or her discretion, the president of the State Bar may permit counsel 
for the State Bar and the member to present oral or written argument, but the 
council will not consider additional evidence not in the record transmitted from 
the hearing panel, absent a showing that the ends of justice so require or that 
undue hardship will result if the additional evidence is not presented. 

(b) Order by council. 

The council will review the recommendation of the hearing panel and the 
record and will determine whether and upon what conditions the member will 
be reinstated. 

(c) Costs. 

The council may tax the costs attributable to the proceeding against the 
member. 


History Note: Statutory Authority G.S. 84- Readopted Effective December 8, 1994; Re- 
23; Order of the North Carolina Supreme adopted March 7, 1996. 
Court, dated October 7, 1987, 318 N.C. 711; 


D.1003. Referral from the board. 


When the board refers a matter to the council for determination after a 
hearing by the committee, the board shall transmit to the committee 

(1) a notice of referral from the board to the committee, clearly identifying 
the member whose license is in question and the nature of the matter being 
referred; 

(2) copies of all relevant written materials accumulated or created by the 
board; 

(3) copies of all written materials submitted to the board by the member 
whose license is in question; 

(4) a written statement of the board’s findings and determinations in the 
matter that is being referred. 


History Note: Statutory Authority G.S. 84- Court, dated October 7, 1987, 318 N.C. 711, 
23; Order of the North Carolina Supreme Readopted Effective December 8, 1994. 


D.1004. Time of hearing. 


A matter referred to the committee for hearing shall be heard not less than 
30 days and not more than 90 days after the date the notice of referral is 
received from the board by the committee. 
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History Note: ‘Statutory Authority G.S. 84- Court, dated October 7, 1987, 318 N.C. 711, 
23; Order of the North Carolina Supreme Readopted Effective December 8, 1994. 


D.1005. Notice of hearing. 


(a) Time of notice to member. A member with respect to whom a matter has 
been referred for hearing shall receive notice of the hearing at least 20 days 
prior to the hearing. 

(b) Service of notice on member. The notice of hearing shall be served on the 
member by registered mail. 

(c) Content of notice to member. The notice of the hearing shall include 

(1) notice of the date, time, and place of the hearing; 

(2) notice to the member that he or she may submit for consideration 
written materials, including a written statement of explanation, at any time 
prior to or during the hearing; 

(3) notice to the member that he or she may personally appear and be heard 
during the hearing; 

(4) notice to the member that he or she may be represented by counsel at the 
hearin 

(d) Notice to the board. Notice shall be transmitted to the board at least 20 
days prior to the hearing of the date, time, and place of the hearing. | 


History Note: Statutory Authority G.S. 84- Court, dated October 7, 1987, 318 N.C. 711, 
23; Order of the North Carolina Supreme Readopted Effective December 8, 1994. 


D.1006. The hearing. 


(a) Nature of inquiry: Suspension. When the matter being heard involves 
the question of whether a member’s license shall be suspended for noncompli- 
ance, the purpose of the hearing shall be to determine, as a matter of fact, 

(1) whether the member was in compliance with the requirements of the 
rules at the time the board made its determination; 

(2) if the member was not in compliance, whether there is good cause why 
his or her license should not be suspended. 

(b) Nature of inquiry: Reinstatement. When the matter being heard involves 
the question of whether the license of a suspended member shall be reinstated, 
the purpose of the hearing shall be to determine, as a matter of fact, 

(1) whether the continuing legal education deficiency which gave rise to the 
member’s suspension had been cured at the time the board made its determi- 
nation that it had not been cured; 

(2) if the deficiency had been cured at the time the board made its 
determination, whether the suspended member had paid the required rein- 
statement fee at the time the board made its determination. 

(c) The forum. Amatter before the committee for a hearing shall be heal by 
a panel of three members of the committee, one of whom shall serve as the 
presiding member, designated as provided in Rule .1007 of this subchapter. 

(d) Member’s right to be heard. A member whose license is the subject'of a 
hearing shall have the right to 

(1) to appear personally at the hearing; 

: ae speak and be heard at the hearing on any aspect of the matter being 
ear 

(3) submit for HER SRA relevant written materials, including a written 
statement of explanation, at any time prior to or during the hearing; 

(4) be represented by counsel at the hearing. 

(e) Information from the board. 

(1) The panel shall consider the written materials described in Rule .1003 of 
this subchapter transmitted by the board to the committee. 
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(2) A member of the board, or other person authorized by the board, may 
attend the hearing and may present oral or written information and argument 
on any aspect of the matter being heard. 

(f) Effect of board’s findings on issues of accreditation and approval. When 
the board has determined that a member has failed to comply with the 
requirements of the rules or that a suspended member has failed to cure a 
deficiency, upon its finding that credits essential to compliance or reinstate- 
ment were acquired in a course or program that was not properly accredited or 
approved, 

(1) the board’s finding that the course or program was not properly accred- 
ited or approved shall be presumed by the panel to be correct; and 

(2) the member may rebut the presumption of correctness by satisfying the 
panel that the course or program had in fact been properly accredited or 
approved; or 

(3) the member may rebut the presumption of correctness by satisfying the 
panel that the board acted contrary to its rules in failing to accredit or approve 
the course or program. 

(g) Deliberations of the panel. The panel shall conduct its deliberations, 
make its determinations, and adopt its recommendations in private. 

(h) Decision of the panel. The panel shall consider a matter in accord with 
the process described in Rules .1008 and .1009 of this subchapter and shall put 
its determinations and recommendations in writing. 


History Note: Statutory Authority G.S. 84- Court, dated October 7, 1987, 318 N.C. 711, 
23; Order of the North Carolina Supreme Readopted Effective December 8, 1994. 


D.1007. The panel. 


(a) Assignment of matter to panel. A matter referred by the board for hearing 
and determination shall be assigned to a panel for hearing. 

(b) Members of the panel. A hearing panel shall consist of three members of 
the committee. 

(c) Designation of members. The members of a hearing panel shall be 
designated by the chairperson of the committee. 

(d) Designation of presiding member. The chairperson of the committee shall 
designate one of the three members of a panel to serve as the presiding 
member. 

(e) Duties of presiding member. The presiding member shall 

(1) timely schedule the hearing; 

(2) assure that proper and timely notice of hearing is given to the member 
and the board; 

(3) preside at the hearing and rule on any question of procedure that may 
arise; 

(4) preside at the deliberations of the panel; 

(5) sign the written determinations and recommendations of the panel; 

(6) report the panel's determinations and recommendations to the commit- 
tee. : 


History Note: Statutory Authority G.S. 84- Court, dated October 7, 1987, 318 N.C. 711, 
23; Order of the North Carolina Supreme Readopted Effective December 8, 1994. 


D.1008. Suspension hearing: Process for determining a matter involv- 
ing the question of suspension. 


When the matter before the panel is one involving the question of whether 
a member shall be suspended for failing to comply with the requirements of the 
rules, the panel shall proceed as follows: 
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(a) Examination for basis for noncompliance determination. The panel first 
shall examine the written information transmitted by the board to the 
committee, and shall determine whether that information provides a basis for 
the board’s determination that the member had failed to comply with the 
requirements of the rules at the time the board made its determination. 

(b) When there is no basis for noncompliance determination. If the written 
information from the board provides no basis for a determination of noncom- 
pliance, the panel shall determine that the member is in compliance and shall 
report to the committee a recommendation that the member not be suspended. 

(c) When there is some basis for noncompliance determination. If the written 
information from the board provides some basis for a determination of 
noncompliance, the panel then shall consider all information submitted to the 
panel or to the board by the member bearing on the issue of whether the 
member was in compliance with the requirements of the rules at the time the 
board made its determination. 7 

(d) Assessing the information on the issue of compliance. 

(1) Based on all the information before it, the panel shall determine whether 
it is persuaded that the member was not in compliance with the requirements 
of the rules at the time the board made its determination. | 

(2) In assessing the information on compliance, when the board’s determi- 
nation of noncompliance is based upon its finding that credits essential to 
compliance were acquired in a course or program that was not properly 
accredited or approved, the panel shall give that finding and any rebuttal 
information. from the member the consideration described in Rule .1006(f) of 
this subchapter. ; 

(e) When the panel makes a determination of compliance. If the panel is not 
persuaded that the member was not in compliance with the requirements of — 
the rules at the time the board made its determination it shall determine that 
the member is in compliance and shall report to the committee a recommen- 
dation that the member not be suspended. ~ 3 

(f) When the panel makes a determination of noncompliance. If the panel is 
persuaded that the member was not in compliance with the requirements of 
the rules at the time the board made its determination, the panel then shall 
consider all information submitted to the panel or to the board by the member 
and submitted by the board to the panel bearing on the issue of whether there 
is good cause why the member’s license should not be suspended. — 

(g) When the panel determines that there is good cause. If the panel is 
satisfied that there is good cause that the member’s license should not be 
suspended, it shall determine that there is good cause and shall report to the 
committee a recommendation that the member’s license not be suspended. 

(h) When the panel determines that there is not good cause. If the panel is not 
satisfied that there is good cause why the member’s license should not be 
suspended, it shall determine that there is not good cause and shall report to 
the committee a recommendation that the member’s license be suspended. 


History Note: Statutory Authority G.S. 84- Court, dated October 7, 1987, 318 N.C. 711, 
23; Order of the North Carolina Supreme Readopted Effective December 8, 1994. | 


D.1009. Reinstatement hearing: Process for determining a matter 
involving the question of reinstatement. | 


When the matter before the panel is one involving the question of whether 
a suspended member shall be reinstated following a suspension for noncom- 
pliance with the rules, the panel shall proceed as follows: 

(a) Examination of the basis for determination that deficiency not cured. The 
panel first shall examine the written information transmitted by the board to 
the committee and shall determine whether that information provides a basis 
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for the board’s determination that the deficiency for which the member’s 
license was suspended had not been cured at the time the board made its 
determination. 

(b) When there is no basis for determination that deficiency not cured. If the 
written information from the board provides no basis for a determination that 
the suspended member’s deficiency had not been cured at the time the board 
made its determination, the panel shall determine that the deficiency had been 
cured and shall report to the committee a recommendation that the suspended 
member be reinstated. 

(c) When there is some basis for determination that deficiency not cured. If 
the written information from the board provides some basis for a determina- 
tion that the suspended member’s deficiency had not been cured at the time the 
board made its determination, the panel shall consider all information sub- 
mitted to the panel or to the board by the member bearing on the issue of 
whether the deficiency had been cured at the time the board made its 
determination. 

(d) Assessing the information on the issue of cure. 

(1) Based upon all the information before it, the panel shall determine 
whether it is persuaded that the suspended member's deficiency had not been 
cured at the time the board made its determination. 

(2) In assessing the information on cure, when the board’s determination 
that the deficiency had not been cured is based upon its finding that credits 
essential to cure were acquired in a course or program that was not properly 
accredited or approved, the panel shall give that finding and any rebuttal 
information from the member the consideration described in Rule .1006(f) of 
this subchapter. 

(e) When the panel determines that the deficiency had not been cured. If the 
panel is persuaded that the suspended member’s deficiency had not been cured 
at the time the board made its determination, it shall determine that the 
deficiency had not been cured and shall report to the committee a recommen- 
dation that the suspended member not be reinstated. 

(f) When the panel determines that the deficiency had been cured. If the panel 
is persuaded that the suspended member’s deficiency had been cured at the 
time the board made its determination, it shall determine that the deficiency 
had been cured and then shall consider all information submitted to the panel 
or to the board by the member and all information submitted by the board to 
the panel bearing on the issue of whether the reinstatement fee had been paid 
at the time the board made its determination. 

(g) When the panel determines that reinstatement fee had been paid. If the 
panel is not persuaded that the reinstatement fee had not been paid at the time 
the board made its determination, the panel shall determine that the fee had 
been paid and shall report to the committee a recommendation that the 
member be reinstated. 

(h) When the panel determines that Reinstatement fee had not been paid. If 
the panel has determined that the reinstatement fee had not been paid at the 
time the board made its determination, the panel shall determine that the fee 
had not been paid and shall report to the committee a recommendation that 
the member not be reinstated. 

(i) When the member submits information indicating remedial intervening 
events. When a suspended member submits information indicating that, after 
the board’s. determination and prior to the hearing before the panel, the 
suspended member cured the deficiency (if failure to cure was a basis for the 
denial), the panel shall remand the matter to the board with a request that it 
reconsider the matter in light of the new information. 
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History Note: Statutory Authority G.S. 84- Court, dated October 7, 1987, 318 N.C. 711, 
23; Order of the North Carolina Supreme Readopted Effective December 8, 1994. 


D.1010. Report by the panel to the committee. 


(a) Report by the panel. At the first meeting of the committee following a 
panel’s hearing a matter, the panel shall report to the committee its determi- 
nations and recommendations. 

(b) When report recommends reinstatement or no suspension. If the panel 
reports to the committee, in a matter involving the question of suspension, a 
recommendation that the member not be suspended, or, in a matter involving 
the question of reinstatement, a recommendation that the member be rein- 
stated, the committee shall accept the report, and the panel’s recommendation 
shall be the recommendation of the committee. 

(c) When report recommends suspension or no reinstatement. If the panel 
reports to the committee, in a matter involving the question of suspension, a 
recommendation that the member be suspended, or, in a matter involving the 
question of reinstatement, a recommendation that the member not be rein- 
stated, the committee shall consider the information reported by the panel and 
shall determine whether there is any basis for the panel’s recommendation. 

(d) When information contains no basis for panel’s recommendation. If the 
information reported by the panel contains no basis for the panel’s recommen- 
dation of suspension or its recommendation of no reinstatement, the commit- 
tee shall reject the panel’s recommendation and shall recommend, in a 
suspension matter, that the member not be suspended or, in a reinstatement 
matter, that the member be reinstated. 

(e) When information contains some basis for panel’s recommendation. If the 
information reported by the panel coritains some basis for the panel’s recom- 
mendation of suspension, or its recommendation of no reinstatement, the 
committee shall accept the panel’s recommendation and shall recommend, in a 
suspension matter, that the member be suspended or, in a reinstatement 
matter, that the member not be reinstated... 


History Note: Statutory Authority G.S. 84- Court, dated October 7, 1987, 318 N.C. 711, 
23; Order of the North Carolina Supreme Readopted Effective December 8, 1994. 
D.1011. Report by the committee to the council. 


At the first meeting of the council following the committee’s receiving the 
report of a panel on a matter, the committee shall report to the council for final 
action the committee’s recommendation in the matter. 


History Note: Statutory Authority G.S. 84- Court, dated October 7, 1987, 318 N.C. 711, 
23; Order of the North Carolina Supreme Readopted Effective December 8, 1994. 
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SECTION .1100. RESERVED 
SECTION .1200. RESERVED 


SECTION .1300. RULES GOVERNING THE 
ADMINISTRATION OF THE PLAN FOR 
INTEREST ON LAWYERS’ TRUST 
ACCOUNTS (IOLTA) 


D.1301. Purpose. 


The IOLTA Board of Trustees (board) shall carry out the provisions of the 
Plan for Disposition of Funds Received by the North Carolina State Bar from 
Interest on Trust Accounts. The plan is: Any funds remitted to the North 
Carolina State Bar from depository institutions by reason of interest earned on 
trust accounts established by lawyers pursuant to Rule 10.3 of the Rules of 
Professional Conduct shall be deposited by the North Carolina State Bar 
through the board in a special account or accounts which shall be segregated 
from other funds of whatever nature received by the State Bar. 

The funds received, and any interest, dividends, or other proceeds received 
thereafter with respect to these funds shall be used for programs concerned 
with the improvement of the administration of justice, under the supervision 
and direction of the board established under this plan to administer the funds. 
The board will award grants or noninterest bearing loans under the four 
categories approved by the North Carolina Supreme Court being mindful of its 
tax exempt status and the IRS rulings that private interests of the legal 
profession are not to be funded with IOLTA funds. 

The programs for which the funds may be utilized shall consist of 

(1) providing civil legal services for indigents; 

(2) enhancement and improvement of grievance and nea procedures 
to protect the public more fully from incompetent or unethical attorneys; 

(3) development and maintenance of a fund for student loans to enable 
meritorious persons to obtain a legal education when otherwise they would not 
have adequate funds for this purpose; 

(4) such other programs designed to improve the administration of justice as 
may from time to time be proposed by the board and approved by the Supreme 
Court of North Carolina. 


History Note: Statutory Authority G.S. 84- Amended April 3, 1996; Amended effective 
23, Readopted effective December 8, 1994; March 6, 1997. 


D.1302. Jurisdiction: Authority. 


The Board of Trustees of the North Carolina State Bar Plan for Interest on 
Lawyers’ Trust Accounts (IOLTA) is created as a standing committee by the 
North Carolina State Bar Council pursuant to Chapter 84 of the North 
Carolina General Statutes for the disposition of funds received by the North 
Carolina State Bar from interest on trust accounts. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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D.1303. Operational responsibility. 


The responsibility for operating the program of the board rests with the 
governing body of the board, subject to the statutes governing the practice of. 
law, the authority of the council and the rules of governance of the board. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1304. Size of board. 
The board shall have nine members, at least six of whom must be attorneys 


in good standing and authorized to practice law in the state of North Carolina. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1305. Lay participation. 


The board may neve no more than three members who are not licensed 
attorneys. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1306. Appointment of members; When; Removal. 


The members of the board shall be appointed by the Council of the North 
Carolina State Bar. The July quarterly meeting is when the appointments are 
made. Vacancies occurring by reason of death, resignation or removal shall be 
filled by appointment of the council at the next quarterly meeting following the 
event giving rise to the vacancy, and the person so appointed shall serve for the 
balance of the vacated term. Any member of the board may be removed at any 
time by an affirmative vote of a majority of the members of the council in 
session at a regularly called meeting. 


History N ote: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1307. Term of office. 


Each member who is appointed to the board shall serve for a term of three 
years beginning on September 1. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1308. Staggered terms. 


It is intended that members of the board shall be elected to staggered terms 
such that three members are appointed in each year. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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D.1309. Succession. 


Each member of the board shall be entitled to serve for two full three-year 
terms. No member shall serve more than two consecutive three-year terms, in 
addition to service prior to the beginning of a full three-year term, without 
having been off the board for at least three years. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1310. Appointment of chairperson. 


The chairperson of the board shall be appointed from time to time as 
necessary by the council. The term of such individual as chairperson shall be 
for one year. The chairperson may be reappointed thereafter during his or her 
_ tenure on the board. The chairperson shall preside at all meetings of the board, 

shall prepare and present to the council the annual report of the board, and 
generally shall represent the board in its dealings with the public. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1311. Appointment of vice-chairperson. 


The vice chairperson of the board shall be appointed from time to time as 
necessary by the council. The term of such individual as vice chairperson shall 
be one year. The vice-chairperson may be reappointed thereafter during tenure 
on the board. The vice chairperson shall preside at and represent the board in 
the absence of the chairperson and shall perform such other duties as may be 
assigned to him or her by the chairperson or by the board. 


History Note: Statutory Authority Gs. 84- 
23, Readopted Effective December 8, 1994. 


D.1312. Source of funds. 


Funding for the program carried out by the board shall come from funds 
remitted from depository institutions by reason of interest earned on trust 
accounts established by lawyers pursuant to Rule 10.3 of the Rules of 
Professional Conduct, voluntary contributions from lawyers, and interest, 
dividends or other proceeds earned on the board’s funds from investments. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1313. Fiscal responsibility. 


‘ All funds of the board shall be considered funds of sti North Carolina State 
Bar, with the beneficial interest in those funds being vested in the board for 
grants to qualified applicants in the public interest, less administrative costs. 
These funds shall be administered and disbursed by the board in accordance 
with rules or policies developed by the North Carolina State Bar and approved 
by the North Carolina Supreme Court. The funds shall be used to pay the 
administrative costs of the IOLTA program and to fund grants approved by the 
board under the six categories approved by the North Carolina Supreme Court 
as outlined above. 
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(a) Maintenance of accounts: Audit. The funds of the IOLTA program shall 
be maintained in a separate account from funds of the North Carolina State 
Bar such that the funds and expenditures therefrom can be readily identified. 
The accounts of the board shall be audited on an annual basis. The audit will 
be conducted after the books are closed at a time determined by the auditors, 
but not later than March 31 of the year following the year for which the audit 
is to be conducted. 

(b) Investment criteria. The funds of the board shall be handled, invested 
and reinvested in accordance with investment policies adopted by the Council 
of the North Carolina State Bar for handling of dues, rents, and other revenues 
received by the North Carolina State Bar in carrying out its official duties. 

(c) Disbursements. Disbursement of funds of the board in the nature of 
grants to qualified applicants in the public interest, less administrative costs, 
shall be made by the board in accordance with policies developed by the North 
Carolina State Bar and approved by the North Carolina Supreme Court. The 
board shall adopt an annual operational budget and disbursements shall be 
made in accordance with the budget as adopted. The board shall determine the 
signatories on the IOLTA accounts. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1314. Meetings. 


The board by resolution may set regular meeting dates and places. Special 
meetings of the board may be called at any time upon notice given by the 
chairperson, the vice-chairperson or any two members of the board. Notice of 
meeting shall be given at least two days prior to the meeting by mail, telegram, 
facsimile transmission, or telephone. A quorum of the board for conducting its 
official business shall be a majority of the total membership of the board. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1315. Annual report. 


The board shall prepare at least annually a report of its activities and shall 
present same to the council one month prior to its annual meeting. . 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1316. Severability. 


If any provision of this plan or the application thereof is held invalid, the 
invalidity does not affect other provisions or application of the plan which can 
be given effect without the invalid Rromsion, or application, and to this end the 
provisions of the plan are severable. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


390 


§ D.1401 RULES OF NORTH CAROLINA STATE BAR § D.1401 


SECTION .1400. RULES GOVERNING THE 
ADMINISTRATION OF THE CLIENT 
SECURITY FUND OF THE NORTH 
CAROLINA STATE BAR 


D.1401. Purpose; Definitions. 


(a) The Client Security Fund of the North Carolina State Bar was estab- 
lished by the Supreme Court of North Carolina pursuant to an order dated 
August 29, 1984. The fund is a standing committee of the North Carolina State 
Bar Council pursuant to an order of the Supreme Court dated October 10, 
1984, as amended. Its purpose is to reimburse, in whole or in part in 
appropriate cases and subject to the provisions and limitations of the Supreme 
Court’s orders and these rules, clients who have suffered financial loss as the 
result of dishonest conduct of lawyers engaged in the private practice of law in 
North Carolina, which conduct occurred on or after January 1, 1985. 

(b) As used herein the following terms have the meaning indicated. 

(1) “Applicant” shall mean a person who has suffered a reimbursable loss 
because of the dishonest conduct of an attorney and has filed an application for 
reimbursement. 

(2) “Attorney” shall mean an attorney who, at the time of alleged dishonest 
conduct, was licensed to practice law by the North Carolina State Bar. The fact 
that the alleged dishonest conduct took place outside the state of North 
Carolina does not necessarily mean that the attorney was not engaged in the 
practice of law in North Carolina. 

(3) “Board” shall mean the Board of Trustees of the Client Security Fund. 

(4) “Council” shall mean the North Carolina State Bar Council. 

(5) “Dishonest conduct” shall mean wrongful acts committed by an attorney 
against an applicant in the nature of embezzlement from the applicant or the 
wrongful taking or conversion of monies or other property of the applicant, 
which monies or other property were entrusted to the attorney by the applicant 
by reason of an attorney-client relationship between the attorney and the 
applicant or by reason of a fiduciary relationship between the attorney and the 
applicant customary to the practice of law. 

(6) “Fund” shall mean the Client Security Fund of the North Carolina State 
Bar. 

(7) “Reimbursable losses” shall mean only those losses of money or other 
property which meet all of the following tests: 

(A) the dishonest conduct which occasioned the loss occurred on or after 
January 1, 1985; 

(B) the loss was caused by the dishonest conduct of an attorney acting either 
as an attorney for the applicant or in a fiduciary capacity for the benefit of the 
applicant customary to the private practice of law in the matter in which the 
loss arose; 

(C) the applicant has exhausted all viable means to collect applicant’s losses 
and has complied with these rules. 

(8) The following shall not be deemed “reimbursable losses”: 

(A) losses of spouses, parents, grandparents, children and siblings (includ- 
ing foster and half relationships), partners, associates or employees of the 
attorney(s) causing the losses; 

(B) losses covered by any bond, security agreement or insurance contract, to 
the extent covered thereby; 

(C) losses incurred by any business entity with which the attorney or any 
person described in Rule .1401(b)(8)(A) above is an officer, director, share- 
holder, partner, joint venturer, promoter or employee; 
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(D) losses, reimbursement for which has been otherwise received from or 
paid by or on behalf of the attorney who committed the dishonest conduct; 

(E) losses arising in investment transactions in which there was neither a 
contemporaneous attorney-client relationship between the attorney and the 
applicant nor a contemporaneous fiduciary relationship between the attorney 
and the applicant customary to the practice of law. By way of illustration but 
not limitation, for purposes of this rule (Rule .1401(b)(8)(E)), an attorney 
authorized or permitted by a person or entity other than the applicant as 
escrow or similar agent to hold funds deposited by the applicant for investment 
purposes shall not be deemed to have a fiduciary relationship with the 
applicant customary to the practice of law. 

(9) “State Bar” shall mean the North Carolina State Bar. 

(10) “Supreme Court” shall mean the North Carolina Supreme Court. 

(11) “Supreme Court orders” shall mean the orders of the Supreme Court 
dated August 29, 1984, and October 10, 1984, as amended, authorizing the 
establishment of the Client Security Fund of the North Carolina State Bar and 
approving the rules of procedure of the Fund. | 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. . 


D.1402. Jurisdiction: Authority. 


(a) Chapter 84 of the General Statutes vests in the State Bar authority to 
control the discipline, disbarment, and restoration of licenses of attorneys; to 
formulate and adopt rules of professional ethics and conduct; and to do all such 
things necessary in the furtherance of the purposes of the statutes governing 
the practice of the law as are not themselves prohibited by law. G.S. 84-22 
authorizes the State Bar to establish such committees, standing or special, as 
from time to time the council deems appropriate for the proper discharge of its 
duties; and to determine the number of members, composition, method of 
appointment or election, functions, powers and duties, structure, authority to 
act, and other matters relating to such committees. The rules of the State Bar, 
as adopted and amended from time to time, are subject to approval by the 
Supreme Court under G.S. 84-21. 3 

(b) The Supreme Court orders, entered in the exercise of the Supreme 
Court’s inherent power to supervise and regulate attorney conduct, authorized 
the establishment of the Fund, as a standing committee of the council, to be 
administered by the State Bar under rules and regulations approved by the 
Supreme Court. : 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 
D.1403. Operational responsibility. 


The responsibility for operating the Fund and the program of the board rests 
with the board, subject to the Supreme Court orders, the statutes governing 
the practice of law, the authority of the council, and the rules of the board. 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


D.1404. Size of board. 


The board shall have five members, four of whom must be attorneys in good 
standing and authorized to practice law in the state of North Carolina. 
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History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


D.1405. Lay participation. 


The board shall have one member who is not a licensed attorney. 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


D.1406. Appointment of Members; When; Removal. 


The members of the board shall be appointed by the council. Any member of 
the board may be removed at any time by the affirmative vote of a majority of 
the members of the council at a regularly called meeting. Vacancies occurring 
by reason of death, disability, resignation, or removal of a member shall be 
filled by appointment of the president of the State Bar with the approval of the 
council at its next quarterly meeting following the event giving rise to the 
vacancy, and the person so appointed shall serve for the balance of the vacated 
term. 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


D.1407. Term of office. 


Each member who is appointed to the board, other than a member appointed 
to fill a vacancy created by the death, disability, removal or resignation of a 
member, shall serve for a term of five years beginning as of the first day of the 
month following the date upon which the appointment is made by the council. 
A member appointed to fill a vacancy shall serve the remainder of the vacated 
term. 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


D.1408. Staggered terms. | 


It is intended that members of the board shall be elected to staggered terms 
such that one member is appointed in each year. 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


D.1409. Succession. 


Each member of the board shall be entitled to serve for one full five-year 
term. Amember appointed to fill a vacated term may be appointed to serve one 
full five-year term immediately following the expiration of the vacated term 
but shall not be entitled as of right to such appointment. No person shall be 
reappointed to the board until the expiration of three years following the last 
day of the previous term of such person on the board. | 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


393 


§ D.1410 RULES OF NORTH CAROLINA STATE BAR § D.1414 


ote 


D.1410. Appointment of chairperson. 


The chairperson of the board shall be appointed from aH members of the 
board annually by the council. The term of the chairperson shall be one year. 
The chairperson may be reappointed by the council thereafter during tenure on 
the board. The chairperson shall preside at all meetings of the board, shall | 
prepare and present to the council the annual report of the board, and 
generally shall represent the board in its dealings with the public. 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


D.1411. Appointment of vice-chairperson. 


The vice-chairperson of the board shall be appointed from the members of 
the board annually by the council. The term of the vice-chairperson shall be 
one year. The vice-chairperson may be reappointed by the council thereafter 
during tenure on the board. The vice-chairperson shall preside at and 
represent the board in the absence of the chairperson and shall perform such 
other duties as may be assigned to him by the chairperson or by the board. 


_. History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


D.1412. Source of funds. 


Funds for the program carried out by the board shall come from assessments 
of members of the State Bar as ordered by the Supreme Court, from vOlUnEary 
contributions, and as may otherwise be received by the Fund. 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


D.1413. Fiscal responsibility. 


All funds of the board shall be considered funds of the State Bar and shall be 
maintained, invested, and disbursed as follows: 

(a) Maintenance of accounts; Audit. The State Bar shall maintain a separate 
account for funds of the board such that such funds and expenditures 
therefrom can be readily identified. The accounts of the board shall be audited 
annually in connection with the audits of the State Bar. 

(b) Investment criteria. The funds of the board shall be kept, invested, and 
reinvested in accordance with investment policies adopted by the council for 
dues, rents, and other revenues received by the State Bar in carrying out its 
official duties. In no case shall the funds be invested or reinvested in 
investments other than such as are permitted to fiduciaries under the General 
Statutes of North Carolina. 

(c) Disbursement. Disbursement of funds of the board shall be made by or 
under the direction of the secretary of the State Bar. 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


D.1414. Meetings. 


The annual meeting of the board shall be held in October of each year in 
connection with the annual meeting of the State Bar. The board by resolution 
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may set other regular meeting dates and places. Special meetings of the board 
may be called at any time upon notice given by the chairperson, the vice- 
chairperson, or any two members of the board. Notice of meeting shall be given 
at least two days prior to the meeting by mail, telegram, facsimile transmission 
or telephone. A quorum of the board for conducting its official business shall be 
a majority of the members serving at a particular time. Written minutes of all 
meetings shall be prepared and maintained. 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


D.1415. Annual report. 


The board shall prepare at least annually a report of its activities and shall 
present the same to the council at the annual meeting of the State Bar. 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


D.1416. Appropriate uses of the client security fund. 


(a) The board may use or employ the Fund for any of the following purposes 
within the scope of the board’s objectives as heretofore outlined: 

(1) to make reimbursements on approved applications as herein provided; 

(2) to purchase insurance to cover such losses in whole or in part as is 
deemed appropriate; 

(3) to invest such portions of the Fund as may not be needed currently to 
reimburse losses, in such investments as are permitted to fiduciaries by the 
General Statutes of North Carolina; | 

(4) to pay the administrative expenses of the board, including employment 
of counsel to prosecute subrogation claims. 

(b) The board with the authorization of the council shall, in the name of the 
North Carolina State Bar, enforce any claims which the board may have for 
restitution, subrogation, or otherwise, and may employ and compensate 
consultants, agents, legal counsel, and such other employees as it deems 
necessary and appropriate. 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


D.1417. Applications for reimbursement. 


(a) The board shall prepare a form of application for reimbursement which 
shall require the following minimum information, and such other information 
as the board may from time to time specify: 

(1) the name and address of the applicant; 

(2) the name and address of the attorney who is alleged to have engaged in 
dishonest conduct; 

(3) the amount of the alleged loss for which application is made; 

(4) the date on or period of time during which the alleged loss occurred; 

(5) a general statement of facts relative to the application; 

(6) a description of any relationship between the applicant and the attorney 
of the kinds described in Rules .1401 (b)(8)(A) and (C) of this subchapter; 

(7) verification by the applicant; 

(8) all supporting documents, including 

(A) copies of any court proceedings against the attorney; 
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(B) copies of all documents showing any reimbursement or receipt of funds 
in payment of any portion of the loss. | 

(b) The application shall contain the following statement in boldface type: — 

“IN ESTABLISHING THE CLIENT SECURITY FUND PURSUANT TO 
ORDER OF THE SUPREME COURT OF NORTH CAROLINA, THE NORTH 
CAROLINA STATE BAR DID NOT CREATE OR ACKNOWLEDGE ANY 
LEGAL RESPONSIBILITY FOR THE ACTS OF INDIVIDUAL ATTORNEYS 
IN THE PRACTICE OF LAW. ALL REIMBURSEMENTS OF LOSSES FROM 
THE CLIENT SECURITY FUND SHALL BE A MATTER OF GRACE IN THE 
SOLE DISCRETION OF THE BOARD ADMINISTERING THE FUND AND 
NOT A MATTER OF RIGHT. NO APPLICANT OR MEMBER OF THE 
PUBLIC SHALL HAVE ANY RIGHT IN THE CLIENT SECURITY FUND AS - 
A THIRD PARTY BENEFICIARY OR OTHERWISE.” 

(c) The application shall be filed in the office of the State Bar in Raleigh, 
North Carolina, attention Client Security Fund Board, and a copy shall be 
transmitted by such office to the chairperson of the board. 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


D.1418. Processing applications. 


(a) The board shall cause an investigation of all applications filed with the 
State Bar to determine whether the application is for a reimbursable loss and 
the extent, if any, to which the application should be paid from the Fund. 

(b) The chairperson of the etseaeh shall assign each application to a member 
of the board for review and report. Wherever possible, the member to whom 
such application is referred shall practice in the county wherein the attorney 
practices or practiced. 

(c) Acopy of the application shall be served upon or sent by registered mail 
to the last known address of the attorney who it is alleged committed an act of | 
dishonest conduct. 

(d) After considering a report of investigation as to an application, any 
board member may request that testimony be presented concerning the 
application. In all cases, the alleged defalcating attorney or his or her 
representative will be given an opportunity to be heard by the board if the 
attorney so requests. . 

(e) The board shall operate the Fund so that, taking into account assess- 
ments ordered by the Supreme Court but not yet received and anticipated 
investment earnings, a principal balance of approximately $1,000,000 is 
maintained. Subject to the foregoing, the board shall, in its discretion, 
determine the amount of loss, if any, for which each applicant should be 
reimbursed from the Fund. In making such determination, the board shall 
consider, inter alia, the following: 

(1) the negligence, if any, of the applicant which contributed to the loss; 
(2) the comparative hardship which the applicant suffered because of the 
OSS; 

(3) the total amount of reimbursable losses of applicants on account of any 
one attorney or firm or association of attorneys; 

(4) the total amount of reimbursable losses in previous years for which total 
reimbursement has not been made and the total assets of the Fund; 

(5) the total amount of insurance or other source of funds available to 
compensate the applicant for any reimbursable loss. 

(f) The board may, in its discretion, allow further reimbursement in any 
year of a reimbursable loss reimbursed in part by it in prior years. 

(g) Provided, however, and the foregoing notwithstanding, in no case shall 
the Fund reimburse the otherwise reimbursable losses sustained by any one 
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applicant as a result of the dishonest conduct of one attorney in an amount in 
excess of $100,000. 

(h) No reimbursement shall be made to any applicant iat reimburse- 
ment is approved by a majority vote of the entire board at a duly held meeting 
at which a quorum is present. | 

(i) No attorney shall be compensated by the board for prosecuting an 
application before it. 

(j) An applicant may be advised of the status of the board’s consideration of 
the application and shall be advised of the final determination of the board. 

(k) All applications, proceedings, investigations, and reports involving ap- 
plicants for reimbursement shall be kept confidential until and unless the 
board authorizes reimbursement to the applicant, or the attorney alleged to 
have engaged in dishonest conduct requests that the matter be made public. 
All participants involved in an application, investigation, or proceeding (in- 
cluding the applicant) shall conduct themselves so as to maintain the confi- 
dentiality of the application, investigation or proceeding. This provision shall 
not be construed to deny relevant information to be provided by the board to 
disciplinary committees or to anyone else to whom the council authorizes 
release of information. 

(1) The board may, in its discretion, for newly discovered evidence or other 
compelling reason, grant a request to reconsider any application which the 
board has denied in whole or in part; otherwise, such denial is final and no 
further consideration shall be given by the board to such application or another 
application upon the same alleged facts. 


History Note: Authority — Orders of the December 8, 1994; Amended effective March 6, 
North Carolina Supreme Court, August 29, 1997. 
1984; October 10, 1984; Readopted effective 


D.1419. Subrogation for reimbursement.. 


(a) In the event reimbursement is made to an applicant, the State Bar shall 
be subrogated to the amount reimbursed and may bring an action against the 
attorney or the attorney's estate either in the name of the applicant or in the 
name of the State Bar. As a condition of reimbursement, the applicant may be 
required to execute a “subrogation agreement” to such effect. Filing of an 
application constitutes an agreement by the applicant that the North Carolina 
State Bar shall be subrogated to the rights of the applicant to the extent of any 
reimbursement. Upon commencement of an action by the State Bar pursuant 
to its subrogation rights, it shall advise the reimbursed applicant at his or her 
last known address. A reimbursed applicant may then join in such action to 
recover any loss in excess of the amount reimbursed by the Fund. Any amounts 


recovered from the attorney by the board in excess of the amount to which the 
_ Fund is subrogated, less the board’s actual costs of such recovery, shall be paid 


to or retained by the applicant as the case may be. 

(b) Before receiving a payment from the Fund, the person who is to receive 
such payment or his or her legal representative shall execute and deliver to the 
board a written agreement stating that in the event the reimbursed applicant 
or his or her estate should ever receive any restitution from the attorney or his 


_or her estate, the reimbursed applicant agrees that the Fund shall be repaid up 


to the amount of the reimbursement from the Fund plus expenses. 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 
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~ 


D.1420. Authority reserved by the Supreme Court. 


The Fund may be modified or abolished by the Supreme Court. In the event 
of abolition, all assets of the Fund shall be disbursed by order of the Supreme 
‘Court. 


History Note: Authority — Orders of the 1984, October 10, 1984, Readopted Effective 
North Carolina Supreme Court, August 29, December 8, 1994. 


SECTION .1500. RULES CONCERNING THE 
ADMINISTRATION OF THE CONTINUING 
LEGAL EDUCATION PROGRAM 


D.1501. Purpose and definitions. 


(a) Purpose. : 

The purpose of these continuing legal education rules is to assist lawyers 
licensed to practice and practicing law in North Carolina in achieving and 
maintaining professional competence for the benefit of the public whom they 
serve. The North Carolina State Bar, under Chapter 84 of the General Statutes 
of North Carolina, is charged with the responsibility of providing rules of 
professional conduct and with disciplining attorneys who do not comply with 
such rules. The Rules of Professional Conduct adopted by the North Carolina 
State Bar and approved by the Supreme Court of North Carolina require that 
lawyers adhere to important ethical standards, including that of rendering 
competent legal services in the representation of their clients. : 

At a time when all aspects of life and society are changing rapidly or 
becoming subject to pressures brought about by change, laws and legal 
principles are also in transition (through additions to the body of law, 
modifications and amendments) and are increasing in complexity. One cannot 
render competent legal services without continuous education and training. 

The same changes and complexities, as well as the economic orientation of 
society, result in confusion about the ethical requirements concerning the 
practice of law and the relationships it creates. The data accumulated in the 
discipline program of the North Carolina State Bar argue persuasively for the 
establishment of a formal program for continuing and intensive training in 
professional responsibility and legal ethics. 

It has also become clear that in order to render legal services in a 
professionally responsible manner, a lawyer must be able to manage his or her 
law practice competently. Sound management practices enable lawyers to 
concentrate on their clients’ affairs while avoiding the ethical problems which - 
can be caused by disorganization. These rules therefore provide for the 
administration of a law practice assistance program which is expected to 
emphasize training in law office management. | 

It is in response to such considerations that the North Carolina State Bar 
has adopted these minimum continuing legal education requirements. The 
purpose of these minimum continuing legal education requirements is the 
same as the purpose of the Rules of Professional Conduct themselves—to 
ensure that the public at large is served by lawyers who are competent and 
maintain high ethical standards. 

(b) Definitions. 

_ (1) “Accredited sponsor” shall mean an organization whose entire continu- 
ing legal education program has been accredited by the Board of Continuing 
Legal Education. : : 

_ (2) “Active member” shall include any person who is licensed to practice law 
in the state of North Carolina and who is an active member of the North 
Carolina State Bar. 
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(3) “Approved activity” shall mean a specific, individual legal education 
activity presented by an accredited sponsor or presented by other than an 
accredited sponsor if such activity is approved as a legal education activity 
under these rules by the Board of Continuing Legal Education. 


(4) “Board” means the Board of Continuing Legal Education created by — 


these rules. 

(5) “Continuing legal eae en or “CLE” is any legal, judicial or other 
educational activity accredited by the board. Generally, CLE will include 
educational activities designed principally to maintain or advance the profes- 
sional competence of lawyers and/or to expand an appreciation and under- 
standing of the professional responsibilities of lawyers. 

(6) “Council” shall mean the North Carolina State Bar Council. 

(7) “Credit hour” means an increment of time of 60 minutes which may be 
divided into segments of 30 minutes or 15 minutes, but no smaller. 

(8) “Inactive member” shall mean a member of the North Carolina State Bar 
who is on inactive status. 

(9) “In-house continuing legal education” shall mean courses or programs 
offered or conducted by law firms, either individually or in connection with 
other law firms, corporate legal departments, or similar entities primarily for 
the education of their members. The board may exempt from this definition 
those programs which it finds 

(a) to be conducted by public or quasi-public organizations or associations 
for the education of their employees or members; 

(b) to be concerned with areas of legal education not generally offered by 
Bere of programs attended by lawyers engaged in the private practice of 
aw. 

(10) “Law practice assistance program” shall mean a program administered 
by the board to provide training in the area of law office management. 

(11) “Membership and Fees Committee” shall mean the Membership and 
Fees Committee of the North Carolina State Bar. 

(12) A “newly admitted active member” is one who becomes dn active 
member of the North Carolina State Bar for the first time, has been reinstated, 
or has changed from inactive to active status. 

(13) “Practical skills courses” are those courses which are devoted primarily 
to instruction of basic practice procedures and techniques of law as distinct 
from substantive law. Examples of such courses would include preparation of 
legal documents and correspondence, and development of specific basic law- 
yering skills, such as voir dire, jury argument, introducing evidence, and 
efficient management of a law office. 

(14) “Professional responsibility” shall mean those courses or segments of 
courses devoted to 

(a) the substance, the underlying rationale, and the practical application of 
the Rules of Professional Conduct; 

(b) the professional obligations ‘of the attorney to the client, the court, the 
public, and other lawyers, and 

(c) the effects of substance abuse and chemical dependency on a lawyer’s 
professional responsibilities. This definition shall be interpreted consistent 
with the provisions of Rule .1501(b)(5) above. 

(15) “Rules” shall mean the provisions of the continuing legal education 
rules established by the Supreme Court of North Carolina (Section .1500 of 
this subchapter). 

(16) “Sponsor” is any person or entity presenting or offering to present one 
or more continuing legal education programs, whether or not an accredited 
sponsor. 

(17) “Year” shall mean calendar year. 
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History Note: Authority — Order of the cember 8, 1994; Amended effective March 6, 
North Carolina Supreme Court, October 7, 1997. ; 
1987, 318 N.C. 711; Readopted effective De- . 


D.1502. Jurisdiction: Authority. 


The Council of the North Carolina State Bar hereby establishes the Board of 
Continuing Legal Education (board) as a standing committee of the council, 
which board shall have authority to establish regulations governing a continu- 
ing legal education program and a law practice assistance program for 
attorneys licensed to practice law in this state. | 

History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1503. Operational responsibility. 


The responsibility for operating the continuing legal education program and 
the law practice assistance program shall rest with the board, subject to the 
statutes governing the practice of law, the authority of the council, and the 
rules of governance of the board. ) | 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1504. Size of board. 


The board shall have nine members, all of whom must be attorneys in good 
standing and authorized to practice in the state of North Carolina. 


History Note: Authority — Order of the 1987, 318 N.C..711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1505. Lay participation. 


The board shall have no members who are not licensed attorneys. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October rf cember 8, 1994. 


D.1506. Appointment of members; When; Removal. | 


The members of the board shall be appointed by the council. The first 
members of the board shall be appointed as of the quarterly meeting of the 
council following the creation of the board. Thereafter, members shall be 
appointed annually as of the same quarterly meeting. Vacancies occurring by 
reason of death, resignation, or removal shall be filled by appointment of the 
council at the next quarterly meeting following the event giving rise to the 
vacancy, and the person so appointed shall serve for the balance of the vacated 
term. Any member of the board may be removed at any time by an affirmative 
phe a majority of the members of the council in session at a regularly called 
meeting. ! 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 
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D.1507. Term of office. 


Each member who is appointed to the board shall serve for a term of three 
years beginning as of the first day of the month following the date on which the 
appointment is made by the council. See, however, Rule .1508 of this subchap- 
ter. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1508. Staggered terms. 


_It is intended that members of the board shall be elected to staggered terms 
such that three members are appointed in each year. Of the initial board, three 
members shall be elected to terms of one year, three members shall be elected 
to terms of two years, and three members shall be elected to terms of three 
years. Thereafter, three members shall be elected each year. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1509. Succession. 


Each member of the board shall be entitled to serve for one full three-year 
term and to succeed himself or herself for one additional three-year term. 
Thereafter, no person may be reappointed without having been off the board 
for at least three years. 


Fustory Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1510. Appointment of chairperson. 


The chairperson of the board shall be appointed from time to time as 
necessary by the council. The term of such individual as chairperson shall be 
one year. The chairperson may be reappointed thereafter during his or her 
tenure on the board. The chairperson shall preside at all meetings of the board, 
shall prepare and present to the council the annual report. of the board, and 
generally shall represent the board in its dealings with the public. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1511. Appointment of vice-chairperson. 


The vice-chairperson of the board shall be appointed from time to time as 
necessary by the council. The term of such individual as vice-chairperson shall 
be one year. The vice-chairperson may be reappointed thereafter during tenure 
on the board. The vice-chairperson shall preside at and represent the board in 
the absence of the chairperson and shall perform such other duties as may be 
assigned to him or her by the chairperson or by the board. 


History Note: Authority — Order of the 1987, 318° N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, ceniber 8, 1994. 
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D.1512. Source of funds. 


(a) Funding for the program carried out by the board shall come from 
sponsor’s fees and attendee’s fees as provided below, as well as from duly 
assessed penalties for noncompliance and from reinstatement fees. 

(1) Accredited sponsors located in North Carolina (for courses offered within 
or outside North Carolina), or accredited sponsors not located in North 
Carolina (for courses given in North Carolina), or unaccredited sponsors 
located within or outside of North Carolina (for accredited courses within 
North Carolina) shall, as a condition of conducting an approved activity, agree 
to remit a list of North Carolina attendees and to pay a fee for each active 
member of the North Carolina State Bar who attends the program for CLE 
credit. The sponsor’s fee shall be based on each credit hour of attendance, with 
a proportional fee for portions of a program lasting less than an hour. The fee 
shall be set by the board upon approval of the council. Any sponsor, including 
an accredited sponsor, which conducts an approved activity which is offered 
without charge to attendees shall not be required to remit the fee under this 
section. Attendees who wish to receive credit for attending such an approved 
activity shall comply with Rule .1512(a)(2) below. 

(2) The board shall fix a reasonably comparable fee to be paid by individual 
attorneys who attend for CLE credit approved continuing legal education 
activities for which the sponsor does not submit a fee under Rule .1512(a)(1) 
above. Such fee shall accompany the member’s annual affidavit. The fee shall 
be set by the board upon approval of the council. 

(b) Funding for a law practice assistance program shall be from user fees set 
by the board upon approval of the council and from such other funds as the 
council may provide. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- - 
North Carolina Supreme Court, October 7, cember 8, 1994. . 


D.1513. Fiscal responsibility. 


All funds of the board shall be considered funds of the North Carolina State 
Bar and shall be administered and disbursed accordingly. 

(a) Maintenance of accounts: Audit. The North Carolina State Bar shall 
maintain a separate account for funds of the board such that such funds and 
expenditures therefrom can be readily identified. The accounts of the board - 
shall be audited on an annual basis in connection with the audits of the North 
Carolina State Bar. ) 

(b) Investment criteria. The funds of the board shall be handled, invested 
and reinvested in accordance with investment policies adopted by the council 
for the handling of dues, rents, and other revenues received by the North 
Carolina State Bar in carrying out its official duties. 

(c) Disbursement. Disbursement of funds of the board shall be made by or 
under the direction of the secretary-treasurer of the North Carolina State Bar 
pursuant to authority of the council. The members of the board shall serve on 
a voluntary basis without compensation, but may be reimbursed for the 
reasonable expenses incurred in attending meetings of the board or its 
committees. 

(d) All revenues resulting from the CLE program, including fees received 
from attendees and sponsors, late filing penalties, late compliance fees, 
reinstatement fees, and interest on a reserve fund shall be applied first to the 
expense of administration of the CLE program including an adequate reserve 
fund. Excess funds may be expended by the council on lawyer competency 
programs approved by the council. 
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History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1514. Meetings. 


The annual meeting of the board shall be held in October of each year in 
connection with the annual meeting of the North Carolina State Bar. The 
board by resolution may set regular meeting dates and places. Special 
meetings of the board may be called at any time upon notice given by the 
chairperson, the vice-chairperson, or any two members of the board. Notice of 
meeting shall be given at least two days prior to the meeting by mail, telegram, 
facsimile transmission or telephone. A quorum of the board for conducting its 
official business shall be a majority of the members serving at a particular 
time. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1515. Annual report. 


_The board shall prepare at least annually a report of its activities and shall 
present the same to the council one month prior to its annual meeting. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1516. Powers and duties of the board. 


The board shall have the following powers and duties: 

(1) to exercise general supervisory authority over the administration of 
these rules; 

(2) to adopt. and amend regulations consistent with these rules with the 
approval of the council; 

(3) to establish an office or offices and to employ such persons as the board 
deems necessary for the proper administration of these rules, and to delegate 
to them appropriate authority, subject to the review of the council; 

(4) to report annually on the activities and operations of the board to the 
council and make any recommendations for changes in the rules or methods of 
operation of the continuing legal education program; 

(5) to submit an annual budget to the council for approval and to ensure that 
expenses of the board do not exceed the annual budget approved by the council; 

(6) to administer a law office assistance program for the benefit of lawyers 
who request or are required to obtain training in the area of law office 
management. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1517. Scope and exemptions. 


(a) Except as provided herein these rules shall apply to every active member 
licensed by the North Carolina State Bar. 

(b) The governor, the lieutenant governor, and all members of the council of 
state, all members of the federal and state judiciary, members of the United 
States Senate, members of the United States House of Representatives, 
members of the North Carolina General Assembly and members of the United 
States Armed Forces on full-time active duty are exempt. All active members, 
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including members of the judiciary, who are exempt are encouraged to attend 
and participate in legal education programs. | | 

(c) Any active member residing outside of North Carolina or any active 
member residing inside North Carolina who is a full-time teacher at the 
Institute of Government of the University of North Carolina at Chapel Hill or 
at a law school in North Carolina accredited by the American Bar Association — 
and who in each case neither practices in North Carolina nor represents North 
Carolina clients on matters governed by North Carolina law shall be exempt 
from the requirements of these rules upon written application to the board. 
Such application shall be filed on or before the due date for the payment of 
annual dues, or sooner as the circumstances may require, and shall be in effect 
for the year for which the application was made. 

(d) The board may exempt an active member from the continuing legal 
education requirements for a period of not more than one year at a time upon 
a finding by the board of special circumstances unique to that member 
constituting undue hardship or other reasonable basis for exemption, or for a 
longer period upon a finding of a permanent disability. 

(e) Nonresident attorneys from other jurisdictions who are temporarily 
admitted to practice in a particular case or proceeding pursuant to the. 
provisions of G.S. 84-4.1 shall not be subject to the requirements of these rules. 

(f) The board may exempt an active member from the continuing legal 
education requirements if ’ : | 

(1) the member is sixty-five years of age or older and 

(2) the member does not render legal advice to or represent a client unless — 
the member associates another active member who assumes responsibility for 
the advice or representation. : 7 


History Note: Authority — Order of the cember 8, 1994; Amended effective February 
North Carolina Supreme Court, October 7, 12, 1997. 
1987, 318 N.C. 711; Readopted effective De- 


D.1518. Continuing legal education program. 


(a) Each active member subject to these rules shall complete 12 hours of 
approved continuing legal education during each calendar year beginning 
January 1, 1988, as provided by these rules and the regulations adopted 
thereunder. 

(b) Of the 12 hours 

(1) i least 2 hours shall be devoted to the area of professional responsibil- 
ity; an 3 

(2) at least once every three calendar years, each member shall be required 
to attend a specially designed three-hour block course of instruction devoted 
exclusively to the area of professional responsibility which will satisfy the 
requirement of Rule .1518(b)(1) above. | 

(c) During each of the first three years of admission, newly admitted active 
members shall be required to take a minimum of 9 of the 12 hours of 
continuing legal education in practical skills courses. The board may provide 
by regulation for exempting newly admitted members with prior experience as 
practicing lawyers from the requirements of this paragraph. 

_ (d) Members may carry over up to 12 credit hours earned in one calendar 
year to the next calendar year, which may include those hours required by Rule 
.1518(b)(1) above, but may not include those hours required by Rule .1518(b)(2) 
above. Additionally, a newly admitted active member may include as credit 
hours which may be carried over to the next succeeding year, any approved 
CLE hours earned after that member’s graduation from law school. 
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History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1519. Accreditation standards. 


The board shall approve continuing legal education activities which meet the 
following standards and provisions. 

(1) They shall have significant intellectual or practical content and the 
primary objective shail be to increase the participant’s professional compe- 
tence and proficiency as a lawyer. 

(2) They shall constitute an organized program of learning dealing with 
matters directly related to the practice of law, professional responsibility or 
ethical obligations of lawyers. 

(3) Credit may be given for continuing legal education activities where bg 
instruction is used or mechanically or electronically recorded or reproduced 
material is used, including videotape or satellite transmitted programs. 

(4) Continuing legal education materials are to be prepared, and activities 

conducted, by an individual or group qualified by practical or academic 
experience in a setting physically suitable to the educational activity of the 
program and equipped with suitable writing surfaces or sufficient space for 
taking notes. 
(5) Thorough, high quality, and carefully prepared written materials should 
_be distributed to all attendees at or before the time the course is presented. It 
is recognized that written materials are not suitable or readily available for 
some types of subjects. The absence of written materials for distribution 
should, however, be the exception and not the rule. 

(6) Any accredited sponsor must remit fees as required and keep and 
maintain attendance records of each continuing legal education program 
sponsored by it, which shall be furnished to the board in accordance with 
regulations. 

(7) In-house continuing legal education and self-study shall not be approved 
or accredited for the purpose of complying with Rule .1518 of this subchapter. 

(8) Programs that cross academic lines, such as accounting-tax seminars, 
may be considered for approval by the board. However, the board must be 
satisfied that the content of the activity would enhance legal skills or the 
ability to practice law. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1520. Accreditation of sponsors and programs. 


(a) An organization desiring accreditation as an accredited sponsor of 
courses, programs, or other continuing legal education activities may apply for 
accredited sponsor status to the board. The board shall approve a sponsor as an 
accredited sponsor if it is satisfied that the sponsor’s programs have met the 
standards set forth in Rule .1519 of this subchapter and regulations estab- 
lished by the board. 

(b) Once an organization has been accredited as an accredited sponsor, then 
the continuing legal education programs sponsored by that organization are 
presumptively approved for credit, provided that the standards set out in Rule 

.1519 of this subchapter and the provisions of Rule .1512 of this subchapter are 
met. The board may at any time reevaluate and grant or revoke the presumip: 
tive approval status of an accredited sponsor. 

(c) Any organization not accredited as an accredited sponsor suhich desires 
approval of a course or program shall apply to the board which shall adopt 
regulations to administer the accreditation of such programs consistent with 
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the provisions of Rule .1519 of this subchapter. Applicants denied approval of 
a program may request reconsideration of such a decision by submitting a 
letter of appeal to the board within 15 days of receipt of the notice of 
disapproval. The decision by the board on an appeal is final. : 

(d) An active member desiring approval of a course or program which has 
not otherwise been approved shall apply to the board which shall adopt 
regulations to administer approval requests consistent with the requirements 
of Rule .1519 of this subchapter. Applicants denied approval of a program may 
request reconsideration of such a decision by submitting a letter of appeal to 
the board within 15 days of the receipt of the notice of disapproval. The 
decision by the board on an appeal is final. | | 

(e) The board may provide by regulation for an announcement of accredita- 
tion for an approved continuing legal education program. : 

(f) The board may provide by regulation for the accredited sponsor, sponsor, 
or active member for whom a continuing legal education program has been 
approved to maintain and provide such records as required by the board. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1521. Credit hours. 


The board may designate by regulation the number of credit hours to be | 
earned by participation, including, but not limited to, teaching, in continuing 
legal education activities approved by the board. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1522. Annual report. 


Commencing in 1989, each active member of the North Carolina State Bar 
shall make an annual written report to the North Carolina State Bar in such 
form as the board shall prescribe by regulation concerning compliance with the 
continuing legal education program for the preceding year or declaring an 
exemption under Rule .1517 of this subchapter, unless the board’s records 
indicate that such member has been previously exempted and the circum- 
stances resulting in the exemption are unchanged. It shall be the responsibil- 
ity of any previously exempted member whose circumstances have changed 
and who is-therefore not presently qualified for an exemption to notify the 
board of such changed circumstances within 30 days after such become 
apparent and to satisfy fully the requirements of these rules for the year 
following such change in circumstances. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1523. Noncompliance. 


(a) Failure to comply with rules may result in suspension. A member who is 
required to file a report of CLE credits and does not do so or who fails to meet 
the minimum requirements of these rules, including the payment of duly 
assessed penalties and attendee fees, may be suspended from the practice of 
law in the state of North Carolina. 

(b) Notice of failure to comply. The board shall notify a member who appears 
to have failed to meet the requirements of these rules that the member will be 
suspended from the practice of law in this state, unless the member shows good 
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cause in writing why the suspension should not be made or the member shows 
in writing that he or she has complied with the requirements within a 90-day 
period after receiving the notice. Notice shall be served on the member 
pursuant to Rule 4 of the North Carolina Rules of Civil Procedure and may be 
served by a State Bar investigator or any other person authorized thereunder 
to serve process. 

(c) Entry of order of suspension upon tare to respond to notice to show 
cause. Ninety-three days after mailing such notice, if no written response is 
filed with the board by the member attempting to show good cause or 
attempting to show that the member has complied with the requirements of 
these rules, upon the recommendation of the board and the Membership and 
Fees Committee, the council may enter an order suspending the member from 
the practice of law. The order shall be entered and served as set forth in the 
Procedures of the Membership and Fees Committee, Rule .0903(c) of this 
subchapter. 

(d) Procedure upon submission of a timely response to a notice to show cause. 

(1) Consideration by the board. If the member files a timely written response 
to the notice, the board shall consider the matter at its next regularly 
scheduled meeting or may delegate consideration of the matter to a duly 
appointed committee of the board. The board shall review all evidence 
presented by the member to determine whether good cause has been shown or 
to determine whether the member has complied with the requirements of these 
rules within the 90-day period after receiving the notice to show cause. 

(2) Recommendation of the board. The board shall determine whether the 
member has shown good cause why the member should not be suspended. If 
the board determines that good cause has not been shown and that the 
member has not shown compliance with these rules within the 90-day period 
after receipt of the notice to show cause, then the board shall refer the matter 
to the Membership and Fees Committee for hearing together with a written 
recommendation to the Membership and Fees Committee that the member be 
suspended. 

(3) Consideration by and recommendation of the Membership and Fees 
Committee. The Membership and Fees Committee shall consider the matter at 
its next regularly scheduled meeting. The burden of proof shall be upon the 
member to show cause by clear, cogent and convincing evidence why the 
member should not be suspended from the practice of law for the apparent 
failure to comply with the rules governing the continuing legal education 
program. Except as set forth above, the procedure for such hearing shall be as 
set forth in the Procedures of the Membership and Fees Committee, Rule 
.0903(d)(1) and (2) of this subchapter. 

(4) Order of suspension. Upon the recommendation of the Membership and 
Fees Committee, the council may determine that the member has not complied 
with these rules and may enter an order suspending the member from the 
practice of law. The order shall be entered and served as set forth in the 
Procedures of the Membership and Fees Committee, Rule .0903(d)(3) of this 
subchapter. 

(e) Late compliance fee. Any member who complies with the requirements of 
the rules during the 90-day period after receiving the notice to show cause 
shall pay a late compliance fee as set forth in Rule .1608(b) of this subchapter. 


History Note: Authority — Order of the cember 8, 1994; Amended effective March 7, 
North Carolina Supreme Court, October 7, 1996; Amended effective March 6, 1997. 
1987, 318 N.C. 711; Readopted effective De- 
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D.1524. Reinstatement. 


(a) Reinstatement within 30 days of service of suspension order. A member 
who is suspended for noncompliance with the rules governing the continuing 
legal education program may petition the secretary for an order of reinstate- 
ment of the member’s license at any time up to 30 days after the service of the 
suspension order upon the member. The secretary shall enter an order 
reinstating the member to active status upon receipt of a timely written 
request and satisfactory showing by the member that the member has cured 
the continuing legal education deficiency for which the member was sus- 
pended. Such member shall not be required to file a formal reinstatement 
petition or pay a $250 reinstatement fee. 3 

(b) Procedure for reinstatement more than 30 days after service of the order 
of suspénsion. Except as noted below, the procedure for reinstatement more 
than 30 days after service of the order of suspension shall be as set forth in the 
Procedures for the Membership and Fees Committee, Rule .0904(c) and (d) of 
this subchapter, and shall be administered by the Membership and Fees 
Committee. | | | 

(c) Reinstatement petition. At any time more than 30 days after service of an 
order of suspension on a member, a member who has been suspended for 
noncompliance with the rules governing the continuing legal education pro- 
gram may seek reinstatement by filing a reinstatement petition with the 
secretary. The secretary shall transmit a copy of the petition to each member 
of the board. The reinstatement petition shall contain the information and be 
in the form required by Rule .0904(c) of this subchapter. If not otherwise set 
forth in the petition, the member shall attach a statement to the petition in 
which the member shall state with particularity the accredited legal education 
courses which the member has attended and the number of credit hours 
obtained in order to cure any continuing legal education deficiency for which 
the member was suspended. 

(d) Reinstatement fee. In lieu of the $125.00 reinstatement fee required by 
Rule .0904(c)(4)(A), the petition shall be accompanied by a reinstatement fee 
- payable to the board, in the amount of $250.00 as required by Rule .1609(a) of 
this subchapter. | : 

(e) Determination of board; Transmission to membership and fees commit- 
tee. Within 30 days of the filing of the petition for reinstatement with the 
secretary, the board shall determine whether the deficiency has been cured. 
The board’s written determination and the reinstatement petition shall be 
transmitted to the secretary within five days of the determination by the 
board. The secretary shall transmit a copy of the petition and the board’s 
recommendation to each member of the Membership and Fees Committee. 

(f) Consideration by membership and fees committee. The Membership and 
Fees Committee shall consider the reinstatement petition, together with the 
board’s determination, pursuant to the requirements of Rule .0902(c)-(f). 

(g) Hearing upon denial of petition for reinstatement. The procedure for 
hearing upon the denial by the Membership and Fees Committee of a petition 
for reinstatement shall be as provided in Section .1000 of this subchapter. 


History Note: Authority — Order of the cember 8, 1994; Amended effective March 7, 
North Carolina Supreme Court, October 7, 1996; Amended effective March 6, 1997. 
1987, 318 N.C. 711; Readopted effective De- 


D.1525. Confidentiality. | 


Unless otherwise directed by the Supreme Court of North Carolina, the files, 
records, and proceedings of the board, as they relate to or arise out of any 
failure of any active member to satisfy the requirements of these rules shall be 
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deemed confidential and shall not be disclosed, except in furtherance of the 
duties of the board or upon the request of the active member affected or as they 
ia be nieduces in evidence or otherwise produced in proceedings under 
these rules. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. : 


D.1526. Effective date. 


(a) The effective date of these rules shall be January 1, 1988. 

(b) Active members licensed prior to July 1 of any calendar year shall meet 
the continuing legal education requirements of these rules for such year. 

(c) Active members licensed after June 30 of any calendar year must meet 
the continuing legal education requirements of these rules for the next 
calendar year. 


History Note: Authority — Order of the 1987, 318 N.C..711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1527. Regulations. 


The following regulations (Section .1600 of the Rules of the North Carolina 
State Bar) for the continuing legal education program are hereby adopted and 
shall remain in effect until revised or amended by the board with the approval 
of the council. The board may adopt other regulations to implement the 
continuing legal education program with the approval of the council. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


SECTION .1600. REGULATIONS GOVERNING THE ADMINISTRATION 
OF THE CONTINUING LEGAL EDUCATION PROGRAM 


Section D.1601. Organization. 


(a) Quorum. Five members shall constitute a quorum of the board. 

(b) The executive committee. The executive committee of the board shall be 
comprised of the chairperson, a vice-chairperson elected by the members of the 
board, and a member to be appointed by the chairperson. Its purpose is to 
conduct all necessary business of the board that may arise between meetings 
ye the full board. In such matters it shall have complete authority to act for the 

oard. | 

(c) Other committees. The chairperson may appoint from time to time any 
committees he or she deems advisable of not less than three members for the 
purpose of considering and deciding matters submitted to them. 

(d) Definitions. As used herein, “board” means the Board of Continuing 
Legal Education, “CLE” means continuing legal education, and “rules” means 
the rules for the continuing legal education program adopted by the Supreme 
Court of North Carolina (Section .1500 of this subchapter). All other definitions 
shall be as set forth in the rules. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 
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D.1602. General course approval. 


(a) Law school courses. Courses offered by an ABA accredited law school 
with respect to which academic credit may be earned may be approved 
activities. Computation of CLE credit for such courses shall be as prescribed in 
Rule .1605(a) of this subchapter. No more than 12 CLE hours in any year may 
be earned by such courses. No credit is available for law school courses 
attended prior to becoming an active member of the North Carolina State Bar. 

(b) Bar review/refresher course. Courses designed to review or refresh 
recent law school graduates or attorneys in preparation for any bar exam shall 
not be approved for CLE credit. 

(c) Professional responsibility courses on substance abuse and chemical 
dependency. Accredited professional responsibility courses on substance abuse 
and chemical dependency shall concentrate on the relationship between 
substance abuse, chemical dependency and a lawyer’s professional responsi- 
bilities. Such courses may also include (1) education on the prevention, 
detection, treatment and etiology of substance abuse and chemical dependency, 
and (2) information about assistance for chemically dependent lawyers avail- 
able through lawyers’ professional organizations. : 

(d) Approval. CLE activities may be approved upon the written application 
of a sponsor, other than an accredited sponsor, on an individual program basis 
or of an active member on an individual program basis. An application for such 
CLE course approval shall meet the following requirements: | 

(1) If advance approval is requested by a sponsor, the application and 
supporting documentation, including two substantially complete sets of the 
written materials to be distributed at the course or program, shall be 
submitted at least 45 days prior to the date on which the course or program is 
scheduled. If advance approval is requested by an active member, the appli- 
cation need not include a complete set of written materials. 

(2) In all other cases, the application and supporting documentation shall be 
submitted not later than 45 days after the date the course or program was 
presented or prior to the end of the calendar year in which the course or 
program was presented, whichever is earlier. : 

(3) The application shall be submitted on a form furnished by the board. 

(4) The application shall contain all information requested on the form. 

(5) The application shall be accompanied by a course outline or brochure 
that describes the content, identifies the teachers, lists the time devoted to 
pack topic and shows each date and location at which the program will be 
offered. 

(6) The application shall include a detailed calculation of the total CLE 
hours and hours of professional responsibility. : 

(e) Course quality. The application and materials provided shall reflect that 
the program to be offered meets the requirements of Rule .1519 of this 
subchapter. Written materials consisting merely of an outline without citation 
or explanatory notations generally will not be sufficient for approval. Any 
sponsor, including an accredited sponsor, who expects to conduct a CLE 
activity for which suitable written materials will. not be made available to all 
attendees may obtain approval for that activity only by application to the board 
at least 45 days in advance of the presentation showing why written materials 
are not suitable or readily available for such a program. 

(f) Records. Sponsors, including accredited sponsors, shall within 30 days 
after the course is concluded 

(1) furnish to the board a list in alphabetical order, on magnetic tape if 
available, of the names of all North Carolina attendees and their North 
Carolina State Bar membership numbers; 

(2) remit to the board the appropriate sponsor fee; 

(3) furnish to the board a complete set of all written materials distributed to 
attendees at the course or program. 
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(g) Announcement. Accredited sponsors and sponsors who have advanced 
approval for courses may include in their brochures or other course descrip- 
tions the information contained in the following illustration: 
This course [or seminar or program] has been approved by the Board of 
Continuing Legal Education of the North Carolina State Bar for continu- © 
ing legal education credit in the amount of hours, of which hours 
will also apply in the area of professional responsibility. This course is not 
sponsored by the board. 
(h) Notice. Sponsors not having advanced approval shall make no represen- 
tation concerning the approval of the course for CLE credit by the board. 
The board will mail a notice of its decision on CLE activity approval requests 
within 15 days of their receipt when the request for approval is submitted 
before the program and within 30 days when the request is submitted after the 
program. Approval thereof will be deemed if the notice is not timely mailed. 
This automatic approval will not operate if the sponsor contributes to the delay 
by failing to provide the complete information requested by the board or if the 
board timely notifies the sponsor that the matter has been tabled and the 
reason therefor. 
Gi) In-house CLE and self-study. No approval will be provided for in-house 
CLE or self-study by attorneys, except those programs exempted by the board 
under Rule .1501(b)(9) of this subchapter. 
(j) Facilities. Sponsors ordinarily must provide a facility with adequate 
lighting and temperature control ventilation. For a nonclinical CLE activity, 
the facility should be set up in classroom or similar style to provide a writing 
surface for each preregistered attendee or sufficient space for taking notes, and 
shall provide sufficient space between the chairs in each row to permit easy 
access and exit to each seat. Crowding in the facility detracts from the learning 
process and will not be permitted. 
(k) Course materials. In addition to the requirements of Rule .1602(c) and 
(e) above, sponsors, including accredited sponsors, and active members seeking 
credit for an approved activity shall furnish upon request of the board a copy 
of all materials presented and distributed at a CLE course or program. 
(1) Nonlegal educational activities. A course or segment of a course pre- 
sented by a bar organization may be granted up to three hours of credit if the 
bar organization’s course trains volunteer attorneys in service to the profes- 
sion, and if such course or course segment meets the requirements of Rule 

.1519 (2)-(7) and Rule .1602(e), (h)-G) of this subchapter; if appropriate, up to 
three hours of professional responsibility credit may be granted for such course 
or course segment. Except as noted in the preceding sentence or in extraordi- 
nary circumstances, approval will not be given for general and personal 
educational activities. For example, the following types of courses will not 
receive approval: 

(1) courses within the normal college curriculum such as English, history, 
social studies, and psychology; 

(2) courses which deal with the individual lawyer’s human development, 
such as stress reduction, quality of life, or substance abuse unless a course on 
substance abuse satisfies the requirements of Rule .1602(c); 

(3) courses which deal with the development of personal skills generally, 
such as public speaking (other than oral argument and courtroom presenta- 
tion), nonlegal writing, and financial management; 

(4) courses designed primarily to sell services or products or to generate 
greater revenue, such as marketing or advertising (as distinguished from 
courses dealing with development of law office procedures and management 
designed to raise the level of service provided to clients). 
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1987, 318 N.C. 711; Readopted effective De- 


D.1603. Accredited sponsors. 


In order to receive designation as an “accredited sponsor” of courses, 
programs or other continuing legal education activities under Rule .1520(a) of 
this subchapter, the application of the sponsor must meet the following 
requirements: 

(1) The application for accredited sponsor status shall be submitted on a 
form furnished by the board. 

(2) The application shall contain all information requested on the form. 

(3) The application shall be accompanied by course outlines or brochures 
that describe the content, identify the instructors, list the time devoted to each 
topic, show each date and location at which three programs have been 
sponsored in each of the last three consecutive years, and enclose the actual 
course materials. 

(4) The application shall aeae a detailed calculation of the total CLE 
hours specified in each of the programs sponsored by the organization. 

(5) The application shall reflect that the previous programs offered by the 
organization in continuing legal education have been of consistently high 
quality and would otherwise meet the standards set forth in Rule .1519 of this 
subchapter. 

(6) Notwithstanding the provisions of Rule .1603 (3), (4) and (5) above, any 
law school which has been approved by the North Carolina State Bar for 
purposes of qualifying its graduates for the North Carolina bar examination, 
may become an accredited sponsor upon application to the board. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1604. Accreditation of prerecorded programs and live programs 
broadcast to remote locations by telephone, satellite or video 
conferencing equipment. 


(a) An active member may receive credit for attendance at, or participation 
in, a presentation where prerecorded material is used. 

(b) An active member may receive credit for participation in a live presen- 
tation which is simultaneously broadcast by telephone, satellite or video 
conferencing equipment. The member may participate in the presentation by 
listening to or viewing the broadcast from a location that is remote from the 
origin of the broadcast. 

(c) A member attending a prerecorded presentation is entitled to credit if 

(1) the presentation from which the program is recorded would, if attended 
by an active member, be an accredited course; 

(2) all other conditions imposed by the rules in Section .1600 of this 
subchapter, or by the board in advance, are met. 

(d) Amember attending a presentation broadcast by telephone, satellite or 
video conferencing equipment is entitled to credit if 

(1) the live presentation of the program would, if attended by an active 
member, be an accredited course; 

(2) there is a question and answer session with the presenter or presenters 
subject to the limitations set forth in Rule .1605(b)(5) of this subchapter; and 

(3) all other conditions imposed by the rules in Section .1600 of this 
subchapter, or by the board in advance, are met. 
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(e) To receive approval for attendance at programs described in paragraphs 
(a) and (b) above, the following conditions must be met: 

(1) Unless the entire program was produced by an accredited sponsor, the 
person or organization sponsoring the program must receive advance approval 
and accreditation from the board. Board Form 2 may be utilized for this 
purpose. 

(2) The person or organization sponsoring the program must have a reliable 
method for recording and verifying attendance. Attendance at a telephone 
broadcast may be verified by assigning a personal identification number to a 
member. If attendance is recorded by a person, the person may not earn credit 
hours by virtue of attendance at that presentation. A copy of the record of 
attendance of active members must be forwarded to the board within 30 days 
after the presentation of the program is completed. Proof of attendance may be 
made by the verifying person on Board Form 5. 

(3) Unless clearly inappropriate for the particular course, detailed papers, 
manuals, study materials, or written outlines are presented to the persons 
attending the program which substantially pertain to the subject matter of the 
program. Any materials made available to persons attending the original or 
live program must be made available to those persons attending the prere- 
corded or broadcast program who desire to receive credit under these regula- 
tions. 

(4) Asuitable room must be available for viewing the program and taking of 
notes. 

(f) Aminimum of five active members must physically attend the presenta- 
tion of a prerecorded program. This requirement does not apply to participa- 
tion from a remote location in the presentation of a live program broadcast by 
telephone, satellite or video conferencing equipment. 

(g) EXAMPLES: 

EXAMPLE (1): Attorney X, an active member, attends a videotape 
seminar sponsored by an accredited sponsor. If a person attending the 
program from which the videotape is made would receive credit, Attorney 
X is also entitled to receive credit, if the additional conditions under this 
Rule .1604 are also met. 

EXAMPLE (2): Attorney Y, an active member, desires to attend a videotape 
program. However, the proposed videotape program (a) is not presented by 
an accredited sponsor, and (b) has not received individual course approval 
from the board. Attorney Y may not receive any credit hours for attending 
the videotape presentation without advance approval from the board. 
EXAMPLE (3): Attorney Z, an active member, attends a videotape pro- 
gram. The presentation of the program from which the videotape was 
made has already been held and approved by the board for credit. 
However, no person is present at the videotape program to record 
attendance. Attorney Z may not obtain credit for viewing the videotape 
program unless it is viewed in the presence of a person who is not 
attending the videotape program for credit and who verifies the atten- 
dance of Attorney Z and of other attorneys at the program. All other 
conditions of this Rule .1604 must also be met. 

EXAMPLE (4): Attorney Q, an active member, listens to a live telephone 
seminar using the telephone in the conference room of her law firm. To 
record her attendance, Attorney Q was assigned a personal identification 
number (PIN) by the seminar sponsor. Once connected, Attorney Q 
punched in the PIN number on her touch tone phone and her attendance 
was recorded. The seminar received individual course approval from the 
board. Attorney Q may receive credit if the additional conditions under 
this Rule .1604 are also met. 
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North Carolina Supreme Court, October 7, 1997. ~ 

1987, 318 N.C. 711; Readopted effective De- 


D.1605. Computation of credit. 


(a) Computation formula. CLE and professional responsibility hours shall 
be computed by the following formula: 


- sum of the total minutes of actual instruction = Total Hours 


For example, actual instruction totaling 195 minutes would equal 3.25 hours 
toward CLE. | 
(b) Actual instruction. Only actual education shall be included in computing 
the total hours of actual instruction. The following shall not be included: ! 

(1) introductory remarks; 

(2) breaks; 

(3) business meetings; | 

(4) keynote speeches or speeches in connection with meals; 

(5) question and answer sessions at a ratio in excess of 15 minutes per CLE 
hour and programs less than 30 minutes in length. 

(c) Teaching. As a contribution to professionalism, credit may be earned for 
teaching in an approved continuing legal education activity. Presentations 
accompanied by thorough, high quality, readable, and carefully prepared 
written materials will qualify for CLE credit on the basis of three hours of 
credit for each thirty minutes of presentation. Repeat presentations qualify for 
one-half of the credits available for the initial presentation. For example, an 
initial presentation of 45 minutes would qualify for 4.5 hours of credit. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. ~ 


D.1606. Fees. 


(a) Sponsor fee. The sponsor fee, a charge paid directly by the sponsor, shall 
be paid by all sponsors of approved activities presented in North Carolina and 
by accredited sponsors located in North Carolina for approved activities 
wherever presented, except that no sponsor fee is required where approved 
‘activities are offered without charge to attendees. In any other instance, 

ayment of the fee by the sponsor is optional. The amount of the fee is set at 

$1.25 per approved CLE hour per active member of the North Carolina State 
Bar in attendance. The fee is computed as shown in the following formula and 
example which assumes a 6-hour course attended by 100 North Carolina 
lawyers seeking CLE credit: , 

Fee: $ 1.25 | 

x Total Approved CLE hours (x 6) 

x Number of NC Attendees (100) 

| = Total Sponsor Fee ($750) 

(b) Attendee fee. The attendee fee is paid by the North Carolina attorney who 
requests credit for a program for which no sponsor fee was paid. An attorney 
should remit the fees along with his or her affidavit before February 28 
following the calendar year for which the report is being submitted. The 
amount of the fee is set at $1.25 per approved CLE hour for which the attorney 
claims credit. It is computed as shown in the following formula and example 
we cag: that the attorney attended an activity approved for 3 hours of 

credit: 7 
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Fee: $ 1.25 
x Total Approved CLE hours (x 3.0) 
= Total Attendee Fee ($3.75) 

(c) Fee review. The board will review the level of the fee at least annually 
and adjust it as necessary to maintain adequate finances for prudent operation 
of the board in a nonprofit manner. The fee charged to sponsors and attendees 
will be increased only to the extent necessary for those fees to pay the costs of 
administration of the CLE program. 

(d) Uniform application. The fee shall be applied uniformly without excep- 
tions or other preferential treatment for a sponsor or attendee. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1607. Special cases and exemptions. 


(a) Attorneys who have a permanent disability which makes attendance at 
CLE programs inordinately difficult may file a request for a permanent 
substitute program in lieu of attendance and shall therein set out continuing 
legal education plans tailored to their specific interests and physical ability. 
The board shall review and approve or disapprove such plans on an individual 
basis and without delay. 

(b) Other requests for substitute compliance, partial waivers, other exemp- 
tions for hardship or extenuating circumstances may be granted by the board 
on a yearly basis upon written application of the attorney. 

(c) Credit is earned through service as a bar examiner of the North Carolina 
Board of Law Examiners. The board will award 12 hours of CLE credit for the 
preparation and grading of a bar examination by a member of the North 
Carolina Board of Law Examiners. 

(d) Newly admitted active members who have previously been licensed to 
practice law in this state or in some other state and who have actually 
practiced law for a period of at least five years may apply to the board for an 
exemption from the practical skills requirement of Rule .1518(c) of this 
subchapter. This application must be filed prior to July 31 of the year for which 
the exemption is initially sought. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


D.1608. General compliance procedures. 


(a) Affidavit. Prior to January 31 of each year, commencing in 1990, the 
prescribed affidavit form shall be mailed to all active members of the North 
Carolina State Bar concerning compliance with the continuing legal education 
program for the preceding year. 

(b) Late filing penalty. Any attorney who, for whatever reasons, files the 
affidavit showing compliance or declaring an exemption after the February 28 
due date shall pay a $75.00 late filing penalty. This penalty shall be submitted 
with the affidavit. An affidavit that is either received by the board or 
postmarked on or before February 28 shall be considered to have been timely 
filed. An attorney who complies with the requirements of the rules during the 
probationary period under Rule .1523(c) of this subchapter shall pay a late 
compliance fee of $125.00 pursuant to Rule .1524 of this subchapter. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 
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D.1609. Noncompliance procedures. 


(a) Reinstatement fee. The uniform reinstatement fee is $250 and must 
accompany the reinstatement petition. 

(b) Petition. The attachment to the petition for reinstatement required by 
Rule .1524(b) of this subchapter shall list the CLE activities according to a 
form-provided by the board. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994, Amended March 7, 1996. 


D.1610. Authority for appeals. 


(a) Appeals. Except as otherwise provided, the board is the final authority 
on all matters entrusted to it under Section .1500 and Section .1600 of this 
subchapter. Therefore, any decision by a committee of the board pursuant to a 
delegation of authority may be appealed to the full board. 

(b) Procedure. A decision made by the staff of the board pursuant to a — 
delegation of authority may also be reviewed by the full board but should first 
be appealed to any committee of the board having jurisdiction on the subject 
involved. All appeals shall be in writing. The board has the discretion to, but 
is not obligated to, grant a hearing in connection with any appeal regarding the 
accreditation of a program. 


History Note: Authority — Order of the 1987, 318 N.C. 711, Readopted Effective De- 
North Carolina Supreme Court, October 7, cember 8, 1994. 


SECTION .1700. THE PLAN OF LEGAL SPECIALIZATION 


D.1701. Purpose. 


The purpose of this plan of certified legal specialization is to assist in the 
delivery of legal services to the public by identifying to the public those lawyers 
who have demonstrated special knowledge, skill, and proficiency in a specific 
field, so that the public can more closely match its needs with available 
services; and to improve the competency of the bar by establishing an 
additional incentive for lawyers to participate in continuing legal eduaani 
and meet the other requirements of specialization. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1702. Jurisdiction: Authority. 


The Council of the North Carolina State Bar (the council) with the approval 
of the Supreme Court of North Carolina hereby establishes the Board of Legal 
Specialization (board) as a standing committee of the council, which board 
shall be the authority having jurisdiction under state law over ‘the subject of 
specialization of lawyers. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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D.1703. Operational responsibility. 


The responsibility for operating the specialization program rests with the 
board, subject to the statutes governing the practice of law, the authority of the 
council and the rules of governance of the board. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1704. Size of board. 


The board shall have nine members, six of whom must be attorneys in good 
standing and authorized to practice law in the state of North Carolina. The 
lawyer members of the board shall be representative of the legal profession and 
shall include lawyers who are in general practice as well as those who 
specialize. | 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1705. Lay participation. 


The board shall have three members who are not licensed attorneys. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1706. Appointment of members; When; Removal. 


The members of the board shall be appointed by the council. The first 
members of the board shall be appointed as of the quarterly meeting of the 
council following the creation of the board. Thereafter, members shall be 
appointed annually as of the same quarterly meeting. Vacancies occurring by 
reason of death, resignation, or removal shall be filled by appointment of the 
council at the next quarterly meeting following the event giving rise to the 
vacancy, and the person so appointed shall serve for the balance of the vacated 
term. Any member of the board may be removed at any time by an affirmative 
vote of a majority of the members of the council in session at a regularly called 
meeting. } 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
D.1707. Term of office. 


Each member who is appointed to the board shall serve for a term of three 
years beginning as of the first day of the month following the date on which the 
appointment is made by the council. See, however, Rule .1708 of this subchap- 
ter. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1708. Staggered terms. 


It is intended that members of the board shall be elected to staggered terms 
such that three members are appointed in each year. Of the initial board, three 
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~ 


members (two lawyers and one nonlawyer) shall be elected to terms of one 
_ year; three members (two lawyers and one nonlawyer) shall be elected to terms 
of two years; and three members (two lawyers and one nonlawyer) shall be 
elected to terms of three years. Thereafter, three members (two lawyers and 
one nonlawyer) shall be elected in each year. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1709. Succession. 


Each member of the board shall be entitled to serve for one full three-year 
term and to succeed himself or herself for one additional three-year term. 
Thereafter, no person may be reappointed without having been off of the board 
for at least three years. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1710. Appointment of chairperson. 


The chairperson of the board shall be appointed from time to time as 
necessary by the council from among the lawyer members of the board. The 
term of such individual as chairperson shall be one year. The chairperson may 
be reappointed thereafter during his or her tenure on the board. The chair- 
person shall preside at all meetings of the board, shall prepare and present to 
the council the annual report of the board, and generally shall represent the 
board in its dealings with the public. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1711. Appointment of vice-chairperson. 


The vice-chairperson of the board shall be appointed from time to time as 
necessary by the council from among the lawyer members of the board. The 
term of such individual as vice-chairperson shall be one year. The vice- 
chairperson may be reappointed thereafter during his or her tenure on the 
board. The vice-chairperson shall preside at and represent the board in the 
absence of the chairperson and shall perform such other duties as may be 
assigned to him or her by the chairperson or by the board. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1712. Source of funds. | 


Funding for the program carried out by the board shall come from such 
application fees, examination fees, course accreditation fees, annual fees or 
Dares fees as the board, with the approval of the council, may 
establish. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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D.1713. Fiscal responsibility. 


All funds of the board shall be considered funds of the North Carolina State 
Bar and shall be administered and disbursed accordingly. 

(a) Maintenance of accounts: Audit. The North Carolina State Bar shall 
maintain a separate account for funds of the board such that such funds and 
expenditure therefrom can be readily identified. The accounts of the board 
shall be audited on an annual basis in connection with the audits of the North 
Carolina State Bar. 

(b) Investment criteria. The funds of the board shall be handled, invested 
and reinvested in accordance with investment policies adopted by the council 
for the handling of dues, rents and other revenues received by the North 
Carolina State Bar in carrying out its official duties. 

(c) Disbursement. Disbursement of funds of the board shall be made by or 
under the direction of the secretary-treasurer of the North Carolina State Bar. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1714. Meetings. 


The annual meeting of the board shall be held in October of each year in 
connection with the annual meeting of the North Carolina State Bar. The 
board by resolution may set regular meeting dates and places. Special 
meetings of the board may be called at any time upon notice given by the 
chairperson, the vice-chairperson or any two members of the board. Notice of 
meeting shall be given at least two days prior to the meeting by mail, telegram, 
facsimile transmission, or telephone. A quorum of the board for conducting its 
official business shall be four or more of the members serving at the time of the 
meeting. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1715. Annual report. 


The board shall prepare at least annually a report of its activities and shall 
present same to the council one month prior to its annual meeting. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1716. Powers and duties of the board. 


Subject to the general jurisdiction of the council and the North Carolina 
Supreme Court, the board shall have jurisdiction of all matters pertaining to 
regulation of certification of specialists in the practice of law and shall have the 
power and duty 

(1) to administer the plan; | 

(2) subject to the approval of the council and the Supreme Court, to 
designate areas in which certificates of specialty may be granted and define the 
scope and limits of such specialities and to provide procedures -for the 
achievement of these purposes; 

(3) to appoint, supervise, act on the recommendations of and consult with 
specialty committees as hereinafter identified; 

(4) to make and publish standards for the certification of specialists, upon 
the board’s own initiative or upon consideration of recommendations made by 
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the specialty committees, such standards to be designed to produce a uniform 
level of competence among the various specialties in accordance with the 
nature of the specialties; 

(5) to certify specialists or deny, eet or revoke the certification of 
specialists upon the board’s own initiative, upon recommendations made by | 
the specialty committees. or upon requests for review of recommendations 
made by the specialty committees; 

(6) to establish and publish procedures, rules, regulations, and bee es to 
implement this plan; 

(7) to propose and request the council to make amendments to this plan 
whenever appropriate; 

(8) to cooperate with other boards or agencies in enforcing standards of 
professional conduct and to report apparent violations of the Rules of Profes- 
sional Conduct to the appropriate disciplinary. authority; 

(9) to evaluate and approve, or disapprove, any and all sone uee legal 
education courses, or educational alternatives, for the purpose of meeting the | 
continuing legal education requirements established by the board for the 
certification of specialists and in connection therewith to determine the 
specialties for which credit shall be given and the number of hours of credit to 
be given in cooperation with the providers of continuing legal education; to 
determine whether and what credit is to be allowed for educational alterna- 
tives, including other methods of legal education, teaching, writing and the 
like; to issue rules and regulations for obtaining approval of continuing legal 
education courses and educational alternatives; to publish or cooperate with 
others in publishing current lists of approved continuing legal education 
courses and educational alternatives; and to encourage and assist law schools, 
organizations providing continuing legal education, local bar associations and 
other groups engaged in continuing legal education to offer and maintain 
programs of continuing legal education designed to develop, enhance and 
maintain the skill and competence of legal specialists; 

(10) to cooperate with other organizations, boards and agencies engaged in 
the recognition of legal specialists or concerned with the topic of legal 
specialization; 

(11) notwithstanding any conflicting provision of the certification standards 
for any area of specialty, to direct any of the specialty committees not to 
administer a specialty examination if, in the judgment of the board, there are 
insufficient applicants or such would otherwise not be in the best interest of 
the specialization program. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1717. Retained jurisdiction of the council. 


The council retains jurisdiction with respect to the following matters: 

(1) upon recommendation of the board, establishing areas in which certifi- 
cates of specialty may be granted; 

(2) amending this plan; 

(3) hearing appeals taken from actions of the board; 

(4) establishing or approving fees to be charged in connection with the plan; 

(5) regulating attorney advertisements of specialization under the Rules of 
Professional Conduct. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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D.1718. Privileges conferred and limitations imposed. 


The board in the implementation of this plan shall not alter the following 
privileges and responsibilities of certified specialists and other lawyers. 

(1) No standard shall be approved which shall in any way limit the right of 
a certified specialist to practice in all fields of law. Subject to Canon 6 of the 
Rules of Professional Conduct, any lawyer, alone or in association with any 
other lawyer, shall have the right to practice in all fields of law, even though he 
or she is certified as a specialist in a particular field of law. 

(2) No lawyer shall be required to be certified as a specialist in order to 
practice in the field of law covered by that specialty. Subject to Canon 6 of the 
North Carolina Rules of Professional Conduct, any lawyer, alone or in 
association with any other lawyer, shall have the right to practice in any field 
of law, or advertise his or her availability to practice in any field of law 
consistent with Canon 2 of the Rules of Professional Conduct, even though he 
or she is not certified as a specialist in that field. ) 

(3) All requirements for and all benefits to be derived from certification as a 
specialist are individual and may not be fulfilled by nor attributed to the law 
firm of which the specialist may be a member. 

(4) Participation in the program shall be on a completely voluntary basis. 

(5) Alawyer may be certified as a specialist in no more than two fields of law. 

(6) When a client is referred by another lawyer to a lawyer who is a 
recognized specialist under this plan on a matter within the specialist’s field of 
law, such specialist shall not take advantage of the referral to enlarge the scope 
of his or her representation and, consonant with any requirements of the Rules 
of Professional Conduct, such specialist shall not enlarge the scope of repre- 
sentation of a referred client outside the area of the specialty field. 

(7) Any lawyer certified as a specialist under this plan shall be entitled to 
advertise that he or she is a “Board Certified Specialist” in his or her specialty 
to the extent permitted by the Rules of Professional Conduct. | 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1719. Specialty committees. 


(a) The board shall establish a separate specialty committee for each 
specialty in which specialists are to be certified. Each specialty committee shall 
be composed of seven members appointed by the board, one of whom shall be 
designated annually by the chairperson of the board as chairperson of the 
specialty committee. Members of each specialty committee shall be lawyers 
licensed and currently in good standing to practice law in this state who, in the 
judgment of the board, are competent in the field of law to be covered by the 
specialty. Members shall hold office for three years, except those members 
initially appointed who shall serve as hereinafter designated. Members shall 
be appointed by the board to staggered terms of office and the initial 
appointees shall serve as follows: two shall serve for one year after appoint- 
ment; two shall serve for two years after appointment; and three shall serve for 
three years after appointment. Appointment by the board to a vacancy shall be 
for the remaining term of the member leaving the specialty committee. All 
members shall be eligible for reappointment to not more than one additional 
three-year term after having served one full three-year term, provided, 
_ however, that the board may reappoint the chairperson of a committee to a 
third three-year term if the board determines that the reappointment is in the 
best interest of the specialization program. Meetings of the specialty commit- 
tee shall be held at regular intervals at such times, places and upon such 
notices as the specialty committee may from time to time prescribe or upon 
direction of the teat | yi 7 
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(b) Each specialty committee shall advise and assist the board in carrying 
out the board’s objectives and in the implementation and regulation of this 
plan in that specialty. Each specialty committee shall advise and make 
recommendations to the board as to standards for the specialty and the 
certification of individual specialists in that specialty. Each specialty commit- 
tee shall be charged with actively administering the plan in its specialty and 
with respect to that specialty shall 

(1) after public hearing on due notice, recommend to the board reasonable 
and nondiscriminatory standards applicable to that specialty; 

(2) make recommendations to the board for certification, continued certifi- 
cation, denial, suspension, or revocation of certification of specialists and for 
procedures with respect thereto; 

(3) administer procedures established by the board for applications for 
certification and continued certification as a specialist and for denial, suspen- 
sion, or revocation of such certification; 

(4) administer examinations and other testing procedures, if applicable, 
investigate references of applicants and, if deemed advisable, seek additional 
information regarding applicants for certification or continued certification as 
specialists; 

(5) make recommendations to the board concerning the approval of and 
credit to be allowed for continuing legal education courses, or educational 
alternatives, in the specialty; | 

(6) perform such other duties and make such other recommendations as 
may be delegated to or requested of the specialty committee by the board. 


History Note: Statutory Authority G.S. 84- 
23, Readopted effective December 8, 1994; 
Amended effective November 7, 1996. 


D.1720. Minimum standards for certification of specialists. 


(a) To qualify for certification as a specialist, a lawyer applicant must pay 
any required fee, comply with the following minimum standards, and meet any 
other standards established by the board for the particular area of specialty. 

(1) The applicant must be licensed and currently in good standing to 
practice law in this state. 

(2) The applicant must make a satisfactory showing, as determined by the 
board after advice from the appropriate specialty committee, of substantial 
involvement in the specialty during the five years immediately preceding his or 
her application according to objective and verifiable standards. Such substan- 
tial involvement shall be defined as to each specialty from a consideration of its 
nature, complexity, and differences from other fields and from consideration of 
the kind and extent of effort and experience necessary to demonstrate 
competence in that specialty. It is a measurement of actual experience within 
the particular specialty according to any of several standards. It may be 
measured by the time spent on legal work within the areas of the-specialty, the 
number or type of matters handled within a certain period of time or any 
combination of these or other appropriate factors. However, within each 
specialty, experience requirements should be measured by objective standards. 
In no event should they be either so restrictive as to unduly limit certification 
of lawyers as specialists or so lax as to make the requirement of substantial 
involvement meaningless as a criterion of competence. Substantial involve- 
ment may vary from specialty to specialty, but, if measured on a time-spent 
basis, in no event shall the time spent in practice in the specialty be less than 
25 percent of the total practice of a lawyer engaged in a normal full-time 
practice. Reasonable and uniform practice equivalents may be established 
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including, but not limited to, successful pursuit of an advance educational 
degree, teaching, judicial, government, or corporate legal experience. 

(3) The applicant must make a satisfactory showing, as determined by the 
board after advice from the appropriate specialty committee, of continuing 
legal education in the specialty accredited by the board for the specialty, the 
minimum being an average of 12 hours of credit for continuing legal education, 
or its equivalent, for each of the three years immediately preceding applica- 
tion. Upon establishment of a new specialty, this standard may be satisfied in 
such manner as the board, upon advice from the appropriate specialty 
committee, may prescribe or may be waived if, and to the extent, accreditable 
continuing legal education courses have not been available during the three 
years immediately preceding establishment of the specialty. 

(4) The applicant must make a satisfactory showing, as determined by the 
board after advice from the appropriate specialty committee, of qualification in 
the specialty through peer review by providing, as references, the names of at 
least five lawyers, all of whom are licensed and currently in good standing to 
practice law in this state, or in any state, or judges, who are familiar with the 
competence and qualification of the applicant as a specialist. None of the 
references may be persons related to the applicant or, at the time of applica- 
tion, a partner of or otherwise associated with the applicant in the practice of 
law. The applicant by his or her application consents to confidential inquiry by 
the board or appropriate disciplinary body and other persons regarding the 
applicant’s competence and qualifications to be certified as a specialist. 

(5) The applicant must achieve a satisfactory score on a written examina- 
tion designed to test the applicant’s knowledge and ability in the specialty for 
which certification is applied. The examination must be applied uniformly to 
all applicants within each specialty area. The board shall assure that the 
contents and grading of the examination are designed to produce a uniform 
level of competence among the various specialties. 

(b) All matters concerning the qualification of an applicant for certification, 
including, but not limited to, applications, references, tests and test scores, 
files, reports, investigations, hearings, findings, recommendations, and ad- 


_verse determinations shall be confidential so far as is consistent with the 


effective administration of this plan, fairness to the applicant and due process 
of law. 

(c) The board may adopt uniform rules waiving the requirements of Rules 
.1720(a)(4) and (5) above for members of a specialty committee at the time the 
initial written examination for that specialty is given and permitting said 
members to file applications to become a board certified specialist in that 


specialty upon compliance with all other required minimum standards for 


certification of specialists. 

(d) Upon written request of the applicant and with the recommendation of 
the appropriate specialty committee, the board may for good cause shown 
waive strict compliance with the criteria relating to substantial involvement, 
continuing legal education, or peer review, as those requirements are set forth 
in the standards for certification for specialization. However, there shall be no 
waiver of the requirements that the applicant pass a written examination and 
be licensed to practice law in North Carolina for five years preceding the 
application. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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D.1721. Minimum standards for continued certification of specialists. 


(a) The period of certification as a specialist shall be five years. During such 
period the board or appropriate specialty committee may require evidence 
from the specialist of his or her continued qualification for certification as a 
specialist, and the specialist must consent to inquiry by the board, or 
appropriate specialty committee of lawyers and judges, the appropriate 
disciplinary body, or others in the community regarding the specialist’s 
continued competence and qualification to be certified as a specialist. Applica- 
tion for and approval of continued certification as a specialist shall be required 
prior to the end of each five-year period. To qualify for continued certification © 
as a specialist, a lawyer applicant must pay any required fee, must demon- 
strate to the board with respect to the specialty both continued knowledge of 
the law of this state and continued competence and must comply with the — 
following minimum standards. | ; 

(1) The specialist must make a satisfactory showing, as determined by the 
board after advice from the appropriate specialty committee, of substantial 
-involvement (which shall be determined in accordance with the principles set 
forth in Rule .1720(a)(2) of this subchapter) in the specialty during the entire 
period of certification as a specialist. 

(2) The specialist must make a satisfactory showing, as determined by the 
board after advice from the appropriate specialty committee, of continuing 
legal education accredited by the board for the specialty during the period of 
certification as a specialist, the minimum being an average of 12 hours of credit 
for continuing legal education, or its equivalent, for each year during the entire 
period of certification as a specialist. . 

(3) The specialist must comply with the requirements set forth in Rule 
.1720(a)(1) and (4) of this subchapter. 

(b) Upon written request of the applicant and with the recommendation of 
the appropriate specialty committee, the board may for good cause shown 
waive strict compliance with the criteria relating to substantial involvement, 
continuing legal education, or peer review, as those requirements are set forth 
in the standards for continued certification. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1722. Establishment of additional standards. 


The board may establish, on its own initiative or upon the specialty 
committee’s recommendation, additional or more stringent standards for 
certification than those provided in Rules .1720 and .1721 of this subchapter. 
Additional standards or requirements established under this rule need not be 
the same for initial certification and continued certification as a specialist. It is 
the intent of the plan that all requirements for certification or recertification in 
any area of specialty shall be no more or less stringent than the requirements 
in any other area of specialty. | 3 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


_ D.1723. Suspension or revocation of certification as a specialist. 


(a) The board may revoke its certification of a lawyer as a specialist in the - 
specialization program if the specialty is terminated or may suspend or revoke 
such certification if it is determined, upon the board’s own initiative or upon 
recommendation of the appropriate specialty committee and after hearing 
before the board on appropriate notice, that 
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(1) the certification of the lawyer as a specialist was made contrary to the 
rules and regulations of the board; 

(2) the lawyer certified as a specialist made a false representation, omission 
or misstatement of material fact to the board or appropriate specialty commit- 
tee; | 
(3) the lawyer certified as a specialist has failed to abide by all rules and 
regulations promulgated by the board; 

(4) the lawyer certified as a specialist has failed to pay the fees required; 

(5) the lawyer certified as a specialist no longer meets the standards 
established by the board for the certification of specialists; or 

(6) the lawyer certified as a specialist has been disciplined, disbarred, or 
suspended from practice bye the Supreme Court of any other state or federal 
court or agency. 

(b) The lawyer certified as a specialist has a duty to inform the board 
Se ata of any fact or circumstance described in Rule .1723(a)(1) through (6) 

above. 

(c) Ifthe board revokes its certification of a lawyer as a specialist, the lawyer 
cannot again be certified as a specialist unless he or she so qualifies upon 
application made as if for initial certification as a specialist and upon such 
other conditions as the board may prescribe. If the board suspends certification 
of a lawyer as a specialist, such certification cannot be reinstated except upon 
the lawyer’s application therefore and compliance with such conditions and 
requirements as the board may prescribe. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1724. Right to hearing and appeal to council. 


A lawyer who is denied certification or continued certification as a specialist 
or whose certification is suspended or revoked shall have the right to a hearing 
before the board and, thereafter, the right to appeal the ruling made thereon 
by the board to the council under such rules and regulations as the board and 
council may prescribe. (See Section .1800 of this subchapter.) 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


_D.1725. Areas of specialty. 


There are hereby recognized the following specialties: 
(1) bankruptcy law 

(a) consumer bankruptcy law 

(b) business bankruptcy law 

(2) estate planning and probate law 

(3) real property law 

(a) real property — residential 

(b) real property — business, commercial, and industrial 
(4) family law 

(5) criminal law 

(a) criminal appellate practice 

(b) state criminal law 

(6) immigration law. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994; 
Amended April 17, 1998. 
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D.1726. Certification standards of the specialties of bankruptcy law, 
estate planning and probate law, real property law, family law, and 
criminal law. a 


Previous decisions approving the certification standards for the areas of 
specialty listed above are hereby reaffirmed. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .1800. HEARING AND APPEAL RULES OF THE BOARD OF 
LEGAL SPECIALIZATION 


-—.1801. Reconsideration of applications, failure of written examina- 
tions, and appeals. 


(a) Applications incomplete and/or applicants not in compliance with stan- 
dards for certification. 

(1) Incomplete applications. The executive director of the North Carolina 
State Bar Board of Legal Specialization (the board) will review every applica- 
tion to determine if the application is complete. The applicant will be notified 
of the incompleteness of his or her application. The applicant must submit the 
completed application within 21 days of the date of mailing of the notice. If the 
applicant fails to provide the required information for the application during 
the requisite time period, the executive director will refer the application to the 
specialty committee for review. 

(2) Applicant not in compliance. The executive director shall refer to the 
specialty committee for review any application which appears complete on its 
face but which does not satisfactorily demonstrate compliance with the 
standards for certification in the specialty area for which certification is 
sought. 

(3) Specialty committee action. The specialty committee shall review the 
incomplete applications and the applications not in compliance with the 
standards for certification. After reviewing the applications, the specialty 
committee shall recommend to the board the acceptance or rejection of the 
applications. The specialty committee shall notify the board of its recommen- 
dations in writing and the reason for any negative recommendation must be 
specified. The specialty committee must complete the above process within 14 
days of receiving the applications. | 

(4) Notification to applicant of the specialty committee’s action. The execu- 
tive director shall promptly notify the applicant in writing of the specialty 
committee’s recommendation of rejection of the application. The notification 
must specify the reason for the recommendation of rejection-of the application. 
In addition, the notification shall inform the applicant of his or her right to 
Rewer the board for review of the application or request a hearing before the 

oard. 

(5) Petition for review by the board. Within 21 days of the mailing of the 
notice from the executive director that an application has been recommended 
for rejection by the specialty committee, the applicant may petition the board 
for review. The petition may be informal (e.g., by letter), but should include the 
date on which notice of the recommendation of rejection was received and the 
reasons for which the applicant believes the specialty committee’s recommen- 
dation of rejection should not be accepted. 

(6) Review of petition by the board. A three-member panel of the board, to be 
appointed by the chairperson of the board, shall review and take action by a 
majority of the panel upon the petition and notify the applicant of the board’s 
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decision. The notification shall inform the applicant of his or her right to 
appeal the decision to the North Carolina State Bar Council (the council) if the 
board’s action is unfavorable to the applicant. 

(7) Request for hearing. In lieu of a petition for review, an applicant may 
request a hearing before the board. The applicant shall notify the board 
through its executive director in writing of such request for a hearing within 21 
days of the mailing of the notice regarding the specialty committee’s recom- 
mendation of rejection of the application. The applicant shall set forth the 
grounds for the hearing before the board. In such a request, the applicant shall 
list the names of prospective witnesses and identify documentation and other 
evidence to be introduced at the hearing before the board. The applicant shall 
be notified of the board’s decision, and if the board’s decision is unfavorable to 
the applicant, the applicant will be notified of his or her right to appeal the 
board’s decision to the council. 

(8) Hearing procedures. 

(A) Notice: Time and place of hearing. The chairperson of the board shall fix 
the time and place of the hearing as soon as practicable after the applicant’s 
request for hearing is received. The applicant shall be notified of the hearing 
date. Such notice shall be given to the applicant at least 10 days prior to the 
time fixed for the hearing. » 

(B) Quorum. A panel of three members of the board, as appointed by the 
chairperson, shall be necessary to conduct the hearing with the majority of 
those in attendance necessary to decide upon the matter. 

(C) Representation by counsel and witnesses. The applicant may be repre- 
sented by counsel or represent himself or herself at such hearing. The 
applicant may offer witnesses and documents and may cross-examine any 
witness. 

(D) Written briefs. The applicant is urged to submit a written brief (in 
quadruplicate) 10 days prior to the hearing to the executive director for 
distribution to the panel in support of his or her position. However, written 
briefs are not required. 

(E) Depositions. Should the applicant or executive director desire to take a 
deposition prior to the board hearing of any voluntary witness who cannot 
attend the board hearing, such intention to take, and request to take, the 
deposition of a witness may be applied for in writing to the chairperson of the 
board together with a written consent signed by the potential witness that he 
or she will give a deposition for one party and a statement to the effect that the 
witness cannot attend the hearing along with the reason for such unavailabil- 
ity. The party seeking to take the deposition of a witness shall state in detail 
as to what the witness is expected to testify. If the chairperson is satisfied that 
such deposition from a possible witness will be relevant to the issue in question 
before the board, then the chairperson will authorize said taking of the 
deposition. The chairperson will also designate the executive director or a 
member of the specialty committee to be present at the deposition. The 
deposition may be taken orally or by video. Any refusal of the taking of the 
_ deposition by the chairperson shall be reviewed by the board at the request of 
the applicant. The cost connected with taking the deposition shall be borne by 
_ the party requesting the deposition. 

(F) Continuances. Motions for continuance of the hearing should be made to 
the chairperson of the board and such motions will be granted or denied by the 
chairperson of the board. 

(G) Burden of proof: Preponderance of the evidence. The panel of the board 
shall apply the preponderance of the evidence rule in determining whether or 
not to accept the application for certification. The burden of proof is upon the 
applicant. 

(H) Conduct of hearings: Rights of parties. 

(i) Hearings shall be reported by a certified court reporter. The applicant 
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shall pay the costs associated with obtaining the court reporter’s services for 
the hearing. The applicant shall pay the costs of the transcript and shall 
arrange for the preparation of the transcript with the court reporter. The 
applicant shall be taxed with all other costs of the hearing, but such costs shall 
not include any compensation to the members of the board before whom the 
hearing is conducted. The board in its discretion may refund to the applicant 
all or some portion of the necessary costs incurred as a result of the hearing. 
_ Gi) The applicant may retain counsel at all stages of the investigation and 
at all meetings. The applicant and his or her counsel shall have the right to 
attend all hearings. 

(iii) Oral evidence at hearings shall be taken only on oath or affirmation. 
The applicant shall have the right to testify unless he or she specifically waives 
such right or fails to appear at the hearing. If the applicant does not testify on 
his or her behalf, the applicant may be called and examined by the panel of the 
board, the executive director, and any member of the specialty committee. The 
applicant’s failure to appear at the hearing ordered by the board, after receipt 
of written notice, shall constitute a waiver of the applicant’s right to a hearing 
before the board. : 

(iv) At any hearing, the panel of the board, the executive director, any 
member of the appropriate specialty committee, and the applicant shall have 
these rights: (a) to call and examine witnesses; (b) to offer exhibits; (c) to 
cross-examine witnesses on any matter relevant to the issues even though that 
matter was not covered in the direct examination; and (d) to impeach any 
witness regardless of who first called such witness to testify and to rebut any 
evidence. 

(v) Hearings need not be conducted according to technical rules relating to 
evidence and witnesses. Any relevant evidence shall be admitted if it is the sort 
of evidence on which responsible persons are accustomed to rely in the conduct 
of serious affairs, regardless of any common law or statutory rule which might 
make improper the admission of such evidence over objection in civil actions. 

(vi) Any hearing may be recessed or adjourned from time to time at the 
discretion of the panel. | | 

(9) Failure of applicant to petition the board for review or request a hearing 
before the board within the time allowed by these rules. If the applicant does not 
petition the board for review or request a hearing before the board regarding 
the specialty committee’s recommendation of rejection of the application 
within the time allowed by these rules, the board shall act on the matter at its 
next board meeting. 

(b) Failure of written examination. | 

(1) Review of examination. Within 30 days of the mailing of the notice from 
the board’s executive director that the applicant has failed the written 
examination, the applicant may review his or her examination at the office of 
the board at a time designated by the executive director. The applicant shall 
not remove the examination from the board’s office. 

(2) Petition for grade review. If, after reviewing the examination, the 
applicant feels an error or errors were made in the grading, he or she may file 
with the executive director a petition for grade review. The petition must be 
filed within 45 days of the mailing of the notice of failure and should set out in 
detail the area or areas which, in the opinion of the applicant, have been 
incorrectly graded. Supporting information may be filed to substantiate the 
applicant’s claim. At the time of filing the petition, the applicant must either 
(A) request a hearing before a three-member panel of the board; or (B) waive 
his or her right to a hearing before the board and request that the board render 
a decision based upon its review of the applicant’s examination, supporting 
a ene and the recommendations of the review committee of the specialty 
committee. 
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(3) Review procedure. The applicant’s examination and petition shall be 
submitted to a panel consisting of a minimum of at least three members of the 
specialty committee (the review committee of the specialty committee). All 
information will be submitted in blind form, the staff being responsible for 
deleting any identifying information on the examination or the petition. The 
review committee of the specialty committee shall review the entire examina- 
tion of the applicant. The review committee of the specialty committee shall 
recommend to the board that the grade of the examination remain the same or 
be changed. 

(4) Decision of the board. A panel of the board shall consider the applicant’s s 
petition for grade review either by hearing or by a review only of the applicant’s 
submitted materials. 

(5) Hearing procedures. The rules set forth in Rule .1801(a)(8) above shall be 
followed when an applicant petitions for a hearing before the board for a grade 
review of his or her examination. 

(6) Burden of proof: Preponderance of the evidence. The panel of the board 
shall apply the preponderance of the evidence rule in determining whether the 
applicant’s grade on the examination should remain the same or be changed. 
The burden of proof is upon the applicant. ) 


History Note: Statutory Authority GS. 84- 
23, Readopted Effective December 8, 1994, 
Amended Effective June 1, 1995. 


D.1802. Denial of continued certification as a specialist. 


(a) Denial of continued certification. The board, upon its initiative or upon 
- recommendation of the appropriate specialty committee, may deny continued 
certification of a specialist, if the applicant does not meet the requirements as 
found in Rule .1721(a) of this subchapter. 

(b) Notification of board action. The executive director shall notify the 
applicant of the board’s decision to grant or deny continued certification as a 
specialist. 

(c) Request for hearing. Within 21 days of the mailing of notice from the 
executive director of the board that the applicant has been denied continued 
certification, the applicant may request a hearing before the board. 

(d) Hearing procedure. The rules set forth in Rule .1801(a)(8) of this 
subchapter shall be followed when an applicant requests a hearing regarding 
the denial of continued certification. 

(e) Burden of proof: Preponderance of the evidence. pertaese member panel of 
the board shall apply the preponderance of the evidence rule in determining 
whether the applicant’s certification should be continued. The burden of proof 
is upon the applicant. 

(f) Notification of board’s decision. The board shall notify the applicant of its 
decision to grant or deny continued certification as a specialist. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1803. Suspension or revocation of a specialist’s certification. 


(a) The board may suspend or revoke its certification of a lawyer as a 
specialist upon the board’s initiative or upon recommendation of the appropri- 
ate specialty committee and after hearing before the board on appropriate 
notice, upon a finding that: 

(1) the lawyer was certified as a specialist contrary to the rules and 
regulations of the board; 
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(2) the lawyer certified as a specialist made a false representation, omission 
or misstatement of material fact to the board or appropriate specialty commit- 
tee; eer 

(3) the lawyer certified as a specialist has failed to abide by all rules and 
regulations promulgated by the board; 

(4) the lawyer certified as a specialist has failed to pay the fees required; 

(5) the lawyer certified as a specialist no longer meets the standards 
established by the board for the certification of specialists; or 

(6) the lawyer certified as a specialist has been disciplined, disbarred or 
suspended from practice in North Carolina or by the Supreme Court of any 
other state or federal court or agency. 

(b) The executive director shall notify the specialist in writing of the board’s 
consideration of the suspension or revocation of the specialist’s certification. 
The specialist will also be notified of his or her right to a hearing on the issue. 
The specialist must request in writing a hearing within 21 days of the mailing 
of the notice of suspension or revocation of certification. 

(c) At its next regular or specially called meeting, the board shall conduct a 
hearing according to the hearing procedures set forth in Rule .1801(a)(8) of this 
subchapter: The board shall apply the preponderance of the evidence rule in 
determining whether the specialist’s certification should be suspended or 
revoked. The burden of proof is upon the board. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1804. Appeal to the council. 


(a) Appealable decisions. An appeal may be taken to the council from a 
decision of the board which denies an applicant certification (i.e., when an 
applicant’s application has been rejected because it is incomplete and/or not in 
compliance with the standards for certification or when an applicant fails the 
written specialty examination), denies an applicant continued certification as 
a specialist, or suspends or revokes a specialist’s certification. (Persons who 
appeal the board’s decision are referred to herein as appellants.) 

(b) Filing the appeal. An appeal from a decision of the board as described in 
Rule .1804(a) above may be taken by filing with the executive director of the 
North Carolina State Bar (the State Bar) a written notice of appeal not later 
than 21 days after the mailing of the board’s decision to the applicant who is 
denied certification or continued certification or to a lawyer whose certification 
is suspended or revoked. . | 

(c) Time and place of hearing. The appeal will be scheduled for hearing at a 
time set by the council. The executive director of the State Bar shall notify the 
appellant and the board of the time and place of the hearing before the council. 

(d) Record on appeal to the council. 

(1) The record on appeal to the council shall consist of all the evidence 
offered at the hearing before the board. The executive director of the board 
shall assemble the record and certify it to the executive director of the State 
Bar and notify the appellant of such action. 

(2) The appellant shall make prompt arrangement with the court reporter 
to obtain and have filed with the executive director of the State Bar a complete 
transcript of the hearing. Failure of the appellant to make such arrangements 
and pay the costs shall be grounds for dismissal of the appeal. 

(e) Parties appearing before the council. The appellant may request to 
appear, with or without counsel, before the council and make oral argument. 
The board may appear on its own behalf or by counsel. 

(f) Appeal procedure. The council shall consider the appeal in banc. The 
council shall consider only the record on appeal, briefs, and oral arguments. 
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The decision of the council shall be by a majority of those members voting. All 
council members present at the meeting may participate in the discussion and 
deliberation of the appeal. Members of the board who also serve on the council 
are recused from voting on the appeal. 

(g) Notice of the council’s decision. The appellant shall receive written notice 
of the council’s decision. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


-D.1805. Judicial review. 


(a) Appeals. The appellant or the board may appeal from an adverse ruling 
by the council. 

(b) Wake County Superior Court. All appeals from the council shall lie to the 
Wake County Superior Court. (See N.C. State Bar v. Du Mont, 304 N.C. 627, 
286 S.E.2d 89 (1982).) 

(c) Judicial review procedures. Article 4 of G.S. 150-B shall be complied with 
By all parties relative to the procedures for judicial review of the council’s 

ecision. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1806. Additional rules pertaining to hearings and appeals. 


(a) Notices. Every notice required by these rules shall be mailed to the 
applicant. 

(b) Expenses related to hearings and appeals. In its discretion, the board 
may direct that the necessary expenses incurred in any investigation, process- 
ing, and hearing of any matter to the board or appeal to the council be paid by 
the board. However, all expenses related to travel to any hearing or appeal for 
the applicant, his or her attorney, and witnesses called by the applicant shall 
be borne by the applicant and shall not be paid by the board. 


History Note: Statutory Authority G.S. 84- 
_ 23, Readopted Effective December 8, 1994. 


SECTION .1900. RULES CONCERNING THE 
ACCREDITATION OF CONTINUING LEGAL 
EDUCATION FOR THE PURPOSES OF 
THE BOARD OF LEGAL 
SPECIALIZATION 


D.1901. General provisions. 


(a) An applicant for certification in a specialty field must make a satisfac- 
tory showing of the requisite number of fukin of continuing legal education 
(CLE) in the specialty field for each of the last three years prior to application 
in accord with the standards adopted by the board in the field. In no event will 
the number of hours be less than an average of twelve hours per year. The 
average number of hours is computed by adding all hours of continuing legal 
education credits in the field for three years and dividing by three. 

(b) An applicant for continued certification must make a satisfactory show- 
ing of the requisite number of hours of continuing legal education (CLE) in the 
specialty field for each of the five years of certification in accord with the 
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standards adopted by the board in the field. In no event will the number of 
hours be less than an average of twelve hours per year. The average number of 
hours is computed by adding all hours of continuing legal education credits in 
the field for the five years and dividing by five. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1902. Definitions. 


(1) Applicant. The person applying for certification or continued certifica- 
tion of specialization. 

(2) Board. The North Carolina State Bar Board of Legal Specialization. 

(3) Committee. The specialty committee appointed by the board in the 
applicant’s specialty field. 

(4) Sponsor. An organization offering continuing legal education courses for 
attendance by attorneys. 

(5) Accredited sponsor. Asponsor which has demonstrated to the satisfaction 
of the board that the continuing legal education programs offered by it meet 
the accreditation standards on a continuing basis warranting a presumption of 
accreditation. 

(6) Accreditation. A determination by the board that the continuing legal 
education activities further the professional competence of the applicant and a 
certain number of hours of continuing legal education credit should be 
awarded for participation in the continuing legal education activity. 

(7) Continuing Legal Education (CLE). Attendance at lecture-type instruc- 
tion meeting the standards in Rule .1908 of this subchapter or participation in 
alternative activities described in Rule .1905 of this subchapter. 

(8) Specialty field. An area of the law as defined by the board in which the 
board certifies specialists. | | 


History Note: Statutory Authority G.S. 84- : 
23, Readopted Effective December 8, 1994. 


D.1903. Accreditation standards for lecture-type CLE activities. 


(a) The CLE activity shall have significant intellectual or practical content 
and the primary objective shall be to increase the participant’s professional 
competence in the applicant’s specialty field. | 

(b) The CLE activity shall constitute an organized program of learning 
dealing with matters directly related to the practice of law, professional 
responsibility, or ethical obligations of lawyers in the applicant’s specialty field. 

(c) The CLE activity may be presented by either live instruction or mechan- 
ical or electronically recorded or reproduced material. If electronic transmis- 
sion is used, an instructor should be present for comment or to answer 
questions. The board may reduce the hours of credit for electronic transmission 
when no instructor is present. | 

(d) Continuing legal education materials are to be prepared and activities 
conducted by an individual or group qualified by practical or academic 
experience in a setting suitable to the educational activity of the program. 

(e) Except when not suitable or readily available because of the topic or the 
nature of the lecture, thorough, high quality, and carefully prepared written 
materials shall be provided to all attendees prior to or at the time the 
rae is presented. Absence of materials should be the exception and not 

e rule. 
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History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1904. Computation of hours of instruction. 


(a) Hours of CLE will be computed by adding the number of minutes of 
actual instruction, dividing by 60 and rounding the results to the nearest 
one-tenth of an hour. 

(b) Only actual instruction will be included in computing the total hours of 
actual instruction. The following will be excluded: 

(1) introductory remarks; 

(2) breaks; 

(3) business meetings; 

(4) keynote speeches or speeches in connection with meals; 

(5) question and answer sessions in excess of fifteen minutes per hour of 
instruction; 

(6) programs of less than 60 minutes in length. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1905. Alternatives to lecture-type CLE course instruction. 


(a) Teaching. Preparation and presentation of written materials at an 
accredited CLE course will qualify for CLE credit at the rate of six hours of 
credit for each hour of presentation as computed under Rule .1904 of this 
subchapter. In the case of joint preparation and/or presentation, each preparer 
and presenter will receive a proportionate share of the total credit available. 
Repeat presentations of substantially the same materials will not qualify for 
additional credit. Instruction at an academic institution will qualify for three 
hours of CLE credit per semester hour taught in the specialty field. 

(b) Publication. Publication of a scholarly article in the applicant’s specialty 
field will qualify for CLE credit in the discretion of the specialty committee, 
subject to board approval, based on a review of the article, its content, and its 
quality. No more than ten hours of credit will be given for a single article. 

(ec) Self-study. An individual may review video or audio tapes or manuscripts 
of lectures from qualified CLE courses, which lectures would meet the 
accreditation standards in Rule .1903 of this subchapter and receive credit 
according to the computation of hours in Rule .1904 of this subchapter 
provided that no more than two hours per year of self-study shall qualify to 
meet the CLE requirements for certification or recertification. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994, 
Amended March 7, 1996. 


D.1906. Accreditation of courses. 


(a) All courses offered by an accredited sponsor which relate to the specialty 
field as defined by the board shall be accredited and credit for attendance shall 
be given for the hours of instruction related to the specialty field of the 
applicant as determined by the board. 

(b) The applicant shall make a showing that any course for which the 
applicant desires CLE credit offered by a sponsor not on the accredited sponsor 
- list meets the accreditation standards of Rule .1903 of this subchapter. The 
board will then determine the number of hours of credit based upon the 
standards of Rule .1904 of this subchapter. 
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(c) An accredited sponsor may not represent or advertise that a CLE course 
is approved or that the attendees will be given CLE credit by the board unless 
such sponsor provides a brochure or other appropriate information describing 
the topics, hours of instruction, and instructors for its CLE offerings in a 
specialty field at least thirty days i in advance of the date of the course and pay 
a fee of $100 per course for the costs of accreditation. 

(d) An unaccredited sponsor desiring advance accreditation of a course and — 
the right to designate its accreditation for the appropriate number of CLE 
credits in its solicitations shall submit a brochure or other appropriate 
information describing the topics, hours of instruction, location, and instruc- 
tors for its CLE offerings at least sixty days prior to the date of the course. A 
fee of $200 shall accompany all requests for accreditation of courses from a 
sponsor not on the accredited sponsor list.. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.1907. Accreditation of sponsor. 


(a) The following is the list of accredited sponsors: 

(1) North Carolina Bar Foundation 

(2) North Carolina Academy of Trial Lawyers 

(3) Wake Forest University Continuing Legal Education 

(4) University of North Carolina at Chapel Hill Continuing Legal Education 

(5) Duke University School of Law Continuing Legal Education 

(6) Norman Adrian Wiggins School of Law Continuing Legal Education 

(7) Middle District Bankruptcy Seminar ~ 

(8) UCB Estate Planning and Taxation Seminar 

(9) any member of the Association of Continuing aea Education Adminis- 
trators 

(10) University of Miami School of Law 

(11) any of the following groups: American Bar Association, American 
College of Probate Counsel, American College of Trial Counsel, American 
Patent Law Association, Association of American Law Schools, Association of . 
Life Insurance Counsel, Conference of Chief Justices, Council on Legal 
Education for Professional Responsibility, Inc., Federal Bar Association, Fed- 
eral Communications Bar Association, Judge Advocates Association, Maritime 
Law Association of the United States, National Association of Attorneys 
General, National Association of Bar Executives, National Association of Bar 
Presidents, National Association of Bar Counsel, National Association of 
Women Lawyers, National Bar Association, National Conference of Bar 
Examiners, National Conference of Commissioners on Uniform State Laws, 
National Conference of Judicial Councils, National District Attorneys Associ- 
ation, and National Legal Aid and Defender Association. 

(b) Any sponsor not listed in Rule .1907(a) above desiring to attain accred- 
ited sponsor status must submit to the board a description of the courses 
offered for the two years prior to application to the board for accredited sponsor 
status. The board may request copies of any course materials used in any of the 
offered courses. If, in the judgment of the board, the sponsor has met the 
accreditation standards of Rule .1903 of this subchapter for each of the courses 
offered, the board will designate the sponsor as an accredited sponsor. _ 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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D.1908. Showing by applicants. 


Every applicant will list each type of CLE activity under each of the 
following categories: 

(1) Attendance at CLE instruction offered by an accredited sponsor. The 
course name, sponsor, and number of hours of CLE shall be listed by the 
applicant; 

(2) Attendance at CLE instruction offered by a sponsor not on the accredited 
sponsor list or not given advanced approval by the board under Rule .1906 of 
this subchapter. A fee of $5.00 per course will be charged for accrediting each 
course listed by the applicant offered by a sponsor not on the accredited 
sponsor list or not given advanced approval under Rule .1906(d) of this 
subchapter. The course name, sponsor, and number of hours of CLE shall be 
listed by the applicant; 

(3) Participation as an instructor at a CLE course. The course name, 
sponsor, and number of hours of instruction or preparation shall be stated by 
the applicant; 

(4) Publication of a scholarly article. A copy of the publication shall 
accompany the application; 

(5) Self-study. A description of the materials used, the dates of use, the 
number of hours claimed, and the source from which they were obtained shall 
accompany the application. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .2000. RULES OF THE BOARD OF 
LEGAL SPECIALIZATION FOR APPROVAL 
OF INDEPENDENT CERTIFYING 
ORGANIZATIONS 


D.2001. Policy statement. 


These guidelines for reviewing independent organizations which certify 
lawyers as specialists are designed to thoroughly evaluate the purpose and 
function of such certifying organizations and the procedures they use in their 
certification processes. These guidelines are not meant to be exclusive, but to 
provide a framework in which certifying organizations can be evaluated. The 
aim of this evaluation is to provide consumers of legal services a means of 
access to lawyers who are qualified in particular fields of law. 


History Note: Lae Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2002. General procedure. 


As contemplated in Rule 2.5 of the North Carolina Rules of Professional 
Conduct, the North Carolina State Bar, through its Board of Legal Specializa- 
tion (the board), shall, upon the filing of a completed application and the 
payment of any required fee, review the standards and procedures of any 
organization which certifies lawyers as specialists and desires the approval of 
the North Carolina State Bar. The board shall prepare an application form to 
be used by certifying organizations and shall administer the application 
process. 
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History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2003. Factors to be considered in reviewing certifying organiza- 
tions. : | : 


(a) Purpose of the organization. The stated purposes for the original forma- ~ 
tion of the organization and any subsequent changes in those purposes shall be 
examined to determine whether the organization is dedicated to the mainte- 
nance of professional competence. 7 

(b) Background of the organization. The length of time the organization has 
been in existence, whether the organization is a successor of another, the 
requirements for membership in the organization, the number of members 
which the organization has, the business structure under which the organiza- 
tion operates, and the professional qualifications of the individuals who direct 
the policies and operations of the organization shall be examined to determine 
whether the organization is a bona fide certifying organization. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2004. Standards for approval of certifying organizations. 


The following standards are to be considered by the board in evaluating an 
application for approval of a certifying organization. 

(1) Uniform applicability of certification standards. In general, the stan- 
dards for certification in any specialty field must be understandable and easily 
applied to individual applicants. Certification by the organization must be 
available to any attorney who meets the standards, and the organization must 
not certify an attorney who has not demonstrably met each standard. The 
organization must agree to promptly inform the board of any material changes | 
in its standards, definitions of specialty fields or certifying procedures and 
must further agree to respond promptly to any reasonable requests for 
information from the board. ? 

(2) Definitions of specialty fields. Every field of law in which certification is 
offered must be susceptible of meaningful definition and be an area in which 
North Carolina lawyers regularly practice. 

(3) Decision making by recognized experts. The persons in a certifying 


organization making decisions regarding applicants shall include lawyers who,  . 


in the judgment of the board, are experts in the subject areas of practice and 
who each have extensive practice or involvement in those areas of practice. 

(4) Certification standards. A certifying organization’s standards for certifi- 
cation of specialists must include, as a minimum, the standards required for 
certification set out in the North Carolina Plan of Legal Specialization (Section 
.1700 of this subchapter) and in the rules, regulations and standards adopted 
by the board from time to time. Such standards shall not unlawfully discrim- 
inate against any lawyer properly qualified for certification as a specialist, but 
shall provide a reasonable basis for a determination that an applicant 
possesses special competence in a particular field of law, as demonstrated by 
the following means: 

_(a) Substantial involvement. Substantial involvement in the area of spe- 
cialty during the five-year period immediately preceding application to the 
certifying agency. Substantial involvement is generally measured by the 
amount of time spent practicing in the area of specialty. In no event may the 
time spent in practicing the specialty be less than 25 percent of the total 
practice of a lawyer engaged in a normal full-time practice; 

(b) Peer review. Peer recommendations from attorneys or judges who are 
familiar with the competence of the applicant in the area of specialty, none of 
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whom are related to, engaged in legal practice with, or involved in continuing 
commercial relationships with the lawyer; 

(c) Written examination. Objective evaluation of the applicant’s knowledge 
of the substantive and procedural law in the area of specialty as determined by 
written examination; 

(d) Continuing legal education. At least 36 hours of approved continuing 
legal education credit in the area of specialty during the three years immedi- 
ately preceding application to the certifying organization. 

(5) Applications and procedures. Application forms used by the certifying 
organization must be submitted to the board for review to determine that the 
requirements specified above are being met by applicants. Additionally, the 
certifying organization must submit a description of the process it uses to 
review applications. 

(6) Requirements for recertification. The standards used by a certifying 
organization must provide for certification for a limited period of time, which 
shall not exceed five years, after which time persons who have been certified 
must apply for recertification. Requirements for recertification must include 
continued substantial involvement in the area of specialty, continuing legal 
education, and appropriate peer review. 

(7) Revocation of certification. The standards used by a certifying « organiza- 
tion shall include a procedure for revocation of certification. A certification 
shall be revoked upon a finding that the certificate holder has been disbarred 
or suspended from the practice of law. The standards shall require a certificate 
holder to report his or her disbarment or suspension from the practice of law 
to the certifying organization. 

(8) Waiver. The standards used by a certifying organization may provide for 
waiver of the peer review and written examination requirements set forth in 
Rule .2004(4)(b) and (c) above for an applicant who was responsible for 
formulating and grading the organization’s initial written examination in his 
or her area of specialty. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2005. Application procedure. 


(a) The organization may file an application seeking approval of the orga- 
nization by the board. Applications shall be on forms available from and 
approved by the board. The application fee shall be $1,000. 

(b) The organization which has been approved shall provide its standards, 
definitions and/or certifying procedures to the board in January of each year 
and must pay an annual administrative fee of $100 to maintain its approved 
status. 

(c) When the board anierahes that an approved certifying organization has 
ceased to exist, has ceased to operate its certification program in the manner 
described in its application, or has failed to comply with the requirements of 
Rule .2005(b) above, its approved status shall be revoked. After such a 
revocation, no North Carolina lawyer may publicize a certification from the 
organization in question. 

- (d) The appeal procedures of the board shall apply to any application by an - 
organization for approval as a certifying organization and any decision to 
revoke a certifying organization’s approved status. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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D.2006. Effect of approval of a certifying organization by the board of 
legal specialization. 


When an organization is approved as a certifying organization by the board, 
any North Carolina lawyer certified as a specialist by that organization may 
publicize that certification. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .2100. CERTIFICATION STANDARDS FOR THE REAL 
PROPERTY LAW SPECIALTY 


D.2101. Establishment of specialty field. 


The North Carolina State Bar Board of Legal Specialization (the board) 
hereby designates real property law, including the subspecialties of real 
property-residential transactions and real property-business, commercial, and 
industrial transactions as a field of law for which certification of specialists 
under the North Carolina Plan of Legal Specialization (see Section .1700 of 
this subchapter) is permitted. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2102. Definition of specialty. 


The specialty of real property law is the practice of law dealing with real 
property transactions, including title examination, property transfers, financ- 
ing, leases, and determination of property rights. Subspecialties in the field are 
identified and defined as follows: . 

(a) Real property law-residential transactions. The practice of law dealing 
with the acquisition, ownership, leasing, financing, use, transfer and disposi- 
tion, of residential real property by individuals; 

(b) Real property law-business, commercial, and industrial transactions. 
The practice of law dealing with the acquisition, ownership, leasing, manage- 
ment, financing, development, use, transfer, and disposition of residential, 
business, commercial, and industrial real property. 3 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2103. Recognition as a specialist in real property law. 


A lawyer may qualify as a specialist by meeting the standards set for one or 
both of the subspecialties. If a lawyer qualifies as a specialist in real property 
law by meeting the standards set for the real property law-residential 
transactions subspecialty, the lawyer shall be entitled to represent that he or 
she is a “Board Certified Specialist in Real Property Law-Residential Trans- 
actions.” Ifa lawyer qualifies as a specialist in real property law by meeting the 
_ standards set for the real property law-business, commercial, and industrial 

transactions, the lawyer shall be entitled to represent that he or she is a 
“Board Certified Specialist in Real Property Law-Business, Commercial, and 
Industrial Transactions.” If a lawyer qualifies as a specialist in real property 
law by meeting the standards set for both the real property law-residential 
transactions subspecialty and the real property law-business, commercial, and 
industrial transactions subspecialty, the lawyer shall be entitled to represent 
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that he or she is a “Board Certified Specialist in Real Property Law- 
Residential, Business, Commercial and Industrial Transactions.” 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2104. Applicability of provisions of the North Carolina plan of legal 
specialization. 


Certification and continued certification of specialists in real property law 
shall be governed by the provisions of the North Carolina Plan of Legal | 
Specialization (see Section .1700 of this subchapter) as supplemented by these 
standards for certification. 


History Note: Statutory Authority G:S. 84- 
23, Readopted Effective December 8, 1994. © 


D.2105. Standards for certification as a specialist in real property law. 


Kach applicant for certification as a specialist in real property law shall meet 
the minimum standards set forth in Rule .1720 of this subchapter. In addition, 
each applicant shall meet the following standards for certification in real 
property law: 

(a) Licensure and practice. An applicant shall be licensed and in good 
standing to practice law in North Carolina as of the date of application. An 
applicant shall continue to be licensed and in good standing to practice law in 
North Carolina during the period of certification. 

_(b) Substantial involvement. An applicant shall affirm to the board that the 
applicant has experience through substantial involvement in the practice of 
real property law. 

(1) Substantial involvement shall mean during the five years preceding the 
application, the applicant has devoted an average of at least 500 hours a year 

to the practice of real property law, but not less than 400 hours in any one year. 

(2) Practice shall mean substantive legal work done primarily for the 
purpose of legal advice or representation, or a practice equivalent. 

(3) Practice equivalent means service as a law professor concentrating in 
the teaching of real property law. Teaching may be substituted for one year of 
experience to meet the five-year requirement. 

(c) Continuing legal education. An applicant must have earned no less than 
36 hours of accredited continuing legal education (CLE) credits in real property - 
law during the three years preceding application with not less than 6 credits — 
in any one year. 

(d) Peer review. An applicant must make a satisfactory showing of qualifi- 
cation through peer review. An applicant must provide the names of ten 
lawyers or judges who are familiar with the competence and qualification of 
the applicant in the specialty field. Written peer reference forms will be sent by 
the board or the specialty committee to each of the references. Completed peer 
reference forms must be received from at least five of the references. All 

_ references must be licensed and in good standing to practice in North Carolina. 


_. An applicant consents to the confidential inquiry by the board or the specialty 


committee of the submitted references and other persons concerning the 
_ applicant’s competence and qualification. 

(1) Areference may not be related by blood or marriage to the applicant nor 
may the reference be a partner or associate of the applicant at the time of the 
application. 
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- (2) The references shall be given on standardized forms provided by the 
board with the application for certification in the specialty field. These forms 
shall be returned directly to the specialty committee. 

(e) Examination. The applicant must pass a written examination designed 
to test the applicant’s knowledge and ability in real property law. 

(1) Terms. The examination(s) shall be in written form and shall be given 
annually. The examination(s) shall be administered and graded uniformly by 
the specialty committee. 

(2) Subject matter. The examination shall cover the applicant’s knowledge in 
the following topics in real property law or in the subspecialty or subspecialties 
that the applicant has elected: 

(A) title examinations, property transfers, financing, leases, and determi- 
nation of property rights: 

(B) the acquisition, ownership, leasing, financing, use, transfer, and dispo- 
sition of residential real property by individuals; 

(C) the acquisition, ownership, leasing, management, financing, develop- 
ment, use, transfer, and disposition of residential, business, commercial, and 
industrial real property. | 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2106. Standards for continued certification as a specialist. 


The period of certification is five years. Prior to the expiration of the 
certification period, a certified specialist who desires continued certification 
must apply for continued certification within the time limit described in Rule 
.2106(d) below. No examination will be required for continued certification. 
However, each applicant for continued certification as a specialist shall comply 
with the specific requirements set forth below in addition to any general 
standards required by the board of all applicants for continued certification. 

(a) Substantial involvement. The specialist must demonstrate that, for each 
of the five years preceding application, he or she has had substantial involve- 
ment in the specialty as defined in Rule .2105(b) of this subchapter. 

(b) Continuing legal education. The specialist must have earned no less 
than 60 hours of accredited continuing legal education credits in real property 
law as accredited by the board with not less than 6 credits earned in any one 
year. 

(c) Peer review. The specialist must comply with the requirements of Rule 
.2105(d) of this subchapter. 

(d) Time for application. Application for continued certification shall be 
made not more than one hundred eighty (180) days nor less than ninety days 
prior to the expiration of the prior period of certification. 

(e) Lapse of certification. Failure of a specialist to apply for continued 
certification in a timely fashion will result in a lapse of certification. Following 
such lapse, recertification will require compliance with all requirements of 
Rule .2105 of this subchapter, including the examination. 

(f) Suspension or revocation of certification. If an applicant’s certification 
has been suspended or revoked during the period of certification, then the 
application shall be treated as if it were for initial certification under Rule 
.2105 of this subchapter. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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D.2107. Applicability of other requirements. 


The specific standards set forth herein for certification of specialists in real 
property law are subject to any general requirement, standard, or procedure 
adopted by the board applicable to all applicants for certification or continued 
certification. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .2200. CERTIFICATION STANDARDS FOR THE 
BANKRUPTCY LAW SPECIALTY 


D.2201. Establishment of specialty field. 


The North Carolina State Bar Board of Legal Specialization (the board) 
hereby designates bankruptcy law, including the subspecialties of consumer 
bankruptcy law and business bankruptcy law, as a field of law for which 
certification of specialists under the Plan of Legal Specialization (see Section 
.1700 of this subchapter) is permitted. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2202. Definition of specialty. 


The specialty of bankruptcy law is the practice of law dealing with all laws 
and procedures involving the rights, obligations, and remedies between 
debtors and creditors in potential or pending federal bankruptcy cases and 
state insolvency actions. Subspecialties in the field are identified and defined 
as follows: 

(a) Consumer bankruptcy law. The practice of law dealing with consumer 
bankruptcy and the representation of interested parties in contested matters 
or adversary proceedings in individual filings of Chapter 7, Chapter 12, or 
Chapter 13; 

(b) Business bankruptcy law. The practice of law dealing with business 
bankruptcy and the representation of interested parties in contested matters 
or adversary proceedings in bankruptcy cases filed on behalf of debtors who are 
or have been engaged in business prior to an entity filing Chapter 7, Chapter 
9, Chapter 11, or Chapter 12. | 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2203. Recognition as a specialist in bankruptcy law. 


A lawyer may qualify as a specialist by meeting the standards set for one or 
both of the subspecialties. If a lawyer qualifies as a specialist in bankruptcy 
law by meeting the standards set for the consumer bankruptcy law subspe- 
cialty, the lawyer shall be entitled to represent that he or she is a “Board 
Certified Specialist in Consumer Bankruptcy Law.” If a lawyer qualifies as a 
specialist in bankruptcy law by meeting the standards set for the business 
bankruptcy law subspecialty, the lawyer shall be entitled to represent that he 
or she is a “Board Certified Specialist in Business Bankruptcy Law.” If a lawyer 
qualifies as a specialist in bankruptcy law by meeting the standards set for 
both the consumer bankruptcy law and the business bankruptcy law 
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subspecialties, the lawyer shall be entitled to represent that he or she is a 
“Board Certified Specialist in Business and Consumer Bankruptcy Law.” 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2204. Applicability of provisions of the North Carolina plan of legal 
specialization. 


Certification and continued certification of specialists in bankruptcy law 
shall be governed by the provisions of the Plan of Legal Specialization (see 
Section .1700 of this subchapter) as supplementéd by these standards for 
certification. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2205. Standards for certification as a specialist in bankruptcy law. 


Each applicant for certification as a specialist in bankruptcy law shall meet 
the minimum standards set forth in Rule .1720 of this subchapter. In addition, 
each applicant shall meet the following standards for certification as a 
specialist in bankruptcy law: ; 

(a) Licensure and practice. An applicant shall be licensed and in good 
standing to practice law in North Carolina as of the date of application. An: 
applicant shall continue to be licensed and in good standing to practice law in 
North Carolina during the period of certification. 

(b) Substantial involvement. An applicant shall affirm to the board that the 
applicant has experience through substantial involvement in the practice of 
bankruptcy law. ees 

(1) Substantial involvement shall mean during the five years preceding the 
application, the applicant has devoted an average of at least 500 hours a year 
to the practice of bankruptcy law, but not less than 400 hours in any one year. 

(2) Practice shall mean substantive legal work done primarily for the 
purpose of legal advice or representation, or a practice equivalent. 

(3) Practice equivalent shall mean, after admission to the bar of any state, 
District of Columbia, or a U.S. territorial possession 

(A) service as a judge of any bankruptcy court, service as a clerk of any 
bankruptcy court, or service as a standing trustee; 

(B) corporate or government service, including military service, after admis- 
sion to the bar of any state, the District of Columbia, or any U.S. territorial 
possession, but only if the bankruptcy work done was legal advice or repre- 
sentation of the corporation, governmental unit, or individuals connected 
therewith; 

(C) service as a deputy or assistant clerk of any bankruptcy court, as a 
research assistant to a bankruptcy judge, or as a law professor teaching 
bankruptcy and/or debtor-creditor related courses may be substituted for one 
year of experience to meet the five-year requirement. 

(c) Continuing legal education. An applicant must have earned no less than 
36 hours of accredited continuing legal education (CLE) credits in bankruptcy 
law, during the three years preceding application with not less than 6 credits 
in any one year. | 1 

(d) Peer review. An applicant must make a satisfactory showing of qualifi- 
cation through peer review. An applicant must provide the names of ten 
lawyers or judges who are familiar with the competence and qualification of 
the applicant in the specialty field. Written peer reference forms will be sent by 
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the board or the specialty committee to each of the references. Completed peer 
reference forms must be received from at least five of the references. All 
references must be licensed and in good standing to practice in North Carolina. 
An applicant consents to the confidential inquiry by the board or the specialty 
committee of the submitted references and other persons concerning the 
applicant’s competence and qualification. 

(1) Areference may not be a judge of any bankruptcy court. 

(2) Areference may not be related by blood or marriage to the applicant nor 
may the reference be a partner or associate of the applicant at the time of the 
application. 

(3) The references shall be given on standardized forms provided by the 
board with the application for certification in the specialty field. These forms 
shall be returned directly to the specialty committee. 

(e) Examination. The applicant must pass a written examination designed 
to test the applicant’s knowledge and ability in bankruptcy law. 

(1) Terms. The examination shall be in written form and shall be given 
annually. The examination shall be administered and graded uniformly by the 
specialty committee. 

(2) Subject matter. The examination shall cover the applicant’s knowledge 
and application of the law in the following topics in the subspecialty or 
subspecialties that the applicant has elected: 

(A) all provisions of the Bankruptcy Reform Act of 1978, as amended, and 
legislative history related thereto, except subchapters III and IV of Chapter 7 
and Chapter 9 of Title II, United States Code; 

(B) the Rules of Bankruptcy Procedure effective as of August 1, 1983, as 
amended; 

(C) bankruptcy crimes and immunity; 

(D) state laws affecting debtor-creditor relations, including, but yy! limited 
to, state court insolvency proceedings; Chapter iC of the North Carolina 
General Statutes; the creation, perfection, enforcement, and priorities of 
secured claims, claim and deliver y; and attachment and garnishment; 

(FE) judicial interpretations of any of the above. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2206. Standards for continued certification as a specialist. 


The period of certification is five years. Prior to the expiration of the 
certification period, a certified specialist who desires continued certification 
must apply for continued certification within the time limit described in Rule 
.2206(d) below. No examination will be required for continued certification. 
However, each applicant for continued certification as a specialist shall comply 
with the specific requirements set forth below in addition to any general 
standards required by the board of all applicants for continued certification. 

(a) Substantial involvement. The specialist must demonstrate that, for each 
of the five years preceding application, he or she has had substantial involve- - 
ment in the specialty as defined in Rule .2205(b) of this subchapter. 

(b) Continuing legal education. Since last certified, a specialist must have 
earned no less than 60 hours of accredited continuing legal education credits in 
bankruptcy law with not less than 6 credits earned in any one year. 

(c) Peer review. The specialist must comply with the requirements of Rule 
.2205(d) of this subchapter. 

(d) Application for continued certification shall be made not more than 180 
days nor less than 90 days prior to the expiration of the prior period of 
certification. 
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(e) Lapse of certification. Failure of a specialist to apply for continued 
certification in a timely fashion will result in a lapse of certification. Following 
such lapse, recertification will require compliance with all requirements of 
Rule .2205 of this subchapter, including the examination. 

(f) Suspension or revocation of certification. If an applicant’s certification 
has been suspended or revoked during the period of certification, then the 
application shall be treated as if it were for initial certification under Rule 
.2205 of this subchapter. | 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2207. Applicability of other requirements. 


The specific standards set forth herein for certification of specialists in 
bankruptcy law are subject to any general requirement, standard, or procedure 
adopted by the board applicable to all applicants for certification or continued 
certification. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .2300. CERTIFICATION STANDARDS FOR THE ESTATE 
PLANNING AND PROBATE LAW SPECIALTY 


D.2301. Establishment of specialty field. 


The North Carolina State Bar Board of Legal Specialization (the board) 
hereby designates estate planning and probate law as a field of law for which 
certification of specialists under the Plan of Legal Specialization (see Section 
.1700 of this subchapter) is permitted. — 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2302. Definition of specialty. 


The specialty of estate planning and probate law is the practice of law 
dealing with planning for conservation and disposition of estates, including 
consideration of federal and state tax consequences; preparation of legal 
instruments to effectuate estate plans; and probate of wills and administration 
of estates, including federal and state tax matters. , 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


reg Recognition as a specialist in estate planning and probate 
aw. 


If a lawyer qualifies as a specialist in estate planning and probate law by 
meeting the standards set for the specialty, the lawyer shall be entitled to 
represent that he or she is a “Board Certified Specialist in Estate Planning and 
Probate Law.” 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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D.2304. Applicability of provisions of the North Carolina plan of legal 
specialization. 


Certification and continued certification of specialists in estate planning and 
probate law shall be governed by the provisions of the Plan of Legal Special- 
ization (see Section .1700 of this subchapter) as supplemented by these 
standards for certification. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2305. Standards for certification as a specialist in estate planning 
and probate law. 


Kach applicant for certification as a specialist in estate planning and probate 
law shall meet the minimum standards set forth in Rule .1720 of this 
subchapter. In addition, each applicant shall meet the following standards for 
certification as a specialist i in estate planning and probate law: 

(a) Licensure and practice. An applicant shall be licensed and in good. 
standing to practice law in North Carolina as of the date of application. An 
applicant shall continue to be licensed and in good standing to practice law in 
North Carolina during the period of certification. 

(b) Substantial involvement. The applicant shall affirm to the board that the 
applicant has experience through substantial involvement in the practice of 
estate planning and probate law. } 

(1) Substantial involvement shall be measured as follows: | 

(A) Time spent. During the five years preceding the application, the Hndk 
cant has devoted an average of at least 500 hours a year to the practice of 
estate planning and probate law, but not less than 400 hours in any one year; 

(B) Experience gained. During the five years immediately preceding appli- 
cation, the applicant shall have had continuing involvement in a substantial 
portion of the activities described in each of the following paragraphs: 

(i) counseled persons in estate planning, including giving advice with 
respect to gifts, life insurance, wills, trusts, business arrangements and 
agreements, and other estate planning matters; 

(ii) prepared or supervised the preparation of (1) estate planning instru- 
ments, such as simple and complex wills (including provisions for testamen- 
tary trusts, marital deductions and elections), revocable and irrevocable inter 
vivos trusts (including short-term and minor’s trusts), business planning 
agreements (including buy-sell agreements and employment contracts), pow- 
ers of attorney and other estate planning instruments; and (2) federal and 
state gift tax returns, including representation before the Internal Revenue 
Service and the North Carolina Department of Revenue in connection with gift 
tax returns; 

(ii1) handled or advised with respect to the probate of wills and the 
administration of decedents’ estates, including representation of the personal 
representative before the clerk of superior court, guardianship, will contest, 
and declaratory judgment actions; 

(iv) prepared, reviewed or supervised the preparation of federal estate tax 
returns, North Carolina inheritance tax returns, and federal and state 
fiduciary income tax returns, including representation before the Internal 
Revenue Service and the North Carolina Department of Revenue in connection 
with such tax returns and related controversies. 

(2) Practice shall mean substantive legal work done primarily for the 
purpose of legal advice or representation, or a practice equivalent. 

(3) Practice equivalent shall mean | | 

(A) receipt of an LL.M. degree in taxation or estate planning and probate 
law (or such other related fields approved by the specialty committee and the 
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board from an approved law school) may be substituted for one year of 
experience to meet the five-year requirement; ~ 

(B) service as a trust officer with a corporate fiduciary having duties 
primarily in the area of estate and trust administration, may be substituted for 
one year of experience to meet the five-year requirement; 

(C) service as a law professor concentrating in the teaching of taxation or 
estate planning and probate law (or such other related fields approved by the 
specialty committee and the board). Such service may be substituted for one 
year of experience to meet the five-year requirement. 2 

(c) Continuing legal education. An applicant must have earned no less than 
72 hours of accredited continuing legal education (CLE) credits in estate 
planning and probate law during the three years preceding application. Of the 
72 hours of CLE, at least 45 hours shall be in estate planning and probate law, 
and the balance may be in the related areas of taxation, business organiza- 
tions, real property, and family law. 

(d) Peer review. An applicant must make a satisfactory showing of qualifi- 
cation through peer review. An applicant must provide the names of ten 
lawyers or judges, all of whom are familiar with the competence and qualifi- 
cation of the applicant in the specialty field. Written peer reference forms will 
be sent by the board or the specialty committee to each of the references. 
Completed peer reference forms must be received from at least five of the 
references. All references must be licensed and in good standing to practice in 
North Carolina. An applicant consents to the confidential inquiry by the board 
or the specialty committee of the submitted references and other persons 
concerning the applicant’s competence and qualification. 

(1) Areference may not be related by blood or marriage to the applicant nor 
may the reference be a partner or associate of the applicant at the time of the 
application. 

(2) The references shall be given on standardized forms provided by the 
board with the application for certification in the specialty field. These forms 
shall be returned directly to the specialty committee. . 

(e) Examination. The applicant must pass a written examination designed 
ie test the applicant’s knowledge and ability in estate planning and probate 
aw. 

(1) Terms. The examination shall be in written form and shall be given 
annually. The examination shall be administered and graded uniformly by the 
specialty committee. 

(2) Subject matter. The examination shall cover the applicant’s knowledge 
and application of the law in the following topics: 

(A) federal and North Carolina gift taxes; 

(B) federal estate tax; 

(C) North Carolina inheritance tax; 

(D) federal and North Carolina fiduciary income taxes; 

(EZ) federal and North Carolina income taxes as they apply to the final 
returns of the decedent and his or her surviving spouse; 

(F) North Carolina law of wills and trusts; 

(G) North Carolina probate law, including fiduciary accounting; 

(H) federal and North Carolina income and gift tax laws as they apply to 
revocable and irrevocable inter vivos trusts; 

(I) North Carolina law of business organizations, family law, and property 
law as they may be applicable to estate planning transactions; 

(J) federal and North Carolina tax law applicable to partnerships and 
corporations (including S corporations) which may be encountered in estate 
planning and administration. 
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History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2306. Standards for continued certification as a specialist. 


The period of certification is five years. Prior to the expiration of the 
certification period, a certified specialist who desires continued certification 
must apply for continued certification within the time limit described in Rule 
.2306(d) below. No examination will be required for continued certification. 
However, each applicant for continued certification as a specialist shall comply 
with the specific requirements set forth below in addition to any general 
standards required by the board of all applicants for continued certification. 

(a) Substantial involvement. The specialist must demonstrate that, for each ~ 
of the five years preceding application, he or she has had substantial involve- 
ment in the specialty as defined in Rule .2305(b) of this subchapter. 

(b) Continuing legal education. Since last certified, a specialist must have 
earned no less than 120 hours of accredited continuing legal education credits 
in estate planning and probate law. Of the 120 hours of CLE, at least 75 hours 
shall be in estate planning and probate law, and the balance may be in the 
related areas of taxation, business organizations, real property, and family law. 

(c) Peer review. The specialist must comply with the requirements of Rule 
.2305(d) of this subchapter. 

(d) Time for application. Application for continued certification shall be 
made not more than 180 days nor less than 90 days prior to the expiration of 
the prior period of certification. : 

(e) Lapse of certification. Failure of a specialist to apply for continued 
certification in a timely fashion will result in a lapse of certification. Following 
such lapse, recertification will require compliance with all requirements of 
Rule .2305 of this subchapter, including the examination. 

(f) Suspension or revocation of certification. If an applicant’s certification 
has been suspended or revoked during the period of certification, then the 
application shall be treated as if it were for initial certification under Rule 
.2305 of this subchapter. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2307. Applicability of other requirements. 


_ The specific standards set forth herein for certification of specialists in estate 

planning and probate law are subject to any general requirement, standard, or 
procedure adopted by the board applicable to all applicants for certification or 
continued certification. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .2400. CERTIFICATION STANDARDS 
FOR THE FAMILY LAW SPECIALTY 


D.2401. Establishment of specialty field. 


The North Carolina State Bar Board of Legal Specialization (the board) 
hereby designates family law as a field of law for which certification of 
specialists under the North Carolina Plan of Legal Specialization (see Section 
.1700 of this subchapter) is permitted. 
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History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2402. Definition of specialty. 


The specialty of family law is the practice of law relating to marriage, 
divorce, alimony, child custody and support, equitable distribution, enforce- 
ment of support, domestic violence, bastardy, and adoption. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2403. Recognition as a specialist in family law. 


If a lawyer qualifies as a specialist in family law by meeting the standards 
set for the specialty, the lawyer shall be entitled to represent that he or she is 
a “Board Certified Specialist in Family Law.” 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2404. Applicability of provisions of the North Carolina plan of legal 
specialization. 3 


Certification and continued certification of specialists in family law shall be 
governed by the provisions of the North Carolina Plan of Legal Specialization 
(see Section .1700 of this subchapter) as supplemented by these standards for 
certification. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2405. Standards for certification as a specialist in family law. 


Each applicant for certification as a specialist in family law shall meet the 
minimum standards set forth in Rule .1720 of this subchapter. In addition, 
each applicant shall meet the following standards for certification as a 
specialist in family law: 

(a) Licensure and practice. An applicant shall be licensed and in good 
standing to practice law in North Carolina as of the date of application. An 
applicant shall continue to be licensed and in good standing to practice law in 
North Carolina during the period of certification. 

(b) Substantial involvement. An applicant shall affirm to the board that the 
applicant has experience through substantial involvement in the practice of 
family law. 

(1) Substantial involvement shall mean during the five years preceding the 
application, the applicant has devoted an average of at least 600 hours a year 
to the practice of family law, and not less than 400 hours during any one year. 

(2) Practice shall mean substantive legal work done primarily for the 
purpose of legal advice or representation, or a practice equivalent. 

(3) Practice equivalent shall mean 

(A) service as a law professor concentrating in the teaching of family law. 
Such service may be substituted for one year of experience to meet the 
five-year requirement. 

(B) service as a district court judge in North Carolina, hearing a substantial 
number of family law cases. Such service may be substituted for one year of 
experience to meet the five-year requirement. 
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(c) Continuing legal education. An applicant must have earned no less than 
45 hours of accredited continuing legal education (CLE) credits in family law, 
9 of which may be in related fields, during the three years preceding 
application, with not less than 9 credits in any one year. Related fields shall 
include taxation, trial advocacy, evidence, negotiation, and juvenile law. 

(d) Peer review. An applicant must make a satisfactory showing of qualifi- 
cation through peer review. An applicant must provide the names of ten 
lawyers or judges who are familiar with the competence and qualification of 
the applicant in the specialty field. Written peer reference forms will be sent by 
the board or the specialty committee to each of the references. Completed peer 
reference forms must be received from at least five of the references. All 
references must be licensed and in good standing to practice in North Carolina. 
An applicant consents to the confidential inquiry by the board or the specialty 
committee of the submitted references and other persons concerning the 
applicant’s competence and qualification. 

(1) Areference may not be related by blood or marriage to the applicant nor 
may the reference be a partner or associate of the applicant at the time of the 
application. 

(2) The references shall be given on standardized forms provided by the 
board with the application for certification in the specialty field. These forms 
shall be returned directly to the specialty committee. 

(e) Examination. The applicant must pass a written examination designed 
to test the applicant’s knowledge and ability in family law. } 

(1) ZJerms. The examination shall be in written form and shall be given 
annually. The examination shall be administered and graded uniformly by the 
specialty committee. 

(2) Subject matter. The examination shall cover the applicant’s knowledge 
and application of the law relating to marriage, divorce, alimony, child custody 
and support, equitable distribution, enforcement of support, domestic violence, 
bastardy, and adoption including, but not limited to, the following: 

(A) contempt (Chapter 5A of the North Carolina General Statutes); 

(B) adoptions (Chapter 48); 

(C) bastardy (Chapter 49); 

(D) divorce and alimony (Chapter 50); 

(EK) Uniform Child Custody Jurisdiction Act (Chapter 50A); 

(F) domestic violence (Chapter 50B); | 

(G) marriage (Chapter 51); 

(H) powers and liabilities of married persons (Chapter 52); 

(I) Uniform Reciprocal Enforcement of Support Act (Chapter 524A); 

(J) Uniform Premarital Agreement Act (Chapter (52B); 

(K) termination of parental rights, as relating to adoption and termination 
for failure to provide support (Article 24B of Chapter 7A); | 

(L) garnishment and enforcement of child support obligations (Chapters 
110-136 et seq.). 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2406. Standards for continued certification as a specialist. 


The period of certification is five years. Prior to the expiration of the 
certification period, a certified specialist who desires continued certification 
must apply for continued certification within the time limit described in Rule 
'2406(d) below. No examination will be required for continued certification. 
However, each applicant for continued certification as a specialist shall comply 
with the specific requirements set forth below in addition to any general 
standards required by the board of all applicants for continued certification. 
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(a) Substantial involvement. The specialist must demonstrate that, for each 
of the five years preceding application, he or she has had substantial involve- 
ment in the specialty as defined in Rule .2405(b) of this subchapter. 

(b) Continuing legal education. Since last certified, a specialist must have 
earned no less than 60 hours of accredited continuing legal education credits in 
family law or related fields. Not less than nine credits may be earned in any 
one year, and no more than twelve credits may be in related fields. Related 
fields shall include taxation, trial advocacy, evidence, negotiation, and juvenile 
law. 

(c) Peer review. The specialist must comply with the requirements of Rule 
.2405(d) of this subchapter. 

(d) Time for application. Application for continued certification shall be 
made not more than 180 days nor less than 90 days prior to the expiration of. 
the prior period of certification. 

(e) Lapse of certification. Failure of a specialist to apply for continued 
certification in a timely fashion will result in a lapse of certification. Following 
such lapse, recertification will require compliance with all requirements of 
Rule .2405 of this subchapter, including the examination. 

(f) Suspension or revocation of certification. If an applicant’s certification 
has been suspended or revoked during the period of certification, then the 
application shall be treated as if it were for initial certification under Rule 
.2405 of this subchapter. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2407. Applicability of other requirements. 


The specific standards set forth herein for certification of specialists in 
family law are subject to any general requirement, standards, or procedure 
adopted by the board applicable to all applicants for certification or continued 
certification. 


History Note: Statutory Authority.G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .2500. CERTIFICATION STANDARDS FOR THE CRIMINAL 
LAW SPECIALTY 


D.2501. Establishment of specialty field. 


~The North Carolina State Bar Board of Legal Specialization (the board) 
hereby designates criminal law, including the subspecialties of criminal 
appellate practice and state criminal law, as a field of law for which certifica- 
tion of specialists under the North Carolina Plan of Legal Specialization (see 
Section .1700 of this subchapter) is permitted. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2502. Definition of specialty. 


The specialty of criminal law is the practice of law dealing with the defense 
or prosecution of those charged with misdemeanor and felony crimes in state 
and federal trial and appellate courts. Subspecialties i in the field are identified 
and defined as follows: 
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(a) Criminal appellate practice. The practice of criminal law at the appellate 
court level. 

(b) State criminal law. The practice of criminal law in state trial and 
appellate courts. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2503. Recognition as a specialist in criminal law. 


A lawyer may qualify as a specialist by meeting the standards set for 
criminal law or the subspecialties of criminal appellate practice or state 
criminal law. If a lawyer qualifies as a specialist by meeting the standards set 
for the criminal law specialty, the lawyer shall be entitled to represent that he 
or she is a “Board Certified Specialist in Criminal Law.” If a lawyer qualifies as 
a specialist by meeting the standards set for the subspecialty of criminal 
appellate practice, the lawyer shall be entitled to represent that he or she is a 
“Board Certified Specialist in Criminal Appellate Practice.” If a lawyer 
qualifies as a specialist by meeting the standards set for the subspecialty of 
state criminal law, the lawyer shall be entitled to represent that he or she is a 
“Board Certified Specialist in State Criminal Law.” If a lawyer qualifies as a 
specialist by meeting the standards set for both criminal law and the 
subspecialty of criminal appellate practice, the lawyer shall be entitled to 
represent that he or she is a “Board Certified Specialist in Criminal Law and 
Criminal Appellate Practice.” 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2504. Applicability of provisions of the North Carolina plan of legal 
specialization. | 


Certification and continued certification of specialists in criminal law shail 
be governed by the provisions of the North Carolina Plan of Legal Specializa- 
tion (see Section .1700 of this subchapter) as supplemented by these standards 
for certification. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2505. Standards for certification as a specialist. 


Each applicant for certification as a specialist in criminal law, the subspe- 
cialty of state criminal law, or the subspecialty of criminal appellate practice 
shall meet the minimum standards set forth in Rule .1720 of this subchapter. 
In addition each applicant shall meet the following standards for certification: 

(a) Licensure and practice. An applicant shall be licensed and in good 
standing to practice law in North Carolina as of the date of the application. 
During the period of certification an applicant shall continue to be licensed and 
in good standing to practice law in North Carolina. 

(b) Substantial involvement. An applicant shall affirm to the board that the 
applicant has experience through substantial involvement in the practice of 
criminal law. 

(1) For the specialty of criminal law and the subspecialty of state criminal 
law, the applicant must have been engaged in the active practice of law for at 
least five years prior to certification with a substantial involvement in the area 
of criminal law. Substantial] involvement shall mean 
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(A) during the applicant’s entire legal career, the applicant must have been | 
participating counsel of record in criminal proceedings as follows: 

(i) five felony jury trials in cases submitted to jury for decision; 

(ii) ten additional jury trials, regardless of offenses, submitted to jury for 
~ decision; : | 

(iii) fifty additional criminal matters to disposition in the state district or 
superior courts, or in the U.S. district court (disposition being defined as the — 
conclusion of a criminal matter); 

(iv) any one of the following: 

(a) two oral appearances before an appellate court of the State of North 
Carolina or the United States; or 3 

(b) three written appearances before any appellate court in which the 
applicant certifies that he or she had primary responsibility for the prepara- 
tion of the record on appeal and brief; or ) 

(c) 25 additional criminal trials in any jurisdiction which were submitted to 
the judge or jury for decision. 

(B) during the five years immediately preceding application to the board, 
the applicant must have | 

(i) appeared as participating counsel for at least 25 days in the jury trial of 
one or more criminal cases, whether to verdict or not; 

(ii) made 75 court appearances in any substantive nonjury trials or proceed- 
ings (excluding calendar calls, continuance motions, or other purely adminis- 
trative matters) in a criminal court of any jurisdiction; 

(iii) devoted an average of 500 hours per year in the area of criminal law but 
not less than 400 hours in any one year. 

(C) upon recommendation by the specialty committee and approval by the 
board, where the profession or the geographical location of an applicant 
prohibits his or her completing the requirements in Rule .2505(b)(1)(A) and (B) 
above, and the applicant shows substantial involvement in other areas of law 
requiring similar skills, or has engaged in research, writing, or teaching 
special studies of criminal law and procedure, to include criminal appellate 
law, said applicant may substitute such experience for one year of the five 
required years of Rule .2505(b)(1)(B)Gii) above and must meet all of the 
requirements of Rule .2505(b)(1)(A)(Gv) above and three-fifths of the remaining 
requirements of Rule .2505(b)(1)(B) above. 

(2) For the subspecialty of criminal appellate practice, the applicant must 
have been engaged in the active practice of law for at least five years prior to 
certification with a substantial involvement in the area of criminal law. For the 
subspecialty of criminal appellate practice, substantial involvement shall 
mean | , 

(A) the applicant must have been engaged in the active practice of law for at 
least five years prior to certification (unless ‘excepted under Rule 
.2505(b)(2)(B)Gi) below). During the applicant’s entire legal career, the appli- 
ite must have completed the requirements set forth in Rule .2505(b)(1)(A) 
above; | 

(B) during the applicant’s entire legal career, the applicant must have also 

(1) represented a party in at least 15 criminal appeals, 5 of which must have 
been within the two years preceding the application; 

(ii) had substantial involvement in criminal appellate work, including brief 
writing, motion practice, oral arguments, and extraordinary writs. Sitting as 
an appellate court judge for at least one year of the three years preceding 
application will fulfill three years of the practice requirements. 

(C) upon recommendation by the specialty committee and approval by the 
board, where the profession or the geographical location of an applicant 
prohibits his or her completion of all or a portion of the requirements of Rule 

.2505(b)(2)(A) above and the applicant can show substantial involvement in 
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other areas of law requiring similar skills, or has engaged in research, writing, 

or teaching special studies of criminal law and procedure, to include criminal 
appellate law, said applicant may substitute such experience for one year of the 
required five years and may qualify by meeting all of the requirements of Rule 

.2505(b)(1)(A)G) and (ii) above, and upon the showing of the representation of 
at least five criminal appellate actions within the last two years. 

(c) Continuing legal education. 

(1) In the specialty of criminal law, the state criminal law subspecialty, and 
the criminal appellate practice subspecialty, an applicant must have earned no 
less than 40 hours of accredited continuing legal education credits in criminal 
law during the three years preceding the application, which 40 hours must 
include the following: 

(A) at least 34 hours in skills pertaining to criminal law, such as evidence, 
substantive criminal law, criminal procedure, criminal trial advocacy, criminal 
trial tactics, and appellate advocacy; . 

(B) at least 6 hours in the area of ethics and criminal law. 

_ (2) In order to be certified as a specialist in both criminal law and the 
subspecialty of criminal appellate law, an applicant must have earned no less 
than 46 hours of accredited continuing legal education credits in criminal law 
during the three years preceding application, which 46 hours must include the 
following: 

(A) at least 40 hours in skills pertaining to criminal law, such as evidence, 
substantive criminal law, criminal procedure, criminal trial advocacy, criminal 
trial tactics, and appellate advocacy; 

(B) at least 6 hours in the area of ethics and criminal law. 

(d) Peer review. 

(1) Each applicant for certification as a specialist in criminal law, the 
subspecialty of state criminal law, and the subspecialty of criminal appellate 
practice must make a satisfactory showing of qualification through peer 
review. 

(2) All references must be licensed and in good standing to practice in North 
Carolina and must be familiar with the competence and qualifications of the 
applicant in the specialty field. The applicant consents to the confidential 
inquiry by the board or the specialty committee of the submitted references 
and other persons concerning the applicant’s competence and qualifications. 

(3) Written peer reference forms will be sent by the board or the specialty 
committee to the references. Completed peer reference forms must be received 
from at least five of the references. The board or the specialty committee may 
- contact in person or by telephone any reference listed by an applicant. 

(A) Each applicant for certification as a specialist in the specialty of criminal 
law and in the subspecialty of state criminal law must provide for reference 
and independent inquiry the names and addresses of the following: 

(i) four attorneys of generally recognized stature who practice in the field of 
criminal law; 

(ii) two judges of different jurisdictions before whom the applicant has 
litigated a case to disposition within the previous two years; 

(iii) opposing counsel, co-counsel, and judges in the last five jury trials 
conducted by the applicant; 

(iv) opposing counsel, co-counsel, and judges in the last five nonjury trials or 
procedures conducted by the applicant; 

(v) if the applicant has participated in appellate matters, opposing counsel, 
co-counsel, and judges in the last two appellate matters conducted by the 
applicant as well as copies of all briefs filed by the applicant in these two 
appellate matters; 

(vi) ifan applicant has not prepared any appellate briefs, then the applicant 
shall submit to the specialty committee two separate trial court memoranda 
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submitted to a trial court within the last three years which were prepared and 
filed by the applicant. 

(B) An applicant for the subspecialty of criminal appellate practice shall 
provide the names and addresses of the following: 

(i) four attorneys of generally recognized stature to attest to the applicant’s 
substantial involvement and competence in criminal appellate practice. Such 
lawyers shall be substantially involved in criminal appellate practice and 
familiar with the applicant’s practice; 

(ii) two judges before whom the applicant has appeared i in criminal appel- 
late matters within the last two years to attest to the applicant’s substantial 
involvement and competence in criminal appellate practices; 

(iii). opposing counsel, judges, and any co-counsel in the last two appellate 
matters the applicant has handled. The applicant shall also provide all briefs 
filed in these matters. 

(C) Areference may not be related by blood or marriage to the applicant nor 
may the reference be a partner or associate of the applicant at the time of the 
application. 

(e) Examination. The applicant must pass a written examination Sa 
to test the applicant’s knowledge and ability. 

(1) Terms. The examination(s) shall be in written form and:shall be given at 
such times as the board deems appropriate. The examination(s) shall be 
administered and graded uniformly by the specialty committee. 

(2) Subject matter. 

(A) The examination shall cover the applicant’s knowledge in the following 
topics in criminal law, in the subspecialty of state criminal law, and/or in the 
subspecialty of criminal appellate practice, as the applicant has elected: 

(i) the North Carolina and Federal Rules of Evidence; 

(ii) state and federal criminal procedure and state and federal laws affecting 
criminal procedure; 

(iii) constitutional law; 

(iv) appellate procedure and tactics; 

(v) trial procedure and trial tactics; 

(vi) criminal substantive law; 

(vii) the North Carolina Rules of Appellate Procedure. 

(B) An applicant for certification in the specialty of criminal law shall take 
part I (covering state law) and part II (covering federal law) of the criminal law 
examination. An applicant for certification in the subspecialty of state criminal 
law shall take part I of the criminal law examination. 

(3) Requirement of criminal law examination for criminal appellate practice. 
An applicant for certification in the subspecialty of criminal appellate practice 
must successfully pass the examination in criminal law. If an applicant for 
certification in criminal appellate practice is already certified as a specialist in 
the subspecialty of state criminal law, then the applicant must take part II 
(covering federal law) of the examination in criminal law as well as the 
criminal appellate practice examination. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


D.2506. Standards for continued certification as a specialist. 


The period of certification is five years. A certified specialist who desires 
continued certification must apply for continued certification within the time 
limit described in Rule .2506(d) below. No examination will be required for 
continued certification. However, each applicant for continued certification as 
a specialist shall comply with the specific requirements set forth below in 
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addition to any general standards required by the board of all applicants for 
continued certification. 

(a) Substantial involvement. The specialist must demonstrate that for the 
five years preceding reapplication he or she has had substantial involvement 
in the specialty or subspecialty as defined in Rule .2505(b)(1)(B) and (C) of this 
subchapter for the specialty of criminal law and the subspecialty of state 
criminal law, and Rule .2505(b)(2) of this subchapter for the subspecialty of 
criminal appellate practice. 

(b) Continuing legal education. The specialist must have earned no less 
than 65 hours of accredited continuing legal education credits in criminal law 
with not less than 6 credits earned in any one year. 

(c) Peer review. The specialist must comply with the requirements of Rule 
.2505(d) of this subchapter. 

(d) Time for application. Application for continuing certification shall be 
made not more than 180 days nor less than 90 days prior to the expiration of 
the prior period of certification. 

(e) Lapse of certification. Failure of a specialist to apply for continued 
certification in a timely fashion will result in a lapse of certification. Following 
such lapse, recertification will require compliance with all requirements of 
Rule .2505 of this subchapter, including the examination. 

(f) Suspension or revocation of certification. If an applicant’s certification 
has been suspended or revoked during the period of certification, then the 
application shall be treated as if it were for initial certification under Rule 
.2505 of this subchapter. 


History Note: Statutory Authority G.S. 84- 


23, Readopted Effective December 8, 1994. 


D.2507. Applicability of other requirements. 


The specific standards set forth herein for certification of specialists in 


criminal law, the subspecialty of state criminal law and the subspecialty of 


criminal appellate practice are subject to any general requirement, standard, 
or procedure adopted by the board applicable to all applicants for certification 
or continued certification. 


_History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SECTION .2600. CERTIFICATION STANDARDS FOR THE 
IMMIGRATION LAW SPECIALTY 


D.2601. Establishment of specialty field. 


The North Carolina State Bar Board of Legal Specialization (the board) 
hereby designates immigration law as a field of law for which certification of 
specialists under the North Carolina Plan of Legal Specialization (see Section 
.1700 of this subchapter) is permitted. 


History Note: Adopted March 6, 1997. 


D.2602. Definition of specialty. 


The specialty of immigration law is the practice of law dealing with 
obtaining and retaining permission to enter and remain in the United States 
including, but not limited to, such matters as visas, changes of status, 
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deportation and exclusion, naturalization, appearances before courts and 
governmental agencies, and protection of constitutional rights. 


History Note: Adopted March 6, 1997. 


D.2603. Recognition as a specialist in immigration law. 


If a lawyer qualifies as a specialist in immigration law by meeting the 
standards set for the specialty, the lawyer shall be entitled to represent that he 
or she is a “Board Certified Specialist in Immigration Law.” 


History Note: Adopted March 6, 1997. 


D.2604. Applicability of provisions of the North Carolina Plan of Legal 
Specialization. 


Certification and continued certification of specialists in immigration law 
shall be governed by the provisions of the North Carolina Plan of Legal 
Specialization (see Section .1700 of this subchapter) as supplemented by these 
standards for certification. 


History Note: Adopted March 6, 1997. 


D.2605. Standards for certification as a specialist in immigration law. 


Each applicant for certification as a specialist in immigration law shall meet 
the minimum standards set forth in Rule .1720 of this subchapter. In addition, 
each applicant shall meet the following standards for certification in immigra- 
tion law: | 

(a) Licensure and practice. An applicant shall be licensed and in good 
standing to practice law in North Carolina as of the date of application. An 
applicant shall continue to be licensed and in good standing to practice law in 
North Carolina during the period of certification. 

(b) Substantial involvement. An applicant shall affirm to the board that the 
applicant has experience through substantial involvement in the practice of 
immigration law. 

(1) An applicant shall affirm that during the five years immediately preced- 
ing the application, the applicant devoted an average of at least 700 hours a 
year to the practice of immigration law, but not less than 400 hours in any one 
year. Service as a law professor concentrating in the teaching of immigration 
law may be substituted for one year of experience to meet the five-year 
requirement. 

(2) An applicant shall show substantial involvement in immigration law for 
the required period by providing such information as may be required by the 
board regarding the applicant’s participation in at least five of the seven 
categories of activities listed below during the five years immediately preced- 
ing the date of application: 

(A) Family immigration. Representation of clients before the U.S. Immigra- 
tion and Naturalization Service and the State Department in the filing of 
petitions and applications. | 

(B) Employment related immigration. Representation of employers and/or 
aliens before at least one of the following: the N.C. Employment Security 
Commission, U.S. Department of Labor, U.S. Immigration and Naturalization 
Service, U.S. Department of State or U.S. Information Agency. 

(C) Naturalization. Representation of clients before the U.S. Immigration 
and Naturalization Service and judicial courts in naturalization matters. 
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(D) Administrative hearings and appeals. Representation of clients before 
Immigration Judges in deportation, exclusion, bond redetermination, and 
other administrative matters; and the representation of clients in appeals 
taken before the Board of Immigration Appeals, Administrative Appeals Unit, 
Board of Alien Labor Certification Appeals, Regional Commissioners, Commis- 
sioner, Attorney General, Department of State Board of Appellate Review, and 
Office of Special Counsel for Immigration Related Unfair Employment Prac- 
tices (OCAHO). 

(EZ) Administrative Proceedings and Review in Judicial Courts. Represen- 
tation of clients in judicial matters such as applications for habeas corpus, 
mandamus and declaratory judgments; criminal matters involving the immi- 
gration law; petitions for review in judicial courts; and ancillary proceedings in 
judicial courts. 

(F) Asylum and Refugee Status. Representation of clients in these matters. 

(G) Employer Verification, Sanctions, Document Fraud, Bond and Custody, 
Rescission, Registry, and Fine Proceedings. Representation of clients in these 
matters. 

(c) Continuing Legal Education. An applicant must earn no less than 48 
hours of accredited continuing legal education (CLE) credits in immigration 
law during the four years preceding application. At least 20 of the 48 CLE 
credit hours must be earned during the first and second year preceding 
application and at least 20 of the CLE hours must be earned during the third 
and fourth years preceding application. Of the 48 hours, at least 42 must be in 
immigration law; the balance may be in the related areas of federal adminis- 
trative procedure, trial advocacy, evidence, taxation, family law, employment 
law, and criminal law and procedure. 

(d) Peer Review. An applicant must make a satisfactory showing of qualifi- 
cation through peer review. An applicant must provide the names of ten 
lawyers or judges who are familiar with the competence and qualification of 
the applicant in the specialty field. Written peer reference forms will be sent by 
the board or the specialty committee to each of the references. Completed peer 
reference forms must be received from at least five of the references. All 
references must be licensed and in good standing to practice in North Carolina. 
At least two of the completed peer reference forms received by the board must 
be from lawyers or judges who have substantial practice or judicial experience 
in immigration law. An applicant consents to the confidential inquiry by the 
board or the specialty committee of the submitted references and other persons 
concerning the applicant’s competence and qualification. 

(1) Areference may not be related by blood or marriage to the applicant nor 
may the reference be a partner or associate of the applicant at the time of the 
application. 

(2) The references shall be given on standardized forms provided by the 
board with the application for certification in the specialty field. These forms 
shall be returned directly to the specialty committee. 

(e) Examination. The applicant must pass a written examination designed 
to test the applicant’s knowledge, skills, and proficiency in immigration law. 
The examination shall be in written form and shall be given annually. The 
examination shall be administered and graded uniformly by the specialty 


- committee. 


History Note: Adopted March 6, 1997. 


D.2606. Standards for Continued Certification as a Specialist. 


The period of certification is five years. Prior to the expiration of the 


certification period, a certified specialist who desires continued certification 
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must apply for continued certification within the time limit described in Rule 
.2606(d) below. No examination will be required for continued certification. 
However, each applicant for continued certification as a specialist shall comply 
with the specific requirements set forth below in addition to any general 
standards required by the board of all applicants for continued certification. 

(a) Substantial Involvement. The specialist must demonstrate that; for each 
of the five years preceding application, he or she has had substantial involve- 
ment in the specialty as defined in Rule .2605(b) of this subchapter. 

(b) Continuing Legal Education. The specialist must have earned no less 
than 60 hours of accredited continuing legal education credits in immigration 
law as accredited by the board. At least 30 of the 60 CLE credit hours must be 
earned during the first three years after certification or recertification, as 
applicable. Of the 60 hours, at least 52 must be in immigration law; the 
balance may be in the related areas of federal administrative procedure, trial 
advocacy, evidence, taxation, family law, employment law, and criminal law 
and procedure. “eg 

(c) Peer Review. The specialist must comply with the requirements of Rule 
.2605(d) of this subchapter. 

(d) Time for Application. Application for continued certification shall be 
made not more than one hundred eighty (180) days nor less than ninety days 
prior to the expiration of the prior period of certification. 

(e) Lapse of Certification. Failure of a specialist to apply for continued 
certification in a timely fashion will result in a lapse of certification. Following 
such lapse, recertification will require compliance with all requirements of » 
Rule .2605 of this subchapter, including the examination. 

(f) Suspension or Revocation of Certification. If an applicant’s certification 
has been suspended or revoked during the period of certification, then the 
application shall be treated as if it were for initial certification under Rule 
.2605 of this subchapter. 


History Note: Adopted March 6, 1997. 


D.2607. Applicability of Other Requirements. 


The specific standards set forth herein for certification of specialists in 
immigration law are subject to any general requirement, standard, or proce- 
dure adopted by the board applicable to all applicants for certification or 
continued certification. | 


History Note: Adopted March 6, 1997. 


SUBCHAPTER E. REGULATIONS FOR | 
ORGANIZATIONS PRACTICING LAW 


SECTION .0100. REGULATIONS FOR PROFES- 
SIONAL CORPORATIONS AND PROFES- 
SIONAL LIMITED LIABILITY 
COMPANIES PRACTICING 
LAW 


E.0101. Authority, scope, and definitions. 


(a) Authority. Chapter 55B of the General Statutes of North Carolina, being 
“the Professional Corporation Act,” particularly Section 55B-12, and Chapter 
57C, being the “North Carolina Limited Liability Company Act,” particularly 
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Section 57C-2-01(c), authorizes the Council of the North Carolina State Bar 
(the council) to adopt regulations for professional corporations and profes- 
sional limited liability companies practicing law. These regulations are 
adopted by the council pursuant to that authority. 

(b) Statutory law. These regulations only supplement the basic statutory 
law governing professional corporations (Chapter 55B) and professional lim- 
ited liability companies (Chapter 57C) and shall be interpreted in harmony 
with those statutes and with other statutes and laws governing corporations 
and limited liability companies generally. 

(c) Definitions. All terms used in these regulations shall have the meanings 
set forth below or shall be as defined in the Professional Corporation Act or the 
North Carolina Limited Liability Company Act as appropriate. 

(1) “Council” shall mean the Council of the North Carolina State Bar. 

(2) “Licensee” shall mean any natural person who is duly licensed to practice 
law in North Carolina. 3 

(3) “Professional limited liability company or companies” shall mean any 
professional limited liability company or companies organized for the purpose ~ 
of practicing law in North Carolina. 

(4) “Professional corporations” shall mean any professional corporation or 
corporations organized for the purpose of practicing law in North Carolina. 

(5) “Secretary” shall mean the secretary of the North Carolina State Bar. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


_E.0102. Name of professional corporation or professional limited lia- 
bility company. 


(a) Name of professional corporation. The name of every professional 
corporation shall contain the surname of one or more of its shareholders or of 
one or more persons who were associated with its immediate corporate, 
individual, partnership, or professional limited liability company predecessor 
in the practice of law and shall not contain any other name, word, or character 
(other than punctuation marks and conjunctions) except as required or 
permitted by Rules .0102(a)(1), (2) and (5) below. The following additional 
requirements shall apply to the name of a professional corporation: 

(1) Corporate designation. The name of a professional corporation shall end 
with the following words: 

(A) “Professional Association” or the abbreviation “P.A.”; or 

(B) “Professional Corporation” or the abbreviation “P.C.” 

(2) Deceased or retired shareholder. The surname of any shareholder of a 
professional corporation may be retained in the corporate name after such 
person’s death, retirement or inactivity due to age or disability, even though 
such person may have disposed of his or her shares of stock in the professional 
corporation; 

(3) Disqualified shareholder. If a shareholder in a professional corporation 
whose surname appears in the corporate name becomes legally disqualified to 
render professional services in North Carolina or, if the shareholder is not 
licensed in North Carolina, in any other jurisdiction in which the shareholder 
is licensed, the name of the professional corporation shall be promptly changed 
to eliminate the name of such shareholder, and such shareholder shall 
promptly dispose of his or her shares of stock in the corporation; 

(4) Shareholder becomes judge or official. If a shareholder in a professional 
corporation whose surname appears in the corporate name becomes a judge or 
other adjudicatory officer or holds any other office which disqualifies such 
shareholder to practice law, the name of the professional corporation shall be 
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promptly changed to eliminate the name of such shareholder and such person 
shall promptly dispose of his or her shares of stock in the corporation; 

(5) Trade name allowed. A professional corporation shall not use any name 
other than its corporate name, except to the extent a trade name or other name 
is required or permitted by statute, rule of court or the Rules of Professional 
Conduct. 

(b) Name of professional limited liability company. The name of every 
professional limited liability company shall contain the surname of one or more 
of its members or one or more persons who were associated with its immediate — 
corporate, individual, partnership, or professional limited liability company | 
predecessor in the practice of law and shall not contain any other name, word 


or character (other than punctuation marks and conjunctions) except as _ 


required or permitted by Rules .0102(b)(1), (2) and (5) below. The following 
requirements shall apply to the name of a professional limited liability 
company: ! 

(1) Professional limited liability company designation. The name of a 
professional limited liability company shall end with the words “Professional 
Limited Liability Company” or the abbreviation “P.L.L.C.” or “PLLC”; 

(2) Deceased or retired member. The surname of any member of a profes- 
sional limited liability company may be retained in the limited lability 
company name after such person’s death, retirement, or inactivity due to age 
or disability, even though such person may have disposed of his or her interest 
in the professional limited liability company; 3 

(3) Disqualified member. If a member of a professional limited liability | 
company whose surname appears in the name of such professional limited | 
lability company becomes legally disqualified to render professional services 
in North Carolina or, if the member is not licensed in North Carolina, in any - 
other jurisdiction in which the member is licensed, the name of the profes- 
sional limited liability company shall be promptly changed to eliminate the 
name of such member, and such member shall promptly dispose of his or her 
interest in the professional limited lability company; Oo” 

(4) Member becomes judge or official. If a member of a professional limited 
liability company whose surname appears in the professional limited liability 
company name becomes a judge or other adjudicatory official or holds any 
other office which disqualifies such person to practice law, the name of the 
professional limited liability company shall be promptly changed to eliminate 
the name of such member and such person shall promptly dispose of his or her 
interest in the professional limited liability company; 

(5) Trade name allowed. A professional limited liability company shall not 
use any name other than its limited liability company name, except to the 
extent a trade name or other name is required or permitted by statute, rule of 
court, or the Rules of Professional Conduct. | 


History Note: Statutory Authority G.S. 84- 
23, Readopted effective December 8, 1994; 
Amended effective March 6, 1997. 


E.0103. Registration with the North Carolina State Bar. 


(a) Registration of professional corporation. At least one of the incorporators — 
of a professional corporation shall be an attorney at law duly licensed to 
practice in North Carolina. The incorporators shall comply with the following 
requirements for registration of a professional corporation with the North 
Carolina State Bar: 

(1) Filing with State Bar. Prior to filing the articles of incorporation with the 
secretary of state, the incorporators of a professional corporation shall file the 
following with the secretary of the North Carolina State Bar: 
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(A) the original articles of incorporation; | 

(B) an additional executed copy of the articles of incorporation; 

(C) a conformed copy of the articles of incorporation; 

(D) a registration red of fifty dollars; 

(E) an application for certificate of registration for a professional corpora- 
tion (Form DC-1; see Section .0106(a) of this subchapter) verified by all 
incorporators, setting forth (i) the name and address of each person who will be 
an original shareholder or an employee who will practice law for the corpora- 
tion in North Carolina; (ii) the name and address of at least one person who is 
an incorporator; (iii) the name and address of at least one person who will be 
an original director; and (iv) the name and address of at least one person who 
will be an original officer, and stating that all such persons are duly licensed to 
practice law in North Carolina. The application shall also (i) set forth the 
name, address, and license information of each original shareholder who is not 
licensed to practice law in North Carolina but who shall perform services on 
behalf of the corporation in another jurisdiction in which the corporation 
maintains an office; and (i1) certify that all such persons are duly licensed to 
practice law in the appropriate jurisdiction. The application shall include a 
representation that the corporation will be conducted in compliance with the 
Professional Corporation Act and these regulations; and 

(F) a certification for professional corporation by the Council of the North 
Carolina State Bar (Form PC-2; see Rule .0106(b) of this subchapter), a copy of 
which shall be attached to the original, the executed copy, and the conformed 
copy of the articles of incorporation, to be executed by the secretary in 
accordance with Rule .0103(a)(2) below. 

(2) Certificates issued by secretary and council. The secretary shall review 
the articles of incorporation for compliance with the laws relating to profes- 
sional corporations and these regulations. If the secretary determines that all 
persons who will be original shareholders are active members in good standing 
with the North Carolina State Bar, or duly licensed to practice law in another 
jurisdiction in which the corporation shall maintain an office, and that the 


articles of incorporation conform with the laws relating to professional 


corporations and these regulations, the secretary shall take the following 
actions: | 

(A) execute the certification for professional corporation by the Council of 
the North Carolina State Bar (Form PC-2; see Rule .0106(b) of this subchapter) 
attached to the original, the executed copy, and the conformed copy of the 
articles of incorporation and return the original and the conformed copies of 
the articles of incorporation, together with the attached certificates, to the 
incorporators for filing with the secretary of state; 

(B) retain the executed copy of the articles of incorporation together with 
the application (Form PC-1) and the certification of council (Form PC-2) in the 
office of the North Carolina State Bar as a permanent record; _ 

(C) issue a certificate of registration for a professional corporation (Form 
PC-3; see Rule .0106(c) of this subchapter) to the professional corporation to 
become effective upon the effective date of the articles of incorporation after 


said articles are filed with the secretary of state. 


(b) Registration of a professional limited liability company. At least one of 
the persons executing the articles of organization of a professional limited 
liability company shall be an attorney at law duly licensed to practice law in 
North Carolina. The persons executing the articles of organization shall 
comply with the following requirements for registration with the North 
Carolina State Bar: 

(1) Filing with State Bar. Prior to filing the articles of organization with the 
secretary of state, the persons executing the articles of organization of a 
professional limited liability company shall file the following with the secre- 
tary of the North Carolina State Bar: 
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(A) the original articles of organization; 

(B) an additional executed copy of the articles of organization; 

(C) a conformed copy of the articles of organization; 

(D) a registration fee of $50; | 

(EF) an application for certificate of registration for a professional limited 
liability company (Form PLLC-1; see Rule .0106(f) of this subchapter) verified 
by all of the persons executing the articles of organization, setting forth (i) the 
name and address of each original member or employee who will practice law 
for the professional limited liability company in North Carolina; (i1) the name 
and address of at least one person executing the articles of organization; and 
(iii) the name and address of at least one person who will be an original 
manager, and stating that all such persons are duly licensed to practice law in 
North Carolina. The application shall also (i) set forth the name, address, and 
license information of each original member who is not licensed to practice law 
in North Carolina but who shall perform services on behalf of the professional 
limited liability company in another jurisdiction in which the professional 
limited liability company maintains an office; and (11) certify that all such 
persons are duly licensed to practice law in the appropriate jurisdiction. The 
application shall include a representation that the professional limited labil- 
ity company will be conducted in compliance with the North Carolina Limited 
Liability Company Act and these regulations; 

(F) acertification for professional limited liability company by the Council of 
the North Carolina State Bar, (Form PLLC-2; see Rule .0106(g) of this 
subchapter), a copy of which shall be attached to the original, the executed 
copy, and the conformed copy of the articles of organization, to be executed by 
the secretary in accordance with Rule .0103(b)(2) below. 

(2) Certificates issued by the secretary. The secretary shall review the 
articles of organization for compliance with the laws relating to professional 
limited liability companies and these regulations. If the secretary determines 
that all of the persons who will be original members are active members in 
good standing with the North Carolina State Bar, or duly licensed in another 
jurisdiction in which the professional limited liability company shall maintain 
an office, and the articles of organization conform with the laws relating to 
professional limited liability companies and these regulations, the secretary 
shall take the following actions: 

(A) execute the certification for professional limited liability company by the 
Council of the North Carolina State Bar (Form PLLC-2) attached to the 
- original, the executed copy and the conformed copy of the articles of organiza- 
tion and return the original and the conformed copy of the articles of 
organization, together with the attached certificates, to the persons executing 
the articles of organization for filing with the secretary of state; 

(B) retain the executed copy of the articles of organization together with the 
application (Form PLLC-1) and the certification (Form PLLC-2) in the office of 
the North Carolina State Bar as a permanent record; ) 

(C) issue a certificate of registration for a professional limited liability 
company (Form PLLC-3; see Rule .0106(h) of this subchapter) to the profes- 
sional limited liability company to become effective upon the effective date of 
the articles of organization after said articles are filed with the secretary of 
state. 

(c) Refund of registration fee. If the secretary is unable to make the findings 
required by Rules .0103(a)(2) or .0103(b)(2) above, the secretary shall refund 
the $50 registration fee. 

(d) Expiration of certificate of registration. The initial certificate of registra- 
tion for either a professional corporation or a professional limited liability 
canpeny shall remain effective through June 30 following the date of regis- 
ration. 


462 


§ E.0103 RULES OF NORTH CAROLINA STATE BAR § E.0103 


(e) Renewal of certificate of registration. The certificate of registration for 
either a professional corporation or a professional limited liability company 
shall be renewed on or before July 1 of each year upon the following conditions: 

(1) Renewal of certificate of registration for professional corporation. A 
professional corporation shall submit an application for renewal of certificate 
of registration for a professional corporation (Form PC-4; see Rule .0106(d) of 
this subchapter) to the secretary listing the names and addresses of all of the 
shareholders and employees of the corporation who practice law for the 
professional corporation in North Carolina and the name and address of at 
least one officer and one director of the professional corporation, and certifying 
that all such persons are duly licensed to practice law in the state of North 
Carolina and representing that the corporation has complied with these 
regulations and the provisions of the Professional Corporation Act. Such 


‘application shall also (i) set forth the name, address, and license information 


of each shareholder who is not licensed to practice law in North Carolina but 


_who performs services on behalf of the corporation in another jurisdiction in 


which the corporation maintains an office; and (ii) certify that all such persons 
are duly licensed to practice law in the appropriate jurisdiction. Upon a finding 
by the secretary that all shareholders are active members in good standing 
with the North Carolina State Bar, or are duly licensed to practice law in 
another jurisdiction in which the corporation maintains an office, the secretary 
shall renew the certificate of registration by making a notation in the records 
of the North Carolina State Bar; 

(2) Renewal of certificate of registration for a professional limited liability 
company. A professional limited liability company shall submit an application 
for renewal of certificate of registration for a professional limited lability 
company (Form PLLC-4; see Rule .0106(i) of this subchapter) to the secretary 
listing the names and addresses of all of the members and employees of the 
professional limited liability company who practice law in North Carolina, and 
the name and address of at least one manager, and certifying that all such 
persons are duly licensed to practice law in the state of North Carolina, and 
representing that the professional limited liability company has complied with 
these regulations and the provisions of the North Carolina Limited Liability 
Company Act. Such application shall also (i) set forth the name, address, and 
license information of each member who is not licensed to practice law in North 
Carolina but who performs services on behalf of the professional limited 
liability company in another jurisdiction in which the professional limited 
lability company maintains an office; and (ii) certify that all such persons are 
duly licensed to practice law in the appropriate jurisdiction. Upon a finding by 
the secretary that all members are active members in good standing with the 
North Carolina State Bar, or are duly licensed to practice law in another 
jurisdiction in which the professional limited liability company maintains an 
office, the secretary shall renew the certificate of registration by making a 
notation in the records of the North Carolina State Bar; 

(3) Renewal fee. An application for renewal of a certificate of registration for 
either a professional corporation or a professional limited liability company 
shall be accompanied by a renewal fee of $25; 

(4) Refund of renewal fee. If the secretary is unable to make the findings 
required by Rule .0103(e)(1) or .0103(e)(2) above, the secretary shall refund the 
$25 registration fee; | 

(5) Failure to apply for renewal of certificate of registration. In the event a 
professional corporation or a professional limited liability company shall fail to 
submit the appropriate application for renewal of certificate of registration, 
together with the renewal fee, to the North Carolina State Bar within 30 days 
following the expiration date of its certificate of registration, the secretary 
shall send a notice to show cause letter to the professional corporation or the 
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professional limited liability company advising said professional corporation or 
professional limited liability company of the delinquency and requiring said 
professional corporation or professional limited liability company to either 
submit the appropriate application for renewal of certificate of registration, 
together with the renewal fee and a late fee of $10, to the North Carolina State 
Bar within 30 days or to show cause for failure to do so. Failure to submit the 
application and the renewal fee within said thirty days, or to show cause 
within said time period, shall result in the suspension of the certificate of 
registration for the delinquent professional corporation or professional limited 
liability company and the issuance of a notification to the secretary of state of 
the suspension of said certificate of registration; 

(6) Reinstatement of suspended certificate of registration. Upon (A) the 
submission to the North Carolina State Bar of the appropriate application for 
renewal of certificate of registration, together with all past due renewal fees 
and late fees; and (B) a finding by the secretary that the representations in the 
application are correct, a suspended certificate of registration of a professional 
corporation or professional limited liability company shall be reinstated by the 
secretary by making a notation in the records of the North Carolina State Bar. 


History Note: Statutory Authority G.S. 84- 
23, Readopted effective December 8, 1994; 
Amended effective March 6, 1997. 


E.0104. Management and financial matters. 


(a) Management. At least one director and one officer of a professional 
corporation and at least one manager of a professional limited lability 
company shall be active members in good standing with the North Carolina 
State Bar. | 

(b) Authority over professional matters. No person affiliated with a profes- 
sional corporation or a professional limited liability company, other than a 
licensee, shall exercise any authority whatsoever over the rendering of 
professional services in North Carolina or in matters of North Carolina law. 

(c) No income to disqualified person. The income of a professional corpora- 
tion or of a professional limited liability company attributable to the practice 
of law during the time that a shareholder of the professional corporation or a 
member of a professional limited liability company is legally disqualified to 
render professional services in North Carolina or, if the shareholder or member 
is not licensed in North Carolina, in any other jurisdiction in which the 
shareholder or member is licensed or after a shareholder or a member becomes 
a judge, other adjudicatory officer, or the holder of any other office, as specified 
in Rule .0102(a)(4) or .0102(b)(4) of this subchapter, shall not in any manner 
accrue to the benefit of such shareholder, or his or her shares, or to such 
member. 

(d) Stock of a professional corporation. A professional corporation may 
acquire and hold its own stock. | 

(e) Acquisition of shares of deceased or disqualified shareholder. Subject to 
the provisions of G.S. 55B-7, a professional corporation may make such 
agreement with its shareholders or its shareholders may make such agree- 
ment between themselves as they may deem just for the acquisition of the 
shares of a deceased or retiring shareholder or a shareholder who becomes 
disqualified to own shares under the Professional Corporation Act or under 
these regulations. 3 

(f) Stock certificate legend. There shall be prominently displayed on the face 
of all certificates of stock in a professional corporation a legend that any 
transfer of the shares represented by such certificate is subject to the 
provisions of the Professional Corporation Act and these regulations. 
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(g) Transfer of stock of professional corporation. When stock of a professional 
corporation is transferred to a licensee, the professional corporation shall 
request that the secretary issue a stock transfer certificate (Form PC-5; see 
Rule .0106(e) of this subchapter) as required by G.S. 55B-6. The secretary is 
authorized to issue the certificate which shall be permanently attached to the 
stub of the transferee’s stock certificate in the stock register of the professional 
corporation. The fee for such certificate shall be two dollars for each transferee 
listed on the stock transfer certificate. 

(h) Stock register of professional corporation. The stock register of a profes- 
sional corporation shall be kept at the principal office of the corporation and 
shall be subject to inspection by the secretary or his or her delegate during 
business hours at the principal office of the corporation. 


History Note: Statutory Authority G.S. 84- 
23, Readopted effective December 8, 1994; 
Amended effective March 6, 1997. 


_E.0105. General and administrative provisions. 


(a) Administration of regulations. These regulations shall be administered 
by the secretary, subject to the review and supervision of the council. The 
council may from time to time appoint such standing or special committees as 
it may deem proper to deal with any matter affecting the administration of 
these regulations. It shall be the duty of the secretary to bring to the attention 
of the council or its appropriate committee any violation of the law or of these 
regulations. 

(b) Appeal to council. If the secretary shall decline to execute any certificate 
required by Rule .0103(a)(2), Rule .0103(b)(2), or Rule .0104(g) of this subchap- 
ter, or to renew the same when properly requested, or shall refuse to take any 
other action requested in writing by a professional corporation or a profes- 
sional limited liability company, the aggrieved party may request in writing 
that the council review such action. Upon receipt of such a request, the council 
shall provide a formal hearing for the aggrieved party through a committee of 
its members. 

(c) Articles of amendment, merger, and dissolution. A copy of the following 
documents, duly certified by the secretary of state, shall be filed with the 
secretary within 10 days after filing with the secretary of state: 

(1) all amendments to the articles of incorporation of a professional corpo- 
ration or to the articles of organization of a professional limited liability 
company; 

(2) all articles of merger to which a professional corporation or a profes- 
sional limited liability company is a party; 

(3) all articles of dissolution dissolving a professional corporation or a 
professional limited liability company; 

(4) any other documents filed with the secretary of state changing the 
corporate structure of a professional corporation or the organizational struc- 
ture of a professional limited liability company. 

(d) Filing fee. Except as otherwise provided in these regulations, all reports 
or papers required by law or by these regulations to be filed with the secretary 
shall be accompanied by a filing fee of two dollars. 

(e) Accounting for filing fees. All fees provided for in these regulations shall 
be the property of the North Carolina State Bar and shall be deposited by the 
secretary to its account, and such account shall be separately stated on all 
- financial reports made by the secretary to the council and on all financial 
reports made by the council. 

(f) Records of State Bar. The secretary shall keep a file for each professional 
corporation and each professional limited liability company which shall 
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contain the executed articles of incorporation or organization, all amendments 
thereto, and all other documents relating to the affairs of the corporation or 
professional limited liability company. 

(g) Additional information. A professional corporation or a professional 
limited liability corporation shall furnish to the secretary such information 
and documents relating to the administration of these regulations as the 
secretary or the council may reasonably request. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


E.0106. Forms. 
(a) Form PC-1: 


Application for Certificate of Registration for a 
Professional Corporation 


The undersigned, being all of the incorporators of —___________, 
professional corporation to be incorporated under the laws of the state of Nutth 
Carolina for the purpose of practicing law, hereby certify to the Council of the 
North Carolina State Bar: 

1. At least one person who is an incorporator, at least one person who will be ~ 
an original officer, and at least one person who will be an original director, and 
all persons who, to the best knowledge and belief of the undersigned, will be 
original shareholders and employees who will practice law for said professional 
corporation in North Carolina are duly licensed to practice law in the state of 
North Carolina. The names and addresses of such persons are: 


Name and Position Address 
(incorporator, officer, : 
director, shareholder, employee) 


2. Each original shareholder who is not licensed to practice law in North | 
Carolina but who will perform services on behalf of the corporation in another 
jurisdiction in which the corporation maintains an office is duly licensed to 
practice law in that jurisdiction. The name, address, and license information of 
each such person are: 

Name, Address, Jurisdiction of Licensure, License Number 


3. The jurisdictions other than North Carolina in which the corporation will 
maintain an office are: 
Name of Jurisdiction and Address of Office(s) 


4. The undersigned represent that the professional corporation will be 
conducted in compliance with the Professional Corporations Act and with the — 
North Carolina State Bar’s Regulations for Professional Corporations and 
Professional Limited Liability Companies Practicing Law. 

5. Application is hereby made for a Certificate of Registration to be effective 
upon the effective date of the professional corporation’s articles of i wee 
tion after said articles are filed with the secretary of state. 
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6. Attached hereto is the registration fee of $50. 
hiss tine) settler damiofre. f ieanian doe hQ here . 


Incorporator 
Incorporator 


Incorporator 
[Signatures of all incorporators.] 
NORTH CAROLINA 
COUNTY 


Peherebyneertifvatthab ji itl pe) Old pyle Wh elt Merit tik! 
Beene eet 2 ands ts Doe sy beings all of the incorporators: of 
Ss, a professional corporation, personally appeared before me 
this day and stated that they have read the foregoing Application for Certifi- 
cate of Registration for a Professional Corporation and that the statements 
contained therein are true. 

Witness my hand and notarial seal, this dayjofe nei jo) 19: unle, 


Notary Public 
My commission expires: 


(b) Form PC-2: 


Certification for Professional Corporation by Council of 
the North Carolina State Bar 


The incorporators of ______——~—~—S—S—"_~XC"’, a professional corporation, have 
certified to the Council of the North Carolina State Bar the names and 
addresses of all persons who will be original owners of said professional 

corporation’s shares. 

- Based upon that certification and my examination of the roll of attorneys 
licensed to practice law in the state of North Carolina, I hereby certify that the 
ownership of the shares of stock is in compliance with the requirements of G.S. 
55B-4(2) and G.S. 55B-6. 

This certificate is executed under the authority of the Council of the North 
Carolina-state-Bar,-this _..____....day-of _.__.., 19__.. 


Secretary of the North Carolina State Bar 


[This certificate is required by G.S. 55B-4(4) and must be attached to the 
original articles of incorporation when filed with the secretary of state. See 
Rule .0103(a)(2) of this subchapter.] 


(c) Form PC-3: 


Certificate of Registration for a Professional Corporation 


It appears that ___. ~~, a professional corporation, has met all of 
the requirements of G.S. 55B-4, G.S. 55B-6 and the Regulations for Profes- 
sional Corporations and Professional Limited Liability Companies Practicing 
Law of the North Carolina State Bar. 

By the authority of the Council of the North Carolina State Bar, I hereby 
issue this Certificate of Registration for a Professional Corporation pursuant to 
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the provisions of G.S. 55B-10 and the N kbs Carolina State Bar’s Regulations 
for Professional Corporations and Professional Limited Liability Companies 
Practicing Law. 

This registration is effective upon the effective date of the articles of 
incorporation of said professional corporation, after said articles are filed with 
the secretary of state, and expires on June 30, 19 

This there. nis day Of di eeteoi pth Os a 


Secretary of the North Carolina State Bar 
(d) Form PC-4: 


Application for Renewal of Certificate of Registration 
for Professional Corporation 


Application is hereby made for renewal of the Certificate of Registration for 
Professional Corporation of _____~_--~==SSSSSS—s a professional corporation. 

In support of this application, the undersigned hereby certify to the Council 
of the North Carolina State Bar: 

1. At least one of the officers and one of the directors, and all of the 
shareholders and employees of said professional corporation who practice law 
for said professional corporation in North Carolina are duly licensed to practice 
law in the state of North Carolina. The names and addresses of such persons 
are: | bi 


Name and Position Address 
(officer, director, shareholder, 
employee) 


2. Each shareholder who is not licensed to practice law in North Carolina 
but who performs services on behalf of the corporation in another jurisdiction 
in which the corporation maintains an office is duly licensed to practice law in 
that jurisdiction. The name, address, and license information of each such 
person are: | 

Name, Address, Jurisdiction of Fdcensune; License Number 


3. The jurisdictions other than North Carolina in which the corporation 
maintains an office are: 
Name of J urisdiction and A dirase of Office(s) 


4. At all times since the issuance of its Certificate of Registration for 
Professional Corporation, said professional corporation has complied with the 
North Carolina State Bar’s Regulations for Professional Corporations and 
Professional Limited Liability Companies Practicing Law and with the Pro- 
fessional Corporations Act. 
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5. Attached hereto is the renewal fee of $25. 
is tne 2. ORY, Of et 1 Oi 


(Professional Corporation) 


President (or Chief Executive) 

NORTH CAROLINA : 
pape score GOUNTY 

Penerebyoncértify a that san wins «: ontoricbemp mathe wetcodie wi itiof | 
_________, a professional corporation, personally appeared before me 
this day and stated that he/she has read the foregoing Application for Renewal - 
of Certificate of Registration for Professional Corporation and that the state- 
ments contained therein are true. 


Witness my hand and notarial seal, this ashe eal a) EO Te 


| Notary Public 
My commission expires: 


(e) Form PC-5: 


North Carolina State Bar 
‘ 3 Stock Transfer Certificate 


BUROROOMECEDLIIV: Lidtatiec: ( SocrootewtS Ie obi) Tee Pail hpwilit a) 
; (transferee) ) 
is duly licensed to practice law in the state of North Carolina and as of this date 
may be a transferee of shares of stock in a professional corporation formed to 
practice law in the state of North Carolina. 
_ This certificate is executed under the authority of the Council of the North 
Carolina State Bar, this GAviOn 2 Os ey 3 1 Oi, 


Secretary of the North Carolina State Bar 


[This certificate is required by G.S. 55B-6 and must be attached to the 
transferee’s stock certificate. Sée ‘Rule .0104(g) of this subchapter.] 


(f) Form PLLC-1: 


Application for Certificate of Registration for a 
Professional Limited Liability Company 


The undersigned, being all of the persons executing the articles of organi- 
zation of ______=_==_======s>=S=S@==——_ a professional limited liability company to be 
organized under the laws of the state of North Carolina for the purpose of 
practicing law, hereby certify to the Council of the North Carolina State Bar: 

1. At least one person executing the articles of organization, at least one 
person who will be an original manager, and all persons who, to the best 
knowledge and belief of the undersigned, will be original members and 
employees who will practice law for said professional limited liability company 
in North Carolina are duly licensed to practice law in the state of North 
Carolina. The names and addresses of all such persons are: 
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Name and Position Address 
(signer of articles, 
manager, member, employee) 


2. Each original member who is not licensed to practice law in North 
Carolina but who will perform services on behalf of the professional limited 
liability company in another jurisdiction in which the professional limited 
liability company maintains an office is duly licensed to practice law in that 
jurisdiction. The names, addresses, and license information of each such 
person are: 

Name, Address, Jurisdiction Where Licensed, License Number 


3. The jurisdictions other than North Carolina in which the professional 
limited liability company will maintain an office are: 
Name of Jurisdiction and Address of Office(s) 


4. The undersigned represent that the professional limited liability com- 
pany will be conducted in compliance with the North Carolina Limited 
Liability Company Act and with the North Carolina State Bar’s Regulations 
for Professional Corporations and Professional Limited Liability Companies 
Practicing Law. 

5. Application is hereby made for a Certificate of Registration to be effective 
upon the effective date of the professional limited liability company’s articles of 
organization after said articles are filed with the secretary of state. 

6. Attached hereto is the registration fee of $50. 

Whisy the ss ay 0 ek seca Oe 


[Signatures of all persons executing articles of 
organization. | 
NORTH CAROLINA 
COUNTY 


Thereby certify thati4y "erty Wat Ot PO, ORE, | vpn 
, being all of the persons executing the articles of organization of 
—______________, a professional limited liability company, personally 
appeared before me this day and stated that they have read the foregoing 
Application for Certificate of Registration for a Professional Limited Liability 
Company and that the statements contained therein are true. 
Witness my hand and notarial seal, this day’ of 22 S8 a One 


Notary Public 
My commission expires: 
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(¢g) Form PLLC-2: 


Certification for Professional Limited Liability Company 
by Council of the North Carolina State Bar 


All of the persons executing the articles of organization of > _, 
professional limited liability company, have certified to the Council of aM 
North Carolina State Bar the names and addresses of all persons who will be 
original members of said professional limited liability company. 

Based upon that certification and my examination of the roll of attorneys 
licensed to practice law in the state of North Carolina, I hereby certify that the 
membership interest is in compliance with the requirements of G.S. 55C-2- 
O1(c), and, by reference, G.S. 55B-4(2) and G.S. 55B-6. 

This certificate is executed under the authority of the Council of the North 
Carolina State Bar, this LEE i 9) Senet alana 9.9 Mince 


Secretary of the North Carolina State Bar 


[This certificate is required by G.S. 55B-4(4) and G.S. 57C-2-01 and must be 
attached to the original articles of organization when filed with the secretary 
of state. See Rule .0103(b)(2) of this subchapter.] 


(h) Form PLLC-3: 


Certificate of Registration for a 
Professional Limited Liability Company 


It appears that ____————SE—C_."__ a professional limited liability company, 
has met all of the requirements of G.S. 57C-2-01 and the North Carolina State 
Bar’s Regulations for Professional Corporations and Professional Limited 
Liability Companies Practicing Law. 

By the authority of the Council of the North Carolina State Bar, I hereby 
issue this Certificate of Registration for a Professional Limited Liability 
Company pursuant to the provisions of G.S. 55B-10, G.S. 57C-2-01 and the 
North Carolina State Bar’s Regulations for Professional Corporations and 
Professional Limited Liability Companies Practicing Law. 

This registration is effective upon the effective date of the articles of 
organization of said professional limited liability company, after said articles 
are filed with the secretary of state, and expires on June 30, 19 

This the day of 


Secretary of the North Carolina State Bar 
Gi) Form PLLC-4: 


Application for Renewal of Certificate of Registration 
for Professional Limited Liability Company 


Application is hereby made for renewal of the Certificate of Registration for 
Professional Limited Liability Company of _________, a professional 
limited liability company. 

In support of this application, the undersigned hereby certify to the Council 
of the North Carolina State Bar: 

1. At least one of the managers, and all of the members and employees of 
said professional limited liability company who practice law for said profes- 
sional limited liability companys in North Carolina are duly licensed to practice 
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law in the state of North Carolina. The names and addresses of all such 
persons are: 

Name and Position Address 
(manager, member, employee) 


2. Each member who is not licensed to practice law in North Carolina but 
who performs services on behalf of the professional limited liability company in 
another jurisdiction in which the professional limited liability company main- 
tains an office is duly licensed to practice law in that jurisdiction. The names, 
addresses, and license information of each such person are: 

Name, Address, Jurisdiction Where Licensed, License Number 


3. The jurisdictions other than North Carolina in which the professional 
limited liability company maintains an office are: 
Name of Jurisdiction and Address of Office(s) 


4. At all times since the issuance of its Certificate of Registration for 
Professional Limited Liability Company, said professional limited liability 
company has complied with the North Carolina State Bar’s Regulations for 
Professional Corporations and Professional Limited Liability Companies Prac- 
ticing Law and with the provisions of the North Carolina Limited Liability 


Company Act. 
5. Attached hereto is the renewal fee of $25. 
This: theo sUF day of Buen ekou sy 1 9re 
(Professional Limited Liability Company) 
By 85 ee ee veh ey eek 
Manager 
NORTH CAROLINA 
COUNTY 
[hereby certify that __.._.__——————/_ being a manager of 


a professional limited liability company, personally appeared before me this 
day and stated that he/she has read the foregoing Application for Renewal of 
Certificate of Registration for Professional Limited Liability Company and 
that the statements contained therein are true. 

Witness my hand and notarial seal, this 


day Of Sess ee 


Notary Public 
My commission expires: 


SECTION .0200. REGISTRATION OF INTERSTATE AND 
INTERNATIONAL LAW FIRMS 


E.0201. Registration requirement. 


No law firm or professional organization which maintains offices in North 
Carolina and one or more other jurisdictions may do business in North 
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Carolina without first obtaining a certificate of registration from the North 
Carolina State Bar provided, however, that no law firm or professional 
organization shall be required to obtain a certificate of registration if all 
attorneys associated with the law firm or professional organization, or any law 
firm or professional organization that is in partnership with said law firm or 
professional organization, are licensed to practice law in North Carolina. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994; 
Amended March 5, 1998. 


E.0202. Conditions of registration. 


The secretary of the North Carolina State Bar shall issue such a certificate 
of registration upon satisfaction of the following conditions: 

(1) There shall be filed with the secretary of the North Carolina State Bar a 
registration statement disclosing: 

(a) all names used to identify the filing law firm or professional organiza- 
tion; 

(b) addresses of all offices maintained by the filing law firm or professional 
organization; | 

(c) the name and address of any law firm or professional organization with 
which the filing law firm or professional organization is in partnership and the 
name and address of such partnership; 

(d) the name and address of each attorney who is a partner, shareholder, 
member or employee of the filing law firm or professional organization or who 
is a partner, shareholder, member or employee of a law firm or professional 
organization with which the filing law firm or professional organization is in 
partnership; 

(e) the relationship of each attorney identified in Rule .0202(1)(d) above to 
the filing law firm or professional organization; 

(f) the jurisdictions to which each attorney identified in Rule .0202(1)(d) 
above is admitted to practice law. 

(2) There shall be filed with the registration statement a notarized state- 
ment of the filing law firm or professional organization executed by a 
responsible attorney associated with the filing law firm or professional 
organization who is licensed in North Carolina certifying that each attorney 
identified in Rule .0202(1)(d) above who is not licensed to practice law in North 
Carolina is a member in good standing of the bar of each jurisdiction to which 
the attorney has been admitted. 

(3) There shall be filed with the registration statement a notarized state- 
ment of the filing law firm or professional organization executed by a 
responsible attorney associated with the filing law firm or professional 
organization who is licensed in North Carolina affirming that each attorney 
identified in Rule .0202(1)(d) above who is not licensed to practice law in North 
Carolina will govern his or her professional conduct with respect to legal 
matters arising from North Carolina in accordance with the Revised Rules of 
Professional Conduct of the North Carolina State Bar. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994; 
Amended March 5, 1998. 
E.0203. Registration fee. 
There shall be submitted with each registration statement and supporting 
documentation a registration fee of $500.00 as administrative cost. 
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History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


E.0204. Certificate of registration. 


A certificate of registration shall remain effective until January 1 following 
the date of filing and may be renewed annually by the secretary of the North 
Carolina State Bar upon the filing of an updated registration statement which 
satisfies the requirements set forth above and the submission of the registra- 
tion fee. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


E.0205. Effect of registration. 


This rule shall not be construed to confer the right to practice law in North 
Carolina upon any lawyer not licensed to practice law in North Carolina. 


History Note: Statutory Authority G.S. 84- 
16; G.S. 84-23, Readopted Effective December 
8, 1994. 


SECTION .0300. RULES CONCERNING PREPAID LEGAL SERVICES | 
PLANS 


E.0301. Registration requirement. 


No licensed North Carolina attorney shall participate in a prepaid legal 
services plan in this state unless the plan has registered with the North 
Carolina State Bar and has complied with the rules set forth below. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-23.1, Aer Effective December 
8, 1994. 


K.0302. Registration site. 


A prepaid legal services plan must be registered in the office of the North 
Carolina State Bar prior to its implementation or operation in North Carolina 
on forms supplied by the North Carolina State Bar. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84- 23. 1, Adopted Effective December 
8, 1994. 


E.0303. Requirement to file amendments. 


Amendments to prepaid legal services plans and to other documents 
required to be filed upon registration of such plans shall be filed in the office of 
the North Carolina State Bar no later than 30 days after the adoption of such 
amendments. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-23.1, Adopted Effective December 
8, 1994. 
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E.0304. Advertising of State Bar approval prohibited. 


Prepaid legal services plans approved by the North Carolina State Bar shall 
register with the North Carolina State Bar on or before January 31, 1992. 
Effective January 31, 1992, the approval of these existing plans is revoked and 
the plans shall not advertise, communicate, or represent in any way that the 
North Carolina State Bar approved the plan. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-23.1, Adopted Effective December 
8, 1994. 


E.0305. Annual registration. 


Subsequent to initial registration, all prepaid legal services plans shall be 
registered annually on or before January 31 on forms supplied by the State 
Bar. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-23.1, Adopted Effective December 
8, 1994. ; 


E.0306. Registration fee. 


The initial and annual registration fees for each prepaid legal services plan 
shall be $100. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-23.1, Adopted Effective December 
8, 1994. 


E.0307. Index of registered plans. 


The North Carolina State Bar shall maintain an index of the prepaid legal 
services plans registered pursuant to these rules. All documents filed in 
compliance with this rule are considered public documents and shall be 
available for public inspection during normal business hours. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-23.1, Adopted Effective December 
8, 1994. 


E.0308. State Bar may not approve or disapprove plans. 


The North Carolina State Bar shall not approve or disapprove any prepaid 
legal services plan or render any legal opinion regarding any plan. The 
registration of any plan under this rule shall not be construed to indicate 
approval or disapproval of the plan. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-23.1, Adopted Effective December 
8, 1994. 

E.0309. State Bar jurisdiction. 


The North Carolina State Bar retains jurisdiction of North Carolina licensed 
attorneys who participate in prepaid legal services plans and North Carolina 
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licensed attorneys are subject to the rules and regulations governing the 
practice of law. 


History Note: Statutory Authority G.S. 84- 
23; G.S: 84-23.1, Adopted Effective December 
8, 1994. 


SECTION .0400. RULES FOR ARBITRATION OF 
INTERNAL LAW FIRM DISPUTES 


E.0401. Purpose. 


Subject to these rules, the North Carolina State Bar will administer a 
voluntary binding arbitration program for resolution of disputed issues be- 
tween lawyers arising out of the dissolution of law firms or disputes within law 
firms. The purpose of this arbitration procedure is to provide a mechanism for — 
resolving economic disputes between lawyers arising out of the operation or 
dissolution of law firms. 3 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


E.0402. Submission to arbitration. 


The program is voluntary. The procedure shall be instituted by a written 
submission to arbitration agreement, executed by all the parties to the dispute, 
in a form and manner as provided by the executive director of the North 
Carolina State Bar. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


£.0403. Jurisdiction. 


The procedure may be used for the resolution of any dispute if all of the 
following conditions are met: 

(a) the disputed issues submitted to arbitration hereunder shall be solely 
between or among lawyers who are members of the same law firm; 

(b) the dispute arises out of an economic relationship between or among 
lawyers concerning the operation, dissolution, or proposed dissolution of the 
law firm of which they are members; 

(c) at least one of the parties to such dispute resides or maintains an office | 
for the practice of law in the state of North Carolina and is a member of the 
North Carolina State Bar; 

(d) all parties agree in a written submission to arbitration agreement to 
submit the issues in dispute to binding arbitration under these rules and 
procedures. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


E.0404. Administration. 


The North Carolina State Bar is the administrator of the arbitration 
program, through its executive director and his designees, to carry out all 
administrative functions, including those specified in Rules .0406 through 
.0410 of this subchapter. 
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History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


E.0405. Uniform Arbitration Act. 


Except as modified herein, all arbitration procedures will be governed by 
Article 45A of Chapter 1 of the General Statutes of North Carolina (Uniform 
Arbitration Act). Said Uniform Arbitration Act and any amendments thereto 
are hereby incorporated by reference and constitute a part of these rules. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


E.0406. List of arbitrators. 


The North Carolina State Bar shall establish a list of arbitrators, consisting 
of attorneys or retired judges, who have been members of the North Carolina 
State Bar for at least ten years and who have indicated a willingness to serve. 
The parties shall, in their submission to arbitration agreement, elect to have 
one or three arbitrators. The administrator shall thereafter provide each party 
with the list of arbitrators. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


E.0407. Selection of arbitrators. 


If three arbitrators are to be selected, then 

(a) each party to the dispute shall, within ten days after receipt of notice 
from the administrator, select one arbitrator on the approved list who shall be 
contacted by the administrator concerning his or her ability to serve and dates 
of availability. The two arbitrators so chosen shall execute an oath and 
- appointment of arbitrator certificate provided by the administrator. Within 

fifteen days after certification, the two arbitrators shall choose a third from the 
administrator’s approved list, who shall also execute an oath and appointment 
certificate. Failure of the two arbitrators to choose a third within the allotted 
time shall constitute a consent to have the third arbitrator chosen by the 
administrator; 

(b) if the opposing parties cannot, because of the number of parties involved, 
settle upon two arbitrators who are to choose the third as set forth above, then 
the administrator shall notify the parties and appoint all three arbitrators 
from the approved list. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


E.0408. Fees and expenses. 


All expenses and the arbitrator(s’) fees shall be paid by the parties. 
Arbitrator(s’) compensation shall be at the same rate paid to retired judges 
who are assigned to temporary active service as provided in G.S. 7A-52 or any 
successor statutory provision. The administrator may require from each party 

an escrow deposit covering anticipated fees and expenses. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 
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E.0409. Confidentiality. 


It is the policy of the North Carolina State Bar to protect the confidentiality 
of all arbitration proceedings. The parties, the arbitrators, and the North 
Carolina State Bar shall keep all proceedings confidential, except that any 
final award shall be enforceable under Chapter 1, Article 45A. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


E.0410. Authority to adopt amendments and regulations. 


The North Carolina State Bar may, from time to time, adopt and amend 
procedures and regulations consistent with these rules and amend or supple- 
ment these rules or otherwise regulate the arbitration procedure. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994. 


SUBCHAPTER F. LICENSURE OF FOREIGN 
CONSULTANTS | 


SECTION .0100. FOREIGN LEGAL CONSULTANTS 


F.0101. Applications. 


All applicants for certification as a foreign legal consultant must be made on 
forms supplied by the North Carolina State Bar and must be complete in every 
detail. Every supporting document required by the application form must be 
submitted with each application. The application form may be obtained by 
writing or by telephoning the Bar’s offices. 


History Note: Adopted March 7, 1996. 


F.0102. Application form. 


(a) The application for certification as a foreign legal consultant form 
requires an applicant to supply full and complete information under oath 
relating to the applicant’s background, including family history, past and 
current residences, education, military service, past and present employment, 
citizenship, credit status, involvement in disciplinary, civil, or criminal pro- 
aes substance abuse, mental treatment and bar admission and discipline 

istory. 

(b) Every applicant must submit as part of the application: 

(1) A certificate from the authority that has final jurisdiction regarding 
matters of professional discipline in the foreign country or jurisdiction in which 
the applicant is admitted to practice law, or the equivalent thereof. This 
certificate must be signed by a responsible official or one of the members of the 
executive body of the authority, imprinted with the official seal of the authority, 
if any, and must certify: 

(A) The authority’s jurisdiction in such matters; 

(B) The applicant’s admission to practice law, or the equivalent thereof, in 
the foreign country, the date of admission and the applicant’s standing as an 
attorney or the equivalent thereof; and 
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(C) Whether any charge or complaint has ever been filed with the authority 
against the applicant and if so, the substance of and adjudication or resolution 
of each charge or complaint. 

(2) A letter of recommendation from one of the members of the executive 
body of this authority or from one of the judges of the highest law court or court 
of general original jurisdiction of the foreign country, certifying the applicant’s 
professional qualifications, and a certificate from the clerk of this authority or 
the clerk of the highest law court or court of general original jurisdiction, 
attesting to the genuineness of the applicant’s signature; 

(3) Aletter of recommendation from at least two attorneys, or the equivalent 
thereof, admitted in and practicing law in the foreign country, stating the 
length of time, when, and under what circumstances they have known the 
applicant and their appraisal of the applicant’s moral character; 

(4) Two sets of clear fingerprints; 

(5) Two executed informational Authorization and Release forms; 

(6) A birth certificate; 

(7) Copies of all applications to take a bar snared or an attorney’s 
examination or for admission to the practice of law that the applicant has filed 
in any state or territory of the U.S., or the District of Columbia or in any 
foreign country; 

(8) Certified copies of any legal proceedings in which the applicant has been 
a party; 

(9) Two recent 2-inch by 3-inch photographs of the applicant showing a front 
view of the applicant’s head and shoulders; and 

(10) Any other relevant documents or information as may be required by the 
North Carolina State Bar. 

(c) The application must be filed in duplicate. The duplicate may be a 
photocopy of the original. 

(d) The application and all required attachments shall be in English or 
accompanied by duly authenticated English translations. 


History Note: Adopted March 7, 1996. 


F.0103. Requirements for applicants. 


a a prerequisite to being certified as a foreign legal consultant, an applicant 
sha 

(a) Possess the qualifications of character and general fitness requisite for 
an attorney and counselor at law and be of good moral character and entitled 
to the high regard and confidence of the public and have satisfied the 
requirements of Section .0104 of this Chapter at the time the certificate is 
issued; 

(b) Have been admitted to practice as an attorney, or the equivalent thereof, 
in a foreign country for at least five years as of the date of application for a 
certificate of registration; 

(c) Certify in writing that he or she intends to practice in the State as a 
foreign legal consultant and intends to maintain an office in the State for this 
practice; 

(d) Be at least 21 years of age; ) 

(e) Have been actively and substantially engaged in the practice of law or a 
profession or occupation that requires admission to the practice of law, or the 
equivalent thereof, in the foreign country in which the applicant holds a license 
for at least five of the seven years immediately preceding the date of 
application for a certificate of registration and is in good standing as an 
attorney, or the equivalent thereof, in that country; 

(f) Have filed an application as prescribed in section .0102 above; 


479 


§ F.0104 RULES OF NORTH CAROLINA STATE BAR § F.0107 


(g) Be at all times in good professional standing and entitled to practice in 
every state or territory of the U.S. or in the District of Columbia, in which the 
applicant has been licensed to practice law, and in every foreign country in 
which the applicant is admitted to the practice of law or the equivalent thereof 
and is not under any pending charges of misconduct. The applicant may be 
inactive and in good standing in any foreign country or in any state or territory 
of the U.S. or in the District of Columbia; and 

(h) Satisfy the Bar that the foreign country in which the applicant is 
licensed will admit North Carolina attorneys to practice as foreign legal 
consultants or the equivalent thereof. 


History Note: Adopted March 7, 1996. 


F.0104. Burden of proving moral character and general fitness. 


Every applicant shall have the burden of proving that the applicant 
possesses the qualifications of character and general fitness requisite for an 
attorney and counselor-at-law and is possessed of good moral character and is 
entitled to the high regard and confidence of the public. 


History Note: Adopted March 7, 1996. 


F.0105. Failure to disclose. 


No one shall be issued a certificate of registration as a foreign legal 
consultant in this state: 

(a) Who fails to disclose fully to the Bar, whether requested to do so or not, 
the facts relating to any disciplinary proceedings or charges as to the 
applicant’s professional conduct, whether same have terminated or not, in this 
or any other state, or any federal court or other jurisdiction or foreign country, 
or 

(b) Who fails to disclose fully to the Bar, whether requested to do so or not, 
any and all facts relating to any civil or criminal proceedings, charges or 
investigations involving the applicant, whether the same have been termi- 
nated or not in this or any other state, or any federal court or other jurisdiction 
or foreign country. 


History Note: Adopted March 7, 1996. 


F.0106. Investigation by counsel. 


The counsel will conduct any necessary investigation regarding the applica- 
tion and will advise the Membership & Fees Committee of the North Carolina 
State Bar of the findings of any such investigation. 


History Note: Adopted March 7, 1996. 


F.0107. Recommendation of Membership & Fees Committee. 


(a) Upon receipt of all completed application forms, attachments, filing fees 
and information required by the Bar, and completion of the Bar’s investigation, 
the Membership & Fees Committee shall make a written recommendation to 
the council respecting whether an applicant for certification as a foreign legal 
consultant has met the requirements of N.C. Gen. Stat. Section 84A-1 and 
these rules. Prior to making a written recommendation, the Committee may 
request further information from the applicant or other sources and may 
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require the applicant to appear before it upon reasonable notice. The Commit- 
tee’s written recommendation shall include a statement of the reason(s) for the 
Committee’s decision. 

(b) A copy of the Committee’s recommendation shall be served upon the 
applicant by pursuant to Rule 4 of the N.C. Rules of Civil Procedure. 


History Note: Adopted March 7, 1996. 


F.0108. Appeal from committee decision. 


(a) The applicant will have 30 days from the date of service of the 
Committee’s recommendation in which to serve a written request for a hearing 
upon the secretary pursuant to Rule 4 of the N.C. Rules of Civil Procedure. 

(b) If the applicant does not request a hearing in a timely fashion, the 
Membership & Fees Committee will forward its recommendation to the 
council. The council will consider the application and the recommendation of 
the Membership & Fees Committee and will make a final written recommen- 
dation to the N.C. Supreme Court, as set out in section .0110(6) below. 


History Note: Adopted March 7, 1996. 


F.0109. Hearing procedure. 


(a) Notice, time & place of hearing. 

(1) The chair of the Membership & Fees Committee shall fix the time and 
place of hearing within 30 days the applicant’s request for a hearing is served 
upon the Secretary. The hearing shall be held as soon as practicable after the 
request is filed. 

(2) The notice of the hearing shall include the date, time and place of the 
hearing and shall be served upon the applicant at least 10 days before the 
hearing date. 

(b) Hearing panel. 

(1) The chair of the Membership & Fees Committee shall appoint a hearing 
panel composed of three members of the committee to consider the application 
and make a written recommendation to the counsel. 

(2) The chair shall appoint one of the three members of the panel to serve as 
the presiding member. The presiding member shall rule on any question of 
procedure which arises during the hearing; preside at the deliberations of the 
panel, sign the written determinations of the panel and report the panel’s 
determination to the council. : | 

(c) Proceedings before the hearing panel. 

(1) A majority of the panel members is necessary to decide the application. 

(2) Following the hearing on the contested application, the panel will make 
a written recommendation to the council on behalf of the Membership & Fees 
Committee regarding whether the application should be granted. The recom- 
mendation shall include appropriate findings of fact and conclusions of law. 

(8) The applicant will have the burden of proving that he or she has met all 
the requirements of sections .0102-.0104 above. 

(4) At the hearing, the applicant and State Bar counsel will have the right 

(A) to appear personally and be heard 

(B) to call and examine witnesses 

(C) to offer exhibits 

(D) to cross-examine witnesses 

(5) a addition the applicant will have the right to be represented by 
counsel. 

(6) The hearing will be conducted in accordance with the North Carolina 
Rules of Civil Procedure for nonjury trials insofar as practicable and by the 
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Rules of Evidence applicable in superior court, unless otherwise provided by 
this subchapter or the parties agree otherwise. 

(7) The hearing shall be reported by a certified court reporter. The applicant 
will pay the costs associated with obtaining the court reporter’s services for the 
hearing. The applicant shall pay the costs of the transcript and shall arrange 
for the preparation of the transcript with the court reporter. The applicant may 
also be taxed with all other costs of the hearing, but the costs shall not include 
any compensation to the members of the hearing panel. 

(8) The written recommendation of the hearing panel shall be served upon 
the member and the counsel within 14 days of the date of the hearing. 


History Note: Adopted March 7, 1996. 


F.0110. Review and order of council. 


(a) Review by council. 

The applicant shall compile a record of the proceedings before the hearing 
panel, including a legible copy of the complete transcript, all exhibits intro- 
duced into evidence at the hearing, all pleadings and all motions and orders, 
unless the applicant and counsel agree in writing to shorten the record. Any 
agreement regarding the record shall be included in the record transmitted to 
the council. | : 

(b) Transmission of record to council. 

The applicant shall provide a copy of the record to the council not later than 
90 days after the hearing unless an extension is granted by the president of the 
N.C. State Bar for good cause shown. The applicant shall transmit a copy of the 
record to each member of the council, at the applicant’s expense, no later than 
30 days before the council meeting at which the application is to be considered. 

(c) Costs. 

The applicant shall bear all- of ‘the costs of transcribing, copying, and 

transmitting the record to the members of the council. 
‘  (d) Dismissal for failure to apply. 

If the applicant fails to comply fully with any provisions of this rule, the 
counsel may file a motion with the secretary to dismiss the application. | 

(e) Appearance before the council. 

In his or her discretion, the president of the State Bar may permit the 
counsel for the State Bar and the applicant to present oral or written argument 
but the council will not consider additional evidence not in the record 
transmitted from the hearing panel absent a showing that the ends of justice 
so require or that undue hardship will result if the additional evidence is not 
presented. 

(f) Order by council. 

The council will review the recommendation of the hearing panel and the 
record and will determine whether the applicant has met all of the require- 
ments of sections .0102-.0104 above. The council will make a written recom- 
mendation to the N.C. Supreme Court regarding whether the application 
should be granted. The council’s recommendation will contain a statement of 
ra siiine for the recommendation and shall attach to it the application. 

g) Costs. 

The council may tax the costs attributable to the proceeding against the 

applicant. 


History Note: Adopted March 7, 1996. 
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F.0111. Application fees; Refunds; Returns checks. 


(a) Every application and every reapplication for certification as a foreign 
legal consultant shall be accompanied by a fee of $200 paid in U.S. currency. 

(b) No part of the fee will be refunded. 

(c) Failure to pay the application fees required by the these rules shall cause 
the application to be deemed not filed. If the check payable for the application 
fee is not honored upon presentment for any reason other than error of the 
bank, the application will be deemed not filed. All checks presented to the Bar 
for any fees which are not honored upon presentment will be returned to the 
applicant, who shall pay the Bar in cash, cashier’s check, certified check or 
money order any fees payable to the Bar, along with a $20 additional fee for 
processing the dishonored check. | 


History Note: Adopted March 7, 1996. 


F.0112. Permanent record. 


All information furnished to the Bar by an applicant shall be deemed 
material, and all such information shall be and become a permanent record of 
the Bar. Records, papers and other documents containing information collected 
or compiled by the North Carolina State Bar and its members or employees as 
a result of any investigation, application, inquiry or interview conducted in 
connection with an application for certificate of registration are not public 
records within the meaning of Chapter 132 of the General Statutes. 


History Note: Adopted March 7, 1996. 


F.0113. Denial; Re-application. 


No new application or petition for reconsideration of a previous application 
from an applicant who has been denied a certificate of registration as a foreign 
legal consultant shall be considered by the Bar within a period of three years 
(3) next after the date of such denial unless, for good cause shown, permission 
for reapplication or petition for a reconsideration is granted by the Bar. 


History Note: Adopted March 7, 1996. 
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Index to Rules and Regulations of the North Carolina 
State Bar 


A 


ALCOHOLISM AND DRUG ABUSE. 

Professional responsibility courses, 
Subchapter D, §.1602. 

ANNUAL MEETING. 

Program, Subchapter A, §.0105. 

Reports, Subchapter A, §.0106. 

APPEALS. 

Continuing legal education, Subchapter D, 
§.1610. 

Indigent defendants. 

Appellate appointments, Subchapter D, 
.0508. 


ARBITRATION. 
Fee dispute arbitration, Subchapter D, 
§§.0701 to .0704. 
See STANDING COMMITTEES. 
Internal law firm disputes, Subchapter E, 
§§.0401 to .0410. 


See ORGANIZATIONS PRACTICING LAW. 


ATTORNEY LISTS. 
Indigent defendants, Subchapter D, 
§§.0503, .0505. 


ATTORNEYS’ FEES. 
Model plan for arbitration, Subchapter D, 
§§.0801 to .0808. 
See STANDING COMMITTEES. 


B 


BANKRUPTCY. 
Legal specialty vertification standards, 
Subchapter D, §§.2201 to .2207. 


BAR COUNSEL. 
Discipline and disability. 
Powers and duties, Subchapter B, §.0107. 
BOARD OF LAW EXAMINERS. 
Admission to practice, Subchapter C, 
§.0103. 

Approval of rules and regulations, 
Subchapter C, §.0104. . 

Election, Subchapter C, §.0101. 

Examination of applicants for license, 
Subchapter C, §.0102. 


BYLAWS. 
Judicial district bars, Subchapter A, 
§.0901. 

Model bylaws. 

See MODEL BYLAWS. 

Cc. 

CAPITAL CASES. 
Indigent defendants. 

Appointment of counsel, Subchapter D, 

§.0507. 


CERTIFICATION. 
Bankruptcy laws specialty, Subchapter D, 
§§.2201 to .2207. 
Criminal law specialty, Subchapter D, 
§§.2501 to .2507. 
Estate planning and probate, Subchapter 
D, §§.2301 to .2307. 
Family law specialty, Subchapter D, 
§§.2401 to .2407. 
Legal specialists. 
Continuing legal, Subchapter D, §§.1901 to 
1908. 
See STANDING COMMITTEES. 
Generally, Subchapter D, §§.1701 to .1726, 
.1801 to .1806. 
See STANDING COMMITTEES. 
Real property laws specialty, Subchapter 
D, §§.2101 to .2107. 


CLE’S. 
See CONTINUING LEGAL EDUCATION. 


CLIENT SECURITY FUND. 
Administration. 
Generally, Subchapter D, §§.1401 to .1420. 
See STANDING COMMITTEES. 


COMMITTEES. 

Judicial district grievance committees, 
Subchapter B, §§.0201 to .0217. 

Standing committees, Subchapter A, 
§.0701. 


CONFIDENTIALITY. 
Discipline and disability, Subchapter B, 
§.0129. 
Grievances. 
Reporting alleged misconduct of another 
attorney, Subchapter B, §.0111. 


CONFLICTS OF INTEREST. 
Judicial district grievance committees, 
Subchapter B, §.0207. 


CONSULTANTS. 
Foreign legal consultants. 
See FOREIGN LEGAL CONSULTANTS. 


CONSUMER PROTECTION 
COMMITTEE, Subchapter D, §§.0201 to 
.0207. 

See STANDING COMMITTEES. 


CONTINUING LEGAL EDUCATION, 
Subchapter D, §§.1501 to .1527, .1601 to 
.1610. 

Immigration law specialty, Subchapter D, 
§.2605. 

Legal specialists, Subchapter. D, §§.1901 to 
1908. 

See STANDING COMMITTEES. 
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CONTINUING LEGAL EDUCATION 
—Cont’d 
Reinstatement of disbarred attorneys, 
Subchapter B, §.0125. 
Standing committees generally. 
See STANDING COMMITTEES. 


CONVICTIONS. 
Discipline and disability. 
Effect of findings of guilt, Subchapter B, 
§.0115. 


COUNCIL. 

Discipline and disability matters, 
Subchapter B, §.0104. 

Meetings, Subchapter A, §§.0601 to .0604. 

Standing committees of the council, 
Subchapter A, §.0701. 


COUNCILORS. 

Election and appointment. 
Geographical rotation or division of 

representation, Subchapter A, §.0805. 

Nominations, Subchapter A, §.0802. 
Notice of election, Subchapter A, §.0802. 
Purpose, Subchapter A, §.0801. 
Vacancies, Subchapter A, §.0804. 
Voting procedures, Subchapter A, §.0803. 
When elections held, Subchapter A, §.0802. 


CRIMINAL LAW. 
Specialty certification standards, 
Subchapter D, §§.2501 to .2507. 


D 


DEFINED TERMS. 
Discipline and disability rules, Subchapter 
B, §.0103. 
Immigration law specialty, Subchapter D, 
§.2602. 
Licensee. 
Organizations practicing law, Subchapter 
E, §.0101. 
Procedures for ruling on legal ethics, 
Subchapter D, §.0101. 
Professional corporations. 
Organizations practicing law, suber tr at 
E, §.0101. 
Professional limited liability companies. 
Organizations practicing law, Subchapter 
E, §.0101. 
Professional responsibility. 
Continuing legal education, Subchapter D, 
§.1501. | 


DISASTER RESPONSE PLAN, Subchapter 
D, §§.0301 to .0303. 
See STANDING COMMITTEES. 


DISBARMENT. 

Obligations of disbarred attorney, 
Subchapter B, §.0124. 

Reinstatement, Subchapter B, §.0125. 


DISCIPLINE AND DISABILITY. 
Address of record, Subchapter B, §.0126. 
Confidentiality, Subchapter B, §.0129. 


aed 


DISCIPLINE AND DISABILITY —Cont’d 
Council. 
Member’s disqualification due to interest, 
Subchapter B, §.0127. 
Counsel. 
Powers and duties, Subchapter B, §.0107. 
Criminal cases. 
Effect of finding of guilt, Subchapter B, 
§.0115. 
Definitions, Subchapter B, §.0103. 
Disability. 
Appointment of counsel to protect clients’ 
interests, Subchapter B, §.0122. 
Findings of incapacity or disability, 
Subchapter B, §.0123. 

Notice to courts, Subchapter B, §.0123. 
Disability hearings, Subchapter B, §.0118. 
Disability inactive status. 

Transfer with consent of member, counsel 
and chairperson, Subchapter B, §.0118. 
Disbarred or suspended attorneys. 
Obligations, Subchapter B, §.0124. 
Drug use cases. 
Disciplinary amnesty, Subchapter B, 
§.0130. 
Formal hearing, Subchapter B, §.0114. 
General provisions, Subchapter B, §.0101. 
Grievance committee. 
Chairperson’s powers and duties, 
Subchapter B, §.0105. 
Powers and duties, Subchapter B, §.0106. 
Proceedings before committee, Subchapter 
By $:01T3. 
Grievances. 
Form and filing, Subchapter B, §.0111. 
Hearing commission chairperson. 
Powers and duties, Subchapter B, §.0108. 
Imposition of discipline, Subchapter B, 
§.0123. 
Notice to courts, Subchapter B, §.0123. 
Investigations. | 
Initial determination, Subchapter B, 
§.0112. 
License surrender, Subchapter B, §.0117. 
Notice of dismissal, Subchapter B, §.0120. 
Notice to complainant, Subchapter B, 

§.0121. 

Notice to member of actions, Subchapter 

B, §.0120. 

Orders of censure, suspension or 
disbarment. 
Filing on local judgment docket, 
Subchapter B, §.0123. 
PALS committee. ; 
Illicit drug use referrals, Subchapter B, 
§.0130. 
Powers and duties, Subchapter B, §.0109. 
Powers enforcement, Subchapter B, §.0119. 
Procedure for discipline, Subchapter B, 

§.0102. 

Reciprocal discipline, Subchapter B, 

§.0116. 

Reinstatement, Subchapter B, §.0125. 
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DISCIPLINE AND DISABILITY —Cont’d 
Secretary. 
Powers and duties, Subchapter B, §.0110. 


- State bar council. 


’ Powers and duties, Subchapter B, §.0104. 
Trust accounts. 
Audits, Subchapter B, §.0128. 


DISTRICT BAR FEE ARBITRATION, 
Subchapter D, §§.0801 to .0808. 
See STANDING COMMITTEES. 


DISTRICT GRIEVANCE COMMITTEES, 
Subchapter B, §§.0201 to .0217. 
See JUDICIAL DISTRICT GRIEVANCE 
COMMITTEES. 


DIVISION OF WORK, Subchapter A, §.0102. 


DRUG ABUSE. 
PALS committee, ae AS D, §§.0601 to 
.0609. 
See STANDING COMMITTEES. 


DRUGS. . 
Discipline and disability. 
Illicit drug use cases, Subchapter B, §.0130. 


E 
ELECTIONS. 
State bar councilors, Subchapter A, §§.0801 
to .0805. . 


See COUNCILORS. - 


ESTATE PLANNING AND PROBATE. 
Specialty certification standards, 
Subchapter D, §§.2301 to .2307. 


ETHICS. 
Standing committees. 
Procedures for ruling on ethical questions, 
Subchapter D, §§.0101 to .0104. 
See STANDING COMMITTEES. 


F 


FAMILY LAW. 
Specialty certification standards, 
Subchapter D, §§.2401 to .2407. 


FEE ARBITRATION. iP 
Model plan, Subchapter D, §§.0801 to .0808. 
See STANDING COMMITTEES. 


FEES. 
Annual membership, Boh a ctse A, §.0203. 
Arbitration. 
Internal law firm disputes, Subchapter E, 
§.0408. 
Bar membership fees. 
Failure to pay, Subchapter D, §§. 0903, 
.0904. 
Continuing legal education prowaana 
Subchapter D, §.1606. 
Fee disputes, Subchapter D, §§.0701 to 
.0704. 
See STANDING COMMITTEES. 


FEES —Cont’d 
Interstate law firms. 
Registration fee, Subchapter BE, §.0203. 
Prepaid legal services plans. 
Registration fee, Subchapter E, §.0203. 


FOREIGN LEGAL CONSULTANTS. 
Appeals, Subchapter F, §.0108. 
Application fees, Subchapter F, §.0111. 
Applications, Subchapter F, §.0101. 

Denial, Subchapter F, §.0113. 

Forms, Subchapter F, §.0102. 

Requirements, Subchapter F, §.0103. 
Burden of proof. | 

Moral character and general fitness, 

Subchapter F, §.0104. 
Disclosures. 

Failure to disclose, Subchapter F, §.0105. 
Failure to disclose, Subchapter F, §.0105. 
Fees. 

Application fees, Subchapter F, §.0111. 
Fitness, Subchapter F, §.0104. 

Forms. 

Applications, Subchapter F, §.0102. 
Hearings, Subchapter F, §.0109. 
Investigation by counsel, Subchapter F, 

§.0106. 
Membership and fees committee. 

Appeals from decision, Subchapter F, 

§.0108. 

Recommendations, Subchapter F, §.0107. 
Moral character. 

Burden of proof, Subchapter F, §.0104. 
Order of council, Subchapter F, §.0110. 
Permanent record, Subchapter F, §.0112. 
Re-application, Subchapter F, §.0113. 
Recommendation of membership and 

fees committee, Subchapter F, §.0107. 
Records. 

Permanent record, Subchapter F, §.0112. 

Requirements for applicants, Subchapter 
F, §.0103. 

Review and order of council, Subchapter 
F, §.0110. 


FORM LETTERS. 
Judicial district grievance committees, 
_ Subchapter B, §§.0208 to .0217. 
See JUDICIAL DISTRICT GRIEVANCE 
COMMITTEES. 


FORMS. 
Organizations practicing law, Subchapter 
E, §.0106. 
FUNDS. 
Client security fund. 
Generally, Subchapter D, §§.1401 to .1420. 
See STANDING COMMITTEES. 


G 


GRIEVANCE COMMITTEE. 
Chairperson’s powers and duties, 
Subchapter B, §.0105. 
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GRIEVANCE COMMITTEE —Cont’d 
Discipline and disability. 
Notice to complainant, Subchapter B, 
§.0121. 
Powers and duties, Subchapter B, §.0106. 
Proceedings, Subchapter B, §.0113. 


GRIEVANCES. 
Form and filing, Subchapter B, §.0111. 
Judicial district grievance committees, 
Subchapter B, §§.0201 to .0217. 
See JUDICIAL DISTRICT GRIEVANCE 
COMMITTEES. 


H 


HEARING COMMISSION. 
Discipline and disability. 
Chairperson’s powers and duties, 
Subchapter B, §.0108. 
Disqualification of member due to interest, 
Subchapter B, §.0127. 
Powers and duties. 
Generally, Subchapter B, §.0109. 


HEARINGS. 
Disability hearings, Subchapter B, §.0118. 
Discipline and disability. 
Formal hearings, Subchapter B, §.0114. 
Legal specialist certification, Subchapter 
D, §§.1801 to .1806. 
See STANDING COMMITTEES. 


I 


IMMEDIATE PAST PRESIDENT, 
Subchapter A, §.0403. 


IMMIGRATION LAW. 
Legal specialization, Subchapter D, §§.2601 
to .2607. 


INACTIVE STATUS. 
Disability inactive status. 
Transfer with consent of member, counsel 


and chairperson, Subchapter B, §.0118. 


Membership committee procedures, 
Subchapter D, §§.0901, .0902. 


INDIGENTS. 
Appointment of counsel in criminal 
cases. 
Generally, Subchapter D, §§.0401 to .0406. 
See STANDING COMMITTEES. 
Model plan, Subchapter D, §§.0501 to 
.0510. 
See STANDING COMMITTEES. 


INTERNATIONAL LAW FIRMS. 
Registration, Subchapter E, §§.0201 to 
.0205. 


INTERSTATE LAW FIRMS. 
Registration, Subchapter E, §§.0201 to 
.0205. 


See ORGANIZATIONS PRACTICING LAW. 


~ 


INVESTIGATIONS. 
Discipline and disability, Subchapter B, 
§.0112. 


IOLTA. 
Administration plan, Subchapter D, 
$§.1301 to .1316. 
See STANDING COMMITTEES. 


J 


JUDICIAL DISTRICT GRIEVANCE 
COMMITTEES. 
Acknowledgment of grievance. 
Form letter to complainant, Subchapter B, 
§.0213. 
Assignment of grievance. 
Form letter to investigating attorney, 
Subchapter B, §.0214. 
Completed files. 
Form letter transmitting file to bar, 
Subchapter B, §.0217. 
Conflicts of interest, Subchapter B, §.0207. 
Fee disputes. 
Form letter to complainant, Subchapter B, 
§§.0208, .0209. 
Finding of probable cause. 
Letter to complainant, Subchapter B, 
§.0212. 
Investigation attorney’s letter to 
complainant, Subchapter B, §.0215. 
Jurisdiction and authority, Subchapter B, 
§.0202. 
Meetings, Subchapter B, §.0203. 
Miscellaneous, Subchapter B, §.0206. 
No probable cause. 
Letter to complainant/respondent, 
Subchapter B, §.0210. 
Notice. 
Form letter to respondent attorney, 
Subchapter B, §.0216. 
Organization, Subchapter B, §.0201. 
Probable cause finding. 
Form letter to respondent, Subchapter B, 
§.0211. 
Procedure upon institution of grievance, 
Subchapter B, §.0204. 
Recordkeeping, Subchapter B, §.0205. 


L 


LAW EXAMINERS. 
Board of law examiners. 
Generally, Subchapter C, §§.0101 to .0104. 
See BOARD OF LAW EXAMINERS. 


LAW STUDENT TRAINING, Subchapter C, 
§.0201. 
Activities, Subchapter C, §.0206. 
Certification. 
Form and duration, Subchapter C, §.0204. 
Dean’s certificate, Subchapter C, §.0209. 
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LAW STUDENT TRAINING —Cont’d 

Dean’s certificate withdrawal, Subchapter 
C, §.0210. 

Definition, Subchapter C, §.0202. 

Eligibility, Subchapter C, §.0203. 

Miscellaneous, Subchapter C, §.0208. 

Supervision, Subchapter C, §.0205. 

Use of student’s name, Subchapter C, 
§.0207. 


LEGAL SERVICES PLANS. 
Registration requirements, Subchapter E, 
§§.0301 to .0309. 


See ORGANIZATIONS PRACTICING LAW. 


LEGAL SPECIALISTS. 
Continuing legal education, Subchapter D, 
§§.1901 to .1908. 
See STANDING COMMITTEES. 
Hearings on appeals, Subchapter D, 
§§.1801 to .1806. 
See STANDING COMMITTEES. 
Plan. 
Generally, Subchapter D, §§.1701 to .1726. 
See STANDING COMMITTEES. 


LEGAL SPECIALIZATION. 
Bankruptcy law specialty. 
Certification standards, Subchapter D, 
§§.2201 to .2207. 
Criminal law. 
Certification standards, Subchapter D, 
§§.2501 to .2507. 
Estate planning and probate. 
Certification standards, Subchapter D, 
§§.2301 to .2307. 
Family law. 
Certification standards, Subchapter D, 
§§.2401 to .2407. : 
Immigration law, Subchapter D, §§.2601 to 
.2607. 
Independent certifying organizations. 
Approval by board, Subchapter D, §§.2001 
_ to .2006. 
Real property law specialty. 
Certification standards, Subchapter D, 
§§.2101 to .2107. 


LICENSES. 
Discipline and disability. 
Surrender of license while under 
investigation, Subchapter B, §.0117. 


LOCAL BAR ASSOCIATIONS. 

Cooperation with committees, Subchapter 
A, §.0103. 

Organization, Subchapter A, §.0104. 


M 


MEETINGS. . 
Annual meetings, Subchapter A, §.0501. 
Council meetings. 
Notice of called special meetings, 
Subchapter A, §.0603. 


MEETINGS —Cont’d 
Council meetings —Cont’d 
Quorum, Subchapter A, §.0604. 
Regular meetings, Subchapter A, §.0601. 
Special meetings, Subchapter A, §.0602. 
Notice of meetings, Subchapter A, §.0503. 
Parliamentary rules, Subchapter A, §.0505. 
Quorum, Subchapter A, §.0504. 
Special meetings, Subchapter A, §.0502. 


MEMBERSHIP. 
Annual fees, Subchapter A, §.0203. 
Classes of membership, Subchapter A, 
§.0201. 
Inactive status, Subchapter D, §.0901. 
Reinstatement, Subchapter D, §.0902. 
Register of members, Subchapter A, §.0202: 
Suspension for nonpayment of fees or 
assessed cost, Subchapter D, §.0903. 
Reinstatement, Subchapter D, §.0904. 


MEMBERSHIP AND FEES COMMITTEE. 
Continuing legal education hearings, 
Subchapter D, §§.1001 to .1011. 
See STANDING COMMITTEES. 


MODEL BYLAWS. . 
Amendments, Subchapter A, §.1012. 
Authority, Subchapter A, §.1002. 
Board of directors, Subchapter A, §.1011. 
Committees, Subchapter A, §.1010. 
Councilor, Subchapter A, §.1005. 
District bar finances, Subchapter A, §.1008. 
Executive committee, Subchapter A, §.1011. 
Fees. 

Annual membership fee, Subchapter A, 

§.1006. 

Finances, Subchapter A, §.1008. 
Meetings, Subchapter A, §.1007. 
Membership, Subchapter A, §.1003. 
Membership fee, Subchapter A, §.1006. 


‘Name, Subchapter A, §.1001. 


Officers, Subchapter A, §.1004. 
Prohibited activities, Subchapter A, §.1009. 
Purpose, Subchapter A, §.1002. 


MODEL PLAN. 
District bar fee arbitration, Subchapter D, 
§§.0801 to .0808. 
See STANDING COMMITTEES. 
Fee dispute arbitration committee. 
Implementation, Subchapter D, §.0701. 
Indigent defendants. 
Appointment of counsel, Subchapter D, 
§§.0501 to .0510. 
See STANDING COMMITTEES. 


N 


NONCAPITAL CASES. 
Indigent defendants. 
Appointment of counsel, Subchapter D, 
§.0506. 
NOTICE. 
Council. 


Notice of called special meetings, 
Subchapter A, §.0603. 
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NOTICE —Cont’d 
Discipline and disability, 
Notice to complainant, Subchapter B, 
§.0121. 
Notice to courts of finding, Subchapter B, 
§.0123. 
Notice to member of action or dismissal, 
Subchapter B, §.0120. 


oO 


OFFICE OF STATE BAR. 
Filing papers with and serving the bar. 
When papers are filed, Subchapter A, 
§.1201. 
Place of office, Subchapter A, §.1101. 
Seal, Subchapter A, §.1301. 


OFFICERS. . 
Compensation, Subchapter A, §.0401. 
Designated officers, Subchapter A, §.0301. 
Elections, Subchapter A, §.0304. 
Eligibility for office, Subchapter A, §.0302. 
Nominating committee, Subchapter A, 
§.0305. 
Removal from office, Subchapter A, §.0307. 
Term of office, Subchapter A, §.03038. 
- Vacancies and succession, Subchapter A, 
§.0306. 


ORGANIZATIONS PRACTICING LAW. 
Authority of regulation, Subchapter E, 
§.0101. 

Definitions, Subchapter E, §.0101. 

Financial matters, Subchapter E, §.0104. 

Forms, Subchapter E, §.0106. 

General and administrative provisions, 

Subchapter E, §.0105. 
Internal law firm dispute arbitration. 
Administration, Subchapter E, §.0404. 
Authority to adopt amendments and 
regulations, Subchapter E, §.0410. 

Confidentiality, Subchapter E, §.0409. 

Fees and expenses, Subchapter E, §.0408. 

Jurisdiction, Subchapter E, §.0403. 

List of arbitrators, Subchapter E, §.0406. 

Purpose, Subchapter E, §.0401. 

Selection of arbitrators, Subchapter E, 
§.0407. 

Submission to arbitration, Subchapter E, 
§.0402. 

Uniform arbitration act, Subchapter E, 
§.0405. 

Interstate and international law firm 
registration. 

Certificate of registration, Subchapter E, 
§.0204. 

Conditions of registration, Subchapter E, 
§.0202. 

Effect of registration, Subchapter E, §.0205. 

Fee, Subchapter E, §.0203. 

Required, Subchapter E, §.0201. 


~ 


ORGANIZATIONS PRACTICING LAW 
—Cont’d 
Management and financial matters, 
Subchapter E, §.0104. 
Names of corporations, Subchapter E, 
~  §.0102. 
Prepaid legal servicing plans 
registration. 
Advertising of state bar approval 
prohibited, Subchapter E, §.0304. 
- Annual registration, Subchapter E, §.0305. 
Bar not to approve or disapprove plan, 
Subchapter E, §.0308. 
Fee, Subchapter E, §.0306. 
Index of registered plans, Subchapter E, 
§.0307. 
Requirement, Subchapter E, §.0301. 
Requirement to file amendments, 
Subchapter E, §.0303. 
Site of registration, Subchapter E, §.0302. 
State bar jurisdiction, Subchapter E, 
§.0309. . 
Registration, Subchapter E, §.0103.. 
Interstate and international law firms, 
Subchapter E, §§.0201 to .0205. 
Scope of regulations, Subchapter E, §.0101. 


P 


PALS. | 
Procedures generally, Subchapter D, 
§§.0601 to .0610. 

See STANDING COMMITTEES. 


POSITIVE ACTIONS FOR LAWYERS 
COMMITTEE. 
Standing committees, Subchapter D, 
§§.0601 to .0610. 
See STANDING COMMITTEES. 


‘PREPAID LEGAL SERVICES PLANS. 


Registration requirements, Subchapter E, 
§§.0301 to .0309. 
See ORGANIZATIONS PRACTICING LAW. 


PRESIDENT, Subchapter A, §.0402. 
PRESIDENT-ELECT, Subchapter A, §.0403. 


PROFESSIONAL. 
Regulation. 
Generally, Subchapter E, §§.0101 to .0106.. 
See ORGANIZATIONS PRACTICING 
LAW. 


PROFESSIONAL LIMITED LIABILITY 
COMPANIES. 
Regulation. 
Generally, Subchapter E, §§.0101 to .0106. 
See ORGANIZATIONS PRACTICING 
LAW. 


PURPOSE OF CHAPTER, Subchapter A, 
§.0101. 
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REAL PROPERTY. 
Legal specialty certification standards, 
Subchapter D, §§.2101 to .2107. 


REGISTRATION. 

Interstate and international law firms, 
Subchapter E, §§.0201 to .0205. 

Prepaid legal services plans, Subchapter 
E, §§.0301 to .0309. 


See ORGANIZATIONS PRACTICING LAW. 


REINSTATEMENT. 
Discipline and disability, Subchapter B, 
§.0125. 


REPORTS. 
Annual meeting, Subchapter A, §.0106. 


Ss 


SATELLITE BROADCAST. 
Continuing legal education program, 
Subchapter D, §.1604. 


SEAL. 
Form and custody, Subchapter A, §.1301. 


‘SECRETARY, Subchapter A, §.0404. 
Discipline and disability. 
Powers and duties, Subchapter B, §.0110. 


STANDING COMMITTEES, Subchapter A, 
§.0701. 
Client security fund board. 
Annual report, Subchapter D, §.1415. 
Applications for reimbursements, 
Subchapter D, §.1417. 
Processing, Subchapter D, §.1418. 
Appropriate uses of fund, Subchapter D, 
§.1416. 
Board size, Subchapter D, §.1404. 
Chairperson appointment, Subchapter D, 
§.1410. 
Definitions, Subchapter D, §.1401. 


Fiscal responsibility, Subchapter D, §.1413. 


Jurisdiction, Subchapter D, §.1402. 

Lay participation, Subchapter D, §.1405. 

Meetings, Subchapter D, §.1414. 

Membership appointments, Subchapter D, 
— §.1406. 

Operational responsibility, Subchapter D, 
— §.1408. 

Purpose of fund, Subchapter D, §.1401. 

Source of funds, Subchapter D, §.1412. 

Staggered terms, Subchapter D, §.1408. 


Subrogation for reimbursement, Subchapter 


D, §.1419. 
Succession, Subchapter D, §.1409. 
Supreme court’s authority, Subchapter D, 
§.1420. 
Terms of office, Subchapter D, §.1407. 
Vice chairperson appointment, Subchapter 
D, §.1411. 


STANDING COMMITTEES —Cont’d 

Consumer protection committee. 
Chairperson’s powers and duties, 

Subchapter D, §.0205. 
-Counsel’s powers and duties, Subchapter D, 
§.0207. 
Definitions, Subchapter D, §.0203. 
General provisions, Subchapter D, §.0201. 
Powers and duties. 
Generally, Subchapter D, §.0206. 
Procedure, Subchapter D, §.0202. 
State bar council. 
Powers and duties, Subchapter D, 
§.0204. 

Continuing legal education board. 

Accreditation of sponsors and program, 
Subchapter D, §.1520. 

Accreditation standards, Subchapter D, 
§.1519. 

Annual report, Subchapter D, §§.1515, 
S22. 

Appointment of members, Subchapter D, 
§.1506. 

Board size, Subchapter D, §.1504. 

Chairperson appointment, Subchapter D, 
§.1510. 

Confidentiality, Subchapter D, §.1525. 

Continuing legal education program, 
Subchapter D, §.1518. 

Credit hours, Subchapter D, §.1521. 

Definitions, Subchapter D, §.1501. 

Effective date, Subchapter D, §.1526. 

Fiscal responsibility, Subchapter D, §.1513. 

Funds source, Subchapter D, §.1512. 

Jurisdiction, Subchapter D, §.1502. 

Lay participation, Subchapter D, §.1505. 

Meetings, Subchapter D, §.1514. 

Noncompliance, Subchapter D, §.1523. 

Operational responsibility, Subchapter D, 
§.1503. 

Powers and duties, Subchapter D, §.1516. 

Purpose of program, Subchapter D, §.1501. 

Regulations, Subchapter D, §.1527. 

Scope and exemptions, Subchapter D, 
§.1517. 

Session, Subchapter D, §.1509. 

Staggered terms, Subchapter D, §.1508. 

Suspensions. 

Reinstatement, Subchapter D, §.1524. 

Term of office, Subchapter D, §.1507. 

Vice chairperson appointment, Subchapter 
D,$.1511, 
Continuing legal education program. 
Accredited sponsors, Subchapter D, §.1603. 
Authority for appeal, Subchapter D, §.1610. 
Computation of credit, Subchapter D, 
§.1605. 

Fees, Subchapter D, §.1606. 

General compliance procedures, Subchapter 
D, §.1608. 

General course approval, Subchapter D, 
§.1602. 
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STANDING COMMITTEES —Cont’d 
Indigent defendants —Cont’d 


STANDING COMMITTEES —Cont’d 
Continuing legal education program 


—Cont’d 
Noncompliance procedures, Subchapter D, 
§.1609. | 
Nonlegal educational activities. 
_ Course approval, Subchapter D, §.1602. 
Organization, Subchapter D, §.1601. 
Prerecorded pre Subchapter D, 
§.1604. 
Remote locations. 
Broadcast of live programs, Subchapter 
D, §.1604. 
Special cases and exemptions, Subchapter 
D, §.1607. 
Disaster response plan. 
General policy and objectives, Subchapter 
D, §.0302. 
Report, Subchapter D, §.0303. 
Response team, Subchapter D, §.0301. 
Ethical questions. 
Definitions, Subchapter D, §.0101. 
Requests, Subchapter D, §.0102. 
Forma ethics opinions and ethics decisions, 
Subchapter D, §.0104. 

Informal ethics advisories and ethics 
advisories, Subchapter D, §.0103. 
Inquiries generally, Subchapter D, §.0102. 

Fee arbitration model plan. 
Appointment of committee members, 
Subchapter D, §.0801. 
Chairperson, Subchapter D, §.0802. 
Decisions, Subchapter D, §.0806. 
Enforcement of decision, Subchapter D, 
§.0807. 
Jurisdiction, Subchapter D, §.0803. 
Proceedings, Subchapter D, §.0805. 
Processing requests, Subchapter D, §.0804. 
Recordkeeping, Subchapter D, §.0808. 


Fee dispute arbitration committee. 


Alternative to district bar sponsored 
arbitration, Subchapter D, §.0702. 

Coordinator of fee arbitration, Subchapter 
D, §.0703. 

Model plan implementation, Subchapter D, 
§.0701. 

Volunteer committee service, Subchapter D, 
§.0704. 


Indigent defendants. 


Appointment of counsel. 
Authority, Subchapter D, §.0401. 
Determination of indigency, Subchapter 
D, §.0402. 
Fee procedure, Subchapter D, §.0406. 
Generally, Subchapter D, §.0404. 
Model plan. 
Administration, Subchapter D, §.0509. 
Appellate appointments, Subchapter 
D, §.0508. 
Applicability, Subchapter D, §.0502. 
Appointment procedure, Subchapter D, 
§.0506. 
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Appointment of counsel —Cont’d 
Model plan —Cont’d 

Appointments in capital cases, 
Subchapter D, §.0507. 

Attorneys’ lists, Subchapter D, §.0503. 

Committee on indigent appointments, 
Subchapter D, §.0504. 

Miscellaneous, Subchapter D, §.0510. 

Placement on attorneys lists, 
Subchapter D, §.0505. 

Purpose, Subchapter D, §.0501. 
Waiver, Subchapter D, §.0403. 
Withdrawal of counsel, Subchapter D, 

§.0405. 


IOLTA board. 


Annual report, Subchapter D, §.1315. 

Appointment of members, eubchapt 4 D, 
§.1306. 

Board size, Subchapter D, §.1304. 

Chairperson appointment, bagpipes D, 
§.1310. 

Fiscal responsibility, Subchapter D, §.1313. 

Funds sources, Subchapter D, §.1312. 

Jurisdiction, Subchapter D, §.1302. 

Lay participation, Subchapter D, §.1305. 

Meetings, Subchapter D, §.1314. 

Operational responsibility, Subchapter D, 
§.1303. 

Purpose of plan, Subchapter D, §.1301. 

Severability, Subchapter D, §.1316. 

Staggered terms, Subchapter D, §.1308. 

Succession, Subchapter D, §.1309. 

Term of office, Subchapter D, §.1307. 

Vice chairperson appointment, Subchapter 
D, §.1311. 


Legal specialization board. 


Additional standards. 

Establishment, Subchapter D, §.1722. 
Annual report, Subchapter D, §.1715. 
Appointment of members, Subchapter D, 

§.1706. 
Board size, Subchapter D, §.1704. 
Chairperson appointment, Subchapter D, 
§.1710. 
Continuing legal education. 
Accreditation of courses, Subchapter D, 
§.1906. 
Accreditation of sponsor, Subchapter D, 
§.1907. 

Accreditation standards for lecture type 

activities, Subchapter D, §.1903. 

Alternatives to lecture type course 

instruction, Subchapter D, §.1905. 

Computation of, Subchapter D, §.1904. 

Definitions, Subchapter D, §.1902. 

General provisions, Subchapter D, 

§.1901. 
Showing by applicants, Subchapter D, 
§.1908. | 
Fiscal responsibility, Subchapter D, §.1713. 


INDEX 


STANDING COMMITTEES —Cont’d 
Legal specialization board —Cont’d 


Grandfathered specialties, Subchapter D, 
§.1726. 
Hearings on appeals. 
Additional rules, Subchapter D, §.1806. 


Appeals to council, Subchapter D, §.1804. 


Denial of continued certification, 
Subchapter D, §.1802. 
Failure of appeal, Subchapter D, §.1801. 
Failure of written examination, 
Subchapter D, §.1801. 
Judicial review, Subchapter D, §.1805. 
Reconsidered applications, Subchapter D, 
§.1801. 
Suspension or revocation of certification, 
Subchapter D, §.1803. 
Hearings on suspension or revocation, 
Subchapter D, §.1724. 
Jurisdiction, Subchapter D, §.1702. 
Lay participation, Subchapter D, §.1705. 
Meetings, Subchapter D, §.1714. ; 
Minimum standards for certification of 
specialists, Subchapter D, §.1720. 
Minimum standards for continuing 
- certification, Subchapter D, §.1721. 
Operational responsibility, Subchapter D, 
§.1703. 
Powers and duties, Subchapter D, §.1716. 
Privileges and limitations, Subchapter D, 
§.1718. 
Purpose of plan, Subchapter D, §.1701. 
Retained jurisdiction of council, Subchapter 
D, §.1717. 
Source of funds, Subchapter D, §.1712. 
Specialty areas, Subchapter D, §.1725. 
Specialty committee, Subchapter D, §.1719. 
Staggered terms, Subchapter D, §.1708. 
Succession, Subchapter D, §.1709. 
Suspension or revocation. 
Appeals to council, Subchapter D, §.1724. 
Suspension or revocation of certification, 
Subchapter D, §.1723. 
Term of office, Subchapter D, §.1707. 
Vice chairperson appointment, Subchapter 
D, §.1711. 


Membership and fees committee. 


Failure to pay membership fees or assessed 
costs, Subchapter D, §.0903. 
Reinstatement after suspension, 
Subchapter D, §.0904. 
Inactive status. 
Reinstatement, Subchapter D, §.0902. 
Transfer to inactive status, Subchapter 
D, §.0901. 
Reinstatement hearings, Subchapter D, 
§§.1001 to .1011. 
Hearing generally, Subchapter D, §.1006. 
Notice of hearing, Subchapter D, §§.1001, 
.1004, .1005. 
Order of council, Subchapter D, §.1002. 
Panel, Subchapter D, §.1007. 
Place of hearing, Subchapter D, §.1001. 


STANDING COMMITTEES —Cont’d 
Membership and fees committee —Cont’d 
Reinstatement hearings —Cont’d 
Referrals, Subchapter D, §.1003. 
Reports. 
Committee report to council, 
Subchapter D, §.1010. 
Panel reports to committee, 
Subchapter D, §.1010. 
Review of council, Subchapter D, §.1002. 
Suspension hearing. 
- Generally, Subchapter D, §.1008. 
Time of hearing, Subchapter D, §§.1001, 
.1004. 
PALS committee. 

Committee members as agents of state bar, 
Subchapter D, §.0608. 

Confidentiality, Subchapter D, §.0603. 

Consensual suspension, Subchapter D, 
§.0607. 

District committees, Subchapter D, §.0605. 

Grievance committee reference, Subchapter 
D, §.0604. 

Investigation of cases referred by 
disciplinary bodies, Subchapter D, 
§.0602. 

Judicial subcommittee, Subchapter D, 
§.0609. 

Rehabilitation contracts, Subchapter D, 
§.0610. 

Substance abuse investigation, Subchapter 
D, §.0601. 

Suspension for impairment, Subchapter D, 
§.0606. 

Reinstatement, Subchapter D, §.0606. 


SUBSTANCE ABUSE AND CHEMICAL 
DEPENDENCY. 

Professional responsibility courses, 
Subchapter D, §.1602. 


T 


TELEPHONE BROADCASTING. 
Continuing legal education program, 
Subchapter D, §.1604. 


TRAINING OF LAW STUDENTS. 
General provisions, Subchapter C, §§.0201 
to .0210. 
See LAW STUDENT TRAINING. 


TRUST ACCOUNTS. 
Discipline and disability. 
Audits, Subchapter B, §.0128. 
IOLTA administration plan, Subchapter D, 
§§.1301 to .1316. 
See STANDING COMMITTEES. 


Vv 


VICE PRESIDENT, Subchapter A, §.0403. 
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VIDEO CONFERENCING. VIDEOTAPES. 


Continuing legal education program, Continuing legal education 
Subchapter D, §.1604. accreditation, Subchapter D, §.1604. 
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THE REVISED RULES OF PROFESSIONAL 
CONDUCT OF THE NORTH CAROLINA STATE 
BAR 


Revised, effective April 17, 1998. 


A complete set of all referenced ethics opinions may be obtained 
from the North Carolina State Bar. Contact Jennifer 
Eichenberger, Director of Communications, 

P.O. Box 25908, Raleigh, N.C. 27611. 


Rule , Rule 
0.1. Preamble: A lawyer’s responsibilities. 3.5. Impartiality and decorum of the tribunal. 
0.2. Scope. 3.6. Trial publicity. 
0.3. Terminology. 3.7. Lawyer as witness. } 
3.8. Special responsibilities of a prosecutor. 


Client-Lawyer Relationship 2:9 Reserved 


1.1. Competence. oil 
1.2. Scope of representation. 
1.3. Diligence. 


Transactions with Person Other than 
Clients 


ee Pacabnig ct 6 4.1. Truthfulness in statements to others. 
1.6. Confidentiality of information. 4.2. Communication with person represented 
1.7. Conflict of interest: G liral ' by counsel. 

(ORES CEE pate ane RNG 4.3. Dealing with unrepresented person. 


1.8. Conflict of interest: Prohibited transac- 


Pa Gihier speche applications! 4.4. Respect for rights of third persons. 


1.9. Conflict of interest: Former client. Law Firms and Associations 
1.10. Imputed disqualification: General rule. 
1.11. Successive government and private em- 5.1. Responsibilities of a partner or supervi- 
ployment. sory lawyer. 
1.12. Former judge or arbitrator. 5.2. Responsibilities of a subordinate lawyer. 
1.13. Organization as client. 5.3. Responsibilities regarding nonlawyer as- 
1.14. Client under a disability. sistants. 
1.15-1. Preserving identity of funds and prop- 5.4. Professional independence of a lawyer. 
erty of a client. 5.5. Unauthorized practice of law. 
1.15-2. Record keeping and accounting for cli- 5.6. Restrictions on right to practice. 
ent funds and property. ; ’ 
1.15-3. Interest on lawyers’ trust accounts. Public Service 
1.16. Declining or terminating representa- 6c pRiwervad: 
tion. 
1.17. Sale of a law practice. Ae -Aurueerns aa Hoy pall oe dencalhon pe 
1.18. Sexual relations with clients prohibited. NE ee Tomy reed © E 
Counselor 6.4. Law reform activities affecting client in- 
terests. 
2.1. Advisor. 6.5. Action as a public official. 
2.2. Intermediary. , | \ 
2.3. Evaluation for use by third persons. Information About Legal Services 
7k Aer (ay Communications concerning a lawyer’s 
services. 
3.1. Meritorious claims and contentions. 7.2. Advertising. 
3.2. Expediting litigation. 7.3. Direct contact with prospective clients. 
3.3. Candor toward the tribunal. 7.4. Communication of fields of practice. 
3.4. Fairness to opposing party and counsel. 7.5. Firm names and letterheads. 
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Rule 0.1 


Maintaining the Integrity of the 
Profession 


8.1. Bar admission and disciplinary matters. 
8.2. Judges and other adjudicatory officers. 
8.3. Reporting professional misconduct. 

8.4. Misconduct. 

8.5. Disciplinary authority; Choice of law. 


Editor’s note. — On July 24, 1997, the 
North Carolina Supreme Court entered an 
order approving the Revised Rules of Profes- 
sional Conduct of the North Carolina State 
Bar. The Revised Rules represent the first 
comprehensive revision of North Carolina’s 
ethical code for lawyers since 1985. The court’s 
order also repealed the Rules of Professional 
Conduct which were originally enacted on Oc- 
tober 7, 1985. The (1985) Rules of Professional 
Conduct governed the professional conduct of 
North Carolina lawyers from January 1, 1986 
until July 24, 1997. From January 1, 1974 
until the adoption of the 1985 rules, lawyers 
were regulated under the North Carolina Code 
of. Professional Responsibility (adopted on 
April 30, 1973). The complete text of the Re- 
vised Rules and all of the comments thereto, as 
approved by the North Carolina Supreme 
Court, follows this note. Correlation tables 
appear after the Revised Rules. These tables 
cross-reference the Revised Rules with the 


REVISED RULES*OF PROFESSIONAL CONDUCT 


Rule 0.1 


Correlation Table 1: Revised Rules of Profes- 
sional Conduct to 1985 Superseded 
Rules of Professional Conduct 

Correlation Table 2: 1985 Superseded Rules of 
Professional Conduct to Revised 
Rules of Professional Conduct 


Index follows Rules. 


comparable provisions of the superseded 
(1985) Rules of Professional Conduct and 
(1973) Code of Professional Conduct. 

Each revised rule is followed by annotations 
of cases, decisions of the Disciplinary Hearing 
Commission of the North Carolina State Bar, 
and ethics opinions of the State Bar which 
apply or interpret the rule. In the annotations, 
the terms “CPR” and “RPC” designate formal 


' ethics opinions adopted under the superseded 


(1973) Code of Professional Responsibility and 
(1985) Rules of Professional Conduct respec- | 
tively. These opinions still provide guidance on 
issues of professional conduct except to the 
extent that a particular opinion is overruled by 
a subsequent opinion or by a provision of the 
Revised Rules of Professional Conduct. Ethics 
opinions rendered invalid by subsequent opin- 
ion or the Revised Rules are generally not 
included in the annotations. An ethics opinion 
promulgated under the Revised Rules is des- 
ignated as a “Formal Ethics Opinion.” 


Rule 0.1. Preamble: A lawyer’s responsibilities. 


A lawyer is a representative of clients, an officer of the legal system and a 
public citizen having special responsibility for the quality of justice. 

As a representative of clients, a lawyer performs various functions. As 
advisor, a lawyer provides a client with an informed understanding of the 
client’s legal rights and obligations and explains their practical implications. 
As advocate, a lawyer zealously asserts the client’s position under the rules of 
the adversary system. As negotiator, a lawyer seeks a result advantageous to 
the client but consistent with requirements of honest dealing with others. As 
intermediary between clients, a lawyer seeks to reconcile their divergent 
interests as an advisor and, to a limited extent, as a spokesperson for each 
client. A lawyer acts as evaluator by examining a client’s legal affairs and 
reporting about them to the client or to others. 

In all professional functions a lawyer should be competent, prompt and 
diligent. A lawyer should maintain communication with a client concerning the 
representation. A lawyer should keep in confidence information relating to 
representation of a client except so far as disclosure is required or permitted by 
the Rules of Professional Conduct or other law. 

A lawyer’s conduct should conform to the requirements of the law, both in 
professional service to clients and in the lawyer’s business and personal 
affairs. A lawyer should use the law’s procedures only for legitimate purposes 


496 


Rule 0.1 REVISED RULES OF PROFESSIONAL CONDUCT Rule 0.1 


and not to harass or intimidate others. A lawyer should demonstrate respect 
for the legal system and for those who serve it, including judges, other lawyers 
and public officials. While it is a lawyer’s duty, when necessary, to challenge 
the rectitude of official action, it is also a lawyer’s duty to uphold legal process. 

As a public citizen, a lawyer should seek improvement of the law, the 
administration of justice and the quality of service rendered by the legal 
profession. As a member of a learned profession, a lawyer should cultivate 
knowledge of the law beyond its use for clients, employ that knowledge in 
reform of the law and work to strengthen legal education. 

A lawyer should render public interest legal service and provide civic 
leadership. A lawyer may discharge this responsibility by providing profes- 
sional services at no fee or a reduced fee to persons of limited means or to 
public service or charitable groups or organizations, by service in activities for 
improving the law, society, the legal system or the legal profession, and by 
financial support for organizations that provide legal services to persons of 
limited means. 

Traditionally, the legal profession has been a group of people united in a 
learned calling for the public good. At their best, lawyers have assured the 
availability of legal services to all, regardless of ability to pay, and as leaders 
of their communities, states, and nation have utilized their education and 
experience to improve society. It is acknowledged that it is the basic respon- 
sibility of each lawyer engaged in the practice of law to provide community 
service, community leadership, and public interest legal services without fee, 
or at a substantially reduced fee, in such areas as poverty law, civil rights, 
public rights law, charitable organization representation, and the administra- 
tion of justice. | | 

The rights and responsibilities of individuals and organizations in the 
United States are increasingly defined in legal terms. As a consequence, 
voluntary efforts by the profession to provide legal assistance in coping with 
the web of statutes, rules, and regulations are imperative for communities and 
persons of modest and limited means. 

The basic responsibility for providing legal services for those unable to pay 
ultimately rests upon the individual lawyer. Personal involvement in the 
problems of the disadvantaged can be one of the most rewarding experiences in 
the life of a lawyer. Every lawyer, regardless of professional prominence or 
professional workload, should find time to participate in or otherwise support 
the provision of legal services to the disadvantaged. The provision of free legal 
services to those unable to pay reasonable fees continues to be an obligation of 
each lawyer as well as the profession generally, but the efforts of individual 
lawyers are often not enough to meet the need. Thus, it has been necessary for 
the profession and government to institute additional programs to provide 
legal services. Accordingly, legal aid offices, lawyer referral services and other 
related programs have been developed, and others will be developed by the 
profession and the government. Every lawyer should support all proper efforts 
to meet this need for legal services. 

As important as the provision of pro bono legal services is, participation of 
lawyers in civic leadership is equally important. In the long run, because of 
their values, education and experience, lawyers who render unpaid service in 
nonlegal settings to help provide new jobs, improve educational opportunities, 
and meet the spiritual needs of a community, can enhance the quality of life of 
all citizens. 

Many of a lawyer’s professional responsibilities are prescribed in the Rules 
of Professional Conduct, as well as substantive and procedural law. However, 
a lawyer is also guided by personal conscience and the approbation of 
professional peers. A lawyer should strive to attain the highest level of skill, to 
improve the law and the legal profession and to exemplify the legal profession’s 
ideals of public service. 
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A lawyer’s responsibilities as a representative of clients, an officer of the 
legal system and a public citizen are usually harmonious. Thus, when an 
opposing party is well represented, a lawyer can be a zealous advocate on 
behalf of a client and, at the same time, assume that justice is being done. So 
also, a lawyer can be sure that preserving client confidences ordinarily serves 
that public interest because people are more likely to seek legal advice, and 
thereby heed their legal obligations, when they know their communications 
will be private. In the nature of law practice, however, conflicting responsibil- 
ities are encountered. Virtually all difficult ethical problems arise from conflict 
between a lawyer’s responsibilities to clients, to the legal system and to the 
lawyer’s own interest in remaining an upright person while earning a 
satisfactory living. The Rules of Professional Conduct prescribe terms for 
resolving such conflicts. Within the framework of these Rules, many difficult 
issues of professional discretion can arise. Such issues must be resolved 
through the exercise of sensitive professional and moral judgment guided by 
the basic principles underlying the Rules. | 

The legal profession is largely self-governing. Although other professions 
also have been granted powers of self-government, the legal profession is 
unique in this respect because of the close relationship between the profession 
and the processes of government and law enforcement. This connection is 
manifested in the fact that ultimate authority over the legal profession is 
_ vested largely in the courts. 

To the extent that lawyers meet the obligations of their professional calling, 
the occasion for government regulation is obviated. Self-regulation also helps 
maintain the legal profession’s independence from government domination. An 
independent legal profession is an important force in preserving government 
under law, for the abuse of legal authority is more readily challenged by a 
self-regulated profession. 3 7 

The legal profession’s relative autonomy carries with it a responsibility to 
assure that its regulations are conceived in the public interest and not in 
furtherance of parochial or self-interested concerns of the bar. Every lawyer is 
responsible for observance of the Rules of Professional Conduct. A lawyer 
_ should also aid in securing their observance by other lawyers. Neglect of these 
responsibilities compromises the independence of the profession and the public 
interest which it serves. | 

Lawyers play a vital role in the preservation of society. The fulfillment of this 
role requires an understanding by lawyers of their relationship to our legal 
system. The Rules of Professional Conduct, when properly applied, serve to 
define that relationship. : 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


CASE NOTES 
Respect for Other Lawyers. — Where a discharge when it became clear that a new 
law firm represented a client for a number of attorney was taking over representation of the 
years pursuant to a contingency fee arrange- client. Robinson; Bradshaw & Hinson v. 


ment, the firm should have been notified of its Smith, — N.C. App. —, 498 S.E.2d 841 (1998). 


Rule 0.2. Scope. 


The Rules of Professional Conduct are rules of reason. They should be 
interpreted with reference to the purposes of legal representation and of the 
law itself. Some of the Rules are imperatives, cast in the terms “shall” or “shall 
not.” These define proper conduct for purposes of professional discipline. 
Others, generally cast in the term “may,” are permissive and define areas 
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under the Rules in which the lawyer has professional discretion. No disciplin- 
ary action should be taken when the lawyer chooses not to act, or acts within 
the bounds of such discretion. Other Rules define the nature of relationships 
between the lawyer and others. The Rules are thus partly obligatory and 
disciplinary, and partly constitutive and descriptive in that they define a 
lawyer’s professional role. Many of the Comments use the term “should.” 
Comments do not add obligations to the Rules but provide guidance for 
practicing in compliance with the Rules. 

The Rules presuppose a larger legal context shaping the lawyer’s role. That 
context includes court rules and statutes relating to matters of licensure, laws 
defining specific obligations of lawyers and substantive and procedural law in 
general. Compliance with the Rules, as with all law in an open society, depends 
primarily upon understanding and voluntary compliance, secondarily upon 
reinforcement by peer and public opinion and finally, when necessary, upon 
enforcement through disciplinary proceedings. The Rules do not, however, 
exhaust the moral and ethical considerations that should inform a lawyer, for 
no worthwhile human activity can be completely defined by legal rules. The 
Rules simply provide a framework for the ethical practice of law. 

Furthermore, for purposes of determining the lawyer’s authority and re- 
sponsibility, principles of substantive law external to these Rules determine 
whether a client-lawyer relationship exists. Most of the duties flowing from the 
client-lawyer relationship attach only after the client has requested the lawyer 
to render legal services and the lawyer has agreed to do so. But there are some 
duties, such as that of confidentiality under Rule 1.6, that may attach when the 
lawyer agrees to consider whether a client-lawyer relationship shall be 
established. Whether a client-lawyer relationship exists for any specific 
purpose can depend on the circumstances and may be a question of fact. 

Under various legal provisions, including constitutional, statutory and 
common law, the responsibilities of government lawyers may include authority | 
concerning legal matters that ordinarily reposes in the client in private 
client-lawyer relationships. For example, a lawyer for a government agency 
may have authority on behalf of the government to decide upon settlement or 
whether to appeal from an adverse judgment. Such authority in various 
respects is generally vested in the attorney general and the state’s attorney in 
state government, and their federal counterparts, and the same may be true of 
other government law officers. Also, lawyers under the supervision of these 
officers may be authorized to represent several government agencies in 
intragovernmental legal controversies in circumstances where a private law- 
yer could not represent multiple private clients. They also may have authority 
to represent the “public interest” in circumstances where a private lawyer 
would not be authorized to do so. These Rules do not abrogate any such 
authority. 

Failure to comply with an obligation or prohibition imposed by a Rule is a 
basis for invoking the disciplinary process. The Rules presuppose that disci- 
plinary assessment of a lawyer’s conduct will be made on the basis of the facts 
and circumstances as they existed at the time of the conduct in question and 
in recognition of the fact that a lawyer often has to act upon uncertain or 
incomplete evidence of the situation. Moreover, the Rules presuppose that 
whether or not discipline should be imposed for a violation, and the severity of 
a sanction, depend on all the circumstances, such as the willfulness and 
seriousness of the violation, extenuating factors and whether there have been 
previous violations. 

Violation of a Rule should not give rise to a cause of action nor should it 
create any presumption that a legal duty has been breached. The Rules are 
designed to provide guidance to lawyers and to provide a structure for 
regulating conduct through disciplinary agencies. They are not designed to be 


499 


Rule 0.2 REVISED RULES OF PROFESSIONAL CONDUCT Rule 0.2 


~ 


a basis for civil liability. Furthermore, the purpose of the Rules can be 
subverted when they are invoked by opposing parties as procedural weapons. 
The fact that a Rule is a just basis for a lawyer’s self-assessment, or for 
sanctioning a lawyer under the administration of a disciplinary authority, does 
not imply that an antagonist in a collateral proceeding or transaction has 
standing to seek enforcement of the Rule. Accordingly, nothing in the Rules 
should be deemed to augment any substantive legal duty of lawyers or the 
extra-disciplinary consequences of violating such a duty. 

Moreover, these Rules are not intended to govern or affect judicial applica- 
tion of either the attorney-client or work product privilege. Those privileges 
were developed to promote compliance with law and fairness in litigation. In 
reliance on the attorney-client privilege, clients are entitled to expect that 
communications within the scope of the privilege will be protected against 
compelled disclosure. The attorney-client privilege is that of the client and not 
of the lawyer. The fact that in exceptional situations the lawyer under the 
Rules has a limited discretion to disclose a client confidence does not vitiate the 
proposition that, as a general matter, the client has a reasonable expectation 
that information relating to the client will not be voluntarily disclosed and that 
disclosure of such information may be judicially compelled only in accordance 
with recognized exceptions to the attorney-client and work product privileges. 

The lawyer’s exercise of discretion not to disclose information under Rule 1.6 
should not be subject to reexamination. Permitting such reexamination would 
be incompatible with the general policy of promoting compliance with law 
through assurances to clients that communications will be protected against 
disclosure. 

The Comment accompanying each Rule explains and illustrates the meaning 
and purpose of the Rule. The Preamble and this note on Scope provide general 
orientation. The Comments are intended as guides to interpretation, but the 
text of each Rule is authoritative. Research notes were prepared to compare 
counterparts in the original Rules of Professional Conduct (adopted 1985, as 
amended) and to provide selected references to other authorities. The notes 
have not been adopted, do not constitute part of the Revised Rules, and are not 
intended to affect the application or interpretation of the Rules and Comments. 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


CASE NOTES 
Violation Not Civil Liability Per Se. — ney-client relationship where defendant intro- 
Although a violation of a Rule of Professional duced a deposition in which he denied that he 
Conduct does not constitute civil liability per had ever represented plaintiff in any transac- 
se, the rules are some evidence of an attorney’s tion and stated that, at one point, plaintiff 


duty to his client. Booher v. Frue, 98 N.C. App. claimed to defendant that he represented him- 
570, 394 S.E.2d 816, cert. denied, 327 N.C. self, and where plaintiff, on the other hand, 
426, 395 S.E.2d 674 (1990). presented his affidavit stating that defendant 
Creation of Attorney-Client Relation- did represent plaintiff in the transaction at 
ship. — An express verbal agreement is not issue. Broyhill v. Aycock & Spence, 102 N.C. 
necessary to establish an attorney-client rela- App. 382, 402 S.E.2d 167, aff’d, 330 N.C. 438, 
tionship, but such may be implied from the 410 S.E.2d 392 (1991). 
conduct of the parties, even in the absence of An attorney may be held liable for neg- 
the payment of fees or the lack of a formal ligence by a non-client third party in the 
contract. Broyhill v. Aycock & Spence, 102 N.C. absence of privity of contract. Broyhill v. 
App. 382, 402 S.E.2d 167, aff'd, 330 N.C. 438, Aycock & Spence, 102 N.C. App. 382, 402 


410 S.E.2d 392 (1991). S.E.2d 167, aff'd, 330 N.C. 438, 410 S.E.2d 392 
Question of Attorney-Client Relation- (1991). 

ship. — A genuine issue of material fact was Insurance attorney had authority to move 

presented as to whether there was an attor- against default judgment although there was 
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no contact with the individual defendant-in- App. 529, 463 S.E.2d 397 (1995), cert. granted, 
sured. Johnson v. Amethyst Corp., 120 N.C. — N.C. —, 467 S.E.2d 713 (1996). 


Rule 0.3. Terminology. 


(a) “Belief” or “believes” denotes that the person involved actually supposed 
the fact in question to be true. A person’s belief may be inferred from 
circumstances. 

ts sciaecaml information” denotes information described in Rule 1.6(a) 
an 

(c) “Consult” or “consultation” denotes communication of information rea- 
sonably sufficient to permit the client to appreciate the significance of the 
matter in question. 

(d) “Firm” or “law firm” denotes a lawyer or lawyers in a private firm, 
lawyers employed in the legal department of a corporation or other organiza- 
ce and lawyers employed in a legal services organization. See Comment, Rule 

(e) “Fraud” or “fraudulent” denotes conduct having a purpose to deceive and 
not merely negligent misrepresentation or failure to apprise another of 
relevant information. 

(f) “Knowingly,” “known,” or “knows” denotes actual knowledge of the fact in 
question. A person’s knowledge may be inferred from circumstances. 

(g) “Partner” denotes a partner in a partnership or limited liability partner- 
ship, a shareholder in a professional corporation, and a member of a profes- 
sional limited liability company. 

(h) “Reasonable” or “reasonably,” when used in relation to conduct by a 
lawyer, denotes the conduct of a reasonably prudent and competent lawyer. 

(i) “Reasonable belief” or “reasonably believes,” when used in reference to a 
lawyer, denotes that the lawyer believes the matter in question and that the 
circumstances are such that the belief is reasonable. 

(j) “Reasonably should know,” when used in reference to a lawyer, denotes 
that a lawyer of reasonable prudence and competence would ascertain the 
matter in question. 

(k) “Substantial,” when used in reference to degree or extent, denotes a 
material matter of clear and weighty importance. 

(1) “Tribunal” denotes a court or a government body exercising adjudicative 
or quasi-adjudicative authority. 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


CLIENT-LAWYER RELATIONSHIP 


Rule 1.1. Competence. 


(a) A lawyer shall not handle a legal matter which the lawyer knows or 
should know he or she is not competent to handle, without associating with a 
lawyer who is competent to handle the matter. Competent representation 
requires the legal knowledge, skill, thoroughness and preparation reasonably 
necessary for the representation. 

(b) A lawyer shall not handle a legal matter without preparation adequate 
under the circumstances. 


COMMENT 
Legal Knowledge and Skill the requisite knowledge and skill in a partic- 
In determining whether a lawyer employs ular matter, relevant factors include the rela- 
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tive complexity and specialized nature of the 
matter, the lawyer’s general experience, the 
lawyer’s training and experience in the field in 
question, the preparation and study the law- 
yer is able to give the matter, and whether it is 
feasible to refer the matter to, or associate or 
consult with, a lawyer of established compe- 
tence in the field in question. In many in- 
stances, the required proficiency is that of a 
general practitioner. Expertise in a particular 
field of law may be required in some circum- 
stances. 

A lawyer need not necessarily have special 
training or prior experience to handle legal 
problems of a type with which the lawyer is 
unfamiliar. A newly admitted lawyer can be as 
competent as a practitioner with long experi- 
ence. Some important legal skills, such as the 
analysis of precedent, the evaluation of evi- 
dence and legal drafting, are required in all 
legal problems. Perhaps the most fundamental 
legal skill consists of determining what kind of 
legal problems a situation may involve, a skill 
that necessarily transcends any particular 
specialized knowledge. A lawyer can provide 
adequate representation in a wholly novel field 
through necessary study. Competent represen- 
tation can also be provided through the asso- 
ciation of a lawyer of established competence 
in the field in question. 

In an emergency, a lawyer may give advice 
or assistance in a matter in which the lawyer 
does not have the skill ordinarily required 
where referral to or consultation or association 


with another lawyer would be impractical. 


Even in an emergency, however, assistance 
should be limited to that which is reasonably 
necessary under the circumstances, for ill- 
considered action under emergency conditions 
can jeopardize the client’s interest. 

A lawyer may accept representation where 
the requisite level of competence can be 
achieved by reasonable preparation. This ap- 
plies as well to a lawyer who is appointed as 
counsel for an unrepresented person. 


Thoroughness and Preparation 
Competent handling of a particular matter 
includes inquiry into and analysis of the fac- 
tual and legal elements of the problem, and 
use of methods and procedures meeting the 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 
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standards of competent practitioners. It also 
includes adequate preparation. The required 
attention and preparation are determined in 
part by what is at stake; major litigation and 
complex transactions ordinarily require more 
elaborate treatment than matters of lesser 
consequence. 


Maintaining Competence 

To maintain the requisite knowledge and 
skill, a lawyer should engage in continuing 
study and education. If a system of peer review 
has been established, the lawyer should con- 
sider making use of it in appropriate circum- 
stances. 


Distinguishing Professional Negligence 

An error by a lawyer may constitute profes- 
sional malpractice under the applicable stan- 
dard of care and subject the lawyer to civil 
liability. However, conduct that constitutes a 
breach of the civil standard of care owed to a 
client giving rise to liability for professional 
malpractice does not necessarily constitute a 
violation of the ethical duty to represent a 
client competently. A lawyer who makes a good 
faith effort to be prepared and to be thorough 
will not generally be subject to professional 
discipline, although he or she may be subject 
to a claim for malpractice. For example, a 
single error or omission made in good faith, 
absent aggravating circumstances, such as an 
error while performing a public records search, 
is not usually indicative of a violation of the 
duty to represent a client competently. 

Repeated failure to perform legal services 
competently is a violation of this Rule. A pat- 
tern of incompetent behavior demonstrates 
that a lawyer cannot or will not acquire the 
knowledge and skills necessary for minimally 
competent practice. For example, a lawyer 
who repeatedly provides legal services that are 
inadequate or who repeatedly provides legal 
services that are unnecessary is not fulfilling 
his or her duty to be competent. This pattern of 
behavior does not have to be the result of a 
dishonest or sinister motive nor does it have to 
result in damages to a client giving rise to a 
civil claim for malpractice in order to cast 
doubt on the lawyer’s ability to fulfill his or her 
professional responsibilities. 


Rule 1.2 REVISED RULES OF PROFESSIONAL CONDUCT ' Rule 1.2 


ETHICS OPINION NOTES aia 

RPC 198. Opinion explores the ethical re- who, in good faith, believes he lacks the expe- 
sponsibilities of stand-by defense counsel who rience and ability to represent the defendant 
are instructed to take over the defense in a competently. 
capital murder case without an opportunity to = RPC 216. Alawyer may use the services of a 
prepare. Ha nonlawyer independent contractor to search a 

RPC 199. Opinion addresses the ethical title provided the nonlawyer is properly super- 
responsibilities of a lawyer appointed to repre- vised by the lawyer. 


sent a criminal defendant in a capital case 


Rule 1.2. Scope of representation. 


(a) A lawyer shall abide by a client’s decisions concerning the objectives of 
representation, subject to paragraphs (c), (d), and (e), and shall consult with 
the client as to the means by which they are to be pursued. 

(1) A lawyer shall abide by a client’s decision whether to accept an offer of 
settlement of a matter. In a criminal case, the lawyer shall abide by the client’s 
decision, after consultation with the lawyer, as to a plea to be entered, whether 
to waive jury trial and whether the client will testify. 

(2) A lawyer does not violate this rule by acceding to reasonable requests of 
opposing counsel which do not prejudice the rights of his or her client, or by 
being punctual in fulfilling all professional commitments, by avoiding offensive 
tactics, or by treating with courtesy and consideration all persons involved in 
the legal process. 

(3) In the representation of a client, a lawyer may exercise his or her 
professional judgment to waive or fail to assert a right or position of the client. 

(b) A lawyer’s representation of a client, including representation by ap- 
pointment, does not constitute an endorsement of the client’s political, eco- 
nomic, social or moral views or activities. 

(c) A lawyer may limit the objectives of the representation if the client 
consents after consultation. 

(d) Alawyer shall not counsel a client to engage, or assist a client, in conduct 
that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the 
legal consequences of any proposed course of conduct with a client and may 
counsel or assist a client to make a good faith effort to determine the validity, 
scope, meaning or application of the law. 

(e) When a lawyer knows that a client expects assistance not permitted by 
the Rules of Professional Conduct or other law, the lawyer shall consult with 
the client regarding the relevant limitations on the lawyer’s conduct. 


COMMENT 

Scepe of Representation In questions of means, the lawyer should as- 
Both lawyer and client have authority and sume responsibility for technical and legal 
responsibility in the objectives and means of tactical issues, but should defer to the client 
representation. The client has ultimate au- regarding such questions as the expense to be 
thority to determine the purposes to be served incurred and concern for third persons who 
by legal representation within the limits im- might be adversely affected. Lawyers are en- 
posed by law and the lawyer’s professional couraged to treat opposing counsel with cour- 
obligations. Within those limits, a client also tesy and to cooperate with opposing counsel 
_has a right to consult with the lawyer about when it will not prevent or unduly hinder the 
the means to be used in pursuing those objec- pursuit of the objective of the representation. 
tives. At the same time, a lawyer is not re- To this end, a lawyer may waive a right or fail 
quired to pursue objectives or employ means to assert a position of a client without first 
simply because a client may wish that the obtaining the client’s consent. For example, a 
lawyer do so. A clear distinction between ob- lawyer may consent to an extension of time for 
jectives and means sometimes cannot be the opposing party to file pleadings or discov- 

drawn, and in many cases the client-lawyer ery without obtaining the client’s consent. 
relationship partakes of a joint undertaking. In a case in which the client appears to be 
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suffering menta] disability, the lawyer’s duty 
to abide by the client’s decisions is to be guided 
by reference to Rule 1.14. 


Independence from Client’s Views or Ac- 
tivities 

Legal representation should not be denied to 
people who are unable to afford legal services, 
or whose cause is controversial or the subject 
of popular disapproval. By the same token, 
representing a client does not constitute ap- 
proval of the client’s views or activities. 


Services Limited in Objectives or Means 

The objectives or scope of services provided 
by a lawyer may be limited by agreement with 
the client or by the terms under which the 
lawyer’s services are made available to the 
client. For example, a retainer may be for a 
specifically defined purpose. Representation 
provided through a legal aid agency may be 
subject to limitations on the types of cases the 
agency handles. When a lawyer has been re- 
tained by an insurer to represent an insured, 
the representation may be limited to matters 
related to the insurance coverage. The terms 
upon which representation is undertaken may 
exclude specific objectives or means. Such lim- 
itations may exclude objectives or means that 
the lawyer regards as repugnant or impru- 
dent. 

An agreement concerning the scope of rep- 
resentation must accord with the Rules of 
Professional Conduct and other law. Thus, the 
client may not be asked to agree to represen- 
tation so limited in scope as to violate Rule 1.1, 


REVISED RULES QF PROFESSIONAL CONDUCT 


Rule 1.2 


~ 


or to surrender the right to terminate the 


lawyer’s services or the right to settle litiga- 
tion that the lawyer might wish to continue. 


Criminal, Fraudulent and Prohibited 
Transactions 

A lawyer is required to give an honest opin- 

ion about the actual consequences that appear 

likely to result from a client’s conduct. The fact 


History Note: Statutory Authority G.S, 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 1.2 is substantially 
similar to Model Rule 1.2. Rule 1.2 is also 


that a client uses advice in a course of action 
that is criminal or fraudulent does not, of 
itself, make a lawyer a party to the course of 
action. However, a lawyer may not knowingly 
assist a client in criminal or fraudulent con- 
duct. There is a critical distinction between 
presenting an analysis of legal aspects of ques- 
tionable conduct and recommending the 
means by which a crime or fraud might be 
committed with impunity. There is also a dis- 
tinction between giving a client legitimate 
advice about asset protection and assisting in 
the illegal or fraudulent conveyance of assets. 

When the client’s course of action has al- 
ready begun and is continuing, the lawyer’s 
responsibility is especially delicate. The law- 
yer is not permitted to reveal the client's 
wrongdoing, except where permitted by Rule 
1.6. However, the lawyer is required to avoid 
furthering the purpose, for example, by sug- 
gesting how it might be concealed. A lawyer 
may not continue assisting a client in conduct 
that the lawyer originally supposes is legally 
proper but then discovers is criminal or fraud- 
ulent. Withdrawal from the representation, 
therefore, may be required. 

Where the client is a fiduciary, the lawyer 
may be charged with special obligations in 
dealings with a beneficiary. 

Paragraph (d) applies whether or not the 
defrauded party is a party to the transaction. 
Hence, a lawyer should not participate in a 
sham transaction; for example, a transaction 
to effectuate criminal or fraudulent escape of 
tax liability. Paragraph (d) does not preclude 
undertaking a criminal defense incident to a 
general retainer for legal services to a lawful 
enterprise. The last clause of paragraph (d) 
recognizes that determining the validity or 
interpretation of a statute or regulation may 
require a course of action involving disobedi- 
ence of the statute or regulation or of the 
interpretation placed upon it by governmental 
authorities. 


similar to Rule 7.1 of the superseded (1985) 
Rules of Professional Conduct, although Rule 
1.2(b) has no counterpart in the superseded 
(1985) Rules. 


ETHICS OPINION NOTES 


CPR 110. An attorney may not advise client 
to seek a Dominican divorce knowing that the 
client will return immediately to North Caro- 
lina and continue residence. 

CPR 267. An attorney may prepare a con- 
tractual agreement regarding property for a 
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man and woman who contemplate living to- 
gether without marriage so long as sexual 
intercourse is not part of the consileiatied 
supporting the agreement. 

CPR 285. An attorney may advise his client 
in custody litigation of the legal consequences 


Rule 1.3 


and practical effects of her decision to move 
into an apartment leased by her boyfriend. 

RPC 44. A closing attorney must follow the 
lender’s closing instruction that closing docu- 
ments be recorded prior to disbursement. 

RPC 103. A lawyer for the insured and the 
insurer may not enter voluntary dismissal of 
the insured’s counterclaim without the in- 
sured’s consent. 

RPC 118. An attorney should not waive the 
statute of limitations without the client’s con- 
sent. 

RPC 129. Prosecutors and defense attor- 
neys may negotiate plea agreements in which 
appellate and post-conviction rights are 
waived, except in regard to allegations of inef- 
fective assistance of counsel or prosecutorial 
misconduct. 

RPC 145. A lawyer may not include lan- 
guage in an employment agreement that di- 
vests the client of her exclusive authority to 
settle a civil case. 

RPC 172. A lawyer retained by an insurer to 
defend its insured is not required to represent 
the insured on a compulsory counterclaim pro- 
vided the lawyer apprises the insured of the 
counterclaim in sufficient time to retain sepa- 
rate counsel. 

RPC 208. A lawyer should avoid offensive 
trial tactics and treat others with courtesy by 
attempting to ascertain the reason for the 
opposing party’s failure to respond to a notice 
of hearing where there has been no prior lack 
of diligence or responsiveness on the part of 
opposing counsel. 


Rule 1.3. Diligence. 
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RPC 212. A lawyer may contact an opposing 
lawyer who failed to file an answer on time to 
remind the other lawyer of the error and to 
give the other lawyer a last opportunity to file 
the pleading. 

RPC 220. A lawyer should seek the court’s 
permission to listen to a tape recording of a 
telephone conversation of his or her client 
made by a third party if listening to the tape 
recording would otherwise be a violation of the 
law. 

RPC 223. When a lawyer’s reasonable at- 
tempts to locate a client are unsuccessful, the 
client’s disappearance constitutes a construc- 
tive discharge of the lawyer requiring the 
lawyer’s withdrawal from the representation. 

RPC 240. A lawyer may decline to represent 
a client on a property damage claim while 
agreeing to represent the client on a personal 
injury claim arising out of a motor vehicle 
accident provided the limited representation 
will not adversely affect the client’s represen- 
tation on the personal injury claim and the 
client consents after full disclosure. 

RPC 252. A lawyer in receipt of materials 
that appear on their face to be subject to the 
attorney-client privilege or otherwise confi- 
dential, which were inadvertently sent to the 
lawyer by the opposing party or opposing coun- 
sel, should refrain from examining the mate- 
rials and return them to the sender. 

98 Formal Ethics Opinion 2. Opinion 
rules that a lawyer may explain the effect of 
service of process to a client but may not 
advise a client to evade service of process. 


A lawyer shall act with reasonable diligence and promptness in representing 


a client. 


COMMENT 


’ Alawyer should pursue a matter on behalf of 
a client despite opposition, obstruction or per- 
sonal inconvenience to the lawyer, and may 
take whatever lawful and ethical measures are 
required to vindicate a client’s cause or en- 
deavor. A lawyer should act with commitment 
and dedication to the interests of the client 
and with zeal in advocacy upon the client’s 
behalf. However, a lawyer is not bound to press 
for every advantage that might be realized for 


~ aclient. Alawyer has professional discretion in 


determining the means by which a matter 
should be pursued. See Rule 1.2. A lawyer’s 
work load should be controlled so that each 
matter can be handled adequately. 

Perhaps no professional shortcoming is 
more widely resented than procrastination. A 
client’s interests often can be adversely af- 
fected by the passage of time or the change of 
conditions; in extreme instances, as when a 
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lawyer overlooks a statute of limitations, the 
client’s legal position may be destroyed. Even 
when the client’s interests are not affected in 
substance, however, unreasonable delay can 
cause a client needless anxiety and undermine 
confidence in the lawyer’s trustworthiness. 
Unless the relationship is terminated as 
provided in Rule 1.16, a lawyer should carry 
through to conclusion all matters undertaken 
for a client. If a lawyer’s employment is limited 
to a specific matter, the relationship termi- 
nates when the matter has been resolved. Ifa 
lawyer has served a client over a substantial 
period in a variety of matters, the client some- 
times may assume that the lawyer will con- 
tinue to serve on a continuing basis unless the 
lawyer gives notice of withdrawal. Doubt 
about whether a client-lawyer relationship 
still exists should be clarified by the lawyer, 
preferably in writing, so that the client will not 
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mistakenly suppose the lawyer is looking after 
the client’s affairs when the lawyer has ceased 
to do so. For example, if a lawyer has handled 
a judicial or administrative proceeding that 
produced a result adverse to the client but has 
not been specifically instructed concerning 
pursuit of an appeal, the lawyer should advise 
the client of the possibility of appeal before 
relinquishing responsibility for the matter. 


Distinguishing Professional Negligence 
Conduct that may constitute professional 
malpractice does not necessarily constitute a 
violation of the ethical duty to represent a 
client diligently. Generally speaking, a single 
instance of unaggravated negligence does not 
warrant discipline. For example, missing a 
statute of limitations may form the basis for a 
claim of professional malpractice. However, 
where the failure to file the complaint in a 
timely manner is due to inadvertence or a 
simple mistake such as mislaying the papers 
or miscalculating the date upon which the 


History Note: Statutory Authority G:.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 1.3 is identical to 
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~ 


statute of limitations will run, absent some 
other aggravating factor, such an incident will 
not generally constitute a violation of this 
Rule. . 

Conduct sufficient to warrant the imposition 
of professional discipline is typically charac- 
terized by the element of intent or scienter 
manifested when a lawyer knowingly or reck- 
lessly disregards his or her obligations. Breach 
of the duty of diligence sufficient to warrant 
professional discipline occurs when a lawyer 
consistently fails to carry out the obligations 
that the lawyer has assumed for his or her 
clients. A pattern of delay, procrastination, 
carelessness and forgetfulness regarding cli- 
ent matters indicates a knowing or reckless 
disregard for the lawyer’s professional duties. 
For example; a lawyer who habitually misses 
filing deadlines and court dates is not taking 
his or her professional responsibilities seri- 
ously. A pattern of negligent conduct is not 
excused by a burdensome case load or inade- 
quate office procedures. 


Model Rule 1.3 and Rule 6(b)(3) of the super- 
seded (1985) Rules of Professional Conduct. 


CASE NOTES 


Failure to Seek Appellate Review. — 


of the respondent attorney to perfect an appeal 


Appointed counsel who failed to seek appellate . 


review in four criminal cases held in violation 
of the disciplinary rule. In re Robinson, 39 
N.C. App. 345, 250 S.E.2d 79 (1979). 

Failure to Perfect Appeal. — The failure 


in a criminal case in which the sentence of 
death had been imposed was a violation of the 
disciplinary rule. In re Dale, 39 N.C. App. 370, 
250 S.E.2d 82, appeal dismissed, 296 N.C. 584, 
254 S.E.2d 30 (1979). 


DISCIPLINARY HEARING NOTES 


The attorney failed to perfect an appeal or 
seek an extension. He did not inform his client 
of his neglect or return his client’s money. 
Public Censure. 77 DHC 13. 

The attorney failed to complete representa- 
tion of a client in a property transaction by 
failing to have a final title insurance policy 
issued. Public Censure. 80 DHC 11. _ 

The attorney was employed to represent a 
client’s corporation in a civil action. When an 
action was subsequently filed against his cli- 
ent, the attorney failed to file an answer, 
causing default judgment to be entered. Al- 
though the attorney managed to have the 
default judgment set aside, his client was 
barred from asserting its claim due to the 
attorney's neglect. The attorney was also em- 
ployed by another client to defend a civil action 
and prosecute a counterclaim. The attorney 
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failed to file an answer or a counterclaim’ 
Default judgment was entered which the at- 
torney succeeded in having set aside. The 
attorney admitted neglect in these matters 
due to alcoholism. Two Year Suspension. 80 
DHC 13, 14. 

The attorney agreed to undertake the task of 
obtaining access to his client’s landlocked real 
property. Although the attorney failed to ini- 
tiate any legal action on behalf of his client, he 
delivered to the client a document purporting 
to be an order of the superior court dismissing 
a petition for a cartway across adjoining land. 
The document was purportedly signed by a 
judge, and bore the seal and signature of an 
assistant.clerk, but the document was never 
actually signed by the named individuals nor 
was it filed. One Year Suspension. 81 DHC 1. 

The attorney neglected a client’s traffic 
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ticket case by failing to appear in court for the Suspension, one year stayed, on condition the 
hearing on the ticket. The attorney also failed attorney pay two malpractice judgments ob- 
to respond to the client’s request for informa- tained by the injured clients. 90 DHC 9. 


tion about the case and failed to respond to the Attorney took $1500 from the proceeds of 
State Bar’s inquiries and a subpoena regard- the sale of decedent’s house as fee and costs for 
ing the matter. Three Year Suspension. 88 handling the estate. Attorney failed to deposit 
DHC 4. _ | $1500 in trust account, failed to administer 
The attorney neglected his client’s case by the estate, and failed to communicate with 
failing to appear at any of ten depositions decedent’s daughter who retained him. Five 
scheduled in the matter. The attorney also Year Suspension, stayed for one year upon 
failed to inform his client of a settlement offer certain conditions. 98 DHC 7. 
made by the opposing party in the client’s case. Among other things, attorney neglected sev- 
Public Reprimand. 89 DHC 27. eral clients’ matters, failed to communicate 
The attorney failed to prosecute civil actions with clients, and neglected three appeals. Five 
on behalf of three different clients within the Year Suspension, one year stayed upon certain 


applicable statutes of limitation. Two Year conditions. 93 DHC 22 and 94 DHC 2. 
ETHICS OPINION NOTES 


RPC 48. Opinion outlines professional re- 
sponsibilities of lawyers involved in a law firm 
dissolution. 


Rule 1.4. Communication. 


(a) A lawyer shall keep a client reasonably informed about the status of a 
matter and promptly comply with reasonable requests for information. 

(b) A lawyer shall explain a matter to the extent reasonably necessary to 
permit the client to make informed decisions regarding the representation. 


COMMENT 
The client should have sufficient informa- egy and prospects of success and ordinarily 
tion to participate intelligently in decisions should consult the client on tactics that might 
concerning the objectives of the representation injure or coerce others. On the other hand, a 
and: the means by which they are to be pur- lawyer ordinarily cannot be expected to de- 
sued, to the extent the client is willing and scribe trial or negotiation strategy in detail. 


The guiding principle is that the lawyer should 
fulfill reasonable client expectations for infor- 
mation consistent with the duty to act in the 
client’s best interests, and the client’s overall 
requirements as to the character of represen- 
tation. . 
Ordinarily, the information to be provided is 
that appropriate for a client who is a compre- 


able to do so. For example, a lawyer negotiat- 
ing on behalf of a client should provide the 
client with facts relevant to the matter, inform 
the client of communications from another 
party and take other reasonable steps that 
permit the client to make a decision regarding 
a serious offer from another party. A lawyer 


who receives from opposing counsel an offer of hending and responsible adult. However, fully 
settlement in a civil controversy or a proffered informing the client according to this standard 
plea bargain in a criminal case should may be impracticable, for example, where the 
promptly inform the client of its substance client is a child or suffers from mental disabil- 
unless prior discussions with the client have ity. See Rule 1.14. When the client is an 
left it clear that the proposal will be unaccept- organization or group, it is often impossible or 
able. See Rule 1.2(a). Even when a client inappropriate to inform every one of its mem- 
delegates authority to the lawyer, the client bers about its legal affairs; ordinarily, the 
should be kept advised of the status of the lawyer should address communications to the 
matter. appropriate officials of the organization. See 


Rule 1.13. Where many routine matters are 
involved, a system of limited or occasional 
reporting may be arranged with the client. 
Practical exigency may also require a lawyer 
to act for a client without prior consultation. 


Adequacy of communication depends in part 
on the kind of advice or assistance involved. 
For example, in negotiations where there is 
time to explain a proposal, the lawyer should 
review all important provisions with the client 
before proceeding to an agreement. In litiga- Withholding Information 
tion a lawyer should explain the general strat- In some circumstances, a lawyer may be 
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justified in delaying transmission of informa- 
tion when the client would be likely to react 
imprudently to an immediate communication. 
Thus, a lawyer might withhold a psychiatric 
diagnosis of a client when the examining psy- 
chiatrist indicates that disclosure would harm 
the client. Alawyer may not withhold informa- 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Rule 1.4 is identical to 


Editor’s note. 
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tion to serve the lawyer’s own interest or 
convenience. Rules or court orders governing 
litigation may provide that information sup- 
plied to a lawyer may not be disclosed to the 
client. Rule 3.4(c) directs compliance with such 
rules or orders. 


Model Rule 1.4 and Rule 6(b)(1) and (2) of the 
superseded (1985) Rules of Professional Con- 
duct. 


CASE NOTES 


Failure to Notify Client of Dates. — The 
attorney violated the Code of Professional Re- 
sponsibility by failing to notify the client of 
court dates. North Carolina State Bar v. 
Frazier, 62 N.C. App. 172, 302 S.E.2d 648, 
appeal dismissed, 308 N.C. 677, 303 S.E.2d 
546 (1983). 


A lawyer is ethically bound to advise 
his client of a plea bargain offer. State v. 
Simmons, 65 N.C. App. 294, 309 S.E.2d 493 
(1983). 


DISCIPLINARY HEARING NOTES 


The attorney failed to perfect an appeal or 
seek an extension. He did not inform his client 
of his neglect or return his client’s money. 
Public Censure. 77 DHC 13. 

The attorney neglected a client’s traffic 
ticket case by failing to appear in court for the 


hearing on the ticket. The attorney also failed 


to respond to the client’s request for informa- 
tion about the case and failed to respond to the 
State Bar’s inquiries and a subpoena regard- 
ing the matter. Three Year Suspension. 88 
DHC 4. 

The attorney neglected his client’s case by 
failing to appear at any of ten depositions 
scheduled in the matter. The attorney also 
failed to inform his client of a settlement offer 
made by the opposing party in the client’s case. 
Public Reprimand. 89 DHC 27. 

The attorney handled a real estate closing in 
which the sellers provided additional financing 


to the buyer. The attorney failed to provide the 
lender with sufficient information about the 
secondary financing to permit the lender to 
make an informed decision regarding whether 
to proceed with the closing. Public Reprimand. 
90 DHC 17. 

Attorney took $1500 from ie proceeds of 
the sale of decedent’s house as fee and costs for 
handling the estate. Attorney failed to deposit 
$1500 in trust account, failed to administer 
the estate, and failed to communicate with 
decedent’s daughter who retained him. Five 
Year Suspension, stayed for one year upon 
certain conditions. 93 DHC 7. 

Among other things, attorney neglected sev- 
eral clients’ matters, failed to communicate 
with clients, and neglected three appeals. Five 
Year Suspension, one year stayed upon certain 
conditions. 93 DHC 22 and 94 DHC 2. 


ETHICS OPINION NOTES 


CPR 24. Withdrawing partners and remain- 
ing partners should send clients a common 
announcement of the firm’s dissolution so that 
the client may elect whom he wishes to handle 
his legal business. 

RPC 48. Opinion outlines professional re- 
sponsibilities of lawyers involved in a law firm 
dissolution 

RPC 91. An attorney employed by the in- 
surer to represent the insured and its own 
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interests may not send the insurer a letter on 
behalf of the insured demanding settlement 
within the policy limits but must inform in- 
surer of insured’s wishes. 

RPC 92. An attorney representing both the 
insurer and the insured need not surrender to 
the insured copies of all correspondence con- 
cerning the case between herself and the in- 
surer. 

RPC 99. A lawyer may tack onto an existing 
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title insurance policy if such is disclosed to the 
client prior to undertaking the representation. 

RPC 111. An attorney retained by a liability 
insurer to defend its insured may not advise 
insured or insurer regarding the plaintiff’s 
offer to limit the insured’s liability in exchange 
for consent to an amendment of the complaint 
to add a punitive damages claim but must 
communicate the proposal to both clients. 

RPC 112. An attorney retained by an in- 
surer to defend its insured may not advise 
insurer or insured regarding the plaintiff’s 
offer to limit the insured’s liability in exchange 
for an admission of liability but must commu- 
nicate the proposed to both clients. 

RPC 129. Prosecution and defense attor- 
neys may negotiate plea agreements in which 
appellate and post-conviction rights are 
waived, except in regard to allegations of inef- 
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fective assistance of counsel or prosecutorial 
misconduct. Defense attorney must explain 
the consequences to the client. 

RPC 156. An attorney who has been re- 
tained by an insurance company to represent 
an insured must inform and advise the insured 
to the degree necessary for the insured to 
make informed decisions about future repre- 
sentation when the insurance company pays 
its entire coverage and is released from further 
hability or obligation to participate in the 
defense under the provisions of N.C.G.S. 20- 
279.21(b)(4). 

RPC 172. A lawyer retained by an insurer to 
defend its insured is not required to represent 
the insured on a compulsory counterclaim pro- 
vided the lawyer apprises the insured of the 
counterclaim in sufficient time to retain sepa- 
rate counsel. 


(a) A lawyer shall not enter into an agreement for, charge, or collect an 
illegal or clearly excessive fee. 

(b) A fee is clearly excessive when, after a review of the facts, a lawyer of 
ordinary prudence experienced in the area of law involved would be left with 
a definite and firm conviction that the fee is clearly excessive. Factors to be 
considered in determining whether a fee is clearly excessive include the 
following: 

(1) the time and labor required, the novelty and difficulty of the questions 
involved, and the skill requisite to perform the legal service properly; 

(2) the likelihood, if apparent to the client, that the acceptance of the 
particular employment will preclude other employment by the lawyer; 

(3) the fee customarily charged in the locality for similar legal services; 

(4) the amount involved and the results obtained; 

(5) the time limitations imposed by the client or by the circumstances; 

(6) the nature and length of the professional relationship with the client; 

(7) the experience, reputation, and ability of the lawyer or lawyers perform- 
ing the services; and 

(8) whether the fee is fixed or contingent. 

(c) When the lawyer has not regularly represented the client, the basis or 
rate of the fee shall be communicated to the client, preferably in writing, before 
or within a reasonable time after commencing the representation. 

(d) A lawyer shall not enter into an arrangement for, charge, or collect: 

(1) a contingent fee for representing a defendant in a criminal case, 
however, a lawyer may charge and collect a contingent fee for representation 
- a criminal or civil asset forfeiture proceeding if not otherwise prohibited by 

aw; or 

(2) a contingent fee in a civil case in which such a fee is prohibited by law. 

(e) A division of fee between lawyers who are not in the same firm may be 
made only if: 

(1) the division is in proportion to the services performed by each lawyer or, 
by written agreement with the client, each lawyer assumes joint responsibility 
for the representation; 

(2) the client is advised of and does not object to the participation of all the 
lawyers involved; and 

(3) the total fee is reasonable. 

(f) Any lawyer having a dispute with a client regarding a fee for legal 
services must: 
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(1) make reasonable efforts to advise his or her client of the existence of the 
North Carolina State Bar’s program of nonbinding fee arbitration at least 30 
days prior to initiating legal proceedings to collect the disputed fee; and 

(2) participate in good faith in nonbinding arbitration of the fee dispute if 
such is subject to the jurisdiction of any duly constituted fee arbitration 
committee of the North Carolina State Bar or any of its constituent district 
bars if the client submits a proper request for fee arbitration. 


COMMENT 


Basis or Rate of Fee 

When the lawyer has regularly represented 
a client, they ordinarily will have evolved an 
understanding concerning the basis or rate of 
the fee. In a new client-lawyer relationship, 
however, an understanding as to the fee 


should be promptly established. It is not nec- : 


essary to recite all the factors that underlie the 
basis of the fee, but only those that are directly 
involved in its computation. It is sufficient, for 
example, to state that the basic rate is an 
hourly charge or a fixed amount or an esti- 
mated amount, or to identify the factors that 
may be taken into account in finally fixing the 
fee. When developments occur during the rep- 
resentation that render an earlier estimate 
substantially inaccurate, a revised estimate 
should be provided to the client. A written 
statement concerning the fee reduces the pos- 
sibility of misunderstanding. Furnishing the 
client with a simple memorandum or a copy of 
the lawyer’s customary fee schedule is suffi- 
cient if the basis or rate of the fee is set forth. 


Terms of Payment 

A lawyer may require advance payment of a 
fee, but is obliged to return any unearned 
portion. See Rule 1.16(d). This does not apply 
-when the advance payment is a true retainer 
to reserve services rather than an advance to 
secure the payment of fees yet to be earned. A 
lawyer may accept property in payment for 
services, such as an ownership interest in an 
enterprise, provided this does not involve ac- 
quisition of a proprietary interest in the cause 
of action or subject matter of the litigation 
contrary to Rule 1.8(j). However, a fee paid in 
property instead of money may be subject to 
special scrutiny because it involves questions 
concerning both the value of the services and 
the lawyer’s special knowledge of the value of 
the property. 

Once a fee agreement has been reached 
between attorney and client, the attorney has 
an ethical obligation to fulfill the contract and 
represent the client’s best interests regardless 
of whether the lawyer has struck an unfavor- 
able bargain. An attorney may seek to renego- 
tiate the fee agreement in light of changed 
circumstances or for other good cause, but the 
attorney may not abandon or threaten to aban- 
don the client to cut the attorney’s losses or to 
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coerce an additional or higher fee. Any fee 
contract made or remade during the existence 
of the attorney-client relationship must be 
reasonable and freely and fairly made by the 
client having full knowledge of all material 
circumstances incident to the agreement. Ifa 
dispute later arises concerning the fee, the 
burden of proving reasonableness and fairness 
will be upon the lawyer. Fees, including con- 
tingent fees, should not be excessive as to 
percentage or amount. 

An agreement may not be made whose 
terms might induce the lawyer improperly to 
curtail services for the client or perform them 
in a way contrary to the client’s interest. For 
example, a lawyer should not enter into an 
agreement whereby services are to be provided 
only up to a stated amount when it is foresee- 
able that more extensive services probably will 
be required, unless the situation is adequately 
explained to the client. Otherwise, the client 
might have to bargain for further assistance in 
the midst of a proceeding or transaction. How- 
ever, it is proper to define the extent-of services 
in light of the client’s ability to pay. A lawyer 
should not exploit a fee arrangement based 
primarily on hourly charges by using wasteful 
procedures. When there is doubt whether a 
contingent fee is consistent with the client’s 
best interest, the lawyer should offer the client 
alternative bases for the fee and explain their 
implications. Applicable law may impose limi- 
tations on contingent fees, such as a ceiling on 
the percentage. 


Division of Fee 

A division of fee is a single billing to a client 
covering the fee of two or more lawyers who 
are not in the same firm. A division of fee 
facilitates association of more than one lawyer 
in a matter in which neither alone could serve 
the client as well, and most often is used when 
the fee is contingent and the division is be- 
tween a referring lawyer and a trial specialist. 
Paragraph (e) permits the lawyers to divide a 
fee on either the basis of the proportion of 
services they render or by agreement between 
the participating lawyers if all assume respon- 
sibility for the representation as a whole and 
the client is advised and does not object. It 
does not require disclosure to the client of the 
share that each lawyer is to receive. Joint 
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| responsibility for the representation entails 


the obligations stated in Rule 5.1 for purposes 
of the matter involved. _ 


Disputes over Fees 

Participation in the fee arbitration program 
of the North Carolina State Bar is mandatory 
when a client requests arbitration of a dis- 
puted fee. Before filing an action to collect a 
disputed fee, the client must be advised of the 
arbitration program. Notification must occur 
not only when there is a specific issue in 
dispute, but also when the client simply fails 
to pay. However, when the client expressly 
acknowledges liability for the specific amount 


and notification of the client is not required. In 
making reasonable efforts to advise the client 
of the existence of the fee arbitration program, 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 1.5 corresponds to 
Model Rule 1.5. The Model Rule prohibits the 
collection of an unreasonable fee while Rule 
1.5 prohibits a clearly excessive fee. Both Rule 
1.5(d) and Model Rule 1.5(d) prohibit contin- 
gent fees in criminal cases. In civil cases, the 
Model Rule specifically prohibits such fees 
only in domestic matters while Rule 1.5(d) 
condemns contingent fee contracts whenever 
they are prohibited by law. Rule 1.5(e) and 
Model Rule 1.5(e) are identical. Rule 1.5(f) has 
no corresponding provision in the Model Rules. 

Rule 1.5 is similar to Rule 2.6 of the super- 


_ seded (1985) Rules of Professional Conduct, 
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presently pay the bill, the fee is not disputed 
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it is preferable to address a written communi- 
cation to the client at the client’s last known 
address. If the address of the client is un- 
known, the lawyer should use reasonable ef- 
forts to acquire the current address of the 
client. 

If arbitration is requested by a client; the 
lawyer must participate in the arbitration pro- 
cess in good faith. Although the program re- 
quires only non-binding arbitration, the arbi- 
tration can be made binding with the consent 
of both parties. Whether the arbitration is 
binding or not, the lawyer must cooperate with 
the person who is charged with investigating 
the dispute and with the panel that hears the 
dispute. The lawyer should fully set forth his 
or her position and support that position by 
appropriate documentation. The lawyer is 
strongly encouraged to abide by the decision of 
the panel, even if the decision is non-binding. 


except that the superseded rule does not re- 
quire that the basis or rate of the fee be 
communicated at the onset of representation. 


Legal Periodicals. — For comment on con- 
tingent fees in domestic relations actions, see 
62 N.C.L. Rev. 381 (1984). 

For note, “The Contingent Fee Contract in 
Domestic Relations Cases,” see 7 Campbell L. 
Rev. 427 (1985). 

For article, “Nonrefundable Retainers Re- 
visited,” see 72 N.C.L. Rev. 1 (1993). 

For comment, “Creating the Legal Monster: 
The Expansion and Effect of Legal Malpractice 
Liability in North Carolina”, see 18 Campbell 
L. Rev. 121 (1996). 


CASE NOTES 


Entitlement to Reasonable Value of Ser- 
vices. — An attorney discharged by his client 
is entitled to recover the reasonable value of 
the services he has already rendered. The 
reasonable value of such services is deter- 
mined by the totality of the circumstances of 
each case. O’Brien v. Plumides, 79 N.C. App. 
159, 339 S.E.2d 54, cert. improvidently al- 
lowed, 318 N.C. 409, 348 S.E.2d 805 (1986). 

Plaintiff attorney brought an action to re- 
cover a contingent fee in a personal injury case 
where the client had discharged the attorney 
after he had begun working on the client’s 
case. The Court held that the attorney was 
entitled to the reasonable value of the services 
rendered before his discharge by the client. 
Covington v. Rhodes, 38 N.C. App. 61, 247 
S.E.2d 305 (1978), cert. denied, 296 N.C. 410, 
251 S.E.2d 468 (1979). 
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Determination of Reasonable Fees. — 
Reasonable counsel fees may be determined in 
part by the amount of the verdict obtained in a 
condemnation proceeding in light of proposals 
made to the property.owner prior to his em- 
ployment of an attorney. The results obtained 
by an attorney are a legitimate consideration 
in determining the amount of his fee. Redevel- 
opment Comm’n v. Hyder, 20 N.C. App. 241, 
201 S.E.2d 236 (1973). 

The court refused to issue a temporary 
restraining order where lawyer in fee dis- 
pute with client failed to follow the procedures 
of this section and there was a state court 
action pending. Parker v. United States, 948 F. 
Supp. 24 (E.D.N.C. 1996). 

Contingent Fee Contracts in Doinéstic 
Cases. — A contingent fee contract for legal 
services in a divorce, alimony or child support 
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proceeding is void. Thompson v. Thompson, 70 
N.C. App. 147, 319 S.E.2d 315 (1984), rev'd on 
other grounds, 313 N.C. 313, 328 S.E.2d 288 
(1985). 

Contingent Fee Contracts in Obtaining 
Equitable Distribution. — A contingent fee 
contract for an attorney’s services in obtaining 
an equitable distribution is valid if the con- 
tract does not compensate the attorney for 
securing a divorce for the same client. In Re 
Cooper, 81 N.C. App. 27, 344 $.E.2d 27 (1986). 
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Contingent Contract Held Void. — Fee 
contract which provided that the attorney 
would receive 20% of the total amount recov- 
ered in an action for alimony and child support 
was void as against public policy. Townsend v. 
Harris, 102 N.C. App. 131, 401 S.E.2d 132, 
appeal dismissed, 328 N.C. 734, 404 S.H.2d 
877, cert. denied, 502 U.S. 919, 112 S. Ct. 329 
116 L.Ed.2d 270 (1991). 

Cited in West ex rel. Farris v. Tilley, 120 
N.C. App. 145, 461 S.E.2d 1 (1995). 


DISCIPLINARY HEARING NOTES 


Attorney who was administrator of estate 
authorized payment of a fee from estate ac- 
count to attorney’s partners for legal services 
rendered to the estate without first obtaining a 
court order or approval of all of the heirs: of the 
estate. Public Censure. 89 DHC 21. 

The attorney filed pleadings which were not 
well grounded in fact or law and falsely certi- 
fied to the court that he had served the plead- 
ings on opposing counsel. The client later 
discharged the attorney, who refused to with- 
draw, refused to return the client’s file, and 


insisted on charging a contingent fee, rather 
than the reasonable value of his services. Two © 


Year Suspension, with reinstatement condi- 
tioned on the attorney passing the bar exami- 
nation. 90 DHC 22. | 

Attorney assisted former in-house counsel to 
Firestone Tire & Rubber Company to engage 


in conflict of interest by accepting assistance of 
the former in-house counsel in preparing com- 
plex products. liability action against 
Firestone. Attorney also improperly divided 
settlement proceeds with the former in-house 
counsel. Disbarred. 96 DHC 16. 

Attorney told client that attorney could get 
murder charge pending against client dis- 
missed on payment of $10,000 fee, concealing 
fact that District Attorney had already decided 
to dismiss charge for lack of evidence. After 
client discovered deception and demanded re- 
turn of fee, attorney threatened to reveal con- 
fidential communications of client. Attorney 
engaged in criminal and fraudulent conduct, 
implied ability to influence government official 
and collected excessive fee. Disbarred. 97 
DHC 12. 


ETHICS OPINION NOTES 


CPR 11. An attorney may accept an interest 
in land as a fee for title examination and 
representation in an action to clear title. 

CPR 37. An attorney may charge interest on 
delinquent accounts. 

CPR 47. A Legal Aid Society may receive 
fees awarded by the court. 

CPR 54. An attorney may submit a fee 
schedule to a savings and loan association. 

CPR 79. An attorney serving as a trustee in 
bankruptcy or as a fiduciary in state proceed- 
ings may receive legal fees for acting as his 
own attorney. 

CPR 129. An attorney may accept payment 
of legal fees by credit card. 

CPR 217. An attorney appointed to repre- 
sent an indigent may not receive compensation 
from any source other than the court. 

CPR 250. An attorney charging a flat fee 
may have his client sign a confession of judg- 
ment and file it with the clerk of court. 

CPR 312. Contingent fees may be charged 
in equitable distribution cases. 

CPR 375. An attorney may agree for his fee 
to be the interest earned on an amount es- 
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crowed at a loan closing to guarantee comple- 
tion of repairs. 

RPC 2. Contingent fees may be charged to 
collect liquidated amounts of past due child 
support. 

RPC 7. An attorney may employ a collection 
agency to collect a past due fee so long as the 
fee agreement out of which the account arose 
was permitted by law and by the Rules of 
Professional Conduct; the lawyer, at the time 
underlying the fee agreement was made, did 
not believe, and had no reason to believe, that 
he was undertaking to represent a client who 
was unable to afford his services; the legal 
services giving rise to the fee out of which the 
account arose have been completed:so that the 
lawyer has no further responsibilities as the 
client’s attorney; there is no genuine dispute 
between the lawyer and the client about the 
existence, amount, or delinquent status of the 
indebtedness; and the lawyer does not believe, 
and has no reason to believe, that the agency 
which he employs will use any illegal means to 
collect the account. 

RPC 35. An attorney may not charge an 
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elevated contingent fee to collect “med-pay” or 
any other claim with respect to which liability 
is clear and there is no real dispute as to the 
amount due. 

RPC 50. A lawyer may charge nonrefund- 
able retainers that are reasonable in amount. 

RPC 52. Opinion describes circumstances 
under which a lawyer who has been appointed 
to represent an indigent person may accept 
payment directly from the client. 

RPC 106. Opinion discusses circumstances 
under which a refund of a prepaid fee is 
required. 

RPC 107. A lawyer and her client may agree 
to employ alternative dispute resolution pro- 
cedures to resolve disputes between them- 
selves about legal fees. 

RPC 141. An attorney’s contingent fee in a 
case resolved by a structured settlement 
should, if paid in a lump sum, be calculated in 
terms of the settlement’s present value. 

RPC 148. A lawyer may not split a fee with 
another lawyer who does not practice in her 
law firm unless the division is based upon the 
work done by each lawyer or the client con- 
sents in writing, the fee is reasonable, and 
responsibility is joint. 

RPC 155. An attorney may charge a contin- 
gent fee to collect delinquent child support. 

RPC 158 (Third Revision). A sum of 
money paid to a lawyer in advance to secure 
payment of a fee which is yet to be earned and 
to which the lawyer is not entitled must be 
deposited in the lawyer’s trust account. 

RPC 166. A lawyer may seek to renegotiate 
a fee agreement with a client provided he does 
not abandon or threaten to abandon his client 
to cut his losses or to coerce a higher fee. 

RPC 174. A legal fee for the collection of 
“med-pay” which is based upon the amount 
collected is unreasonable. 

RPC 190. A lawyer who agreed to bill a 
client on the basis of hours expended may not 
bill the client on the same basis for reused 
work product. 

RPC 196. A law firm may not charge a 
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clearly excessive fee for legal representation 
even if the legal fee may be recovered from an 
opposing party. 

RPC 205. A lawyer may receive a fee for 
referring a case to another lawyer provided 
that, by written agreement with the client, 
both lawyers assume responsibility for the 
representation and the total fee is reasonable. 

RPC 222. Prior to the completion of legal 
services for a client, a lawyer may not obtain a 
confession of judgment from a client to secure 
a fee. 

RPC 231. A lawyer may not collect a contin- 
gent fee on the reimbursement paid to the 
client’s medical insurance provider in addition 
to a contingent fee on the gross recovery if the 
total fee received by the lawyer is clearly 
excessive. 

RPC 235. A lawyer may charge a client an 
hourly rate, or a flat rate, for his or her 
services plus a contingent fee on the client’s 
recovery provided the ultimate fee paid by the 
client is not clearly excessive and the client is 
given an honest assessment of the potential for 
recovery. 

97 Formal Ethics Opinion 4. Opinion pro- 
vides that flat fees may be collected at the 
beginning of a representation, treated as pres- 
ently owed to the lawyer, and deposited into 
the lawyer’s general operating account or paid 
to the lawyer but that if a collected fee is 
clearly excessive under the circumstances of 
the representation a refund to the client of 
some or all of the fee is required. 

98 Formal Ethics Opinion 3. Opinion 
rules that, subject to the requirements of law, 
a lawyer may add a finance charge to a client’s 
account if the client fails to pay the balance 
when due as agreed with the client. 

98 Formal Ethics Opinion 9. Opinion 
rules that a lawyer may charge a client the 
actual cost of retrieving a closed client file from 
storage, subject to certain conditions, provided 
the lawyer does not withhold the file to extract 
payment. 


Rule 1.6. Confidentiality of information. 


(a) “Confidential information” refers to information protected by the attor- 
ney-client privilege under applicable law, and other information gained in the 
professional relationship that the client has requested be held inviolate or the 
disclosure of which would be embarrassing or would be likely to be detrimental 
to the client. For the purposes of this rule, “client” refers to present and former 
clients. i 

(b) “Confidential information” also refers to information received by a 
lawyer then acting as an agent of a lawyers’ or judges’ assistance program 
approved by the North Carolina State Bar or the North Carolina Supreme 
Court regarding another lawyer or judge seeking assistance or to whom 
assistance is being offered. For the purposes of this rule, “client” refers to 
lawyers seeking assistance from lawyers’ or judges’ assistance programs 
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approved by the North Carolina State Bar or the North Carolina Supreme 
Court. ; 

(c) Except when permitted under paragraph (d), a lawyer shall not know- 
ingly: 

(1) reveal confidential information of a client; . 

(2) use confidential information of a client to the disadvantage of the client; 
or : 
(3) use confidential information of a client for the advantage of the lawyer or 
a third person, unless the client consents after consultation. | 

(d) A lawyer may reveal: 

(1) confidential information, the disclosure of which is impliedly authorized 
by the client as necessary to carry out the goals of the representation; 

(2) confidential information with the consent of the client or clients affected, 
but only after consultation with them; 

(3) confidential information when permitted under the Rules of Professional 
Conduct or required by law or court order; 

(4) confidential information concerning the intention of a client to commit a 
crime, and the information necessary to prevent the crime; | 

(5) confidential information to the extent the lawyer reasonably believes ~ 
necessary to rectify the consequences of a client’s criminal or fraudulent act in 
the commission of which the lawyer’s services were used; 

(6) confidential information to the extent the lawyer ‘reasonably believes 
necessary to establish a claim or defense on behalf of the lawyer in a 
controversy between the lawyer and the client; to establish a defense to a 
criminal charge or civil claim against the lawyer ‘based upon conduct in which 
the client was involved; or to respond to allegations in any proceeding 
concerning the lawyer’s representation of the client; and } 

(7) confidential information to the extent permitted by the rules of a 
lawyers’ or judges’ assistance program approved by the North Carolina State 
Bar or the North Carolina Supreme Court. 


COMMENT 

The lawyer is part of a judicial system The principle of confidentiality is given ef- 
charged with upholding the law. One of the fect in two related bodies of law, the attorney- 
lawyer’s functions is to advise clients so that client privilege (which includes the work prod- 
they avoid any violation of the law in the uct doctrine) in the law of evidence and the 
proper exercise of their rights. rule of confidentiality established in profes- 

The observance of the ethical obligation of a sional ethics. The attorney-client privilege ap- 
lawyer to hold inviolate confidential informa- plies in judicial and other proceedings in 
tion of the client not only facilitates the full which a lawyer may be called as a witness or 
development of facts essential to proper repre- otherwise required to produce evidence con- 
sentation of the client but also encourages cerning a client. The rule of client-lawyer 
people to seek early legal assistance. confidentiality applies in situations other than 

Almost without exception, clients come to those where evidence is sought from the law- 
lawyers in order to determine what their yer through compulsion of law. The confiden- 
rights are and what is, in the maze of laws and tiality rule applies not merely to matters com- 
regulations, deemed to be legal and correct. municated in confidence by the client but also 
The common law recognizes that the client’s to all information relating to the representa- 
confidences must be protected from disclosure. tion, whatever its source. A lawyer may not 
Based upon experience, lawyers know that disclose such information except as authorized 
almost all clients follow the advice given, and or required by the Rules of Professional con- 
the law is upheld. duct or other law. See also 0.2 Scope. ne 

A fundamental principle in the client-lawyer _The requirement of maintaining confidenti- 
relationship is that the lawyer maintain con- ality of information relating to representation 
fidentiality of information relating to the rep- applies to government lawyers who may dis- 


agree with the policy goals that their represen- 


resentation. The client is thereby encouraged eye ‘ 
“i S tation is designed to advance. 


to communicate fully and frankly with the 
lawyer even as to embarrassing or legally. Lawyer’s Assistance Program 
damaging subject matter. Information about a lawyer’s or judge’s mis- 
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conduct or fitness may be received by a lawyer 
in the course of that lawyer’s participation in 
an approved lawyers’ or judges’ assistance pro- 
gram. In that circumstance, providing for the 
confidentiality of such information encourages 
lawyers and judges to seek help through such 
programs. Conversely, without such confiden- 
tiality, lawyers and judges may hesitate to 
seek assistance, which may then result in 
harm to their professional careers and injury 
to their clients and the public. The rule there- 
fore requires that any information received by 
a lawyer on behalf of an approved lawyers’ or 
judges’ assistance program be regarded as con- 
fidential and protected from disclosure to the 
same extent as information received by a law- 
yer in any conventional attorney-client rela- 
tionship. 


Authorized Disclosure 

A lawyer is impliedly authorized to make 
disclosures about a client when appropriate in 
carrying out the representation, except to the 
extent that the client’s instructions or special 
circumstances limit that authority. In litiga- 
tion, for example, a lawyer may disclose infor- 
mation by admitting a fact that cannot prop- 
erly be disputed, or in negotiation by making a 
disclosure that facilitates a satisfactory con- 
clusion. 

Lawyers in a firm may, in the course of the 
firm’s practice, disclose to each other informa- 
tion relating to a client of the firm, unless the 
client has instructed that particular informa- 
tion be confined to specified lawyers. 


Disclosure Adverse to Client — 

The confidentiality rule is subject to limited 
exceptions. For instance, in becoming privy to 
information about a client, a lawyer may fore- 
see that the client intends to commit a crime. 
To the extent a lawyer is prohibited from 
making disclosure, the interests of the poten- 
tial victim are sacrificed in favor of preserving 
the client’s confidences even though the cli- 
ent’s purpose is wrongful. However, to the 
extent a lawyer is required or permitted to 
disclose a client’s purpose, the client will be 
inhibited from revealing facts which would 
enable the lawyer to counsel against a wrong- 
ful course of action. A rule governing disclo- 
sure of threatened criminal activity thus in- 
volves balancing the interests of one group of 
potential victims against those of another. 

Generally speaking, information relating to 
the representation must be kept confidential, 
as stated in paragraph (c). However, where the 
client is or has been engaged in criminal or 
fraudulent conduct or the integrity of the law- 
yer’s own conduct is involved, the principle of 
confidentiality may have to yield, depending 
on the lawyer’s knowledge about and relation- 
ship to the conduct in question, and the seri- 
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ousness of that conduct. Several situations 
must be distinguished. 

First, the lawyer may not counsel or assist a 
client in conduct that is criminal or fraudu- 
lent. See Rule 1.2(d). Similarly, a lawyer has a 
duty under Rule 3.3(a)(4) not to use false 
evidence. This duty is essentially a special 
instance of the duty prescribed in Rule 1.2(d) 
to avoid assisting a client in criminal or fraud- 
ulent conduct. 

Second, the lawyer may learn that a client 
intends prospective conduct that is criminal. 
As stated in paragraph (d)(4), the lawyer has 
the professional discretion to reveal informa- 
tion in order to prevent such consequences. It 
is very difficult for a lawyer to “know” when 
such a purpose will actually be carried out, for 
the client may have a change of mind. 

Third, the lawyer may have been innocently 
involved in past conduct by the client that was 
criminal or fraudulent. In such a situation the 
lawyer has not violated Rule 1.2(d), because to 
“counsel or assist” criminal or fraudulent con- 
duct requires knowing that the conduct is of 
that character. Even if the involvement was 
innocent, however, the fact remains that the 
lawyer’s professional services were made the 
instrument of the client’s crime or fraud. The 
lawyer, therefore, has a legitimate interest in 
being able to rectify the consequences of such 
conduct, and has the professional right, al- 
though not a professional duty, to rectify the 
situation. Exercising that right may require 
revealing information relating to the represen- 
tation. Paragraph (d)(5) gives the lawyer pro- 
fessional discretion to reveal such information 
to the extent necessary to accomplish rectifi- 
cation. im 

The lawyer’s exercise of discretion requires 
consideration of such factors as the nature of 
the lawyer’s relationship with the client and 
with those who might be injured by the client, 
the lawyer’s own involvement in the transac- 
tion and factors that may extenuate the con- 
duct is question.When practical, the lawyer 
should first seek to persuade the client to take 
suitable action making it unnecessary for the 
lawyer to make any disclosure. In any case, a 
disclosure adverse to the client’s interests 
should be no greater than the lawyer reason- 
ably believes necessary to the purpose. A law- 
yer’s decision not to make the disclosure per- 
mitted by paragraphs (d)(4) and (d)(5) does not 
violate this rule. 

Where the client is an organization, the 
lawyer may be in doubt whether contemplated 
conduct will actually be carried out by the 
organization. Where necessary to guide con- 
duct in connection with this Rule, the lawyer 
may make inquiry within the organization as 
indicated in Rule 1.13(b). 

Paragraph (b)(5) does not apply where a 
lawyer is employed after a crime or fraud has 
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been committed to represent the client in mat- 
ters ensuing therefrom. 


Dispute Concerning a Lawyer’s Conduct 

Where a legal claim or disciplinary charge 
alleges complicity of the lawyer in a client’s 
conduct or other misconduct of the lawyer 
involving representation of the client, the law- 
yer may respond to the extent the lawyer 
reasonably believes necessary to establish a 
defense. The same is true with respect to a 
claim involving the conduct or representation 
of a former client. The lawyer’s right to re- 
spond arises when an assertion of such com- 
plicity has been made. Paragraph (d)(6) does 
not require the lawyer to await the commence- 
ment of an action or proceeding that charges 
such complicity, so that the defense may be 
established by responding directly to a third 
party who has made such an assertion. The 
right to defend, of course, applies where a 
proceeding has been commenced. Where prac- 
ticable and not prejudicial to the lawyer’s 
ability to establish the defense, the lawyer 
should advise the client of the third party’s 
assertion and request that the client respond 
appropriately. In any event, disclosure should 
be no greater than the lawyer reasonably be- 
lieves is necessary to vindicate innocence, the 
disclosure should be made in a manner which 
limits access to the information to the tribunal 
or other persons having a need to know it, and 
appropriate protective orders or other ar- 
rangements should be sought by the lawyer to 
the fullest extent practicable. 

If the lawyer is charged with wrongdoing in 
which the client’s conduct is implicated, the 
rule of confidentiality should not prevent the 
lawyer from defending against the charge. 
Such a charge can arise in a civil,criminal or 
professional disciplinary proceeding, and can 
be based on a wrong allegedly committed by 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 1.6 is similar to 
Model Rule 1.6 and Rule 4 of the superseded 
(1985) Rules of Professional Conduct. How- 
ever, there are some important differences 
between the revised rule and the Model Rule. 
The Model Rule permits disclosure of confiden- 
tial information to prevent a crime likely to 
result in imminent death or substantial bodily 
harm, whereas Rule 1.6 permits disclosure of 
information necessary to prevent any crime. 
Rule 1.6 also permits disclosure to the extent 
the lawyer reasonably believes necessary to 
rectify the consequences of a client’s criminal 
or fraudulent act in the commission of which 
the lawyer’s services were used. Neither the 
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the lawyer against the client, or on a wrong 
alleged by a third person; for example, a per- 
son claiming to have been defrauded by the 
lawyer and client acting together. A lawyer 
entitled to a fee is permitted by paragraph 
(d)(6) to prove the services rendered in an 
action to collect it. This aspect of the rule 
expresses the principle that the beneficiary of 
a fiduciary relationship may not exploit it to 
the detriment of the fiduciary. As stated above, 
the lawyer must make every effort practicable 
to avoid unnecessary disclosure of information 
relating to a representation, to limit disclosure 
to those having the need to know it, and to 
obtain protective orders or make other ar- 
rangements minimizing the risk of disclosure. 


Disclosures Otherwise Required or Au- 
thorized 

If a lawyer is called as a witness to give 
testimony concerning a client, absent waiver 
by the client, paragraph (c) requires the law- 
yer to invoke the privilege when it is applica- 
ble. The lawyer must comply with the final 
orders of a court or other tribunal of competent 
jurisdiction requiring the lawyer to give infor- 
mation about the client. 

The Rules of Professional Conduct in vari- 
ous circumstances permit or require a lawyer 
to disclose information relating to the repre- 
sentation. See Rules 2.2, 2.3, 3.3 and 4.1. In 
addition to these provisions, a lawyer may be 
obligated or permitted by other provisions of 
law to give information about a client. 
Whether another provision of law supersedes 
Rule 1.6 is a matter of interpretation beyond 
the scope of these Rules, but a presumption 
should exist against such a supersession. 


Former Client 
The duty of confidentiality continues after 
the client lawyer relationship has terminated. 


Model Rule nor Rule 4 of the superseded 
(1985) Rules of Professional Conduct contains 
this provision. Finally, the Model Rules do not 
expressly prohibit a lawyer from using confi- 
dential information for his or her own advan- 
tage or for the advantage of a third person as 
does Rule 1.6(c)(3). The Model Rules only con- 
demn use of such information to the disadvan- 
tage of the client or former client. See Model 
Rules 1.8(b) and 1.9(c). 


Legal Periodicals. — For article, “Too 
High a Price for Truth: The Exception to the 
Attorney-Client Privilege for Contemplated 
Crimes and Frauds,” see 64 N.C.L. Rev. 443 
(1986). 

For article, “Incriminating Physical Evi- 
dence: The Defense Attorney’s Dilemma and 
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the Need for Rules,” see 64 N.C.L. Rev. 897 Defense Attorneys Representing Targets: An 
(1986). Ethical/Legal Tug of War,” see 9 Campbell L. 
For comment, “Grand Jury Subpoenas to Rev. 347 (1987). 


CASE NOTES 

Statement to Insurance Adjuster. — The hired three of plaintiff’s engineers where the 
attorney-client privilege does not cover a state- law firm had previously represented one of the 
ment made to an insurance adjuster, not in the engineers. Robert Woodhead, Inc.  v. 
presence or at the request of counsel, and even Datawatch Corp., 934 F. Supp. 181 (E.D.N.C. 
before an attorney-client relationship exists. 1995). 
Phillips v. Dallas Carriers Corp., 133 F.R.D. Quoted in Travco Hotels, Inc. v. Piedmont 
475 (M.D.N.C. 1990). Natural Gas Co., 332 N.C. 288, 420 S.E.2d 426 

Law firm was disqualified from repre- (1992). 
senting plaintiff computer company in copy- Stated in Furbush v. Otsego Mach. Shop, 


right case against another company which Inc., 914 F. Supp. 1275 (E.D.N.C. 1996). 
DISCIPLINARY HEARING NOTES 


The attorney revealed confidential informa- funds belonging to the client. Public censure. 
tion of a client by disclosing to a creditor of the 89 DHC 4. 
client that the attorney’s law firm was holding 


ETHICS OPINION NOTES 


CPR 284. An attorney who in the course of identity and criminal record without the cli- 


representing one spouse obtains confidential ent’s consent nor may an attorney misrepre- 
information bearing upon the criminal conduct sent such information to the court. In response 
of the other spouse must not disclose such to a direct question from the court concerning 
information. such matters, an attorney may not misrepre- 

CPR 299. An attorney, with the consent of sent the defendant’s criminal record but is 
the client, may utilize the services of a letter under no ethical obligation to respond. If the 
writing service in collection matters. client misrepresents his identity or record un- 

CPR 300. An attorney, after being dis- der oath, the attorney must ask the client to 
charged, cannot discuss the client’s case with correct the misstatements. If the client re- 
the client’s new attorney without the client’s fuses, the attorney must seek to withdraw. 
consent. — RPC 62. An attorney may disclose client 

CPR 313. An attorney may not voluntarily confidences necessary to protect her reputa- 
disclose confidential information concerning a tion where a claim alleging malpractice is 
client’s criminal record. brought by a former client against the insur- 

CPR 362. An attorney may not disclose the ance company which employed the attorney to 
perjury of his partner’s client. represent the former client. 

CPR 374, Information concerning apparent RPC 77. A lawyer may disclose confidential 
tax fraud obtained by an attorney employed by information to his or her liability insurer to 
a fire insurer to depose insureds concerning defend against a claim but not for the sole 
claims is confidential and may not be disclosed purpose of assuring coverage. 
without the insurer’s consent. RPC 113. A lawyer may disclose informa- 

RPC 12. An attorney may reveal confiden- tion concerning advice given to a client at a 
tial information to correct a mistake if disclo- closing in regard to the significance of the 
sure is impliedly authorized by the client. client’s lien affidavit. 

RPC 21. An attorney may send a demand RPC 117. An attorney may not reveal con- 
letter to an adverse party without identifying fidential information concerning a client’s con- 
the client by name. tagious disease without the client’s consent. 

RPC 23. An attorney does not need the RPC 120. An attorney may, but need not 
consent of the client to file Form 1099 includ- necessarily, disclose confidential information 
ing confidential information with the IRS inci- concerning child abuse pursuant to a statutory 
dent to a real estate transaction since such is requirement. 
required by law.- RPC 133. A law firm may make its waste 

RPC 33. An attorney may not disclose con- paper available for recycling. 
fidential information concerning the client’s RPC 157. A lawyer may seek the appoint- 
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ment of a guardian for a client the lawyer 
believes to be incompetent but in so doing the 
lawyer may disclose only her belief that there 
exists a good faith basis for the relief requested 
and may not disclose confidential information 
which led her to conclude the client is incom- 
petent. 

RPC 175. A lawyer may ethically exercise 
his or her discretion to decide whether to 
reveal confidential information concerning 
child abuse or neglect pursuant to a statutory 
requirement. 

RPC 179. A lawyer must comply with the 
client’s request that the information regarding 
a settlement be kept confidential if the client 
enters into a settlement agreement condi- 
tioned upon maintaining the confidentiality of 
the terms of the settlement. 

RPC 195. The attorney who represented an 
estate and the personal representative in her 
official capacity may divulge confidential infor- 
mation relating to the representation of the 
estate and the personal representative to the 
substitute personal representative of the es- 
tate. 

RPC 206. A lawyer may disclose the confi- 
dential information of a deceased client to the 
personal representative of the client’s estate 
but not to the heirs of the estate. 

RPC 209. Opinion provides guidelines for 
the disposal of closed client files. 

RPC 215. When using a cellular or cordless 
telephone or any other unsecure method of 
communication, a lawyer must take steps to 
minimize the risk that confidential informa- 
tion may be disclosed. 


RPC 230. A lawyer representing a client on — 


a good faith claim for social security disability 
benefits may withhold evidence of an adverse 
medical report in a hearing before an admin- 
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istrative law judge if not required by law or 
court order to produce such evidence. (But see 
Rule 3.3(d).) 

RPC 244. Although a lawyer asks a prospec- 
tive client to sign a form stating that no 
client-lawyer relationship will be created by 
reason of a free consultation with the lawyer, 
the lawyer may not subsequently disclaim the 
creation of a client-lawyer relationship and 
represent the opposing party. 

RPC 246. Under certain circumstances, a 
lawyer may not represent a party whose inter- 
ests are opposed to the interests of a prospec- 
tive client if confidential information of the 
prospective client must be used in the repre- 
sentation. 

RPC 252. A lawyer in receipt of materials 
that appear on their face to be subject to the 
attorney-client privilege or otherwise confi- 
dential, which were inadvertently sent to the 
lawyer by the opposing party or opposing coun- 
sel, should refrain from examining the mate- 
rials and return them to the sender. 

98 Formal Ethics Opinion 5. Opinion 
rules that a defense lawyer may remain silent 
while the prosecutor presents an inaccurate 
driving record to the court provided the lawyer 
and client did not criminally or fraudulently 
misrepresent the driving record to the prose- 
cutor or the court, and further provided, that 
on application for a limited driving privilege, 


‘there is no misrepresentation to the court 


about the client’s prior driving record. 

98 Formal Ethics Opinion 10. Opinion 
rules that an insurance defense lawyer may 
not disclose confidential information about an 
insured’s representation in bills submitted to 
an independent audit company at the insur- 
ance carrier’s request unless the insured con- 
sents. 


Rule 1.7. Conflict of interest: General rule. 


(a) A lawyer shall not represent a client if the representation of that client 
will be or is likely to be directly adverse to another client, unless: 

(1) the lawyer reasonably believes the representation will not adversely 
affect the interest of the other client; and 

(2) each client consents after consultation which shall include explanation 
of ine Boe of the common representation and the advantages and risks 
involved. 

(b) A lawyer shall not represent a client if the representation of that client 
may be materially limited by the lawyer’s responsibilities to another client or 
to a third person, or by the lawyer’s own interests, unless: 

(1) the lawyer reasonably believes the representation will not be adversely 
affected; and 

(2) the client consents after consultation which shall include explanation of 
the Ret nat of the common representation and the advantages and risks 
involved. 

(c) A lawyer shall have a continuing obligation to evaluate all situations 
involving potentially conflicting interests, and shall withdraw from the repre- 
sentation of any party the lawyer cannot adequately represent without using 
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the confidential information of another client or a former client except as Rule 


1.6 allows. 


COMMENT 


Loyalty to a Client 

Loyalty is an essential element in the law- 

yer’s relationship to a client. An impermissible 
conflict of interest may exist before represen- 
tation is undertaken, in which event the rep- 
resentation should be declined. The lawyer 
should adopt reasonable procedures, appropri- 
ate for the size and type of firm and practice, to 
determine in both litigation and non-litigation 
matters the parties and issues involved and to 
determine whether there are actual or poten- 
tial conflicts of interest. 
' Ifsuch a conflict arises after representation 
has been undertaken, the lawyer should with- 
draw from the representation. See Rule 1.16. 
Where more than one client is involved and 
the lawyer withdraws because a conflict arises 
after representation, whether the lawyer may 
continue to represent any of the clients is 
determined by Rule 1.9. See also Rule 2.2(c). 
As to whether a client-lawyer relationship 
exists or, having once been established, is 
continuing, see Comment to Rule 1.3 and 0.2 
Scope. 

As a general proposition, loyalty to a client 
prohibits undertaking representation directly 
adverse to that client without that clent’s 
consent. Paragraph (a) expresses that general 
rule. Thus, a lawyer ordinarily may not act as 
advocate against a person the lawyer repre- 
sents in some other matter, even if it is wholly 
unrelated. On the other hand, simultaneous 
representation in unrelated matters of clients 
whose interests are only generally adverse, 
such as competing economic enterprises, does 
not require consent of the respective clients. 
Paragraph (a) applies only when the represen- 
tation of one client would be directly adverse to 
the other. 

Loyalty to a client is also impaired when a 
lawyer cannot consider, recommend or carry 
out an appropriate course of action for the 
client because of the lawyer’s other responsi- 
bilities or interests. The conflict in effect fore- 
closes alternatives that would otherwise be 
available to the client. Paragraph (b) ad- 
dresses such situations. A possible conflict 
does not itself preclude the representation. 
The critical questions are the likelihood that a 
conflict will eventuate and, if it does, whether 
it will materially interfere with the lawyer’s 
independent professional judgment in consid- 
ering alternatives or foreclose courses of action 
that reasonably should be pursued on behalf of 
the client. Consideration should be given to 
whether the client wishes to accommodate the 
other interest involved. 
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Consultation and Consent 

A client may consent to representation not- 
withstanding a conflict. However, as indicated 
in paragraph (a)(1) with respect to representa- 
tion directly adverse to a client, and paragraph 
(b)(1) with respect to material limitations on 
representation of a client, when a disinter- 
ested lawyer would conclude that the client 
should not agree to the representation under 
the circumstances, the lawyer involved cannot 
properly ask for such agreement or provide 
representation on the basis of the client’s con- 
sent. When more than one client is involved, 
the question of conflict must be resolved as to 
each client. Moreover, there may be circum- 
stances where it is impossible to make the 
disclosure necessary to obtain consent. For 
example, when the lawyer represents different 
clients in related matters and one of the clients 
refuses to consent to the disclosure necessary 
to permit the other client to make an informed 
decision, the lawyer cannot properly ask the 
latter to consent. 


Lawyer’s Interests 

The lawyer’s own interests should not be 
permitted to have an adverse effect on repre- 
sentation of a client. For example, a lawyer’s 
need for income should not lead the lawyer to 
undertake matters that cannot be handled 
competently and at a reasonable fee. See Rules 
1.1 and 1.5. If the probity of a lawyer’s own 
conduct in a transaction is in serious question, 
it may be difficult or impossible for the lawyer 
to give a client detached advice. A lawyer may 
not allow related business interests to affect 
representation, for example, by referring cli- 
ents to an enterprise in which the lawyer has 
an undisclosed interest. 


Conflicts in Litigation 

Paragraph (a) prohibits representation of 
opposing parties in litigation. Simultaneous 
representation of parties whose interests in 
litigation may conflict, such as coplaintiffs or 
codefendants, is governed by paragraph (b). An 
impermissible conflict may exist by. reason of 
substantial discrepancy in the parties’ testi- 
mony, incompatibility in positions in relation 
to an opposing party or the fact that there are 
substantially different possibilities of settle- 
ment of the claims or liabilities in question. 
Such conflicts can arise in criminal cases as 
well as civil. The potential for conflict of inter- 
est in representing multiple defendants in a 
criminal case is so grave that ordinarily a 
lawyer should decline to represent more than 
one codefendant. On the other hand, common 
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representation of persons having similar inter- 
ests is proper if the risk of adverse effect is 
minimal and the requirements of paragraph 
(b) are met. Compare Rule 2.2 involving inter- 
mediation between clients. 

Ordinarily, a lawyer may not act as advocate 
against a client the lawyer represents in some 
other matter, even if the other matter is wholly 
unrelated. However, there are circumstances 
in which a lawyer may act as advocate against 
a client. For example, a lawyer representing 
an enterprise with diverse operations may 
accept employment as an advocate against the 
enterprise in an unrelated matter if doing so 
will not adversely affect the lawyer’s relation- 
ship with the enterprise or conduct of the suit 
and if both clients consent upon consultation. 
By the same token, government lawyers in 
some circumstances may represent govern- 
ment employees in proceedings in which a 
government agency is the opposing party. The 
propriety of concurrent representation can de- 
pend on the nature of the litigation. For exam- 
ple, a suit charging fraud entails conflict to a 
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degree not involved in a suit for a declaratory 


judgment concerning statutory interpretation. 

A lawyer may represent parties having an- 
tagonistic positions on a legal question that 
has arisen in different cases, unless represen- 
tation of either client would be adversely af- 
fected. Thus, it is ordinarily not improper to 
assert such positions in cases pending in dif- 
ferent trial courts, but it may be improper to 
do so in cases pending at the same time in an 
appellate court. 


Interest of Person Paying for a Lawyer’s 
Service 

A lawyer may be paid from a source other 
than the client, if the client is informed of that 
fact and consents and the arrangement does 
not compromise the lawyer’s duty of loyalty to 
the client. See Rule 1.8(f). For example, when 
an insurer and its insured have conflicting 
interests in a matter arising from a liability 
insurance agreement, and the insurer is re- 
quired to provide special counsel for the in- 
sured, the arrangement should assure the spe- 
cial counsel’s professional independence. So 
also, when a corporation and its directors or 
employees are involved in a controversy in 
which they have conflicting interests, the cor- 
poration may provide funds for separate legal 
representation of the directors or employees if 
the clients consent after consultation and the 
arrangement ensures the lawyer’s profes- 
sional independence. 


Other Conflict Situations 
Conflicts of interest in contexts other than 
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litigation sometimes maybe difficult to assess. 
Relevant factors in determining whether there 
is potential for adverse effect include the du- 
ration and intimacy of the lawyer’s relation- 
ship with the client or clients involved, the 
functions being performed by the lawyer, the 
likelihood that actual conflict will arise and 
the likely prejudice to the client from the 
conflict if it does arise. The question is often 
one of proximity and degree. 

For example, a lawyer may not represent 
multiple parties to a negotiation whose inter- 
ests are fundamentally antagonistic to each 
other, but common representation is permissi- 
ble where the clients are generally aligned in 
interest even though there is some difference 
of interest among them. 

Conflict questions may also arise in estate 
planning and estate administration. A lawyer 
may be called upon to prepare wills for several 
family members, such as husband and wife, 
and, depending upon the circumstances, a con- 
flict of interest may arise. In estate adminis- 
tration the clients are the estate as an entity 
and the personal representative in his or her . 
official capacity. The lawyer should make clear 
the relationship to the parties involved. 

A lawyer for a corporation or other organi- 
zation who is also a member of its board of 
directors should determine whether the re- 
sponsibilities of the two roles may conflict. The 
lawyer may be called on to advise the corpora- 
tion in matters involving actions of the direc- 
tors. Consideration should be given to the 
frequency with which such situations may 
arise, the potential intensity of the conflict, the 
effect of the lawyer’s resignation from the 
board and the possibility of the corporation’s 
obtaining legal advice from another lawyer in 
such situations. If there is material risk that 
the dual role will compromise the lawyer’s 
independence of professional judgment, the 
lawyer should not serve as a director. 


Conflict Charged by an Opposing Party 

Resolving questions of conflict of interest is 
primarily the responsibility of the lawyer un- 
dertaking the representation. In litigation, a 
court may raise the question when there is 
reason to infer that the lawyer has neglected 
the responsibility. In a criminal case, inquiry 
by the court is generally required when a 
lawyer represents multiple defendants.Where 
the conflict clearly calls into question the fair 
or efficient administration of justice, opposing 
counsel may properly raise the question. Such 
an objection should be viewed with caution, 
however, for it can be misused as a technique 
of harassment. See Scope. 
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History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 1.7 is similar to 
Model Rule 1.7 and Rule 5.1(a), (b), and (c) of 
the superseded (1985) Rules of Professional 
Conduct. In addition to prohibiting the repre- 
sentation of interests that are directly adverse 
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to those of another client as does the Model 
Rule, Rule 1.7 also condemns a representation 
that “is likely to be” directly adverse. Rule 
1.7(c) expands upon Model Rule 1.9(c) to state © 
clearly the lawyer’s continuing obligation to a 
former client to avoid the use of confidential 
information. . 


CASE NOTES 


Conflict of Interest Not Shown. — A law 
firm which represented an insurance company 
in securing information to bring the insurance 
company back into compliance with North 
Carolina law and in rehabilitation proceedings 
was not prohibited from representing minority 
shareholders of the company in a derivative 
action against the company’s directors. 
Swenson v. Thibaut, 39 N.C. App. 77, 250 
S.E.2d 279 (1978), appeal dismissed, 296 N.C. 
740, 254 S.E.2d 181 (1979). 

Conflict of Interest Shown. — The attor- 
neys for the plaintiffs could not represent the 
receivers of a group of corporations who were 
appointed to preserve assets of all the corpo- 
rations when the plaintiffs were seeking to 
have assets transferred from some corpora- 
tions in the group to other corporations. 
Lowder v. All Star Mills, Inc., 60 N.C. App. 275, 
300 S.E.2d 230, aff’d in part, rev'd in part, 309 
N.C. 695, 309 S.E.2d 193 (1983). 

In a suit against the United States to re- 
cover losses resulting from an airplane crash, 
representation by the Department of Justice of 
both the United States and individual air 
traffic controllers would create a conflict of 
interest and would prevent adequate repre- 
sentation of the individual controllers. Aetna 
Cas. & Sur. Co. v. United States, 438 F. Supp. 
886 (W.D.N.C. 1977), rev'd, 570 F.2d 1187 (4th 
Cir.), cert. denied, 439 U.S. 821, 99 S. Ct. 87, 
58 L. Ed. 2d 113 (1978). 

Consent Procured Without Advice of 
Disinterested Counsel. — The consent of an 
individual litigant to representation by coun- 
sel with a potential conflict of interest cannot 
be presumed to be fully informed when it is 
procured without the advice of a lawyer who 
has no conflict of interest. Aetna Cas. & Sur. 
Co. v. United States, 438 F. Supp. 886 


(W.D.N.C. 1977), rev'd, 570 F.2d 1187 (4th 
Cir.), cert. denied, 439 U.S. 821, 99 S. Ct. 87, 
58 L. Ed. 2d 113 (1978). 

Potential Conflict Not Sufficient to In- 
terfere with Right of Counsel. — A poten- 
tial conflict of interest, as distinguished from 
an actual conflict of interest, is not sufficient to 
warrant the State’s interference with the con- 
stitutionally guaranteed right of a criminal 
defendant to retain and be represented by 
counsel of his choice. State v. Yelton, 87 N.C. 
App. 554, 361 S.E.2d 753 (1987). 

Aithough defendant claimed that the joint 
representation of two accomplices created a 
conflict of interest between their attorney and 
the public’s interest in the fair administration 
of justice due to what he labeled as the artifi- 
cial conformity of the testimony of the accom- 
plices, defendant’s interests were not sufficient 
to overcome the accomplices’ rights to repre- 
sentation by counsel of their choice where 
defendant failed to show that the potential 
conflict of interest prejudiced his rights. State 
v. Whiteside, 325 N.C. 389, 383 S.E.2d 911 
(1989). 

Hearing on Conflict of Interest. — Once 
a motion by the State or the defense, or the 
court on its own motion, raises a possible 
conflict of interest in a dual representation 
situation, the trial court must conduct a hear- 
ing. State v. Yelton, 87 N.C. App. 554, 361 
S.H.2d 753 (1987). 

Quoted in Travco Hotels, Inc. v. Piedmont 
Natural Gas Co., 332 N.C. 288, 420 S.E.2d 426 
(1992); State v. Reid, 334 N.C. 551, 434 S.E.2d 
193 (1993). 

Stated in Furbush v. Otsego Mach. Shop, 
Inc., 914 F. Supp. 1275 (E.D.N.C. 1996). 

Cited in Hieb v. Lowery, 121 N.C. App. 33, 
464 S.E.2d 308 (1995). 


DISCIPLINARY HEARING NOTES 


The attorney accepted employment to repre- 
sent individuals against a company in which 
he owned an interest without disclosing his 
interest to his client. Private Reprimand. 79 
DHC 26. 

The attorney provided legal services to two 
clients regarding the purchase and develop- 
ment of real property owned by the attorney 
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and the clients, despite the fact that the attor- 
ney’s judgment was likely to be impaired by 
his own personal, financial and business inter- 
ests respecting the property. One Year Suspen- 
sion. 89 DHC 14. 

Among other things, the attorney hired his 
girlfriend to do work for a client and permitted 
his girlfriend to charge the client excessively. 
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One Year Suspension, stayed on certain condi- 
tions. 92 DHC 5. 

‘The attorney represented the seller in com- 
mercial real estate transaction while he was 
also general partner of the buyer. The attorney 
' also improperly directed a $165,000 credit to 
the buyer and a corresponding debit to the 
seller at the closing of the transaction without 
the seller’s consent and paid himself $150,000 
in attorneys’ fees from funds held in escrow, in 
violation of the escrow agreement. Three-Year 
Suspension. 92 DHC 16. 
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Attorney, who obtained a judgment on a 
debt, purchased property at the execution sale 
on the judgment through a corporation con- 
trolled by attorney without the informed con- 
sent of the attorney’s client. Six Month Sus- 
pension, stayed on certain conditions. 93 DHC 
15.55;1; 

Attorney made unwanted sexual advances 
to several female clients and thereby engaged 
in conflicts of interest and conduct prejudicial 
to the administration of justice. Disbarred. 95 
DHC 18. 


ETHICS OPINION NOTES 


I, GENERAL CONFLICTS. 


CPR 9. An attorney may not give a title 
opinion to an individual and then represent 
another person in a boundary dispute against 
that individual. 

CPR 15. A lawyer/guardian may not give a 
title opinion to the purchaser of his ward’s 
property. 

CPR 46. Once it is determined that attor- 
neys from same firm have undertaken to rep- 
resent adverse parties, one must withdraw 
and the other may continue only with the 
consent of all involved. 

CPR 55. An attorney appointed as examiner 
of title is not prohibited from representing 
petitioners or respondents in actions unrelated 
to the Torrens proceeding. 

CPR 147. An attorney cannot defend an 
action brought by a former client when confi- 
dential information obtained during the prior 
representation would be relevant to the de- 
fense of the current action. 

CPR 171. A part-time county attorney may 
not serve as guardian ad litem if official duties 
include advising Department of Social Ser- 
vices. ; 

CPR 179. An attorney may not represent a 
municipality and a distributee of an estate 
suing the municipality. 

CPR. 216. An attorney may not serve as 
receiver and as attorney for a judgment cred- 
itor. 

CPR 249. An attorney who, owns an insur- 
ance agency may not represent claimants 
against persons insured by companies his 
agency represents. 

CPR 255. An attorney who is employed by 
an insurer to defend its insureds on a regular 
basis represents the insurer and the insureds 
and, if a conflict develops between the insurer 
and an insured, the attorney has a duty to 
advise the insured to seek independent coun- 
sel. The attorney may represent a plaintiff 
against the insurer, but he or she should notify 
the insurer and have the informed consent of 
plaintiff. , 
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CPR 281. An attorney may sue another 
attorney for malpractice on behalf of a client 
even though the attorney for the plaintiff owns 
stock in the defendant’s liability insurance 
company. 

CPR 286. An attorney may participate in a 
mediation service with marriage counselors 
but should not later represent either party in 
domestic litigation. 

CPR 317. An attorney appointed to repre- 
sent a state official or agency may not repre- 
sent other clients in a suit against the same 
official or agency, another official or agency 
under the jurisdiction of that same official or 
agency or another official or agency with au- 
thority over the official or agency. Nor should 
an attorney represent one official or agency 
while representing other clients against an- 
other official or agency if both of the officials or 
agencies are under the jurisdiction of the same 
official or agency. 

CPR 323. An attorney may not act as a 
friend and attempt to mediate a domestic 
problem and later represent the wife in domes- 
tic litigation. 

CPR 344. An attorney for a school board is 
not automatically disqualified from represent- 
ing criminal defendants despite the school 
board’s interest in fines and forfeitures. 

RPC 18. An attorney may not simulta- 
neously represent shareholders in a derivative 
action and the corporation’s landlord on a 
claim for back rent. 

RPC 22. An attorney may not represent the 
administratrix officially and personally where 
her interests in the two roles are in conflict 
without the consent of the heirs. 

RPC 24, An attorney may not purchase his . 
client’s property at an execution sale on his 
own account. 

RPC 28. An attorney may represent the 
estate of pilot and the estate of passenger ina | 
wrongful death case against the airplane man- 
ufacturer if attorney is convinced that there 
was no pilot negligence and if the representa- 
tives of both estates consent. 

RPC 53. A lawyer may sue a municipality 
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his partner serves as a member of its govern- 
ing body. (But see RPC 160.) 

RPC 54. A lawyer who represents a criminal 
defendant from whose possession property was 
seized may not without consent seek the prop- 
erty as a fine or forfeiture on behalf of the local 
school board. 

RPC 55. A member of the Attorney Gener- 
al’s staff may prosecute appeals of adverse 
Medicaid decisions against the Department of 
Human Resources, which is represented by 
another member of the Attorney General’s 
staff. 

RPC 56. A lawyer may represent a plaintiff 
against an insurance company’s insured while 
defending other persons insured by the com- 
pany in unrelated matters. 

RPC 59. A lawyer may represent an insurer 
and its insured as co-plaintiffs in a declaratory 
judgment action. 

RPC 60. Subject to general conflict of inter- 
est rules, a lawyer may represent police offic- 
ers who are referred by a professional organi- 
zation of which they are members on a case- 
by-case basis and also represent criminal 
defendants. 

RPC 65. The public defender’s office should 
be considered as a single law firm and staff 
attorneys may not represent codefendants 
with conflicting interests unless both consent 
and can be adequately represented. 

RPC 72. An attorney hired by the Bureau of 
Indian Affairs to prosecute criminal charges 
before a tribal court may represent defendants 
in state or federal court despite the fact that 
the defendants have been arrested by mem- 
bers of the tribal police force. 

RPC 73. Opinion clarifies two lines of au- 
thority in prior ethics opinions. Where an 
attorney serves on a governing body, such as a 
county commission, the attorney is disquali- 
fied from representing criminal defendants 
where a member of the sheriff’s department is 
a prosecuting witness. The attorney’s partners 
are not disqualified. 

Where an attorney advises a governing body, 
such as a county commission, but is not a 
commissioner herself, and in that capacity 
represents the sheriff’s department relative to 
criminal matters, the attorney may not repre- 
sent criminal defendants if a member of the 
sheriff’s department will be a prosecuting wit- 

ness. In this situation the attorney’s partners 
would also be disqualified from representing 
the criminal defendants. 

RPC 74. A firm which employs a paralegal is 
not disqualified from representing an interest 
adverse to that of a party represented by the 
firm for which the paralegal previously worked 
if the paralegal is screened from participation 
in the case. 

RPC 91. An attorney employed by the in- 
surer to represent the insured and its own 
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interests may not send the insurer a letter on 


behalf of the insured demanding settlement 
within the policy limits. 

RPC 92. An attorney representing both the 
insurer and the insured need not surrender to 
the insured copies of all correspondence con- 
cerning the case between herself and the in- 
surer. 

RPC 95. An assistant district attorney may 
prosecute cases while serving on the school 
board. 

RPC 100. An attorney serving on a hospital 
ethics committee is not automatically disqual- 
ified from representing interests adverse to 
the hospital or its staff physicians. 

RPC 102. A lawyer may not permit the 
employment of court reporting services to be 
influenced by the possibility that the lawyer’s 
employees might receive premiums, prizes or 
other personal benefits. 

RPC 103. A lawyer for the insured and the 
insurer may not enter voluntary dismissal of 
the insured’s counterclaim without the in- 
sured’s consent. 

RPC 105. A public defender may represent 
criminal defendants while serving on the 
school board. 

RPC 109. An attorney may not represent 
parents as guardians ad litem for their injured 
child and as individuals concerning their re- 
lated tort claims after having received a joint 
settlement offer which is insufficient to fully 
satisfy all claims. 

RPC 110. An attorney employed by an in- 
surer to defend in the name of the defendant 
pursuant to underinsured motorist coverage 
may not communicate with that individual 
without the consent of another attorney em- 
ployed to represent that individual by her 
liability insurer, and the attorney employed by 
the liability insurer may not take a position on 
behalf of the insurer which is adverse to the 
insured. 

RPC 111. An attorney retained by a liability 
insurer to defend its insured may not advise 
insured or insurer regarding the plaintiff’s 
offer to limit the insured’s liability in exchange 
for consent to an amendment of the complaint 
to add a punitive damages claim. 

RPC 112. An attorney retained by an in- 
surer to defend its insured may not advise 
insurer or insured regarding the plaintiff's 
offer to limit the insured’s liability in exchange 
for an admission of liability. 

RPC 1238. An attorney may represent par- 
ents and an independent guardian ad litem for 
their child concerning related tort claims un- 
der certain circumstances. 

RPC 131. An attorney employed to repre- 
sent a county in appellate matters may also 
sue the county’s department of social services 
if the county and the plaintiffs consent. 

RPC 140. There is no disqualifying conflict 
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of interest where an attorney is retained by an 
insurer to represent an insured during the 
pendency of a declaratory judgment action 
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relating to coverage in which the attorney is a 


nonparticipant. 

RPC 151. Where an insurance company and 
its policyholder are both parties to an action, a 
lawyer who is a full-time employee of the 
insurance company may not represent both 
the insurance company and the policyholder 
because of the “diluted responsibility” to the 
policyholder created by the employment rela- 
tionship between the lawyer and the insurance 
company. 

RPC 154. An attorney may not represent 
the insured, her liability insurer and the same 
insurer relative to underinsured motorist cov- 
erage carried by the plaintiff. 

RPC 160 (Second Revision). A lawyer 
whose associate is a member of a hospital’s 
board of trustees may not sue the hospital on 
behalf of a client. 

RPC 168. A lawyer may ask her client for a 
waiver of objection to a possible future repre- 
sentation presenting a conflict of interest if 
certain conditions are met. 

RPC 170. A lawyer may jointly represent a 
personal injury victim and the medical insur- 
ance carrier that holds a subrogation agree- 


ment with the victim provided the victim con-’ 


sents and the lawyer withdraws upon the 
development of an actual conflict of interest. 

RPC 177. A lawyer may represent the in- 
sured, his liability insurer, and the same in- 
surer relative to underinsured motorist cover- 
age carried by the plaintiff if the insurer 
waives its subrogation rights against the in- 
sured and the plaintiff executes a covenant not 
to enforce judgment. 

RPC 207 (Second Revision). A lawyer 
may represent an insured in a bad faith action 
against his insurer for failure to pay a liability 
claim brought by a claimant who is repre- 
sented by the same lawyer. 

RPC 228. A lawyer for a personal injury 
victim may not execute an agreement to in- 
demnify the tortfeasor’s liability insurance 
carrier against the unpaid liens of medical 
providers. 

RPC 229. A lawyer who jointly represented 
a husband and wife in the preparation and 
execution of estate planning documents may 
not prepare a codicil to the will of one spouse 
without the knowledge of the other spouse if 
the codicil will affect adversely the interests of 
the other spouse or each spouse agreed not to 
change the estate plan without informing the 
other spouse. 

RPC 251. A lawyer may represent multiple 
claimants in a personal injury case, even 
though the available insurance proceeds are 
insufficient to compensate all claimants fully, 
provided each claimant, or his or her legal 
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representative, gives informed consent to the 
representation and the lawyer does not advo- 
cate against the interest of any client in the 
division of the insurance proceeds. 


Il. REAL PROPERTY CONFLICTS. 


CPR 100. (See also RPC 210 and 97 
Formal Ethics Opinion 8.) In the usual 
residential loan transaction: 

(a) A lawyer may ethically represent both 
the borrower and the lender. 

(b) If the lawyer intends not to represent 
both the borrower and the lender, he must give 
timely notice to the one he intends not to 
represent of this fact, so that the one not 
represented may secure separate and timely 
representation. 

(c) If the lawyer does not give such notice, 
he shall be deemed to represent both the 
borrower and the lender. 

(d) If the lawyer represents only the bor- 
rower, he may nevertheless ethically provide 
the title and lien priority assurances required 
by the lender as a condition of the loan. 

(e) The lawyer shall clearly state to his 
client(s), whether the borrower or the lender, 
or both, whom he represents and the general 
scope of his representation. 

(f) If the lawyer does not represent both 
principals, and the one he does not represent 
retains another lawyer to represent him, both 
lawyers should fully cooperate with each other 
in serving the interests of their respective 
clients and in closing the loan promptly. 

(g) If the lawyer represents both the bor- 
rower and the lender, he may be ethically 
barred from representing either one (without 
the consent of the other) if a controversy arises 
between the borrower and the lender before, 
during or after the closing. 

It is not unethical for a lawyer representing 
the borrower and the lender (or either) in the 
usual residential loan transaction to prepare a 
deed from the seller to the buyer, collect the 
purchase price for the seller, or draft other 
documents (such as a second deed of trust and 
not secured thereby) as may be necessary to 
complete the transaction between the seller 
and the buyer in accordance with their agree- 
ment, and charge the seller therefor. 

It is not unethical for the lawyer represent- 
ing the borrower, the lender and the seller (or 
one or more of them) to provide the title 
insurer with an opinion on title sufficient to 
issue a mortgagee’s title insurance policy, the 
premium for which is normally paid by the 
borrower. 

CPR 107. An attorney/trustee in a foreclo- 
sure proceeding which is not contested by the 
owner-borrower may represent the lender in 
resisting a tenant’s suit to restrain foreclosure. 
(But see RPC 82.) 
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CPR 137. An attorney/trustee in a foreclo- 
sure proceeding may not represent the lender 
when the foreclosure is contested by the bor- 
rower. (But see RPC 82.) 

CPR 166. An attorney/trustee cannot ethi- 
cally represent either the lender or the bor- 
rower in a role of advocacy at any state of the 
foreclosure proceeding. In the absence of con- 
troversy the trustee may present, on behalf of 
the lender, the evidence necessary to support 
the clerk’s findings essential to a foreclosure 
order. Even if the proceeding is adversary, he 
may ethically perform for himself such legal 
services as are necessary to the performance of 
his fiduciary duties. (See also RPC 82.) 

CPR 201. When an attorney/trustee learns 
that a foreclosure will be contested, he may 
resign as trustee and represent the lender. 
(See also RPC 82.) 

CPR 220. An attorney's secretary may not 
be trustee if the attorney wishes to represent 
the lender at a contested foreclosure. 

CPR 264. After initiating foreclosure, an 
attorney/trustee may not represent the lender 

in defense of the borrower’s suit for injunctive 
relief. (See also RPC 82.) 

CPR 275. An attorney who is part owner of 
a mortgage brokerage firm may certify title to 
real property with respect to which the mort- 
gage broker has arranged financing. 

CPR 297. An attorney/trustee cannot repre- 
sent a husband-debtor in a partition action 
against his wife-debtor, but he may resign as 
trustee and then represent the husband. (See 
also RPC 82.) 

CPR 305. An attorney/trustee cannot repre- 
- sent the lender in bankruptcy court in seeking 
relief from an automatic stay in order to com- 
mence foreclosure. (See also RPC 82.) 

RPC 3. An attorney/trustee is not prohib- 
ited from continuing to serve as trustee in a 
contested foreclosure if he represented the 
seller at the closing. (See also RPC 82.) 

RPC 40. For the purposes of a real estate 
transaction, an attorney may, with proper no- 
tice to the borrower, represent only the lender, 
and the lender may prepare the closing docu- 
ments. (See also RPC 41.) 

RPC 44. A closing attorney must follow the 
lender’s closing instruction that closing docu- 
ments be recorded prior to disbursement. 

RPC 46. An attorney acting as trustee in a 
foreclosure proceeding may not, while serving 
in that capacity, file a motion to have an 
automatic stay lifted in the debtor’s bank- 
ruptcy proceeding. (See also RPC 82.) 

RPC 49. Attorneys who own stock in a real 
estate company may refer clients to the com- 
pany if such would be in the clients’ best 
interest and there is full disclosure, and such 
attorneys may not close transactions brokered 
by the real estate firm. 

RPC 64. A lawyer who served as a trustee 
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may after foreclosure sue the former debtor on 
behalf of the purchaser. (See also RPC 82.) 

RPC 78. A closing attorney cannot make 
conditional delivery of trustee account checks 
to real estate agent before depositing loan 
proceeds against which checks are to be 
drawn. 

RPC 82. This opinion comprehensively re- 
vises the ethical responsibilities of the attor- 
ney-trustee. 

RPC 83. The significance of an attorney’s 
personal interest in property determines 
whether he or she has a conflict of interest 
sufficient to disqualify him or her from render- 
ing a title opinion concerning that property. 

RPC 86. Opinion discusses disbursement 
against uncollected funds, accounting for ear- 
nest money paid outside closing and represen- 
tation of the seller. (See also RPC 191.) 

RPC 88. A lawyer may close a real estate 
transaction brokered by a real estate firm 
which employs the attorney’s secretary as a 
part-time real estate broker. 

RPC 90. A lawyer who as a trustee initiated 
a foreclosure proceeding may resign as trustee 
after the foreclosure is contested and act as 
lender’s counsel. (See also RPC 82.) 

RPC 121. A borrower’s lawyer may render a 
legal opinion to the lender. 

RPC 185. A lawyer who owns any stock in a 
title insurance agency may not give title opin- 
ions to the title insurance company for which 
the title insurance agency issues policies. 

RPC 188. A lawyer may close a real estate 
transaction brokered by the lawyer’s spouse 
with the consent of the parties to the transac- 
tion. 

RPC 201. Opinion explores the circum- 
stances under which a lawyer who is also a 
real estate salesperson may close real estate 
transactions brokered by the real estate com- 
pany with which he is affiliated. 

RPC 210. Opinion examines the circum- 
stances in which it is acceptable for a lawyer to 
represent the buyer, seller, and the lender in 
the closing of a residential real estate transac- 
tion. 

RPC 248. A lawyer who owns stock in a 
mortgage brokerage corporation may not act 
as the settlement agent for a loan brokered by 
the corporation nor may the other lawyers in 
the firm certify title or act as settlement agent 
for the closing. 

97 Formal Ethics Opinion 8. Opinion ex- 
amines the circumstances in which it is accept- 
able for the lawyer who regularly represents a 
real estate developer to represent the buyer 
and the developer in the closing of a residen- 
tial real estate transaction. 

98 Formal Ethics Opinion 10. Opinion 
rules that an insurance defense lawyer may 
not disclose confidential information about an 
insured’s representation in bills submitted to 
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an independent audit company at the insur- 
ance carrier’s request unless the insured con- 
sents. 

98 Formal Ethics Opinion 11. Opinion 
rules that. the fiduciary relationship that 
arises when a lawyer serves as an escrow 
agent demands that the lawyer be impartial to 
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both the obligor and the obligee and, therefore, 
the lawyer may not act as advocate for either 
party against the other. Once the fiduciary 
duties of the escrow agent terminate, the law- 
yer may take a position adverse to the obligor 
or the obligee provided the lawyer is not oth- 
erwise disqualified. 


Rule 1.8. Conflict of interest: Prohibited transactions and other spe- 
cific applications. 


(a) A lawyer shall not enter into.a business transaction with a client under 
any circumstances unless it is fair to the client. A lawyer shall not enter into 
a business transaction with a client in which the lawyer and the client have 
differing interests and wherein the client expects the lawyer to exercise his or 
her independent professional judgment for the protection of the client, unless: 

(1) the transaction and terms on which the lawyer acquires the interest are 
fair and reasonable to the client and are disclosed and transmitted in writing 
to the client in a manner which can be reasonably understood by the client; 

(2) the client is given a reasonable opportunity to seek the advice of 
independent counsel in the transaction; and 

(3) the chent consents in writing. 

(b) During or subsequent to legal representation of a client, a lawyer shall 
not enter into a business transaction with a client for which a fee or 
commission will be charged in lieu of, or in addition to, a legal fee, if the 
business transaction is related to the subject matter of the legal representa- 
tion, any financial proceeds from the representation, or any information, 
confidential or otherwise, acquired by the lawyer during the course of the 
representation. 

(c) A lawyer shall not prepare an instrument giving the lawyer or a person 
related to the lawyer as parent, child, sibling, or spouse any substantial gift 
from a client, including a testamentary gift, except where the client is related 
to the donee. 

(d) Prior to the conclusion of representation of a client, a lawyer shall not 
make or negotiate an agreement giving the lawyer publication, literary, or 
media rights to a portrayal or account based in substantial part on information 
relating to the representation. | 

(e) A lawyer shall not provide financial assistance to a client in connection 
with pending or contemplated litigation except that a lawyer may advance 
court costs and expenses of litigation including expenses of investigation and 
medical examinations and cost of obtaining and presenting evidence, provided 
the client remains ultimately liable for such costs and expenses. 

(f) Alawyer shall not accept compensation for representing a client from one 
other than the client unless: ) 

(1) the client consents after consultation; 

(2) there is no interference with the lawyer’s independence of professional 
judgment or with the client-lawyer relationship; and 

(3) information relating to representation of the client is protected as 
required by Rule 1.6. | 

(g) A lawyer who represents two or more clients shall not participate in 
making an aggregate settlement of the claims of or against the clients, or in a 
criminal case, an aggregated agreement as to guilty or nolo contendere pleas, 
unless each client consents after consultation, including disclosure of the 
existence and nature of all the claims or pleas involved and of the participation 
of each person in the settlement. 

(h) A lawyer shall not make an agreement prospectively limiting the 
lawyer’s liability to a client for malpractice unless permitted by law and the 
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client is independently represented in making the agreement, or settle a claim 
for such hability with an unrepresented client or former client without first 
advising that person in writing that independent representation is appropriate 
in connection therewith. 

(i) A lawyer related to another lawyer as parent, child, sibling, or spouse. 
shall not represent a client in a representation directly adverse to a person who 
the lawyer knows is represented by the other lawyer except upon consent by 
the client after consultation regarding the relationship. This provision shall 
not be construed to disqualify other lawyers in the affected lawyer’s firm. 

(j) Alawyer shall not acquire a proprietary interest in the cause of action or 
subject matter of litigation the lawyer is conducting for a client, except that the 
lawyer may: 

(1) acquire a lien to secure the lawyer’s fee or expenses, provided the 
requirements of Rule 1.8(a) are satisfied; and 

(2) contract with a client for a reasonable contingent fee in a civil case, 
except as prohibited by Rule 1.5. 


COMMENT 
Transactions Between Client and Lawyer ever, the client should have the detached ad- 
As a general principle, all transactions be- vice that another lawyer can _ provide. 
tween client and lawyer should be fair and Paragraph (c) recognizes an exception where 
reasonable to the client. In such transactions, the client is a relative of the donee or the gift is 
a review by independent counsel on behalf of not substantial. 


the client is often advisable. Furthermore, a 
lawyer may not exploit information relating to 
the representation to the client’s disadvan- 
tage. For example, a lawyer who has learned 
that the client is investing in specific real 
estate may not, without the client’s consent, 
seek to acquire nearby property where doing 
so would adversely affect the client’s plan for 
investment. Paragraph (a) does not, however, 
apply to standard commercial transactions be- 
tween the lawyer and the client for products or 
services that the client generally markets to 


others, for example, banking or brokerage ser- erty from agreeing that the lawyer's fee shall 
vices, medical services, products manufac- consist of a share in ownership in the property, 


tured or distributed by the client, and utility if the arrangement conforms to Rule 1.5 and 


Literary Rights 

An agreement by which a lawyer acquires 
literary or media rights concerning the con- 
duct of the representation creates a conflict 
between the interests of the client and the 
personal interests of the lawyer. Measures 
suitable in the representation of the client may 
detract from the publication value of an ac- 
count of the representation. Paragraph (d) 
does not prohibit a lawyer representing a cli- 
ent in a transaction concerning literary prop- 


services. In such transactions, the lawyer has paragraph ()). 
no advantage in dealing with the client, and Person Paying for a Lawyer’s Services 
the restrictions in paragraph (a) are unneces- A lawyer may be paid from a source other 
sary and impracticable. than the client. Paragraph (f) requires disclo- 
Because of the actual and potential conflicts sure of the fact that the lawyer’s services are 
of interests, paragraph (b) prohibits the sale of being paid for by a third party. Such an ar- 
business services to a client or former client if rangement must also conform to the require- 
the proposed transaction relates to the subject ments of Rule 1.6 concerning confidentiality 
matter or the proceeds of representation. For and Rule 1.7 concerning conflict of interest. 
example, a lawyer who is also a securities For instance, when a corporation and its direc- 
broker or insurance agent should not endeavor tors or employees are involved in a controversy 
to sell securities or insurance to a client when in which they have conflicting interests, the 
_ the lawyer knows by virtue of the representa- corporation may provide funds for separate 
tion that such client has received funds suit- —jga] representation of the directors or employ- 
able for investment. : ees if the clients consent after consultation and 
A lawyer may accept a gift from a client, if the arrangement ensures the lawyer's profes- 
the transaction meets general standards of sional independence. Where the client is a 
fairness. For example, a simple gift such as a class, consent may be obtained on behalf of the 
present given at a holiday or as a token of class by court-supervised procedure. 
appreciation is permitted. If effectuation of a 
substantial gift requires preparing a legal in- Limiting Liability 
strument such as a will or conveyance, how- Paragraph (h) is not intended to apply to 
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customary qualifications and limitations in 
legal opinions and memoranda. 


Family Relationships Between Lawyers 
Paragraph (i) applies to related lawyers who 
are in different firms. Related lawyers in the 
same firm are governed by Rules 1.7, 1.9, and 
1.10. The disqualification stated in paragraph 
(i) is personal and is not imputed to members 
of firms with whom the lawyers are associated. 


Acquisition of Interest in Litigation 
Paragraph (j) states the general rule that 
lawyers are prohibited from acquiring a pro- 
prietary interest in litigation. The rule, which 
has its basis in common law champerty and 
maintenance, is subject to specific exceptions 
developed in decisional law and continued in 
these Rules, such as the exception for reason- 
able contingent fees set forth in Rule 1.5 and 
the exception for certain advances of the costs 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 1.8 is similar to 
Model Rule 1.8 except that Rule 1.8(b) has no 
counterpart in the Model Rules. Rule 1.8(a) is 
similar to Rule 5.4(a) of the superseded (1985) 
Rules of Professional Conduct. The provisions 
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of litigation set forth in paragraph (e). The rule 
also permits a lawyer to acquire a lien to 
secure the lawyer’s fee or expenses provided 
the requirements of Rule 1.7(b) are satisfied. 
Specifically, the lawyer must reasonably be- 
lieve that the representation will not be ad- 
versely affected after taking into account the 
possibility that the acquisition of a proprietary 


interest in the client’s cause of action or any 


res involved therein may cloud the lawyer’s 
judgment and impair the lawyer’s ability to 
function as an advocate. The lawyer must also 
disclose the risks involved prior to obtaining 
the client’s consent. Prior to initiating a fore- 
closure on property subject to a lien securing a 
legal fee, the lawyer must notify the client of 
the right to require the lawyer to participate in 
the mandatory fee dispute arbitration pro- 
gram. See Rule 1.6(f). 


of Rule 1.8(b) through (j) correspond to Rules 
5.4(c), 5.5, 5.4(b), 5.3(b), 5.6,.5.7, 5.8, 5:9 and 
5.3(a) of the superseded (1985) Rules of Pro- 
fessional Conduct, respectively. / 


Legal Periodicals. — For article, “Mal- 
practice and Ethical Considerations,” see 19 
N.C. Cent. L.J. 165 (1991). 


CASE NOTES 


A fee arrangement whereby a law firm 
would receive a one-third interest in the 
shares it was representing in a derivative 
action by minority shareholders of a corpora- 
tion against the directors of the corporation 
did not constitute an acquisition by the law 
firm of an improper interest in the subject 
matter of the litigation. Swenson v. Thibaut, 
39 N.C. App. 77, 250 S.E.2d 279 (1978), appeal 
dismissed, 296 N.C. 740, 254 S.E.2d 181 
G97 9): 

Release Exonerating Attorney. — The 
attorney violated the Code of Professional Re- 
sponsibility by having his client sign a release 
in an attempt to exonerate himself from mal- 
practice. North Carolina State Bar v. Frazier, 
62 N.C. App. 172, 302 S.E.2d 648, appeal 
dismissed, 308 N.C. 677, 303 S.E.2d 546 
(1983). 

Obligation to Pay Expert. — When a 


lawyer hiring an expert to help on a case says 
or does nothing to indicate that the obligation 
to pay is not his, the expert can reasonably 
assume that the lawyer is the contracting 
party, rather than the client. Gualtieri v. 
Burleson, 84 N.C. App. 650, 353 S.E.2d 652, 
disc. rev. denied, 320 N.C. 168, 358 S.E.2d 50 
(LOST) ae : 

Liability for Costs of Class Action. — 
Where class representative plaintiffs agreed 
with their counsel that counsel — rather than 


‘the class members or class representatives — 


would bear ultimate liability for the costs and 
expenses of litigation the arrangement was 
ethical and in no way impacted upon the 
adequacy of counsel under Federal Rules of 
Civil Procedure Rule 23(a)(4). In re Southeast 
Hotel Properties Ltd. Partnership Investor 
Litig., 151 F.R.D. 597 (W.D.N.C. 1993). 


DISCIPLINARY HEARING NOTES 


The attorney accepted compensation from 
someone other than his client without the 
knowledge or consent of his client. Private 


Reprimand. 79 DHC 26. 
Among other things, the attorney invested 
the proceeds from a wrongful death action in a 
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corporation in which the attorney owned a 
90% interest, without the knowledge or con- 
sent of his client. Attorney also attempted to 
exonerate himself or limit his liability for 
malpractice by presenting his client with a 
document entitled “Release” and procuring his 
client’s signature. Eighteen Month Suspen- 
sion. 80 DHC 16. 

In addition to other misconduct, the attor- 
ney required the client to sign a release form 
exonerating the attorney from liability for 
malpractice before turning over the client’s 
files. One Year Suspension. 81 DHC 4. 

The attorney certified title to 77 acres of his 
client’s land. A dispute ensured over 47 acres. 
The attorney advised the client that it would 
cost $5,000 to settle the dispute. The client 
could not afford this amount so the attorney 
offered to purchase all the property for $2800. 
The client sold the property to the attorney for 
$3550. The attorney did not pay fair market 
value for the property and later sold the prop- 
erty for $30,000. Eighteen Month Suspension. 
85 DHC 7. 

The attorney entered into a contract with a 
client to purchase property of the client which 
proved ultimately to be unfair to the client. Six 
Month Suspension, stayed three years upon 
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certain conditions. 89 DHC 41. 

The attorney had a client sign an agreement 
prospectively limiting the attorney’s malprac- 
tice liability to the client, at a time when the 
chent was not represented by independent 
counsel and without advising her to obtain 
such counsel. One Year Suspension, stayed for 
three years upon conditions. 90 DHC 23. 

Attorney purchased house from 81-year-old 
client for less than fair market value without 
fully disclosing risks of transaction and with- 
out advising client to seek independent coun- 
sel. One Year Suspension, stayed for three 
years and order to reconvey property to client. 
92 DHC 8. 

Among other things, attorney borrowed 
money from client funds on deposit in his trust 
account without evidencing these transactions 
by promissory notes or other documentation. 
One Year Suspension, stayed for three years 
upon certain conditions. 93 DHC 20. 

Attorney borrowed $10,000 of insurance pro- 
ceeds from a disabled widow without securing 
the loan, without providing for the payment of 
interest and without advising the widow to 
consult independent counsel. Two Year Sus- 
pension, one year stayed upon certain condi- 
tion. 93 DHC 35. 


: ETHICS OPINION NOTES 


CPR 11. An attorney may contract to re- 
ceive an interest in real property as a contin- 
gent fee for legal representation in an action to 
clear title to the subject property. 

CPR 121. It is permissible for the defendant 
in an uncontested divorce to pay the plaintiff’s 
attorney. 

CPR 135. It is not improper for a legal aid 
society to request clients to donate unused 
trust funds to the society. 

CPR 157. An attorney handling a personal 
injury case may advance the cost of the client’s 
medical examination if such is actually an 
expense of litigation for which the client re- 
mains ultimately liable. 

CPR 241. An attorney may practice law and 
sell insurance but must keep the law practice 
and the insurance business separate in all 
respects. The attorney should not sell insur- 
ance to clients for whom he has provided legal 
services involving estate planning. 

CPR 291. An attorney who has procured a 
judgment for a client that has not been col- 
lected by the ninth year may purchase the 
judgment if the client does wish to renew it, 
but this practice is not encouraged. 

CPR 295. An attorney who refers a client- 
creditor to a collection agency may accept 
payment only from the client for legal services 
rendered to the client. 

CPR 346. An attorney may represent a 
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defendant employee of a city and accept pay- 
ment of his fee from the city even though the 
employee may cross-claim against city. 

CPR 364. An attorney may not purchase a 
judgment even though the client needs money 
immediately. 

RPC 11. Full disclosure and clients’ consent 
are necessary only when both spouses person- 
ally participate as counsel. 

RPC 24. An attorney may not purchase his 
client’s property at an execution sale on his 
own account. 

RPC 76. A lawyer may advance his client’s 
fine. 

RPC 80. A lawyer may not lend money to a 
client who is represented in pending or con- 
templated litigation except to finance costs of 
litigation. 

RPC 124. An attorney may not agree to bear 
the costs of federal class action litigation. 

RPC 134. An attorney may not accept an 
assignment of her client’s judgment while rep- 
resenting the client on appeal of the judgment. 

RPC 167. A lawyer may accept compensa- 
tion from a potentially adverse insurance car- 
rier for representing a minor in the court 
approval of a personal injury settlement pro- 
vided the lawyer is able to represent the mi- 
nor’s interests without regard to who is actu- 
ally paying for his services. 

RPC 173. A lawyer who represents a client 
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on a criminal charge may not lend the client forward the client’s support payments to the 
the money necessary to post bond. lawyer in order to satisfy the client’s legal fees. 

RPC .186. A lawyer who represents a client ‘RPC 238. A lawyer is subject to the Rules of 
in a pending domestic action may take a prom- Professional Conduct with respect to the pro- 
issory note secured by a deed of trust as vision of a law related service, such as finan- 
payment for the lawyer’s fee even though the cial planning, if the law related service is 
deed of trust is on real property that is or may provided in circumstances that are not distinct 
be the subject of the domestic action. from the lawyer’s provision of legal services to 


RPC 187. A lawyer may not ask a client for clients: 
authorization to instruct the clerk of court to 


Rule 1.9. Conflict of interest: Former client. 


(a) A lawyer who has formerly represented a client in a matter shall not 
thereafter represent another person in the same or a substantially related 
matter in which that person’s interests are materially adverse to the interests 
of the former client unless the former client consents after consultation. 

(b) A lawyer shall not knowingly represent a person in the same or a 
substantially related matter in which a firm with which the lawyer forms Bi 
was associated had previously represented a client: . 

(1) whose interests are materially adverse to that person; and 

(2) about whom the lawyer had acquired information protected by Rules 1.6 
and 1.9(c) that is material to the matter; unless the former client consents after 
consultation. 

(c) A lawyer who has formerly represented a client in a matter or whose 
present or former firm has formerly represented a client in a matter shall not 
thereafter: 

(1) use ponhdeneal information protected from disclosure by Rule 1.6 to the 
disadvantage of the former client except as Rule 1.6 or Rule 3.3 would permit 
or require with respect to a client, or when the information has become 
generally known; or 

(2) reveal confidential information protected from disclosure by Rule 1.6 
except as Rule 1.6 or Rule 3.3 would permit or require with respect to a client. 


COMMENT 
The principles in Rule 1.7 determine signment of military lawyers between defense 
whether the interests of the present and and prosecution functions within the same 
former client are adverse. Thus, a lawyer could military jurisdiction. The underlying question 
not properly seek to rescind on behalf of a new is whether the lawyer was so involved in the 
client a contract drafted on behalf of the matter that the subsequent representation can 
former client. So also a lawyer who has prose- be justly regarded as a changing of sides in the 
cuted an accused person could not properly matter in question, 
represent the accused in a subsequent civil 
action against the government concerning the Lawyers Moving Between Firms 
same transaction. When lawyers have been associated within a 
The scope of a “matter” for purposes of this firm but then end their association, the ques- 
Rule may depend on the facts of a particular tion of whether a lawyer should undertake 
situation or transaction. The lawyer’s involve- _ representation is more complicated. There are 
ment in a matter can also be a question of several competing considerations. First, the 
degree. When a lawyer has been directly in- client previously represented. by the former 
volved in a specific transaction, subsequent firm must be reasonably assured that the 
representation of other clients with materially principle of loyalty to the client is not compro- 
_ adverse interests clearly is prohibited. On the mised. Second, the rule should not be so 
other hand, a lawyer who recurrently handled broadly cast as to preclude other persons from 
a type of problem for a former client is not having reasonable choice of legal counsel. 
precluded from later representing another cli- Third, the rule should not unreasonably ham- 
ent in a wholly distinct problem of that type per lawyers from forming new associations 
even though the subsequent representation and taking on new clients after having left a 
involves a position adverse to the prior client. previous association. In this connection, it 
Similar considerations can apply to the reas- should be recognized that today many lawyers 
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practice in firms, that many lawyers to some 
degree limit their practice to one field or an- 
other, and that many move from one associa- 
tion to another several times in their careers. 
If the concept of imputation were applied with 
unqualified rigor, the result would be radical 
curtailment of the opportunity of lawyers to 
move from one practice setting to another and 
of the opportunity of clients to change counsel. 

Reconciliation of these competing principles 
in the past has been attempted under two 
rubrics. One approach has been to seek per se 
rules of disqualification. For example, it has 
been held that a partner in a law firm is 
conclusively presumed to have access to all 
confidences concerning all clients of the firm. 
Under this analysis, if a lawyer has been a 
partner in one law firm and then becomes a 
partner in another law firm, there may be a 
presumption that all confidences known by the 
partner in the first firm are known to all 
partners in the second firm. This presumption 
might properly be applied in some circum- 
stances, especially where the client has been 
extensively represented, but may be unrealis- 
tic where the client was represented only for 
limited purposes. Furthermore, such a rigid 
rule exaggerates the difference between a 
partner and an associate in modern law firms. 

The other rubric formerly used for dealing 
with disqualification is the appearance of im- 
propriety. This rubric has a two fold problem. 
First, the appearance of impropriety can be 
taken to include any new client-lawyer rela- 
tionship that might make a former client feel 
anxious. If that meaning were adopted, dis- 
qualification would become little more than a 
question of subjective judgment by the former 
client. Second, since “impropriety” is unde- 
fined, the term “appearance of impropriety” is 
question-begging. It therefore has to be recog- 
nized that the problem of disqualification can- 
not be properly resolved either by simple anal- 
ogy to a lawyer practicing alone or by the very 
general concept of appearance of impropriety. 


Confidentiality 

Preserving confidentiality is a question of 
access to information. Access to information, in 
turn, is essentially a question of fact in partic- 
ular circumstances, aided by inferences, de- 
ductions or working presumptions that rea- 
sonably may be made about the way in which 
lawyers work together. A lawyer may have 
general access to files of all clients of a law firm 
and may regularly participate in discussions of 
their affairs; it should be inferred that such a 
lawyer in fact is privy to all information about 
all the firm’s clients. In contrast, another law- 
yer may have access to the files of only a 
limited number of clients and participate in 
discussions of the affairs of no other clients; in 
the absence of information to the contrary, it 


REVISED RULES OF PROFESSIONAL CONDUCT 


531 


Rule 1.9 


should be inferred that such a lawyer in fact is 
privy to information about the clients actually 
served but not those of other clients. 

Application of paragraph (b) depends on a 
situation’s particular facts. In such an inquiry, 
the burden of proof should rest upon the firm 
whose disqualification is sought. 

Paragraph (b) operates to disqualify the 
lawyer only when the lawyer involved has 
actual knowledge of information protected by 
Rules 1.6 and 1.9(b). Thus, if a lawyer, while 
with one firm, acquired no knowledge or infor- 
mation relating to a particular client of the 
firm, and that lawyer later joined another 
firm, neither the lawyer individually nor the 
second firm is disqualified from representing 
another client in the same or a related matter 
even though the interests of the two clients 
conflict. See Rule 1.10(b) for the restrictions on 
a firm once a lawyer has terminated associa- 
tion with the firm. 

Independent of the question of disqualifica- 
tion of a firm, a lawyer changing professional 
association has a continuing duty to preserve 
confidentiality of information about a client 
formerly represented. See Rules 1.6 and 1.9. 


Adverse Positions 

The second aspect of loyalty to a client is the 
lawyer’s obligation to decline subsequent rep- 
resentations involving positions adverse to a 
former client arising in substantially related 
matters. This obligation requires abstention 
from adverse representation by the individual 
lawyer involved, but does not properly entail 
abstention of other lawyers through imputed 
disqualification. Hence, this aspect of the prob- 
lem is governed by Rule1.9(a). Thus, if a law- 
yer left one firm for another, the new affiliation 
would not preclude the firms involved from 
continuing to represent clients with adverse 
interests in the same or related matters, so 
long as the conditions of paragraphs (b) and (c) 
concerning confidentiality have been met. 

Information acquired by the lawyer in the 
course of representing a client may not subse- 
quently be used or revealed by the lawyer to 
the disadvantage of the client. However, the 
fact that a lawyer has once served a client does 
not preclude the lawyer from using generally 
known information about that client when 
later representing another client. 

Disqualification from subsequent represen- 
tation is for the protection of former clients 
and can be waived by them. A waiver is effec- 
tive only if there is disclosure of the circum- 
stances, including the lawyer’s intended role 
on behalf of the new client. 

With regard to an opposing party’s raising a 
question of conflict of interest, see Comment to 
Rule 1.7. With regard to disqualification of a 
firm with which a lawyer is or was formerly 
associated, see Rule 1.10. 


Rule 1.9 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 1.9 is substantially 
similar to Model Rule 1.9. Rule 1.9(a) is essen- 
tially the same as Rule 5.1(d) of the super- 
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seded (1985) Rules of Professional Conduct. 
Rule 1.9(b) corresponds to Rule 5.11(b) of the 
superseded (1985) Rules of Professional Con- 
duct and Rule 1.9(c) has no counterpart in the 
superseded Rules. 


CASE NOTES 


Conflict of Interest Not Shown. — There 
was no conflict of interest involved where the 
attorney for the plaintiff in an action to im- 
press a trust had represented a defendant in a 
divorce action against her former husband, her 
co-defendant in this action. In this case the 
former client had consented to the attorney’s 
representation of the current client, her foster 
mother, who knew of the prior representation. 
Saintsing v. Taylor, 57 N.C. App. 467, 291 
S.E.2d 880, cert. denied, 306 N.C. 558, 294 
S.E.2d 224 (1982). 

Refusal to Disqualify Counsel. — In a 
derivative action in which the defendant 
waited 22 months before moving to disqualify 
the plaintiffs’ counsel on the ground of prior 


representation of the defendant by the attor- 
ney who referred the derivative action to the 
plaintiffs’ counsel, the trial court did not abuse 
its discretion in refusing to disqualify counsel. 
Lowder v. All Star Mills Inc., 60 N.C. App. 275, 
300 S.E.2d 230, aff’d in part, rev'd in part, 309 
N.C. 695, 309 S.E.2d 193 (1983). 

Law firm was disqualified from repre- 
senting plaintiff computer company in copy- 
right case against another company which 
hired three of plaintiff’s engineers where the 
law firm had previously represented one of the 
engineers. Robert Woodhead, Ince. vy. 
Datawatch Corp., 934 F. Supp. 181 (E.D.N.C. 
1995). 


DISCIPLINARY HEARING NOTES 


Attorney assisted former in-house counsel to 
Firestone Tire & Rubber Company to engage 
in conflict of interest by accepting assistance of 
the former in-house counsel in preparing com- 


plex products liability action against 
Firestone. Attorney also improperly divided 
settlement proceeds with the former in-house 
counsel. Disbarred. 96 DHC 16. 


ETHICS OPINION NOTES 


CPR 93. A law firm may not continue to 
represent a husband charged with his wife’s 
murder after the public defender who had 
represented a codefendant who had agreed to 
testify against the husband in the same case 
joins the firm. 

CPR 119. It is improper for a judgement 
creditor’s attorney or his partner or his lay 
employee to serve as a referee in supplemental 
proceedings. 

CPR 140. It is improper for an attorney who 
formerly represented a creditor to later repre- 
sent the debtor in the same action. 

CPR 147. An attorney cannot defend an 
action brought by a former client when confi- 
dential information obtained during the prior 
representation would be relevant to the de- 
fense of the current action. 

CPR 159. It is proper for an attorney to 
prepare a will for a woman and later represent 
her husband in a domestic action so long as the 
prior representation is not substantially re- 
lated to the present action. 

CPR 169. An attorney may represent the 
defendant in a lawsuit after having been first 
approached by the plaintiff if no attorney- 
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client relationship was formed. 

CPR 195. An attorney may not act as a 
private prosecutor against a former client who 
sought his advice concerning the domestic 
problems which culminated in the subject ho- 
micide. 

CPR 243. An attorney may certify title to 
the State for purposes of condemnation and 
later represent the landowner against the 
State in a suit for damages if all consent. 

CPR 273. An attorney may not represent a 
neighborhood group in opposition to another 
group he previously represented concerning 
the same or substantially related subject mat- 
ter. 

RPC 32. An attorney who represented a 
husband and wife in certain matters may not 
later represent the husband in an action for 
alimony and equitable distribution. 

RPC 45. An attorney whose partner repre- 
sented the adverse party prior to joining the 
firm is not disqualified unless the partner 
acquired confidential information material to 
the current dispute. 

RPC 53. A lawyer may sue a municipality 
although his partner serves as a member of its 


Rule 1.10 


governing body. (But see RPC 160.) 

RPC 137. An attorney who formerly repre- 
sented an estate may not subsequently defend 
the former personal representative against a 
claim brought by the estate. 

RPC 144. A lawyer having undertaken to 
represent two clients in the same matter may 
not thereafter represent one against the other 
in the event their interests become adverse 
without the consent of the other. 

RPC 168. A lawyer may ask her client for a 
waiver of objection to a possible future repre- 
sentation presenting a conflict of interest if 
certain conditions are met. 

RPC 229. A lawyer who jointly represented 
a husband and wife in the preparation and 
execution of estate planning documents may 
not prepare a codicil to the will of one spouse 


REVISED RULES OF PROFESSIONAL CONDUCT 


Rule 1.10 


without the knowledge of the other spouse if 
the codicil will affect adversely the interests of 
the other spouse or each spouse agreed not to 
change the estate plan without informing the 
other spouse. 

RPC 244. Although a lawyer asks a prospec- 
tive client to sign a form stating that no 
client-lawyer relationship will be created by 
reason of a free consultation with the lawyer, 
the lawyer may not subsequently disclaim the 
creation of a client-lawyer relationship and 
represent the opposing party. 

RPC 246. Under certain circumstances, a 
lawyer may not represent a party whose inter- 
ests are opposed to the interests of a prospec- 
tive client if confidential information of the 
prospective client must be used in the repre- 
sentation. 


Rule 1.10. Imputed disqualification: General rule. 


(a) While lawyers are associated in a firm, none of them shall knowingly 
represent a client when any one of them practicing alone would be prohibited 
from doing so by Rules 1.7, 1.8(c), 1.9 or 2.2. 

(b) When a lawyer has terminated an association with a firm, the firm is not 
prohibited from thereafter representing a person with interests materially 
adverse to those of a client represented by the formerly associated lawyer and 
not currently represented by the firm, unless: 

(1) the matter is the same or substantially related to that in which the 
formerly associated lawyer represented the client; and 

(2) any lawyer remaining in the firm has information protected by Rules 1.6 
and 1.9(c) that is material to the matter. 

_(c) A disqualification prescribed by this rule may be waived by the affected 
client under the conditions stated in Rule 1.7. 


COMMENT 


Definition of “Firm” 

For purposes of the Rules of Professional 
Conduct, the term “firm” includes lawyers in a 
private firm, and lawyers in the legal depart- 
ment of a corporation or other organization, or 
in a legal services organization. Whether two 
or more lawyers constitute a firm within this 
definition can depend on the specific facts. For 
example, two practitioners who share office 
space and occasionally consult or assist each 
other ordinarily would not be regarded as 
constituting a firm. However, if they present 
themselves to the public as a firm or conduct 
themselves as a firm, they should be regarded 
as a firm for the purposes of the Rules. The 
terms of any formal agreement between asso- 
ciated lawyers are relevant in determining 
whether they are a firm, as is the fact that they 
have mutual access to information concerning 
the clients they serve. Furthermore, it is rele- 
vant in doubtful cases to consider the under- 
lying purpose of the Rule that is involved. 

With respect to the law department of an 
organization, there is ordinarily no question 


533 


that the members of the department constitute 
a firm within the meaning of the Rules of 
Professional Conduct. However, there can be 
uncertainty as to the identity of the client. For 
example, it may not be clear whether the law 
department of a corporation represents a sub- 
sidiary or an affiliated corporation, as well as 
the corporation by which the members of the 
department are directly employed. A similar 
question can arise concerning an unincorpo- 
rated association and its local affiliates. 

Similar questions can also arise with respect 
to lawyers in legal aid. Lawyers employed in 
the same unit of a legal service organization 
constitute a firm, but not necessarily those 
employed in separate units. As in the case of 
independent practitioners, whether the law- 
yers should be treated as associated with each 
other can depend on the particular rule that is 
involved and on the specific facts of the situa- 
tion. 

Where a lawyer has joined a private firm 
after having represented the government, the 
situation is governed by Rule 1.11 (a) and (b); 


Rule 1.10 


where a lawyer represents the government 
after having served private clients, the situa- 
tion is governed by Rule 1.11(c)(1). The indi- 
vidual lawyer involved is bound by the Rules 
generally, including Rules 1.6, 1.7 and 1.9. 

Different provisions are thus made for move- 
ment of a lawyer from one private firm to 
another and for movement of a lawyer between 
a private firm and the government. The gov- 
ernment is entitled to protection of its client 
confidences and, therefore, to the protections 
provided in Rules 1.6, 1.9 and 1.11. However, if 
the more extensive disqualification in Rule 
1.10 were applied to former government law- 
yers, the potential effect on the government 
would be unduly burdensome. The govern- 
ment deals with all private citizens and orga- 
nizations and, thus, has a much wider circle of 
adverse legal interests than does any private 
law firm. In these circumstances, the govern- 
ment’s recruitment of lawyers would be seri- 
ously impaired if Rule 1.10 were applied to the 
government. On balance, therefore, the gov- 
ernment is better served in the long run by the 
protections stated in Rule 1.11. 


Principles of Imputed Disqualification 
The rule of imputed disqualification stated 
in paragraph (a) gives effect to the principle of 
loyalty to the client as it applies to lawyers 
who practice in a law firm. Such situations can 
be considered from the premise that a firm of 
lawyers is essentially one lawyer for purposes 
of the rules governing loyalty to the client, or 
from the premise that each lawyer is vicari- 
ously bound by the obligation of loyalty owed 
by each lawyer with whom the lawyer is asso- 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 1.10 is identical to 
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ciated. Paragraph (a) operates only among the 
lawyers currently associated in a firm. When a 
lawyer moves from one firm to another, the 
situation is governed by Rules 1.9(b) and 
1.10(b). 

Rule 1.10(b) operates to permit a law firm, 
under certain circumstances, to represent a 
person with interests directly adverse to those 
of a client represented by a lawyer who for- 
merly was associated with the firm. The Rule 
applies regardless of when the formerly asso- 
ciated lawyer represented the client. However, 
the law firm may not represent a person with 
interests adverse to those of a present client of 
the firm, which would violate Rule 1.7. More- 
over, the firm may not represent the person 
where the matter is the same or substantially 
related to that in which the formerly associ- 
ated lawyer represented the client and any 
other lawyer currently in the firm has material 
information protected by Rules 1.6 and 1.9(c). . 

The duty of loyalty to a client obliges a 
lawyer to decline subsequent representations 
involving positions adverse to a former client 
arising in substantially related matters. This 
obligation requires abstention from adverse 
representation by the individual lawyer in- 
volved, but does not necessarily entail absten- 
tion of other lawyers through imputed disqual- 
ification. If a lawyer has left one firm for 
another, the new affiliation would not preclude 
the firms involved from continuing to repre- 
sent clients with adverse interests in the same 
or related matters, so long as the conditions of 
Rule 1.9(b) and Rule 1.10(b) concerning confi- 
dentiality have been met. 


Model Rule 1.10 and substantially similar to 
Rule 5.11(a), (c), and (d) of the superseded 
(1985) Rules of Professional Conduct. 


ETHICS OPINION NOTES 


CPR 93. A law firm may not continue to 
represent a husband charged with his wife’s 
murder after the public defender who had 
represented a codefendant who had agreed to 
testify against the husband in the same case 
joins the firm. 

CPR 96. When different attorneys in the 
same firm are employed to represent conflict- 
ing interests in related cases (estate in wrong- 
ful death case and criminal defendant in ho- 
micide case), both must withdraw. 

CPR 158. An attorney whose partner repre- 
sented the wife in domestic litigation which 
resulted in parties holding real property as 
co-tenants cannot subsequently represent the 


534 


husband in a partition proceeding. 

CPR 274. Attorneys who merely share office 
space are not automatically disqualified. 

RPC 45. An attorney whose partner repre- 
sented the adverse party prior to joining the’ 
firm is not disqualified unless the partner 
acquired confidential information material to 
the current dispute. 

RPC 49. Attorneys who own stock in a real 
estate company may refer clients to the com- 
pany if such would be in the clients’ best 
interest and there is full disclosure, but the 
attorneys and other members of their law firm 
may not close transactions brokered by the 
real estate firm. 


M 


Rule 1.11 


RPC 55. A member of the Attorney Gener- 
al’s staff may prosecute appeals of adverse 
Medicaid decisions against the Department of 
Human Resources, which is represented by 
another member of the Attorney General’s 
staff. 


RPC 65. The public defender’s office should | 


be considered as a single law firm and staff 
attorneys may not represent co-defendants 
with conflicting interests unless both consent 
and can be adequately represented. 

RPC 73. Opinion clarifies two lines of au- 
thority in prior ethics opinions. Where an 
attorney serves on a governing body, such as a 
county commission, the attorney is disquali- 
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Where an attorney advises a governing body, 
such as a county commission, but is not a 
commissioner herself, and in that capacity 
represents the sheriff’s department relative to 
criminal matters, the attorney may not repre- 
sent criminal defendants if a member of the 
sheriff’s department will be a prosecuting wit- 
ness. In this situation the attorney’s partners 
would also be disqualified from representing 
the criminal defendants. 

RPC 248. A lawyer who owns stock in a 
mortgage brokerage corporation may not act 
as the settlement agent for a loan brokered by 
the corporation nor may the other lawyers in 


the firm certify title or act as settlement agent 


fied from representing criminal defendants if a riences. 


member of the sheriff’s department is a pros- 
ecuting witness. The attorney's partners are 
not disqualified. 


Rule 1.11. Successive government and private employment. 


(a) Except as law may otherwise expressly permit, a lawyer shall not 
represent a private client in connection with a matter in which the lawyer 
participated personally and substantially as a public officer or employee, 
unless the appropriate government agency consents after consultation. No 
lawyer in a firm with which that lawyer is associated may knowingly 
undertake or continue representation in such a matter unless: | 

(1) the disqualified lawyer is screened from any participation in the matter 
and is apportioned no part of the fee therefrom; and 

(2) written notice is promptly given to the appropriate government agency 
to enable it to ascertain compliance with the provisions of this rule. 

(b) Except as law may otherwise expressly permit, a lawyer having infor- 
mation that the lawyer knows is confidential government information about a 
person acquired when the lawyer was a public officer or employee, may not 
represent a private client whose interests are adverse to that person in a 
matter in which the information could be used to the material disadvantage of 
that person. A firm with which that lawyer is associated may undertake or 
continue representation in the matter only if the disqualified lawyer is 
screened from any participation in the matter and is apportioned no part of the 
fee therefrom. 

(c) Except as law may otherwise expressly permit, a lawyer serving as a 
public officer or employee shall not: 

(1) participate in a matter in which the lawyer participated personally and 
substantially while in private practice or nongovernmental employment, 
unless under applicable law no one is, or by lawful delegation may be, 
authorized to act in the lawyer’s stead in the matter; or 

(2) negotiate for private employment with any person who is involved as a 
party or as attorney for a party in a matter in which the lawyer is participating 
personally and substantially, except that a lawyer serving as a law clerk to a 
judge, other adjudicative officer, or arbitrator may negotiate for private 
employment as permitted by Rule 1.12(b) and subject to the conditions stated 
in Rule 1.12(b). : 

(d) As used.in this Rule, the term “matter” includes: | 

(1) any judicial or other proceeding, application, request for a ruling or other 
determination, contract, claim, controversy, investigation, charge, accusation, 
arrest or other particular matter involving a specific party or parties, and 

(2) any other matter covered by the conflict of interest rules of the appro- 
priate government agency. 
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(e) As used in this Rule, the term “confidential government information’ 
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? 


means information which has been obtained under governmental authority 
and which, at the time this rule is applied, the government is prohibited by law 
from disclosing to the public or has a legal privilege not to disclose, and which 
is not otherwise available to the public. 


COMMENT 


This Rule prevents a lawyer from exploiting 
public office for the advantage of a private 
client. It is a counterpart of Rule 1.10(b), 
which applies to lawyers moving from one firm 
to another. A lawyer representing a govern- 
ment agency, whether employed or specially 
retained by the government, is subject to the 
Rules of Professional Conduct, including the 
prohibition against representing adverse in- 
terests stated in Rule 1.7 and the protections 
afforded former clients in Rule 1.9. In addition, 
such a lawyer is subject to Rule 1.11 and to 
statutes and government regulations regard- 
ing conflict of interest. Such statutes and reg- 
ulations may circumscribe the extent to which 
the government agency may give consent un- 
der this Rule. 

Where the successive clients are a public 
agency and a private client, the risk exists that 
power or discretion vested in public authority 
might be used for the special benefit of a 
private client. A lawyer should not be in a 
position where benefit to a private client might 
affect performance of the lawyer’s professional 
functions on behalf of public authority. Also, 


unfair advantage could accrue to the private — 


client by reason of access to confidential gov- 
ernment information about the client’s adver- 
sary obtainable only through the lawyer’s gov- 
ernment service. However, the rules governing 
lawyers presently or formerly employed by a 
government agency should not be so restrictive 
as to inhibit transfer of employment to and 
from the government. The government has a 
legitimate need to attract qualified lawyers as 
well as to maintain high ethical standards. 
The provisions for screening and waiver are 
necessary to prevent the disqualification rule 
from imposing too severe a deterrent against 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 1.11 is identical to 
Model Rule 1.11. Rule 1.11 also closely follows 
Rule 9.1 of the superseded (1985) Rules of 
Professional Conduct. However, Rule 1.11 per- 
mits members of a law firm which employs a 
former government lawyer to represent a 
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entering public service. 

When the client is an agency of one govern- 
ment, that agency should be. treated as a 
private client for purposes of this Rule if the 
lawyer thereafter represents an agency of an- 
other government, as when a lawyer repre- 
sents a city and subsequently is employed by a 
federal agency. 

Paragraphs (a)(1) and (b) do not prohibit a 
lawyer from receiving a salary or partnership 
share established by prior independent 
agreement.They prohibit directly relating the 
attorney’s compensation to the fee in the mat- 
ter in which the lawyer is disqualified. 

Paragraph (a)(2) does not require that a 
lawyer give notice to the government agency at 
a time when premature disclosure would in- 
jure the client; a requirement for premature 
disclosure might preclude engagement of the 
lawyer. Such notice is, however, required to be 
given as soon as practicable in order that the 
government agency will have a reasonable . 
opportunity to ascertain that the lawyer is 
complying with Rule 1.11 and to take appro- 
priate action if it believes the lawyer is not 
complying. 

Paragraph (b) operates only when the law- 
yer in question has knowledge of the informa- 
tion, which means actual knowledge; it does 
not operate with respect to information that 
merely could be imputed to the lawyer. 

Paragraphs (a) and (c) do not prohibit a 
lawyer from jointly representing a private 
party and a government agency when doing so 
is permitted by Rule 1.7 and is not otherwise 
prohibited by law. 

Paragraph (c) does not disqualify other law- 
yers in the agency with which the lawyer in 
question has become associated. 


party adverse to the lawyer’s former employer, 
without the consent of the government agency, 
provided the former government lawyer is 
“screened” from any involvement with the case 
and does not receive any fee therefrom. Under 
superseded Rule 9.1, no member of a disqual- 
ified lawyer’s firm may participate unless the 
adverse government party consents. 


Rule 1.12 REVISED RULES OF PROFESSIONAL CONDUCT Rule 1.12 
CASE NOTES 


No Per Se Disqualification. — Govern- practice. State v. Reid, 104 N.C. App. 334, 410 
ment employment as a district attorney by an S.E.2d 67 (1991), cert. granted, 331 N.C. 121, 
attorney formerly in private practice does not 414 S.E.2d 765 (1992), rev’d on other grounds, 
create a per se disqualification of all the other 334 N.C. 551, 434 S.E.2d 193 (1993). 
government attorneys on his staff from prose- Stated in State v. Reid, 334 N.C. 551, 434 
cuting or appearing at any time against his S.E.2d 193 (1993). 
former clients of the attorney who left private 
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CPR 208. A former U.S. attorney may rep- prepared bills of indictment and requests for 


resent criminal defendants and civil plaintiffs extradition in a criminal case may not pri- 
against the United States so long as he did not vately prosecute that case. . 
participate in substantially related matters CPR 341. Members of a former assistant 
while with the government. oY district attorney’s current law firm may not 
CPR 245. A former assistant district attor- represent a criminal defendant with respect to 
ney may not act as private prosecutor 1n a case whom the former assistant district attorney 


he was handling before he left the district 
attorney’s office. 
CPR 306. A former district attorney who - 


sought indictment, unless the district attorney 
consents. 


Rule 1.12. Former judge or arbitrator. 


(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in 
connection with a matter in which the lawyer participated personally and 
substantially as a judge or other adjudicative officer, arbitrator or law clerk to 
such a person, unless all parties to the proceeding consent after consultation. 

(b) A lawyer shall not negotiate for employment with any person who is 
involved as a party or as attorney for a party in a matter in which the lawyer 
is participating personally and substantially as a judge or other adjudicative 
officer or arbitrator. A lawyer serving as a law clerk to a judge, other 
adjudicative officer or arbitrator may negotiate for employment with a party or 
attorney involved in a matter in which the clerk is participating personally and 
substantially, but only after the lawyer has notified the judge, other adjudica- 

ive officer or arbitrator. 

(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with 
which that lawyer is associated may knowingly undertake or continue repre- 
sentation in the matter unless: | 

(1) the disqualified lawyer is screened from any participation in the matter 
and is apportioned no part of the fee therefrom; and 

(2) written notice is promptly given to the appropriate tribunal to enable it 
to ascertain compliance with the provisions of this rule. 

(d) An arbitrator selected as a partisan of a party in a multimember 
arbitration panel is not prohibited from subsequently representing that party. 


COMMENT 

This Rule generally parallels Rule 1.11. The from acting as a lawyer in a matter where the 
term “personally and substantially” signifies judge had previously exercised remote or inci- 
that a judge who was a member of a dental administrative responsibility that did 
multimember court and thereafter left judicial not affect the merits. Compare the Comment 
office to practice law is not prohibited from to Rule 1.11. The term “adjudicative officer” 
representing a client in a matter pending in includes such officials as judges pro tempore, 
the court, but in which the former judge did referees, special masters, hearing officers and 
not participate. So also the fact that a former other parajudicial officers, and also lawyers 
judge exercised administrative responsibility who serve as part-time judges. 


in a court does not prevent the former judge 
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History Note: Statutory Authority G.S. 84- Model Rule 1.12 and Rule 9.2 of the super- 
23; Adopted July 24, 1997. seded (1985) Rules of Professional Conduct. 


Editor’s note. — Rule 1.12 is identical to 


ETHICS OPINION NOTES 


CPR 113. An attorney may not represent RPC 138. A partner of a lawyer who repre- 
either party in a domestic case after having sents a party to an arbitration should not act 
signed a consent judgment in the matter as a as an arbitrator. 
judge. 


Rule 1.13. Organization as client. 


(a) A lawyer employed or retained by an organization represents the 
organization acting through its duly authorized constituents. 

(b) If a lawyer for an organization knows that an officer, employee or other 
person associated with the organization is engaged in action, intends to act or 
refused to act in a matter related to the representation that is a violation of a 
legal obligation to the organization, or a violation of law which reasonably — 
might be imputed to the organization, and is likely to result in substantial 
injury to the organization, the lawyer shall proceed as is reasonably necessary 
in the best interest of the organization. In determining how to proceed, the 
lawyer shall give due consideration to the seriousness of the violation and its 
consequences, the scope and nature of the lawyer’s representation, the 
responsibility in the organization and the apparent motivation of the person 
involved, the policies of the organization concerning such matters and any 
other relevant considerations. Any measures taken shall be designed to 
minimize disruption of the organization and the risk of revealing information 
relating to the representation to persons outside the organization. Such 
measures may include among others: 

(1) asking reconsideration of the matter; 

(2) advising that a separate legal opinion on the matter be sciiehtt for 
presentation to appropriate authority in the organization; and 

(3) referring the matter to higher authority in the organization, including, if 
warranted by the seriousness of the matter, referral to the highest authority 
that can act on behalf of the organization as determined by applicable law. 

(c) If, despite the lawyer’s efforts in accordance with paragraph (b), the 
highest authority that can act on behalf of the organization insists upon action, 
or a refusal to act, that is clearly a violation of law and is likely to result in 
substantial injury to the organization, the lawyer may resign or withdraw in 
accordance with Rule 1.16. 

(d) In dealing with an organization’s directors, officers, employees, mem- 
bers, shareholders or other constituents, a lawyer shall explain the identity of 
the client when it is apparent that the organization’ s interests are adverse to 
those of the constituents with whom the lawyer is dealing. 

(e) A lawyer representing an organization may.also represent any of its 
directors, officers, employees, members, shareholders or other constituents, 
subject to the provisions of Rule 1.7. If the organization’s consent to the dual 
representation is required by Rule 1.7, the consent shall be given by an 
appropriate official of the organization other than the individual who is to be 
represented, or by the shareholders. 


COMMENT 
The Entity as the Client tors, employees, shareholders and other con- 
An organizational client is a legal entity, but stituents. 
it cannot act except through its officers, direc- Officers, directors, employees and share- 
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holders are the constituents of the corporate 
organizational client. The duties defined in 
this Rule apply equally to unincorporated as- 
sociations. “Other constituents” as used in this 
Comment means the positions equivalent to 
officers, directors, employees and shareholders 
held by persons acting for organizational cli- 
ents that are not corporations. 

When one of the constituents of an organi- 
zational client communicates with the organi- 
zation’s lawyer in that person’s organizational 
capacity, the communication is protected by 
Rule 1.6. Thus, by way of example, if an 
organizational client requests its lawyer to 
investigate allegations of wrongdoing, inter- 
views made in the course of that investigation 
between the lawyer and the client’s employees 
or other constituents are covered by Rule 1.6. 
This does not mean, however, that constitu- 
ents of an organizational client are the clients 
of the lawyer. The lawyer may not disclose to 
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- such constituents information relating to the. 


representation except for disclosures explicitly 
or impliedly authorized by the organizational 
client in order to carry out the representation 
or as otherwise permitted by Rule 1.6. 

When constituents of the organization make 
decisions for it, the decisions ordinarily must 
be accepted by the lawyer even if their utility 
or prudence is doubtful. Decisions concerning 
policy and operations, including ones entailing 
serious risk, are not as. such in the lawyer’s 
province. However, different considerations 
arise when the lawyer knows that the organi- 
zation may be substantially injured by action 
of a constituent that is in violation of law. In 
such a circumstance, it may be reasonably 
necessary for the lawyer to ask the constituent 
to reconsider the matter. If that fails, or if the 
matter is of sufficient seriousness and impor- 
tance to the organization, it may be reasonably 
necessary for the lawyer to take steps to have 
the matter reviewed by a higher authority in 
_ the organization. Clear justification should ex- 
ist for seeking review over the head of the 
constituent normally responsible for it. The 
stated policy of the organization may define 
circumstances and prescribe channels for such 
review, and a lawyer should encourage the 
formulation of such a policy. Even in the ab- 
sence of organization policy, however, the law- 
yer may have an obligation to refer a matter to 
higher authority, depending on the seriousness 
of the matter and whether the constituent in 
question has apparent motives to act at vari- 
ance with the organization’s interest. Review 
by the chief executive officer or by the board of 
directors may be required when the matter is 
of importance commensurate with their au- 
thority. At some point, it may be useful or 
‘essential to obtain an independent legal opin- 
ion. 

In an extreme case, it may be reasonably 
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necessary for the lawyer to refer the matter to 
the organization’s highest authority. Ordi- 
narily, that is the board of directors or similar 
governing body. However, applicable law may 
prescribe that, under certain conditions, high- 
est authority reposes elsewhere; for example, 
in the independent directors of a corporation. 


Relation to Other Rules 

The authority and responsibility provided in 
paragraph (b) are concurrent with the author- 
ity and responsibility provided in other Rules. 
In particular, this Rule does not limit or ex- 
pand the lawyer’s responsibility under Rule 
1.6, 1.8, 1.16, 3.3 or 4.1. If the lawyer’s services 
are being used by an organization to further a 
crime or fraud by the organization, Rule 1.2(d) 
can be applicable. 


Government Agency 

The duty defined in this Rule applies to 
governmental organizations. However, when 
the client is a governmental organization, a 
different balance may be appropriate between 
maintaining confidentiality and assuring that 
the wrongful official act is prevented or recti- 
fied, for public business is involved. In addi- 
tion, duties of lawyers employed by the govern- 
ment or lawyers in military service may be 
defined by statutes and regulation. Therefore, 
defining precisely the identity of the client and 
prescribing the resulting obligations of such 
lawyers may be more difficult in the govern- 
ment context. Although in some circumstances 
the client may be a specific agency, it is gener- 
ally the government as a whole. For example, 
if the action or failure to act involves the head 
of a bureau, either the department of which 
the bureau is a part or the government as a 
whole maybe the client for purposes of this 
Rule. Moreover, in a matter involving the 
conduct of government officials, a government 
lawyer may have authority to question such 
conduct more extensively than that of a lawyer 
for a private organization in similar circum- 
stances. This Rule does not limit that author- 
ity. See 0.2 Scope. 


Clarifying the Lawyer’s Role 

There are times when the organization’s 
interest may be or may become adverse to 
those of one or more of its constituents. In such 
circumstances, the lawyer should advise any 
constituent, whose interest the lawyer finds 
adverse to that of the organization of the 
conflict or potential conflict of interest, that 
the lawyer cannot represent such constituent, 
and that such person may wish to obtain 
independent representation. Care must be 
taken to assure that the individual under- 
stands that, when there is such adversity of 
interest, the lawyer for the organization can- 
not provide legal representation for that con- 
stituent individual, and that discussions be- 
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tween the lawyer for the organization and the 
individual may not be privileged. 

Whether such a warning should be given by 
the lawyer for the organization to any constit- 
uent individual may turn on the facts of each 
case. 


Dual Representation 

Paragraph (e) recognizes that a lawyer for 
an organization may also represent a principal 
officer or major shareholder. 


Derivative Actions 

Under generally prevailing law, the share- 
holders or members of a corporation may bring 
suit to compel the directors to perform their 
legal obligations in the supervision of the or- 
ganization. Members of unincorporated asso- 
ciations have essentially the same right. Such 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 1.13 is identical to 
Model Rule 1.13. Rule 1.13 generally corre- 
sponds to Rule 5.10 of the superseded (1985) 
Rules of Professional Conduct. Unlike the su- 
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an action may be brought nominally by the 
organization, but usually is, in fact, a legal 
controversy over management of the organiza- 
tion. 

The question can arise whether counsel for 
the organization may defend such an action. 
The proposition that the organization is the 
lawyer’s client does not alone resolve the issue. 
Most derivative actions are a normal incident 
of an organization’s affairs, to be defended by 
the organization’s lawyer like any other suit. 
However, if the claim involves serious charges 
of wrongdoing by those in control of the orga- 
nization, a conflict may arise between the 
lawyer’s duty to the organization and the law- 
yer’s relationship with the board. In those 
circumstances, Rule 1.7 governs who should 
represent the directors and the organization. 


perseded rule, Rule 1.13 contains additional 
guidance for a lawyer who learns of improper 
conduct by a constituent of the organization 
that is inconsistent with the best interests of 
the organization. 


ETHICS OPINION NOTES 


CPR 154. Because the town attorney owes 


allegiance to the town and not to particular - 


employees of the town, he must disclose to any 
inquiring member of the town’s board of com- 
missioners the subject of a town business 
meeting involving town officials and other in- 
terested persons despite contrary instructions 
from the mayor. 

CPR 185. A staff attorney for a member- 
owned corporation may provide legal advice to 
members and nonmembers as long as their 
interests are not in conflict with those of the 
corporation. 

CPR 227. The retained attorney for a reli- 
gious organization cannot represent citizens 
who want wills leaving property to the organi- 
zation. 

CPR 228. A retained attorney for a religious 
organization cannot represent employees of 
the organization in drawing wills. 


Rule 1.14. Client under a disability. 


CPR 235. An attorney may not offer to draw 
wills free for church members who agree to 
contribute a certain amount to the church. | 

CPR 271. An attorney who drafted a part- 
nership agreement cannot later represent 
some of the partners against the partnership. 

RPC 97. Counsel for a condominium associ- 
ation may represent the association against a 
unit owner. 

97 Formal Ethics Opinion 7. After a cor- 
poration files a Chapter 7 bankruptcy petition 
and at the request of the bankruptcy trustee, a 
lawyer who previously represented the corpo- 
ration may continue to represent the corpora- 
tion’s bankruptcy estate and the bankruptcy 
trustee in a civil action provided the lawyer 
understands that the trustee is responsible for 
making decisions about the representation 
and the representation is not adverse to a 
former client of the lawyer. 


(a) When a client’s ability to make adequately considered decisions in 
connection with the representation is impaired, whether because of minority, 
mental disability or for some other reason, the lawyer shall, as far as 
reasonably possible, maintain a normal client-lawyer relationship with the - 


client. 
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(b) A lawyer may seek the appointment of a guardian or take other 
protective action with respect to a client only when the lawyer reasonably 
believes that the client cannot adequately act in the client’s own interest. 


COMMENT 


The normal client-lawyer relationship is 
based on the assumption that the client, when 
properly advised and assisted, is capable of 
making decisions about important matters. 
When the client is a minor or suffers from a 
mental disorder or disability, however, main- 
taining the ordinary client-lawyer relationship 
may not be possible in all respects. In partic- 
ular, an incapacitated person may have no 
power to make legally binding decisions. Nev- 
ertheless, a client lacking legal competence 
often has the ability to understand, deliberate 
upon, and reach conclusions about matters 
affecting the client’s own well-being. Further- 
more, to an increasing extent; the law recog- 
nizes intermediate degrees of competence. For 
example, children as young as five or six years 
of age, and certainly those of ten or twelve, are 
regarded as having opinions that are entitled 
to weight in legal proceedings concerning their 
custody. So also, it is recognized that some 
persons of advanced age can be quite capable 
of handling routine financial matters while 
needing special legal protection concerning 
major transactions. 

The fact that a client suffers a disability 
does not diminish the lawyer’s obligation to 
treat the client with attention and respect. If 
the person has no guardian or legal represen- 
tative, the lawyer often must act as de facto 
guardian. Even if the person does have a legal 
representative, the lawyer should as far as 
possible accord the represented person the 
status of client, particularly in maintaining 
communication. 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 1.14 is identical to 


If a legal representative has already been 
appointed for the client, the lawyer should 


_ ordinarily look to the representative for deci- 


sions on behalf of the client. If a legal repre- 
sentative has not been appointed, the lawyer 
should see to such an appointment where it 
would serve the client’s best interests. Thus, if 
a disabled client has substantial property that 
should be sold for the client’s benefit, effective 
completion of the transaction ordinarily re- 
quires appointment of a legal representative. 
In many circumstances, however, appointment 
of a legal representative may be expensive or 
traumatic for the client. Evaluation of these 
considerations is a matter of professional judg- 
ment on the lawyer’s part. 

If the lawyer represents the guardian as 
distinct from the ward, and is aware that the 
guardian is acting adversely to the ward’s 
interest, the lawyer may have an obligation to 
prevent or rectify the guardian’s misconduct. 
See Rule 1.2(d). 


Disclosure of the Client’s Condition 

Rules of procedure in litigation generally 
provide that minors or persons suffering men- 
tal disability shall be represented by a guard- 
ian or next friend if they do not have a general 
guardian. However, disclosure of the client’s 
disability can adversely affect the client’s in- 
terests. For example, raising the question of 
disability could, in some circumstances, lead to 
proceedings for involuntary commitment. The 
lawyer’s position in such cases is an unavoid- 
ably difficult one. The lawyer may seek guid- 
ance from an appropriate diagnostician. 


Model Rule 1.14. There is no corresponding 
rule in the superseded (1985) Ruies of Profes- 
sional Conduct. 


ETHICS OPINION NOTES 


CPR 314. An attorney who believes his or 
her client is not competent to make a will may 
not prepare or preside over the execution of a 
will for that client. 

RPC 157. A lawyer may seek the appoint- 
ment of a guardian for a client the lawyer 
believes to be incompetent over the client’s 
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objection if reasonably necessary to protect the 
client’s interest. 

RPC 163. A lawyer may seek the appoint- 
ment of an independent guardian ad litem for 
a child whose guardian has an obvious conflict 
of interest in fulfilling his fiduciary duties to 
the child. 


Rule 1.15-1 _ REVISED RULES OF PROFESSIONAL CONDUCT Rule 1.15-1 


Rule 1.15-1. Preserving identity of funds and property of a client. 


(a) Any property received by a lawyer in a fiduciary capacity shall at all 
times be held and maintained separately from the lawyer’s property, desig- 
nated as such, and disbursed only in accordance with these rules. 

(b) For purposes of this rule, Rule 1.15-2 and Rule 1.15-3, the following 
definitions will apply: 

(1) A “bank” is defined as a North Carolina or federally chartered bank, 
savings and loan association, or credit union. | 

(2) A “trust account” is an account in which a lawyer holds funds in a 
fiduciary relationship on behalf of one or more clients and/or in which a lawyer 
holds funds in a fiduciary relationship as described in paragraph (b)(3) below. 

(3) A “fiduciary account” is an account in which a lawyer holds funds in a 
fiduciary relationship pursuant to the lawyer’s service as a trustee, guardian, 
personal representative, attorney in fact or escrow agent. 

(4) The term “lawyer” shall include all members of the North Carolina State 
Bar and any law firm in which they are members unless the context clearly 
indicates otherwise. 

(5) The term “client” shall include all persons, firms, or entities for whom 
the lawyer performs any legal services. ) 

(6) The term “instrument” shall include any instrument under the Uniform 
Commercial Code and any record of the electronic transfer of funds. 

(c) As a prerequisite to the receipt of any funds belonging to another person 
or entity, either from a client or from a third party, a lawyer shall maintain one 
or more bank accounts, separately identifiable from any business or personal 
account of the lawyer. Each account in which client funds are held shall be 
clearly labeled and designated as a trust account. Each trust account shall be 
maintained at a bank in North Carolina, unless otherwise directed in writing 
by the client. Each account in which funds are held by the lawyer pursuant to 
the lawyer’s service as a trustee, guardian, personal representative, attorney 
in fact or escrow agent shall be appropriately labeled as a fiduciary account 
unless such funds are held in a trust account. 

(d) All funds received by a lawyer either from a client or from a third party 
to be delivered all or in part to a client, except that received for payment of fees 
presently owed to the lawyer by the client or as reimbursement for expenses 
properly advanced by the lawyer on behalf of the client, shall be deposited in 
a trust account. | 

(e) No funds belonging to the lawyer shall be deposited into a trust account 
or a fiduciary account except: 

(1) funds sufficient to open or maintain an account, pay any bank service 
charges, or pay any intangibles tax; or ; 

(2) funds belonging in part to a client or a third party and in part presently 
or potentially to the lawyer. Such funds shall be deposited into the trust 
account, but the portion belonging to the lawyer shall be withdrawn when the 
lawyer becomes entitled to the funds unless the right of the lawyer to receive 
the portion of the funds is disputed by the client, in which event the disputed 
portion shall remain in.the trust account until the dispute is resolved. 

(f) Except as authorized by Rule 1.15-3 of this chapter, interest earned on 
funds deposited in a trust account (less any deduction for bank service charges 
and intangible taxes collected by the bank with respect to the funds) shall 
belong to the client or clients whose funds have been deposited. The lawyer 
shall have no right or claim to such interest or to any interest earned on funds 
deposited in a fiduciary account. 

(g) A lawyer shall not use or pledge the funds held in a trust or fiduciary 
account to obtain credit or other personal financial benefit. 

(h) Any property belonging to a client received by a lawyer, other than funds 
deposited in a trust or fiduciary account, shall be promptly identified and 
labeled as the property of the client and placed in a safe deposit box or other 
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place of safekeeping as soon as practicable. The lawyer shall notify the client 
of the location of the property kept for safekeeping by the lawyer. Any safe 
deposit box used to safekeep client property shall be located in this state unless 
the client consents in writing to another location. The lawyer shall not keep 
any property of the lawyer which is not clearly identified in such safe deposit 
box or other place of safekeeping. 

(i) Any property or titles to property, personal or real, delivered to the 
lawyer as security for the payment of any fee or other obligation owed to the 
lawyer by the client shall be held in trust under these Rules and shall clearly 
indicate that the property is held in trust as security for the obligation and 
shall not appear as a direct conveyance to the lawyer. This provision does not 
apply where the transfer of the property is for payment of fees presently owed 
to the lawyer by the client; such transfers are subject to the rules governing 
fees and other business transactions between the lawyer and client. 


COMMENT 


The purpose of a lawyer’s trust account is to 
segregate the funds belonging to clients from 
those belonging to the lawyer. The lawyer is in 
a fiduciary relationship with the client and 
should never use money belonging to the client 
for personal purposes. Failure to place client 
funds in a trust account can subject the funds 
to claims of the lawyer’s creditors or place the 
funds in the lawyer’s estate in the event of 
death or disability. Every lawyer who receives 
funds belonging to clients must maintain a 
trust account. The general rule is that every 
receipt of money from a client or for a client 
which will be used or delivered on the client’s 
behalf is held in trust and should be placed in 
the trust account. It would not be applicable in 
cases where a lawyer handles money for a 
business, religious, civic, or charitable organi- 
zation as an officer, employee or other official of 
that organization. However, funds held by a 
lawyer acting as a fiduciary, such as a trustee, 
personal representative, guardian, escrow 
agent or attorney in fact, must be segregated 
from the lawyer’s personal funds, properly 
labeled and maintained in accordance with the 
applicable provisions of Rule 1.15-1 and Rule 
hlb-2.. v.; 

The definitions in Rule 1.15-1(b) are basic 
and allow the rule to encompass accounts 
maintained at institutions other than commer- 
cial banks. Additionally, the definition of check 
is intended to encompass any device by which 
funds may be withdrawn, including nonnego- 
tiable instruments, transfers, and direct com- 
puter transfers. 

Rule 1.15-1 is patterned after former Disci- 
plinary Rule 9-102. However, the language 
used clarifies the deposit requirements. Under 
the prior rule, there was some confusion as to 
whether payments of clients for expenses 
should be deposited in the trust account. The 
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new language eliminates the ambiguity. Under 
the new rule, all money received by the lawyer 
except that to which the lawyer is immediately 
entitled must be deposited in the trust ac- 
count, including funds for payment of ex- 
penses. Funds delivered to the lawyer by the 
client for payment of potential expenses are 
intended to be used for only that purpose and 
the funds should never be used by the lawyer 
for personal purposes or subjected to the po- 
tential claims of the lawyer’s creditors. 

There is a question as to whether a payment 
of a retainer by the client should be placed in 
the trust account. The determination depends 
upon the fee arrangement with the client. A 
retainer in its truest sense is a payment by the 
client for the reservation of the exclusive ser- 
vices of the lawyer which is not used to pay for 
the legal services provided by the lawyer and, 
by agreement of the parties, is nonrefundable 
upon discharge of the lawyer. It is a payment 
to which the lawyer is immediately entitled 
and, therefore, should not be placed in the 
trust account. A “retainer” which is actually a 
deposit by the client of an advance payment of 
a fee to be billed on an hourly or some other 
basis is not a payment to which the lawyer is 
immediately entitled. This is really a security 
deposit and should be placed in the trust 
account. As the lawyer earns the fee or bills 
against the deposit, the funds should be with- 
drawn from the account. Rule1.16(d) requires 
the refund to the client of any part of a fee that 
is not earned by the lawyer at the time that the 
representation is terminated. 

The lawyer may come into possession of 
property belonging to the client other than 
money. Similar considerations apply concern- 
ing the segregation of such property from that 
of the lawyer. 


Rule 1.15-1 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 1.15-1 and Model 
Rule 1.15 are similar in content although Rule 
1.15-1 is more detailed. Rule 1.15-1 is also 
similar to Rule 10.1 of the superseded (1985) 
Rules of Professional Conduct, except that 
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Rule 1.15-1 emphasizes that a lawyer who 
holds funds pursuant to his or her service as a 
trustee, personal representative, or other fidu- 
ciary must comply with certain of the trust 
account requirements that apply to client 
funds. 


CASE NOTES 


Motive for Commingling Funds Not 
Pertinent to Issue of Violation. — A law- 
yer’s motive for commingling personal funds 
with client funds in his trust account is not 
pertinent to whether defendant violated Code 
of Professional Responsibility. The Code states 
that an attorney may keep personal funds in a 
client trust account for only two limited pur- 
poses. If an attorney leaves personal funds in a 
client trust account for any other purpose, 
then he has violated the Code. North Carolina 


State Bar v. Speckman, 87 N.C. App. 116, 360 
S.E.2d 129 (1987). 

Disbursement of Judgment to Plaintiff 
and Attorney. — Nothing improper in Clerk’s 
disbursement of judgment funds to plaintiffs 
with their attorney also named as payee on the 
check, endorsed by plaintiffs and deposited in 
the trust account of plaintiffs’ attorney. Poore 
v. Swan Quarter Farms, Inc., 119 N.C. App. 
546, 459 S.E.2d 52 (1995). 


DISCIPLINARY HEARING NOTES 


The attorney endorsed a client’s medical 
payment draft without the client’s authority, 
knowledge or consent and deposited the funds 
in his personal account. The attorney secretly 
converted a client’s funds, failed to notify his 
client of his receipt of the funds, failed to 
account for the funds and failed to promptly 


pay the client the funds in his possession . 


which belonged to the client. Disbarred. 84 
DHC 4. 

Among other things, the attorney, while in- 
volved in a series of real estate transactions 
which required him to deposit funds in a trust 
account, allowed the trust account balance to 
fall below the amount necessary to fund all 
client obligations. The attorney also used the 
funds of some clients to satisfy the obligations 
of other clients, commingled client funds by 
depositing his personal funds into the trust 
account, and used clients’ trust funds to satisfy 
his personal obligations. Disbarred. 84 DHC 
5. 
The attorney neglected several client mat- 
ters, commingled business and personal funds 
of his clients in a trust account, and failed to 
maintain complete records of funds of clients 
in his possession. Three Year Suspension, 
stayed three years upon certain conditions. 91 
DHC 5. 

Attorney wrote checks to himself totalling 
$13,000 from an estate for commissions with- 
out the approval of the clerk and without 
performing the normal duties of a personal 
representative. Disbarred. 93 DHC 2. 

Attorney took $1500 from the proceeds of 
the sale of decedent’s house as fee and costs for 
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handling the estate. Attorney failed to deposit 
$1500 in trust account, failed to administer 
the estate, and failed to communicate with 
decedent’s daughter who had retained him. 
Five Year Suspension, stayed for one year 
upon certain conditions. 93 DHC 7. 

Attorney failed to monitor clients’ funds on 
deposit in his trust account which resulted in 
the misappropriation of client funds. Attor- 
ney’ secretary signed attorney's name or her 
name to trust account checks and the attorney 
and his secretary received the benefit of cli- 
ents’ funds. Attorney did not adequately super- 
vise the secretary with respect to the handling 
of client funds and with respect to the han- 
dling of the attorney’s trust and business ac- 
count records. Disbarred. 94 DHC 4. 

Attorney failed to monitor clients’ funds in 
his trust account which resulted in misappro- 
priation of funds. Attorney’s secretary signed 
attorney’s name or her name to trust account 
checks and the attorney and his secretary 
received the benefit of the funds. Attorney did | 
not adequately supervise the secretary with 
respect to handling client funds and with re- 
spect to handling attorney’s trust and office 
account records. Disbarred. 94 DHC 4. 

Attorney’s legal assistant had control and 
authority over attorney’s trust, office, and per- 
sonal bank accounts. Legal assistant stole 
large amount of client money from attorney's 
trust account and used it for her and attorney’s 
benefit. Attorney did not monitor his trust and 
office account records. He also did not super- 
vise legal assistant’s handling of client funds 
in trust account. Disbarred. 95 DHC 17. 


Rule 1.15-2 
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ETHICS OPINION NOTES 


CPR 358. An attorney may not use the 
“float” in his trust account to cover checks 
written against funds represented by a depos- 
ited but uncollected negotiable instrument. 
Disbursements may be made in advance of 
actual collection if the bank provisionally cred- 
its the trust account upon deposit of the in- 
strument. ( See also RPC 191.) 

CPR 375. An attorney’s fee may be the 
interest earned on escrowed funds if the client 
agrees. 

RPC 4. A public defender who retains funds 
for an incarcerated defendant as a favor must 
deposit the funds in a trust account. 

RPC 37. A law firm which has received 
- money representing the refund of an appeal 
bond to a client owing substantial fees to the 
firm may not apply the appeal bond refund to 
the fees unless an agreement with the client 
would authorize the firm to do so. 

RPC 47. An attorney who receives from his 
or her client a small sum of money which is to 
be used to pay the cost of recording a deed 
must deposit that money in a trust account. 

RPC 51. Where a lawyer receives a lump 
sum payment in advance which is inclusive of 
the costs of litigation, the portion representing 
the costs must be deposited in the trust ac- 
count. 

RPC 96. Attorneys practicing in North 
Carolina who are affiliated with an interstate 
law firm may not permit trust funds belonging 
to their clients to be deposited in a trust 
account maintained outside North Carolina 
without written consent. 

RPC 150. An attorney cannot permit a bank 
to link her trust and business accounts for the 
purpose of determining interest earned or 
charges assessed if such an arrangement 
causes the attorney to use client funds from 
the trust account to offset service charges 
assessed on the business account. 

RPC 158 (Third Revision). A sum of 
money paid to a lawyer in advance to secure 
payment of a fee which is yet to be earned and 


to which the lawyer is not entitled must be 
deposited in the lawyer’s trust account. 

RPC 191. A lawyer may make disburse- 
ments from his or her trust account in reliance 
upon the deposit of funds provisionally cred- 
ited to the account if the funds are deposited in 
the form of instruments as specified in the 
Good Funds Settlement Act (Chap. 45A of N.C. 
Gen. Stat.). 

RPC 209. Opinion provides guidelines for 
the disposal of closed client files. 

RPC 226. When a law firm receives funds 
that are not identified as client funds, the firm 
must investigate the ownership of the funds 
and, if it is reasonable to conclude the funds do 
not belong to a client or a third party, the firm 
may conclude that the funds belong to the 
firm. 

RPC 234. An inactive client file may be 
stored in an electronic format provided origi- 
nal documents with legal significance are pre- 
served and the documents in the electronic file 
can be reproduced on paper. 

RPC 247. Opinion provides guidelines for 
receipt of payment of earned and unearned 
fees by electronic transfers. 

97 Formal Ethics Opinion 9. Provided 
steps are taken to safeguard the client funds 
on deposit in a trust account, a lawyer may 
accept fees paid by credit card although the 
bank’s agreement to process such charges au- 
thorizes the bank to debit the lawyer’s trust 
account in the event a credit card charge is 
disputed by a client. 

98 Formal Ethics Opinion 11. Opinion 
rules that the fiduciary relationship that 
arises when a lawyer serves as an escrow 
agent demands that the lawyer be impartial to 
both the obligor and the obligee and, therefore, 
the lawyer may not act as advocate for either 
party against the other. Once the fiduciary 
duties of the escrow agent terminate, the law- 
yer may take a position adverse to the obligor 
or the obligee provided the lawyer is not oth- 
erwise disqualified. 


Rule 1.15-2. Record keeping and accounting for client funds and 
property. 


(a) A lawyer shall promptly notify his or her client of the receipt of any 
funds, securities, or property belonging in whole or in part to the client. 

(b) Alawyer shall maintain complete records of all funds, securities, or other 
property of a client received by the lawyer. A lawyer shall also maintain 
complete records of all funds, securities, or other property received by the 
lawyer pursuant to the lawyer’s service as a trustee, personal representative, 
guardian, attorney in fact or escrow agent. A lawyer shall retain the records 
required under this rule for a period of six years following completion of the 
transactions generating the records. The financial records shall be subject to 
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audit for cause and random audit in (SSAA with the Rules of the North 
Carolina State Bar. 

(c) The minimum records required by a ly (b) for all trust and 
fiduciary accounts shall consist of the following: 

(1) A file of bank receipts or file of deposit slips listing the source, client, and 
date of the receipt of all funds deposited in a trust or fiduciary account; 

(2) All canceled instruments drawn on a trust or fiduciary account, or 
printed digital images thereof furnished by the bank, provided: 

(i) such images are legible reproductions of the front and back of the original 
instruments with no more than six instruments per page and no smaller 
images than 1 3/16 x 3 inches; and. 

(ii) the bank maintains, for at least six years, the capacity to reproduce 
- electronically additional or enlarged images of the original instruments upon 
request within a reasonable time; 

(3) Any bank statements or documents received from the bank regarding a 
trust or fiduciary account, including, but not limited to, notices of the return of 
any instrument drawn on the account for insufficient funds; and 

(4) All records required by law to be maintained for a fiduciary account. 
_. (d) The minimum records required by paragraph (b) for trust accounts, as 

distinguished from the records required for both trust and fiduciary accounts 
described in paragraph (c), shall also include the following: 

(1) Canceled instruments, or printed digital images thereof that meet the 
requirements set forth in paragraph (c)(2), showing the amount, date, and 
recipient of all trust account disbursements, and the client balance against 
which each instrument is drawn; and 

(2) A ledger containing a record for each person or entity from whom or for 
whom trust money has been received which shall accurately maintain the 
current balance of funds held in a trust account for that person. 

(e) All receipts of trust or fiduciary money shall be deposited intact with the 
lawyer retaining a duplicate deposit slip or other record sufficiently detailed to 
show the identity of the item. Where the funds received are a mix of trust or 
fiduciary funds and non-trust or non-fiduciary funds, the deposit shall be made 
to a trust or fiduciary account intact and the non-trust or non-fiduciary portion 
shall be withdrawn when the bank has credited the account upon final 
settlement or payment of the instrument. 

(f) An instrument drawn from a trust account for payment of fees or 
expenses to the lawyer shall be made payable to the lawyer and indicate from 
which client balance the payment is drawn. No instruments drawn on a trust 
account shall be payable to cash or bearer. 

(g) Alawyer shall reconcile the trust account balances of funds belonging to 
all clients at least quarterly. A lawyer shall render to the client appropriate 
accountings of the receipt and disbursement of any funds, securities, or 
property belonging to the client in the possession of the lawyer. Accountings of 
funds shall be in writing. An accounting shall be provided to the client upon the 
completion of the disbursement of the funds, securities, or property held by the 
lawyer, at such other times as may be reasonably requested by the client, and 
at least annually if funds are retained for a period of more than one year. 

(h) Alawyer shall promptly pay or deliver to the client or to third persons as 
directed by the client the funds, securities, or properties belonging to the client 
to which the client is entitled in the possession of the lawyer or held in a trust 
account by the lawyer. 

(i) Every lawyer maintaining a trust account or a fiduciary account shall file 
with the bank where the account is maintained a directive to the drawee bank 
as follows: Such bank shall report to the executive director of the North 
Carolina State Bar, solely for its information, when any instrument drawn on 
the account is presented for payment against insufficient funds. No trust 
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account or fiduciary account shall be maintained in any bank which does not 
agree to make such reports pursuant to the directive. 

(j) A lawyer shall produce for inspection and copying any of the records 
required to be kept by this Rule upon lawful demand made in accordance with 
the Rules and Regulations of the North Carolina State Bar. 

(k) If, in connection with the representation of a client or as a trustee, 
personal representative, guardian, escrow agent or attorney in fact, a lawyer 
holds any funds, or property in a trust or fiduciary account, safe deposit box or 
other place of safekeeping and such funds or property may be abandoned, the 
lawyer shall first make due inquiry of his or her personnel, records, files, and 
other sources of information to determine the identity and location of the 
owner thereof. If the identity and location of the owner are determined, the 
funds, or other property shall be transferred to the owner forthwith. If the 
identity or the location of the owner cannot be determined and the provisions 
of G.S. 116B-18 are satisfied, the funds or property shall be deemed abandoned 
property and the lawyer shall comply with the requirements of Chapter 116B 
regarding the escheat of abandoned property. 

(1) A lawyer who learns or discovers that funds have been withdrawn, 
without authority, from a trust account or fiduciary account shall promptly 
inform the North Carolina State Bar. 


COMMENT 

The lawyer must notify the client of the The lawyer is also responsible for making 
receipt of the client’s property. It is the law- payments from his or her trust account only as 
yer’s responsibility to assure that complete directed by the client or only on the client’s 
and accurate records of the receipt and dis- behalf. 
bursement of client property and fiduciary A properly maintained trust account or fidu- 
property are maintained. Therefore, there are —_—_cjary account should not have any instruments 
minimum record-keeping requirements. returned by the bank for insufficient funds. 

The lawyer is also responsible for keeping Although even the best maintained accounts 
his or her client advised of the status of any are subject to bank errors, such legitimate 
property held by the lawyer. Therefore, it is problems are easily explained. Therefore, the 
essential that the lawyer reconcile the trust reporting requirement should not be burden- 


account regularly. The lawyer also has an 
affirmative duty to produce an accounting for 
the client in writing and to deliver it to the 
client, either at the conclusion of the transac- 
tion or periodically if funds are held for an 
appreciable period. Such accountings must be 
made at least annually, and can be made at 
more frequent intervals in the discretion of the 
lawyer. 


some. 

Should a lawyer need technical assistance 
concerning the escheat of property to the State 
of North Carolina, the lawyer should contact 
the escheat officer at the office of the North 
Carolina State Treasurer in Raleigh, North 
Carolina. 


History Note: Statutory Authority G.S. 84- specifies the forms of record keeping required 
23; Adopted July 24, 1997. for lawyers’ trust accounts and emphasizes 
that a lawyer who holds funds pursuant to his 
or her service as a trustee, personal represen- 
tative, or other fiduciary must comply with 
certain of the trust accounting and record 
keeping requirements that apply to client 
funds. 


Editor’s note. —— Rule 1.15-2 expands upon 
Model Rule 1.15 and contains detailed mini- 
mum record keeping requirements which are 
not found in the Model Rules. Rule 1.15-2 is 
similar to Rule 10.2 of the superseded (1985) 
Rules of Professional Conduct, but Rule 1.15-2 
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CASE NOTES 


Failure to Maintain Records. — The at- 
torney violated the minimum record-keeping 
requirements of Rule 10.2 [of the superseded 
1985 Rules of Professional Conduct] when he 
failed to maintain any ledgers or other records 
showing a running balance of each individual 
client’s funds. The attorney’s possession of 


check stubs, cancelled checks, and bank state- 
ments failed to meet the minimum require- 
ments. North Carolina State Bar v. Sheffield, 
73 N.C. App. 349, 326 S.E.2d 320, cert. denied, 
474 U.S. 981, 106 S. Ct. 385, 88 L. Ed. 2d 338 
(1985). 


DISCIPLINARY HEARING NOTES 


Attorney failed to pay to his clients or the 
IOLTA program of the State Bar the interest 
earned on client funds on deposit in his trust 
account for a period of ten years. Reprimand. 
93 DHC 14. 

Attorney borrowed trust account funds from 
clients but failed to record the loans on the 
clients’ trust account ledger cards and also 
made entries on clients’ ledger cards indicating 
that monies had been received and fees paid 
when no monies had been received at the time 
of the entries. One Year Suspension, stayed for 
three years upon certain conditions. 93 DHC 
20. 


Attorney failed to monitor clients’ funds on 
deposit in his trust account which resulted in 
the misappropriation of client funds. Attor- 
ney’s secretary signed attorney’s name or her 


_ name to trust account checks and the attorney 


and his secretary received the benefit of cli- 
ents’ funds. Attorney did not adequately super- 
vise the secretary with respect to the handling 
of client funds and with respect to the han- 
dling of the attorney’s trust and business ac- 
count records. Disbarred. 94 DHC 4. 


ETHICS OPINION NOTES 


RPC 37. A law firm which has received 
money representing the refund of an appeal 


bond to a client owing substantial fees to the 


firm may not apply the appeal bond refund to 
the fees unless an agreement with the client 
would authorize the firm to do so. 

RPC 44. A closing attorney must follow the 
lender’s closing instruction that closing docu- 
ments be recorded prior to disbursement. 

RPC 48. Opinion outlines professional re- 
sponsibilities of lawyers involved in a law firm 
dissolution. 

RPC 66. An attorney serving as an escrow 
agent may not disburse in a manner not con- 
templated by the escrow agreement unless all 
parties agree, 

RPC 69. A lawyer must obey the client’s 
instruction not to pay medical providers from 
the proceeds of settlement in the absence of a 
valid physician’s lien. 

RPC 75. A lawyer may not pay his or her fee 
or the fee of a physician from funds held in 
trust for a client without the client’s authority. 

RPC 78. A closing attorney cannot make 
conditional delivery of trust account checks to 
real estate agent before depositing loan pro- 
ceeds against which checks are to be drawn. 


RPC 86. Opinion discusses disbursement 
against uncollected funds, accounting for ear- 
nest money paid outside closing, and represen- 
tation of the seller. (See also RPC 191.) 

RPC 89. Trust funds must be held at least 
five years after the last occurrence of certain 
prescribed events before they may be deemed 
abandoned. 

RPC 125. An attorney may not pay a med- 
ical care provider from the proceeds of a set- 
tlement negotiated prior to the filing of suit 
over his client’s objection unless the funds are 
subject to a valid lien. 

RPC 149. An attorney may not donate a 
client’s funds to a charity without the client’s 
consent. 

RPC 191. A lawyer may make disburse- 
ments from his or her trust account in reliance 
upon the deposit of funds provisionally cred- 
ited to the account if the funds are deposited in 
the form of instruments as specified in the 
Good Funds Settlement Act (Chap. 45A of N.C. 
Gen. Stat.). 

RPC 247. Opinion provides guidelines for 
receipt of payment of earned and unearned 
fees by electronic transfers. 


Rule 1.15-3. Interest on lawyers’ trust accounts. 


(a) Pursuant to a plan promulgated by the North Carolina State Bar and 
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approved by the North Carolina Supreme Court, a lawyer may elect to create 
or maintain an interest bearing trust account for those funds of clients which, 
in the lawyer’s good faith judgment, are nominal in amount or are expected to 
be held for a short period of time. Funds deposited in a permitted interest 
bearing trust account under the plan must be available for withdrawal upon 
request and without delay. The account shall be maintained in a bank. The 
North Carolina State Bar shall furnish to each lawyer or firm which elects to 
participate in the Interest on Lawyers’ Trust Account Program a suitable 
plaque or scroll indicating participation in the program, which plaque or scroll 
shall be exhibited in the office of the participating lawyer or firm. Such scroll 
or plaque will contain language substantially as follows: 
THIS OFFICE PARTICIPATES IN THE NORTH CAROLINA STATE 
BAR’S INTEREST ON LAWYERS’ TRUST ACCOUNT PROGRAM. 
Under this program funds received on behalf of a client which are 
nominal in amount or are expected to be held for a short period of time 
will be deposited with other similar funds in a joint interest-bearing 
trust account. The interest generated on all funds so deposited will be 
remitted to the North Carolina State Bar to fund programs for the 
public’s benefit. 

(b) Lawyers or law firms electing to deposit client funds in a trust account 
under the plan shall direct the depository institution: 

(1) to remit interest or dividends, as the case may be (less any deduction for 
bank service charges, fees of the depository institution, and intangible taxes 
collected with respect to the deposited funds) at least quarterly to the North 
Carolina State Bar; 

(2) to transmit with each remittance to the North Carolina State Bar a 
statement showing the name of the lawyer or law firm maintaining the account 
with respect to which the remittance is sent and the rate of interest applied in 
computing the remittance; and 

(3) to transmit to the depository lawyer or law firm at the same time a report 
showing the amount remitted to the North Carolina State Bar and the rate of 
interest applied in computing the remittance. 

(c) The North Carolina State Bar shall periodically deliver to each nonpar- 
ticipating lawyer a form whereby the lawyer may elect, by the ensuing 
January 31, not to participate in the IOLTA plan. If a lawyer does not so elect 
within the time provided, the lawyer shall be deemed to have opted to 
participate in the plan as of that date and shall provide to the North Carolina 
State Bar such information as is required to participate in IOLTA. 

(d) A lawyer or law firm participating in the IOLTA plan may terminate 
participation at any time by notifying the North Carolina State Bar or the 
IOLTA Board of Trustees. Participation will be terminated as soon as practi- 
cable after receipt of written notification from a participating lawyer or firm. 

(e) Upon being directed to do so by the client, a lawyer may be compelled to 
invest on behalf of a client in accordance with Rule 1.15-1 of this chapter those 
funds not nominal in amount or not expected to be held for a short period of 
time. Certificates of deposit may be obtained by a lawyer or law firm on some 
or all of the deposited funds of clients, so long as there is no impairment of the 
right to withdraw or transfer principal immediately. 


History Note: Statutory Authority G.S. 84- terpart in the Model Rules. Rule 1.15-3 is 
23; Adopted July 24, 1997. identical to Rule 10.3 of the superseded (1985) 


f Professional Conduct. 
Editor’s note. — Rule 1.15-3 has no coun- ey CHE Gar 1s THOSTeAG 
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DISCIPLINARY HEARING NOTES 


Attorney failed to pay to his clients or the account for a period of ten years. Reprimand. 
IOLTA program of the State Bar the interest 93 DHC 14. 
earned on client funds on deposit in his trust 


ETHICS OPINION NOTES 


RPC 150. An attorney cannot permit a bank causes the attorney to use client funds from 
to link her trust and business accounts for the the trust account to offset service charges 
purpose of determining interest earned or assessed on the business account. 


charges assessed if such an arrangement 


Rule 1.16. Declining or terminating representation. 


(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, 
where representation has commenced, shall withdraw from the representation 
of a client if: 

(1) the representation will result in violation of law or the Rules of 
Professional Conduct; 

(2) in representing a client before a tribunal, the lawyer reasonably believes 
that the client is bringing the legal action, conducting the defensive or 
asserting a position for the purpose of harassing or maliciously injuring any 
person; 

(3) the lawyer’s physical or mental condition materially impairs the law- 
yer’s ability to represent the client; or 

(4) the lawyer is discharged. 

(b) Except as stated in paragraph (c), a lawyer may withdraw from repre- 
senting a client if withdrawal can be accomplished without material adverse 
effect on the interests of the client, or if: 

(1) the client knowingly and freely assents to the termination of the 
representation; 

(2) the client persists in a course of action involving the lawyer’s services 
that the lawyer reasonably believes is criminal or fraudulent; 

(3) the client insists upon pursuing an objective that the lawyer considers 
repugnant, imprudent or contrary to the advice and judgment of the lawyer; 

(4) the client fails substantially to fulfill an obligation to the lawyer 
regarding the lawyer’s services and has been given reasonable warning that 
the lawyer will withdraw unless the obligation is fulfilled; 

ne the representation has been. rendered unreasonably difficult by the 
client; 

(6) the client insists upon presenting a claim or defense that is not 
warranted under existing law and cannot be supported by good faith argument 
for an extension, modification, or reversal of existing law; or 

(7) other good cause for withdrawal exists. 

(c) When permission for withdrawal from representation of a client is 
required by the rules of a tribunal, a lawyer shall not withdraw from the 
representation of a client in a proceeding before that tribunal without the 
permission of the tribunal. 

(d) Upon termination of representation, a lawyer shall take steps to the 
extent reasonably practicable to protect a client’s interests, such as giving 
reasonable notice to the client, allowing time for employment of other counsel, 
surrendering papers and property to which the client is entitled and refunding 
any advance payment of fee that has not been earned. 
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COMMENT 


A lawyer should not accept representation in 
a matter unless it can be performed compe- 
tently, promptly, without improper conflict of 
interest and to completion. 


Mandatory Withdrawal 

A lawyer ordinarily must decline or with- 
draw from representation if the client de- 
mands that the lawyer engage in conduct that 
is illegal or violates the Rules of Professional 
Conduct or other law. The lawyer is not obliged 
to decline or withdraw simply because the 
- chent suggests such a course of conduct; a 
client may make such a suggestion in the hope 
that a lawyer will not be constrained by a 
professional obligation. 

When a lawyer has been appointed to repre- 
sent a client, withdrawal ordinarily requires 
approval of the appointing authority. See also 
Rule 6.2. Difficulty may be encountered if 
withdrawal is based on the client’s demand 
that the lawyer engage in unprofessional con- 
duct. The court may wish an explanation for 
the withdrawal, while the lawyer may be 
bound to keep confidential the facts that would 
constitute such an explanation. The lawyer’s 
statement that professional considerations re- 
quire termination of the representation ordi- 
narily should be accepted as sufficient. 


Discharge 

A client has the right to discharge a lawyer 
at any time, with or without cause, subject to 
liabikity for payment for the lawyer’s 
services. Where future dispute about the with- 
drawal may be anticipated, it may be advis- 
able to prepare a written statement reciting 
the circumstances. 


- Whether a client can discharge appointed | 


counsel may depend on applicable law. A client 
seeking to do so should be given a full expla- 
nation of the consequences. These conse- 
quences may include a decision by the appoint- 
ing authority that appointment of successor 
counsel is unjustified, thus requiring the client 
to represent himself. 

If the client. is mentally incompetent, the 
client may lack the legal capacity to discharge 
the lawyer, and in any event the discharge 
may be seriously adverse to the client’s inter- 
ests. The lawyer should make special effort to 
help the client consider the consequences and, 
in an extreme case, may initiate proceedings 
for a conservatorship or similar protection of 
the client. See Rule 1.14. 


Optional Withdrawal 
A lawyer may withdraw from representation 
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in some circumstances. The lawyer has the 
option to withdraw if it can be accomplished 
without material adverse effect on the client’s 
interests. Forfeiture by the client of a substan- 
tial financial investment in the representation 
may have such effect on the client’s interests. 
Withdrawal is also justified if the client per- 
sists in a course of action that the lawyer 
reasonably believes is criminal or fraudulent, 
for a lawyer is not required to be associated 
with such conduct even if the lawyer does not 
further it. Withdrawal is also permitted if the 
lawyer’s services were misused in the past 
even if that would materially prejudice the 
client. The lawyer also may withdraw where 
the client insists on a repugnant or imprudent 
objective. 

A lawyer may withdraw if the client refuses 
to abide by the terms of an agreement relating 
to the representation, such as an agreement 
concerning fees or court costs or an agreement 
limiting the objectives of the representation. 


Assisting the Client upon Withdrawal 

Even if the lawyer has been unfairly dis- 
charged by the client, a lawyer must take all 
reasonable steps to mitigate the consequences 
to the client. . 

Whether or not a lawyer for an organization 
may under certain unusual circumstances 
have a legal obligation to the organization 
after withdrawing or being discharged by the 
organization’s highest authority is beyond the 
scope of these Rules. 

The lawyer may never retain papers to se- 
cure a fee. Generally, anything in the file 
which would be helpful to successor counsel 
should be turned over. This includes papers 
and other things delivered to the discharged 
lawyer by the client such as original instru- 
ments, correspondence, and canceled checks. 
Copies of all correspondence received and gen- 
erated by the withdrawing or discharged law- 
yer should be released as well as legal instru- 
ments, pleadings, and briefs submitted by 
either side or prepared and ready for submis- 
sion: The lawyer’s personal notes and incom- 
plete work product need not be released. 

A lawyer who represented an indigent on an 
appeal which has been concluded and who 
obtained a trial transcript furnished by the 
State for use in preparing the appeal, must 
turn over the transcript to the former client 
upon request, the transcript being property to 
which the former client is entitled. 


Rule 1.16 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 1.16 is similar to 
Model Rule 1.16, except the Model Rule per- 
mits a lawyer to retain client papers to the 
extent permitted by law. By contrast, Rule 
1.16 requires the lawyer to deliver all papers 
to the client upon termination of the represen- 
tation. Rule 1.16 is similar to Rule 2.8 of the 
superseded (1985) Rules of Professional Con- 
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Rule 1.16 


duct. Rule 1.16, however, explicitly permits a 
lawyer to withdraw from the representation of 
a client, without cause and without the con- 
sent of the client, subject to the authority of 
the court to require continued representation, 
provided the withdrawal can be accomplished 
without material prejudice to the client. The 
superseded rule permits withdrawal only for 
cause. 


CASE NOTES 


Inadequate Notice of Withdrawal. — An 
attorney did not withdraw from representa- 
tion when he sent his client a letter stating 


client intends to commit perjury or participate 


‘in the perpetration of a fraud upon the court, 


that he believed he could not handle the cli- . 


ent’s case and that the client should visit the 
office for further discussion. North Carolina 
State Bar v. Sheffield, 73 N.C. App. 349, 326 
S.E.2d 320, cert. denied, 474 U.S. 981, 106 S. 
Ct. 385, 88 L.Ed.2d 338 (1985). 

Duty of Attorney to Withdraw. — Where 
an attorney learns, prior to trial, that his 


he must withdraw from representation of the 
client, seeking leave of the court, if necessary. 
The right of a client to effective counsel in any 
case (civil or criminal) does not include the 
right to compel counsel to knowingly assist or 
participate in the commission of perjury or the 
creation or presentation of false evidence. In re 
Palmer, 296 N.C. 638, 252 S.E.2d 784 (1979). 


DISCIPLINARY HEARING NOTES 


The attorney was employed and paid in 
advance by an incarcerated client to pursue 
post-conviction relief. When the attorney 
failed to act on the client’s behalf, the client 
discharged the attorney and demanded a re- 


fund. The attorney refused to refund the client — 


any portion of the fee and refused to answer 
the State Bar’s request for explanation. Two 
Year Suspension. 82 DHC 10, 11. 

Attorney refused to withdraw from case or 
return client’s file when directed to do so by 
client. Attorney failed to respond to discovery 
requests and did not appear at disciplinary 
hearing. One Year Suspension. 88 DHC 7. 

The attorney filed pleadings which were not 
well grounded in fact or law and falsely certi- 
fied to the court that he had served the plead- 


ings on opposing counsel. The client later 
discharged the attorney, who refused to with- 
draw, refused to return the client’s file, and 
insisted on charging a contingent fee, rather 
than the reasonable value of his services. Two 
Year Suspension, with reinstatement condi- 
tioned on the attorney passing the bar exami- 
nation. 90 DHC 22. 

Attorney required client to sign a release 
before turning over the client’s file to her. 
Suspended One Year, stayed three years upon 
certain conditions. 90 DHC 23. 

Among other things, the attorney failed to 
refund unearned fees in two cases. Six Month 
Suspension and an order of restitution. 91 
DHC 24. 


ETHICS OPINION NOTES 


CPR 3. A client is entitled to his file upon 
withdrawal of his attorney. 

CPR 24. Withdrawing partners and remain- 
ing partners should send clients a common 
announcement of the firm’s dissolution so that 
the client may elect whom he wishes to handle 
his legal business. 

CPR 61. It is improper for a senior member 
of a law firm who is employed to represent a 
client to refer a case to a junior partner or 
associate without the client’s consent. 

CPR 186. It is permissible for an attorney to 
withdraw after giving notice of appeal when 
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the client agrees that an appeal would be 
fruitless and the client assumes responsibility 
for retaining another attorney. The Rules of 
Court determine whether the tribunal’s per- 
mission is required. 

CPR 269. An attorney whose motion to 
withdraw from representation of a corporation 
is denied must continue to represent the cor- 
poration. 

CPR 315. An attorney must give an indi- 
gent client the transcript provided by the State 
after disposition of the appeal. 

CPR 322. After completion of custody litiga- 


Rule 1.17 


tion, an attorney must release a “home study” 
report to a client unless such is precluded by 
statute or court order. 

RPC 8. An attorney employed by an insurer 
to represent an uninsured motorist may not 
withdraw after settlement between insurer 
and the claimant until the court gives permis- 
sion and the attorney takes steps to minimize 
prejudice to his client. 

RPC 48. Opinion outlines professional re- 
sponsibilities of lawyers involved in a law firm 
dissolution. 

RPC 58. Another member of a lawyer’s firm 
may substitute for the lawyer in defending a 
criminal case if there is no prejudice to the 
client and the client and the court consent. 

RPC 79. A lawyer who advances the cost of 
obtaining medical records before deciding 
whether to accept a case may not condition the 
release of the records to the client upon reim- 
bursement of the cost. 

RPC 106. Opinion discusses circumstances 
under which a refund of a prepaid fee is 
required. 

RPC 153. In cases of multiple representa- 
tion, a lawyer who has been discharged by one 
client must deliver to that client, as part of 
that client’s file, information entrusted to the 
lawyer by the other client. 

RPC 157. A lawyer may seek the appoint- 
ment of a guardian for a client the lawyer 
believes to be incompetent over the client’s 
objection if reasonably necessary to protect the 
client’s interest. 

RPC 158 (Third Revision). Any portion of 
a sum of money paid by a client in advance to 
‘secure payment of a fee that is unearned at the 
time the lawyer is discharged must be re- 
funded to the client. 


Rule 1.17. Sale of a law practice. 
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RPC 169. A lawyer is not required to pro- 
vide a former client with copies of title notes 
and may charge a former client for copies of 
documents from the client’s file under certain 
circumstances. 

RPC 178. Opinion examines the obligation 
to deliver the file to the client upon the termi- 
nation of the representation when a lawyer 
represents multiple clients in a single matter. 

RPC 227. A former residential real estate 
client is not entitled to the lawyer’s title notes 
or abstracts regardless of whether such infor- 
mation is stored in the client’s file. However, a 
lawyer formerly associated with a firm may be 
entitled to examine the title notes made by the 
lawyer to provide further representation to the 
same client. 

RPC 233. When a lawyer’s reasonable at- 
tempts to locate a client are unsuccessful, the 
client’s disappearance constitutes a construc- 
tive discharge of the lawyer requiring the 
lawyer’s withdrawal from the representation. 

RPC 234. An inactive client file may be 
stored in an electronic format provided origi- 
nal documents with legal significance are pre- 
served and the documents in the electronic file 
can be reproduced on paper. 

RPC 245. A lawyer in possession of the legal 
file relating to the prior representation of 
co-parties in an action must provide the co- 
party the lawyer does not represent with ac- 
cess to the file and a reasonable opportunity to 
copy the contents of the file. 

98 Formal Ethics Opinion 9. Opinion 
rules that a lawyer may charge a client the 
actual cost of retrieving a closed client file from 
storage, subject to certain conditions, provided 
the lawyer does not withhold the file to extract 
payment. 


A lawyer or a law firm may sell or purchase a law practice, including 


goodwill, if the following conditions are satisfied: 


(a) Upon transferring the law practice to the purchaser, the seller ceases to 
engage in the private practice of law in North Carolina; 

(b) The practice is sold as an entirety to a single purchaser, which is another 
lawyer or law firm licensed to practice law in North Carolina. Without 
violating this provision, the seller may agree to transfer matters in one legal 
field to one purchaser, while transferring matters in another legal field to 
another purchaser, provided that such purchasers concentrate in those legal 
fields; 

(c) Written notice is sent to each of the seller’s clients regarding: 

(1) the proposed sale, including the identity of the purchaser; . 

(2) the terms of any proposed change in the fee arrangement authorized by 
paragraph (f); ; 

(3) the client’s right to retain other counsel and to take possession of the 
client’s files prior to the sale or at any time thereafter; and 

(4) the fact that the client’s consent to the transfer of the client’s files and 
legal representation to the purchaser will be presumed if the client does not 


553 


Rule 1.17 


Rule 1.17 REVISED RULES OF PROFESSIONAL CONDUCT 


take any action or does not otherwise object within uvety (30) days of receipt 
of the notice. 

(d) Ifthe seller or purchaser identifies a conflict of interest that prohibits the 
purchaser from representing the client, the seller’s notice to the client shall 
advise the client to retain substitute counsel to assume the client’s represen- 
tation and to arrange to have the substitute counsel contact the seller. 

(e) If a client cannot be given notice, the files and the representation of that 
client may be transferred to the purchaser only upon entry of an order so 
authorizing by a court having jurisdiction. The seller may disclose to the court 
in camera information relating to the representation only to the extent 
necessary for the court to decide whether to issue the order. In the event the 
court fails to grant a substitution of counsel in a matter, that matter shall not 
be included in the sale and the sale otherwise shall be unaffected. 

(f) The fees charged clients shall not be increased by reason of the sale. The 
purchaser may, however, refuse to undertake the representation unless the 
client consents to pay the purchaser fees at a rate not exceeding the fees 
charged by the purchaser for rendering substantially similar services s prior to 
the initiation of the purchase negotiations; and 

(g) The seller and purchaser may agree that the purchaser does not have to 
pay the entire sales price for the seller’s law practice in one lump sum. The 
seller and purchaser may enter into reasonable arrangements to finance the 
purchaser’s acquisition of the seller’s law practice without violating Rules 
1.5(e) and 5.4(a). The seller, however, shall have no say regarding the - 
purchaser’s conduct of the law practice. 


COMMENT 


The practice of law is a profession, not 
merely a business. Clients are not commodi- 
ties that can be purchased and sold at will. 
Pursuant to this rule, when a lawyer or an 


entire firm ceases to practice and another - 


lawyer or firm takes over the representation, 
the selling lawyer or firm may obtain compen- 
sation for the reasonable value of the practice 
as may withdrawing partners of law firms. See 
Rules 5.4 and 5.6. 


Termination of Practice by the Seller 
The requirement that all of the private prac- 
tice be sold is satisfied if the seller in good faith 
makes the entire practice available for sale to 
the purchaser. The fact that a number of the 
seller’s clients decide not to be represented by 
the purchaser but take their matters else- 
where, therefore, does not result in a violation. 
Neither does a return to private practice as a 
result of an unanticipated change in circum- 
stances result in a violation. For example, a 
lawyer who has sold the practice to accept an 
appointment to judicial office does not violate 


the requirement that the sale be attendant to © 


cessation of practice if the lawyer later re- 
sumes private practice upon being defeated in 
a contested or a retention election for the 
office. 

The requirement that the seller cease to 
engage in the private practice of law does not 
prohibit employment as a lawyer on the staff of 
a public agency or a legal services entity which 
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provides legal services to the poor, or as in- 
house counsel to a business. 

The Rule permits a sale attendant upon 
retirement from the private practice of law in 
North Carolina. Its provisions, therefore, ac- 
commodate the lawyer who sells the practice 
upon the occasion of moving to another state. 


Single Purchaser 

The Rule requires a single purchaser unless 
all matters in particular legal fields are trans- 
ferred to purchasers who concentrate in those 
fields.The prohibition against piecemeal sale 
of a practice protects those clients whose mat- 
ters are less lucrative and who might find it 
difficult to secure other counsel if a sale could 
be limited to substantial fee-generating mat- 
ters, The purchaser is required to undertake 
all client matters in the practice, subject to 
client consent. If, however, the purchaser is 
unable to undertake all client matters because 
of a conflict of interest in a specific matter 
respecting which the purchaser is not permit- 
ted by Rule 1.7 or another rule to represent the 
client, the requirement that there be a single 
purchaser i is nevertheless satisfied. 


Client Confidences, Consent and Notice 
Written notice of the proposed sale must be 
sent to all clients who are currently repre- 
sented by the seller and to all former clients 
whose files will be transferred to the pur- 
chaser. Although it is not required by this rule, 
the placement of a notice of the proposed sale 
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in a local newspaper of general circulation 
would supplement the effort to provide notice 
to clients as required by subpart (c) of the rule. 

A lawyer or law firm ceasing to practice 
cannot be required to remain in practice be- 
cause some clients cannot be given actual 
notice of the proposed purchase. Since these 
clients cannot themselves.consent to the pur- 
chase or direct any other disposition of their 
files, the Rule requires an order from a court 
having jurisdiction authorizing their transfer 
or other disposition. The Court can be expected 
to determine whether reasonable efforts to 
locate the client have been exhausted, and 
whether the absent client’s legitimate inter- 
ests will be served by authorizing the transfer 
of the file so that the purchaser may continue 
the representation.Preservation of client con- 
fidences requires that the petition for a court 
order be considered in camera. 

Negotiations between seller and prospective 
purchaser prior to disclosure of information 
relating to a specific representation of an iden- 
tifiable client no more violate the confidential- 
ity provisions of Rule1.6 than do preliminary 
discussions concerning the possible associa- 
tion of another lawyer or mergers between 
firms, with respect to which client consent is 
not required. Providing the purchaser access 
to client-specific information relating to the 
representation and to the file, however, re- 
quires client consent. The Rule provides that 
before such information can be disclosed by the 
seller to the purchaser, the client must be sent 
written notice of the contemplated sale, in- 
cluding the identity of the purchaser and any 
proposed change in the terms of future repre- 
sentation, and must be told that the decision to 
consent or make other arrangements must be 
made within 30 days. If nothing is heard from 
the client within that time, consent to the sale 
is presumed. 

All the elements of client autonomy, includ- 
ing the client’s absolute right to discharge a 
lawyer and transfer the representation to an- 
other, survive the sale of the practice. The 
notice to clients must advise clients that they 
have a right to retain a lawyer other than the 
purchaser. In addition, the notice must inform 
clients that their right to counsel of their 
choice continues after the sale even though 
they consent to the transfer of the representa- 
tion to the purchaser. 


Fee Arrangements Between Client and 
Purchaser 

The sale may not be financed by increases in 
fees charged the clients of the practice. Exist- 
ing agreements between the seller and the 
client as to fees and the scope of the work must 
be honored by the purchaser, unless the client 
consents after consultation. The purchaser 
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‘may, however, advise the client that the pur- 
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chaser will not undertake the representation 
unless the client consents to pay the higher 
fees the purchaser usually charges. To prevent 
client financing of the sale, the higher fee the 
purchaser may charge must not exceed the 
fees charged by the purchaser for substantially 
similar service rendered prior to the initiation 
of the purchase negotiations. 

The purchaser may not intentionally frag- 
ment the practice which is the subject of the 
sale by charging significantly different fees in 
substantially similar matters. Doing so would 
make it possible for the purchaser to avoid the 
obligation to take over the entire practice by 
charging arbitrarily higher fees for less lucra- 
tive matters, thereby increasing the likelihood 
that those clients would not consent to the new 
representation. 


Other Applicable Ethical Standards 

Lawyers participating in the sale of a law 
practice are subject to the ethical standards 
applicable to involving another lawyer in the 
representation of a client. These include, for 
example, the seller’s obligation to exercise 
competence in identifying a purchaser quali- 
fied to assume the practice and the purchaser’s 
obligation to undertake the representation 
competently (see Rule 1.1); the obligation to 
avoid disqualifying conflicts, and to secure 
client consent after consultation for those con- 
flicts which can be agreed to (see Rule 1.7); and 
the obligation to protect information relating 
to the representation (see Rules1.6 and 1.9). 

If approval of the substitution of the pur- 
chasing attorney for the selling attorney is 
required by the rules of any tribunal in which 
a matter is pending, such approval must be 
obtained before the matter can be included in 
the sale (see Rule 1.16). 


Applicability of the Rule 

This Rule applies to the sale of a law prac- 
tice by representatives of a deceased, disabled 
or disappeared lawyer. Thus, the seller may be 
represented by a nonlawyer representative not 
subject to these Rules. Since, however, no 
lawyer may participate in a sale of a law 
practice which does not conform to the require- 
ments of this Rule, the representatives of the 
seller as well as the purchasing lawyer can be 
expected to see to it that they are met. 

Admission to or retirement from a law part- 
nership or professional association, retirement 
plans and similar arrangements, and a sale of 
tangible assets of a law practice, do not consti- 
tute a sale or purchase governed by the Rule. 

This Rule does not apply to the transfers of 
legal representation between lawyers when 
such transfers are unrelated to the sale of a 
practice. 


Rule 1.18 REVISED RULES OF PROFESSIONAL CONDUCT Rule 1.18 


History Note: Statutory Authority G.S. 84- of notice whereas Rule 1.17 requires only 30 
23; Adopted July 24, 1997. days notice. Rule 1.17 also permits the trans- 
fer of matters in different practice areas to 
different purchasers and requires notice to the 
Mods ens ie peg ane mare eee client of any conflict of interest. There is no 
OE ced daa oe cee ae 2 se esc nee counterpart to Rule 1.17 in the superseded 


client's matter to the purchaser of the law q 
practice will be presumed 90 days after receipt See AS as Pro tencr Orie SondueR 


Editor’s note. — Rule 1.17 is similar to 
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98 Formal Ethics Opinion 6. Opinion lawyer who is a stranger to the firm do not 
rules that the requirements set forth in Rule apply to the sale of a law practice to lawyers 
1.17 relative to the sale of a law practice to a who are current employees of the firm. 


Rule 1.18. Sexual relations with clients prohibited. 


(a) A lawyer shall not have sexual relations with a current client of the 
lawyer. 

(b) Paragraph (a) shall not apply if a consensual sexual relationship existed 
between the lawyer and the client before the legal representation commenced. 

(c) A lawyer shall not require or demand sexual relations with a client 
incident to or as a condition of any professional representation. 

(d) For purposes of this rule, “sexual relations” means: 

(1) Sexual intercourse; or 

(2) Any touching of the sexual or other intimate parts of a person or causing 
such person to touch the sexual or other intimate parts of the lawyer for the 
purpose of arousing or gratifying the sexual desire of either party. 

(e) For purposes of this rule, “lawyer” means any lawyer who assists in the 
representation of the client but does not include other are in a firm who 
provide no such assistance. 


COMMENT 

Rule 1.17, the general rule on conflict of lawyer occupies the highest position of trust 
interest, has always prohibited a lawyer from and confidence. The relationship is also inher- 
representing a client when the lawyer’s ability ently unequal. The client comes to a lawyer 
to competently represent the client may be with a problem and puts his or her faith in the 
impaired by the lawyer’s other personal or lawyer’s special knowledge, skills, and ability 
professional commitments. Under the general to solve the client’s problem. The same factors 
rule on conflicts and the rule on prohibited that lead the client to place his or her trust and 
transactions (Rule 1.8), relationships with cli- reliance in the lawyer also have the potential 
ents, whether personal or financial, that affect to place the lawyer in a position of dominance 
a lawyer’s ability to exercise his or her inde- and the client in a position of vulnerability. 
pendent professional judgment on behalf of a A sexual relationship between a lawyer and 
client are closely scrutinized. The rules on - client may involve unfair exploitation of the 
conflict of interest have always prohibited the lawyer's fiduciary position. Because of the de- 
representation of a client if a sexual relation- pendence that so often characterizes the attor- 
ship with the client presents a significant ney-client relationship, there is a significant 
danger to the lawyer’s ability to represent the possibility that a sexual relationship with a 
client adequately. The present rule clarifies chent resulted from the exploitation of the 
that a sexual relationship with a client is lawyer's dominant position and influence. 
damaging to the lawyer-client relationship Moreover, if a lawyer permits the otherwise 
and creates an impermissible conflict of inter- benign and even recommended client reliance 
est which cannot be ameliorated by the con- and trust to become the catalyst for a sexual 
sent of the client, relationship with a client, the lawyer violates 


Baye one of the most basic ethical obligations, i.e., 
Exploitation of the Lawyer’s Fiduciary not to use the trust of the client to the client’s 


Position disadvantage. This same principle underlies 
The relationship between a lawyer and cli- the rules prohibiting the use of client confi- 
ent is a fiduciary relationship in which the dences to the disadvantage of the client and 
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the rules that seek to ensure that lawyers do 
not take financial advantage of their clients. 
See Rule 1.6 and Rule 1.8. 


Impairment of the Ability to Represent 
the Client Competently 

A lawyer must maintain his or her ability to 
represent a client dispassionately and without 
impairment to the exercise of independent 
professional judgment on behalf of the client. 
The existence of a sexual relationship between 
lawyer and client under the circumstances 
proscribed by this rule presents a significant 
danger that the lawyer’s ability to represent 
the client competently may be adversely af- 
fected because of the lawyer’s emotional in- 
volvement. This emotional involvement has 
the potential to undercut the objective detach- 
ment that is demanded for adequate represen- 
tation. A sexual relationship also creates the 
risk that the lawyer will be subject to a conflict 
of interest. For example, a lawyer who is 
sexually involved with his or her client risks 
becoming an adverse witness to his or her own 
client in a divorce action where there are 
issues of adultery and child custody to resolve. 
Finally, a blurred line between the profes- 
sional and personal relationship may make it 
difficult to predict to what extent client confi- 
dences will be protected by the attorney-client 
privilege in the law of evidence since client 
confidences are protected by privilege only 
when they are imparted in the context of the 
attorney-client relationship. 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 1.18 has no counter- 
part in either the Model Rules or the super- 
seded (1985) Rules of Professional Conduct. 
The text of Rule 1.18 is derived from similar 


REVISED RULES OF PROFESSIONAL CONDUCT 


Rule 2.1 


No Prejudice to Client 

The prohibition upon representing a client 
with whom a sexual relationship develops ap- 
plies regardless of the absence of a showing of 
prejudice to the client and regardless of 
whether the relationship is consensual. 


Prior Consensual Relationship 

Sexual relationships that predate the law- 
yer-client relationship are not prohibited. Is- 
sues relating to the exploitation of the fidu- 
ciary relationship and client dependency are 
not present when the sexual relationship ex- 
ists prior to the commencement of the lawyer- 
client relationship. However, before proceed- 
ing with the representation in these 
circumstances, the lawyer should be confident 
that his or her ability to represent the client 
competently will not be impaired. 


No Imputed Disqualification 

The other lawyers in a firm are not disqual- 
ified from representing a client with whom the 
lawyer has become intimate. The potential 
impairment of the lawyer’s ability to exercise 
independent professional judgment on behalf 
of the client with whom he or she is having a 
sexual relationship is specific to that lawyer’s 
representation of the client and is unlikely to 
affect the ability of other members of the firm 
to competently and dispassionately represent 
the client. 


rules in other states. The comment to Rule 
1.18 draws heavily from the text of ABA For- 
mal Opinion 92-364, “Sexual Relations with 
Clients,” adopted by the ABA Standing Com- 
mittee on Ethics and Professional Responsibil- 
ity on July 6, 1992. 


DISCIPLINARY HEARING NOTES 


Attorney engaged in unwanted touching of 
client in violation of superseded Rule 1.2(b) 
and (d), prohibiting criminal conduct and con- 
duct prejudicial to the administration of jus- 
tice. Three Year Suspension, six months active 
and thirty months stayed upon certain condi- 


tions. 94 DHC 1.Attorney made unwanted 
sexual advances to several female clients and 
thereby engaged in conflicts of interest and 
conduct prejudicial to the administration of 
justice in violation of superseded Rules 5.1 and 
1.2, respectively. Disbarred. 95 DHC 13. 


COUNSELOR 


Rule 2.1. Advisor. 


In representing a client, a lawyer shall exercise independent professional 
judgment and render candid advice. In rendering advice, a lawyer may refer 
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not only to law but to other considerations such as moral, economic, social and 
political factors, that may be relevant to the client’s situation. 


COMMENT 


Scope of Advice 

A client is entitled to straightforward advice 
expressing the lawyer’s honest assessment. 
Legal advice often involves unpleasant facts 
and alternatives that a client may be disin- 
clined to confront. In presenting advice, a 
lawyer endeavors to sustain the client’s morale 
and may put advice in as acceptable a form as 
honesty permits. However, a lawyer should not 
be deterred from giving candid advice by the 
prospect that the advice will be unpalatable to 
the client. 

Advice couched in narrowly legal terms may 
be of little value to a client, especially where 
practical considerations, such as cost or effects 
on other people, are predominant. Purely tech- 
nical legal advice, therefore, can sometimes be 
inadequate. It is proper for a lawyer to refer to 
relevant moral and ethical considerations in 
giving advice. Although a lawyer is not a moral 
advisor as such, moral and ethical consider- 
ations impinge upon most legal questions and 
may decisively influence how the law will be 
applied. 

A client may expressly or impliedly ask the 
lawyer for purely technical advice. When such 
a request is made by a client experienced in 
legal matters, the lawyer may accept it at face 


value. When such a request is made by a client . 


inexperienced in legal matters, however, the 
lawyer’s responsibility as advisor may include 
indicating that more may be involved than 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 2.1 is identical to 


Rule 2.2. Intermediary. 


strictly legal considerations. 

Matters that go beyond strictly legal ques- 
tions may also be in the domain of another 
profession. Family matters can involve prob- 
lems within the professional competence of 
psychiatry, clinical psychology or social work; 
business matters can involve problems within 
the competence of the accounting profession or 
of financial specialists. Where consultation 
with a professional in another field is itself 
something a competent lawyer would recom- 
mend, the lawyer should make such a recom- 
mendation. At the same time, a lawyer’s ad- 
vice at its best often consists of recommending 
a course of action in the face of conflicting 
recommendations of experts. 


Offering Advice 

In general, a lawyer is not expected to give 
advice until asked by the client. However, 
when a lawyer knows that a client proposes a 
course of action that is likely to result in 


-substantial adverse legal consequences to the 


client, duty to the client under Rule 1.4 may 
require that the lawyer act if the client’s 
course of action is related to the representa- 


- tion. Alawyer ordinarily has no duty to initiate 


investigation of a client’s affairs or to give 
advice that the client has indicated is un- 
wanted, but a lawyer may initiate advice to a 
client when doing so appears to be in the 
client’s interest. 


Model Rule 2.1. Rule 2.1 has no counterpart in 
the superseded (1985) Rules of Professional 
Conduct. 


(a) Alawyer may act as intermediary between clients if: 


(1) the lawyer adequately discloses to each client the implication of the 
common representation, including the advantages and risks involved, and the 
effect on the attorney-client privileges and confidentiality, and obtains each 
client’s consent to the common representation; 

(2) the lawyer reasonably believes that the matter can be resolved on terms 
compatible with the clients’ best interests, that each client will be able to make 
adequately informed decisions in the matter and that there is little risk of 
material prejudice to the interests of any of the clients if the contemplated 
resolution is unsuccessful; and 

(3) the lawyer reasonably believes that the common representation can be 
undertaken impartially and without improper effect on other responsibilities 
the lawyer has to any of the clients. 
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(b) While acting as intermediary, the lawyer shall consult with each client 
concerning the decisions to be made and the considerations relevant in making 
them, so that each client can make adequately informed decisions. 

(c) Alawyer shall withdraw as intermediary if any of the clients so requests, 
or if any of the conditions stated in paragraph (a) is no longer satisfied. Upon 
withdrawal, the lawyer shall not continue to represent any of the clients in the 
matter that was the subject of the intermediation. 


COMMENT 


A lawyer acts as intermediary under this 
Rule when the lawyer represents two or more 
parties with potentially conflicting interests. A 
key factor in defining the relationship is 
whether the parties share responsibility for 
the lawyer’s fee, but the common representa- 
tion may be inferred from other circumstances. 
Because confusion can arise as to the lawyer’s 
role where each party is not separately repre- 
sented, it is important that the lawyer make 
clear the relationship. 

The Rule does not apply to a lawyer acting 
as arbitrator or mediator between or among 
parties who are not clients of the lawyer, even 
where the lawyer has been appointed with the 
concurrence of the parties. In performing such 
a role, the lawyer may be subject to applicable 
codes of ethics, such as the Code of Ethics for 
Arbitration in Commercial Disputes prepared 
by a joint Committee of the American Bar 
Association and the American Arbitration As- 
sociation. 

A lawyer acts as intermediary in seeking to 
establish or adjust a relationship between cli- 
ents on an amicable and mutually advanta- 
geous basis; for example, in helping to orga- 
nize a business in which two or more clients 
are entrepreneurs, working out the financial 
_ reorganization of an enterprise in which two or 
more clients have an interest, arranging a 
property distribution in settlement of an es- 
tate or mediating a dispute between clients. 
_ The lawyer seeks to resolve potentially con- 
flicting interests by developing the parties’ 
mutual interests. The alternative can be that 
each party may have to obtain separate repre- 
sentation, with the possibility in some situa- 
tions of incurring additional cost, complication 
or even litigation. Given these and other rele- 
vant factors, all the clients may prefer that the 
lawyer act as intermediary. 

In considering whether to act as intermedi- 
ary between clients, a lawyer should be mind- 
ful that if the intermediation fails, the result 
can be additional cost, embarrassment and 
recrimination. In some situations the risk of 
failure is so great that intermediation is 
plainly impossible. For example, a lawyer can- 
not undertake common representation of cli- 
ents between whom contentious litigation is 
imminent or who contemplate contentious ne- 
gotiations. More generally, if the relationship 


between the parties has already assumed def- 
inite antagonism, the possibility that the cli- 


ents’ interests can be adjusted by intermedia- 
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tion ordinarily is not very good. 

The appropriateness of intermediation can 
depend on its form. Forms of intermediation 
range from informal arbitration, where each 
client’s case is presented by the respective 
client and the lawyer decides the outcome, to 
mediation, to common representation where 
the clients’ interests are substantially though 
not entirely compatible. One form may be 
appropriate in circumstances where another 
would not. Other relevant factors are whether 
the lawyer subsequently will represent both 
parties on a continuing basis and whether the 
situation involves creating a relationship be- 
tween the parties or terminating one. 


Confidentiality and Privilege 

A particularly important factor in determin- 
ing the appropriateness of intermediation is 
the effect on client-lawyer confidentiality and 
the attorney-client privilege. In a common 
representation, the lawyer is still required 
both to keep each client adequately informed 
and to maintain confidentiality of information 
relating to the representation. See Rules 1.4 


and 1.6. Complying with both requirements 


while acting as intermediary requires a deli- 
cate balance. If the balance cannot be main- 
tained, the common representation is im- 
proper. With regard to the attorney-client 
privilege, the prevailing rule is that as be- 
tween commonly represented clients the priv- 
ilege does not attach. Hence, it must be as- 
sumed that if litigation eventuates between 
the clients, the privilege will not protect any 
such communications, and the clients should 
be so advised. 

Since the lawyer is required to be impartial 
between commonly represented clients, inter- 
mediation is improper when that impartiality 
cannot be maintained. For example, a lawyer 
who has represented one of the clients for a 
long period and in a variety of matters might 
have difficulty being impartial between that 
client and one to whom the lawyer has only 
recently been introduced. 


Consultation 
In acting as intermediary between clients, 
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the lawyer is required to consult with the ciple expressed in Rule 1.4. Where the lawyer 
clients on the implications of doing so, and is intermediary, the clients ordinarily must 
proceed only upon consent based on such a assume greater responsibility for decisions 
consultation. The consultation should make than when each client is padanen dant repre- 
clear that the lawyer’s role is not that of sented. 

partisanship normally expected in other cir- 

cumstances. The lawyer should explain to the Withdrawal 

clients the effect of the common representation Common representation does not diminish 


upon the lawyer’s duty of confidentiality and the rights of each client in the client-lawyer 
the attorney-client privilege. The lawyer relationship. Each has the right to loyal and 


should also disclose that the lawyer must diligent representation, the right to discharge 
withdraw from the representation of both cli- the lawyer as stated in Rule 1.16, and the 
ents in the event that their interests prove to protection of Rule 1.9 concerning obligations to: 
be in irreconcilable conflict. a former client, 


Paragraph (b) is an application of the prin- 


History Note: Statutory Authority G.S. 84- Model Rule 2.2. Rule 2.2 has no counterpart in 
23; Adopted July 24, 1997. the superseded (1985) Rules of Professional 


Conduct. 
Editor’s note. — Rule 2.2 closely follows ene 


ETHICS OPINION NOTES 


RPC 210. Opinion examines the circum- amines the circumstances in which it is accept- 
stances in which it is acceptable for a lawyer to able for the lawyer who regularly represents a 
represent the buyer, seller, and the lender in real estate developer to represent the buyer 
the closing of a residential real estate transac- and the developer in the closing of a residen- 
tion. tial real estate transaction. 
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Rule 2.3. Evaluation for use by third persons. 


(a) A lawyer may undertake an evaluation of a matter affecting a client for 
the use of someone other than the client if: 

(1) the lawyer reasonably believes that making the evaluation is compatible 
with other aspects of the lawyer’s relationship with the client; and 

(2) the client so requests or the client consents after consultation. 

(b) Except as disclosure is required in connection with a report of an 
cualvarons information relating to the evaluation is otherwise protected by 
Rule 1.6 


COMMENT 

Definition Lawyers for the government may be called 

An evaluation may be performed at the upon to give a formal opinion on the legality of 
client’s direction for the primary purpose of contemplated government agency action. In 
establishing information for the benefit of making such an evaluation, the government 
third parties; for example, an opinion concern- lawyer acts at the behest of the government as 
ing the title of property rendered at the behest the client for the purpose of establishing the 
of a vendor for the information of a prospective limits of the agency’s authorized activity. Such 
purchaser, or at the behest of a borrower for — an opinion is to be distinguished from confi- 
the information of a prospective lender. In dential legal advice given agency officials. The 
some situations, the evaluation may be re- critical question is whether the opinion is to be 
quired by a government agency; for example, made public. 
an opinion concerning the legality of the secu- A legal evaluation should be distinguished 
rities registered for sale under the securities from an investigation of a person with whom 
laws. In other instances, the evaluation may the lawyer does not have a client-lawyer rela- 
be required by a third person, such as a ‘pur- tionship. For example, a lawyer retained by a 
chaser of a business. purchaser to analyze a vendor’s title to prop- 
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erty does not have a client-lawyer relationship evaluation, particularly the lawyer’s responsi- 
with the vendor. So also, an investigation into bilities to third persons and the duty to dis- 
a person’s affairs by a government lawyer, or seminate the findings. 


by special counsel employed by the govern- 
ment, is not an evaluation as that term is used 
in this Rule. The question is whether the 
lawyer is retained by the person whose affairs 
are being examined. When the lawyer is re- 
tained by that person, the general rules con- 
cerning loyalty to client and preservation of 
confidences apply, which is not the case if the 
lawyer is retained by someone else. For this 
reason, it is essential to identify the person by 
whom the lawyer is retained. This should be 
made clear not only to the person under exam- 


Access to and Disclosure of Information 
The quality of an evaluation depends on the 
freedom and extent of the investigation upon 
which it is based. Ordinarily a lawyer should 
have whatever latitude of investigation seems 
necessary as a matter of professional judg- 
ment. Under some circumstances, however, 
the terms of the evaluation may be limited. 
For example, certain issues or sources may be 
categorically excluded, or the scope of search 
may be limited by time constraints or the 
noncooperation of persons having relevant in- 


ination, but also to others to whom the results formation. Any such limitations which are 
are to be made available. material to the evaluation should be described 
Duty to Third Person in the report. If after a lawyer has commenced 


an evaluation, the client refuses to comply 
with the terms upon which it was understood 
the evaluation was to have been made, the 
lawyer’s obligations are determined by law, 
having reference to the terms of the client’s 
agreement and the surrounding circum- 


When the evaluation is intended for the 
information or use of a third person, a legal 
duty to that person may or may not arise. That 
legal question is beyond the scope of this Rule. 
However, since such an evaluation involves a 
departure from the normal client-lawyer rela- 


: ‘ ' : Aah, stances. 

tionship, careful analysis of the situation is 

required. The lawyer must be satisfied as a Financial Auditors’ Requests for Informa- 
matter of professional judgment that making tion 

the evaluation is compatible with other func- When a question concerning the legal situa- 
tions undertaken on behalf of the client. For tion of a client arises at the instance of the 
example, if the lawyer is acting as advocate in client’s financial auditor and the question is 
defending the client against charges of fraud, referred to the lawyer, the lawyer’s response 
it would normally be incompatible with that may be made in accordance with procedures 
responsibility for the lawyer to perform an recognized in the legal profession. Such a 
evaluation for others concerning the same or a procedure is set forth in the American Bar 
related transaction. Assuming no such imped- Association Statement of Policy Regarding 
iment is apparent, however, the lawyer should lawyers’ Responses to Auditors’ Requests for 
advise the client of the implications of the Information, adopted in 1975. 


History Note: Statutory Authority G.S. 84- Model Rule 2.3. Rule 2.3 has no counterpart in 
23; Adopted July 24, 1997. the superseded (1985) Rules of Professional 


Editor’s note. — Rule 2.3 closely follows Cone 


ADVOCATE 


Rule 3.1. Meritorious claims and contentions. 


A lawyer shall not bring or defend a proceeding, or assert or controvert an 
issue therein, unless there is a basis for doing so that is not frivolous, which 
includes a good faith argument for an extension, modification or reversal of 
existing law. A lawyer for the defendant in a criminal proceeding, or the 
respondent in a proceeding that could result in incarceration, may neverthe- 
less so defend the proceeding as to require that every element of the case be 
established. 
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COMMENT 

The advocate has a duty to use legal proce- substantiated or because the lawyer expects to 
dure for the fullest benefit of the client’s cause, develop vital evidence only by discovery. Such 
but also a duty not to abuse legal procedure. action is not frivolous even though the lawyer 
The law, both procedural and substantive, es- believes that the client’s position ultimately 
tablishes the limits within which an advocate will not prevail. The action is frivolous, how- 
may proceed. However, the law is not always ever, if the client desires to have the action 
clear and is never static. Accordingly, in deter- taken primarily for the purpose of harassing or 
mining the proper scope of advocacy, account maliciously injuring a person, or, if the lawyer 
must be taken of the law’s ambiguities and is unable either to make a good faith argument 
potential for change. on the merits of the action taken or to support 

The filing of an action or defense or similar the action taken by a good faith argument for 
action taken for a client is not frivolous merely an extension, modification or reversal of exist- 
because the facts have not first been fully ing law. . 


History Note: Statutory Authority G.S. 84- Model Rule 3.1 and similar to Rule 7.2(ay(1) 
23; Adopted July 24, 1997. and (2) of the superseded (1985) Rules of 


Professional Conduct. 
Editor’s note. — Rule 3.1 is identical to Shed AGS c-Fes 


DISCIPLINARY HEARING NOTES 


The attorney filed pleadings which were not insisted on charging a contingent fee, rather 
well grounded in fact or law and falsely certi- than the reasonable value of his services. Two 
fied to the court that he had served the plead- Year Suspension, with reinstatement condi- 
ings on opposing counsel. The client later tioned on the attorney passing the bar exami- 


discharged the attorney, who refused to with- nation. 90 DHC 22. 
draw, refused to return the client’s file, and 


ETHICS OPINION NOTES 


CPR 122. An attorney representing the de- not wish to contest the divorce. 


fendant in divorce action, when advised by the CPR 321. It is improper for an attorney to 
client that parties have not been separated a file motions and pleadings for the mere pur- 
year, must file an answer denying the allega- pose of delay. 


tion of separation even though the client does 


Rule 3.2. Expediting litigation. 


A lawyer shall make reasonable efforts to expedite litigation consistent with 
the interests of the client. 


COMMENT 

Dilatory practices bring the administration and bar. The question is whether a competent 
of justice into disrepute. Delay should not be lawyer acting in good faith would regard the 
indulged merely for the convenience of the course of action as having some substantial 
advocates, or for the purpose of frustrating an purpose other than delay. Realizing financial 
opposing partys attempt to obtain rightful or other benefit from otherwise improper delay 
redress or repose. It is not a justification that in litigation is not a legitimate interest of the 
similar conduct is often tolerated by the bench client. 

History Note: Statutory Authority G.S. 84- Editor’s note. — Rule 3.2 is identical to 
23; Adopted July 24, 1997. Model Rule 3.2. Rule 3.2 has no counterpart in 
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the superseded (1985) Rules of Professional 
Conduct. 


ETHICS OPINION NOTES 


CPR 321. It is improper for an attorney to 
file motions and pleadings for the mere pur- 
pose of delay. 


Rule 3.3. Candor toward the tribunal. 


(a) A lawyer shall not knowingly: 

(1) make a false statement of material fact or law to a tribunal; 

(2) fail to disclose a material fact to a tribunal when disclosure is necessary 
to avoid assisting a criminal or fraudulent act by the client; 

(3) fail to disclose to the tribunal legal authority in the controlling jurisdic- 
tion known to the lawyer to be directly adverse to the position of the client and 
not disclosed by opposing counsel; or 

(4) offer evidence that the lawyer knows to be false. If a lawyer has offered 
material evidence and comes to know of its falsity, the lawyer shall take 
reasonable remedial measures. : 

(b) The duties stated in paragraph (a) continue to the conclusion of the 
proceeding, and apply even if compliance requires disclosure of information 
otherwise protected by Rule 1.6. 

I) A lawyer may refuse to offer evidence that the lawyer reasonably believes 
is false. 

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all 
material facts known to the lawyer which will enable the tribunal to make an 
informed decision, whether or not the facts are adverse. 


COMMENT 
The advocate’s task is to present the client’s client in committing a fraud applies in litiga- 
case with persuasive force. Performance of tion. Regarding compliance with Rule 1.2(d), 
that duty while maintaining confidences of the see the Comment to that Rule. See also the 


client is qualified by the advocate’s duty of | comment to Rule 8.4(b). 

candor to the tribunal. However, an advocate Misleading Legal Argument 

does not vouch for the evidence submitted ina Legal argument based on a knowingly false 
Pdinckist the tribunal is responsible for assessing representation of law constitutes dishonesty 
its probative value. toward the tribunal. A lawyer is not required 
to make a disinterested exposition of the law, 
but must recognize the existence of pertinent 
legal authorities. Furthermore, as stated in 
paragraph (a)(3), an advocate has a duty to 
disclose directly adverse authority in the con- 
trolling jurisdiction which has not been dis- 
closed by the opposing party. The underlying 
concept is that legal argument is a discussion 
seeking to determine the legal premises prop- 
erly applicable to the case. 


Representations by a Lawyer 

An advocate is responsible for pleadings and 
other documents prepared for litigation, but is 
usually not required to have personal knowl- 
edge of matters asserted therein, for litigation 
documents ordinarily present assertions by 
the client, or by someone on the client’s behalf, 
and not assertions by the lawyer. Compare 
Rule 3.1. However, an assertion purporting to 
be on the lawyer’s own knowledge, as in an 


affidavit by the lawyer or in a statement in False Evidence 

open court, may properly be made only when When evidence that a lawyer knows to be 
the lawyer knows the assertion is true or false is provided by a person who is not the 
believes it to be true on the basis of a reason- client, the lawyer must refuse to offer it re- 
ably diligent inquiry. There are circumstances gardless of the client’s wishes. A lawyer who 
where failure to make a disclosure is the receives information clearly establishing that 
equivalent of an affirmative misrepresenta- a person other than the client has perpetrated 
tion. The obligation prescribed in Rule 1.2(d) fraud upon a tribunal shall promptly reveal 
not to counsel a client to commit or assist the the fraud to the tribunal. 
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When false evidence is offered by the client, 
however, a conflict may arise between the 
lawyer’s duty to keep the client’s revelations 
confidential and the duty of candor to the 
court. Upon ascertaining that material evi- 
dence is false, the lawyer should seek to per- 
suade the client that the evidence should not 
be offered or, if it has been offered, that its 
false character should immediately be dis- 
closed. If the persuasion is ineffective, the 
lawyer must take reasonable remedial mea- 
sures. 


Perjury by a Criminal Defendant 

Whether an advocate for a criminally ac- 
cused has a duty of disclosure has been in- 
tensely debated. While it is agreed that the 
lawyer should seek to persuade the client to 
refrain from perjurious testimony, there has 
been dispute concerning the lawyer’s duty 
when that persuasion fails. If the confronta- 
tion with the client occurs before trial, the 
lawyer ordinarily can withdraw. Withdrawal 
before trial may not be possible, however, 
either because trial is imminent, or because 
the confrontation with the client does not take 
place until the trial itself, or because no other 
counsel is available. 

The most difficult situation, therefore, arises 
in a criminal case where the accused insists on 
testifying when the lawyer knows that the 
testimony is perjurious. The lawyer’s effort to 
rectify the situation can increase the likeli- 
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hood of the client’s being convicted as well as _ 


opening the possibility of a prosecution for 
perjury. On the other hand, if the lawyer does 
not exercise control over the proof, the lawyer 
participates, although in a merely passive way, 
in deception of the court. 

Three resolutions of this dilemma have been 
proposed. One is to permit the accused to 
testify by a narrative without guidance 
through the lawyer’s questioning.. This com- 
promises both contending principles; it ex- 
empts the lawyer from the duty to disclose 
false evidence but subjects the client to an 
implicit disclosure of information imparted to 
counsel. Another suggested resolution, of rela- 
tively recent origin, is that the advocate be 
entirely excused from the duty to reveal per- 
jury if the perjury is that of the client. This is 
a coherent solution but makes the advocate a 
knowing instrument of perjury. 

The other resolution of the dilemma is that 
the lawyer may reveal the client’s perjury if 
necessary to rectify the situation. A criminal 
accused has a right to the assistance of an 
advocate, a right to testify and a right of 
confidential communication with counsel. 
However, an accused should not have a right to 
assistance of counsel in committing perjury. 
Furthermore, an advocate has an obligation, 
not only in professional ethics but under the 
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law as well, to avoid implication in the com- 
mission of perjury or other falsification of 
evidence. See Rule 1.2(d). 


Remedial Measures 

If perjured testimony or false evidence has 
been offered, the advocate’s proper course or- 
dinarily is to remonstrate with the client con- 
fidentially. If that fails, the advocate should 
seek to withdraw if that will remedy the situ- 
ation. If withdrawal will not remedy the situ- 
ation or is impossible, the advocate may make 
disclosure to the court. In the event of such 
disclosure, it is for the court then to determine 
what should be done — making a statement 
about the matter to the trier of fact, ordering a 
mistrial or perhaps nothing. If the false testi- 
mony was that of the client, the client may 
controvert the lawyer’s version of their com- 
munication if the lawyer discloses the situa- 
tion to the court. If there is an issue whether 
the client has committed perjury, the lawyer 
cannot represent the client in resolution of the 
issue, and a mistrial may be unavoidable. An 
unscrupulous client might in this way attempt 
to produce a series of mistrials and thus escape 
prosecution. However, a second such encoun- 
ter could be construed as a deliberate abuse of 
the right to counsel and, as such, a waiver of 
the right to further representation. 


Constitutional Requirements 

The definition of the lawyer’s ethical duty 
when serving as defense counsel in a criminal 
case may be qualified by constitutional provi- 
sions for due process and the right to counsel 
in criminal cases. These provisions have been 
construed to require that counsel present an 
accused as a witness if the accused wishes to 
testify, even if counsel knows the testimony 
will be false. The obligation of the advocate 
under these Rules is subordinate to such a 
constitutional requirement. 


Duration of Obligation 

A practical time limit on the obligation to 
rectify the presentation of false evidence has to 
be established. The conclusion of the proceed- 
ing is a reasonably definite point for the ter- 
mination of the obligation. 


Refusing to Offer Proof Believed to Be 
False 

Generally speaking, a lawyer has authority 
to refuse to offer testimony or other proof that 
the lawyer believes is untrustworthy. Offering 
such proof may reflect adversely on the law- 
yer’s ability to discriminate in the quality of 
evidence and thus impair the lawyer’s effec- 
tiveness as an advocate. In criminal cases, 
however, a lawyer may be denied this author- 
ity by constitutional requirements governing 
the right to counsel. 


Rule 3.3 


Ex Parte Proceedings 

Ordinarily, an advocate has the limited re- 
sponsibility of presenting one side of the mat- 
ter that a tribunal should consider in reaching 
a decision; the conflicting position is expected 
to be presented by the opposing party. How- 
ever, in an ex parte proceeding, such as an 
application for a temporary restraining order, 
there is no balance of presentation by opposing 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 3.3 is identical to 
Model Rule 3.3. Comment [10] to Rule 3.3, 
however, clarifies that the lawyer may, but is 
not required to disclose client perjury, whereas 
comment [10] to Model Rule 3.3 implies that 
disclosure is required. Rule 3.3 generally cor- 
responds to Rule 7.2 of the superseded (1985) 
Rules of Professional Conduct. The superseded 
rule requires a lawyer who learns of a client’s 
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advocates. The object of an ex parte proceeding 
is nevertheless to yield a substantially just 
result. The judge has an affirmative responsi- 
bility to accord the absent party just consider- 
ation. The lawyer for the represented party 
has the correlative duty to make disclosures of 
material facts known to the lawyer and that 
the lawyer reasonably believes are necessary 
to an informed decision. 


perjury, to withdraw from the litigation if the 
client refuses to rectify the fraud, but does not 
permit disclosure of client perjury. In a signif- 
icant departure from the superseded (1985) 
Rules, Rule 3.3 requires a lawyer in an ex 
parte proceeding to inform the court of all 
material facts known to the lawyer, even those 
adverse to the client’s position. 


Legal Periodicals. — For article on the 
criminal defendant who proposes or commits 
perjury, see 17 N.C. Cent. L.J. 157 (1988). 


CASE NOTES 


Preparation of Witness. — It is not im- 
proper for an attorney to prepare his witness 
for trial, to explain the applicable law in any 
given situation and to go over before trial the 
attorney's questions and the witness’ answers 
so that the witness will be ready for his ap- 
pearance in court, will be more at ease because 
he knows what to expect, and will give his 
testimony in the most effective manner he can. 
Such preparation is the mark of a good trial 
lawyer, and is to be commended because it 
promotes more efficient administration of jus- 
tice and saves court time. Nothing improper 
occurs so long as the attorney prepares the 
witness to give the witness’ testimony at trial 
and not the testimony that the attorney has 
placed in the witness’ mouth or false or per- 
jured testimony. State v. McCormick, 298 N.C. 
788, 259 S.E.2d 880 (1979). 

Client Perjury. — Where an attorney 
learns, prior to trial, that his client intends to 
commit perjury or participate in the perpetra- 
tion of a fraud upon the court he must with- 
draw from representation of the client, seeking 
leave of the court, if necessary. The right of a 
client to effective counsel in any case (civil or 
criminal) does not include the right to compel 
counsel to knowingly assist or participate in 


the commission of perjury or the creation or 
presentation of false evidence. In re Palmer, 
296 N.C. 638, 252 S.E.2d 784 (1979). 

Concealment of Material Facts. — Inten- 
tionally encouraging the concealment of mate- 
rial facts relevant to the identity of the driver 
in a driving under the influence prosecution is 
prejudicial to the administration of justice. 
Such conduct raises serious doubts as to the 
attorney's desire to bring about a just result in 
such a prosecution and adversely reflects on 
the attorney’s fitness to practice law. North 
Carolina State Bar v. Graves, 50 N.C. App. 
450, 274 S.E.2d 396 (1981). 

Failure to Inform Court of Opposing 
Party’s Address. — An attorney clearly en- 
gaged in conduct involving fraud, dishonesty, 
deceit and misrepresentation when, in a di- 
vorce action, she failed to inform the court of a 
letter which contained the opposing party’s 
return address, while at the same time pre- 
senting to the court an affidavit she had 
drafted in which her client swore that her 
husband’s whereabouts were unknown and 
could not with due diligence be ascertained. 
North Carolina State Bar v. Wilson, 74 N.C. 
App. 777, 330 S.E.2d 280 (1985). 


DISCIPLINARY HEARING NOTES 


The attorney knowingly used perjured testi- 
mony in an attempt to receive a set-off for 
federal estate taxes due; failed to keep ade- 


quate records and accounts for an incompetent 
client; perpetrated a fraud upon a Florida 
court by false testimony; and failed to give a 


Rule 3.4 


complete and timely accounting to his incom- 
petent client’s personal representative. Dis- 
barred. 81 DHC 2. 

The attorney filed pleadings which were not 
well grounded in fact or law and falsely certi- 
fied to the court that he had served the plead- 
ings on opposing counsel. The client later 
discharged the attorney, who refused to with- 
draw, refused to return the client’s file, and 
insisted on charging a contingent fee, rather 
than the reasonable value of his services. Two 
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Year Suspension, with reinstatement condi- 
tioned on the attorney passing the bar exami- 
nation. 90 DHC 22. 

The attorney misrepresented to an adminis- 
trative law judge and a state agency that he 
had been advised by the former chief adminis- 
trative law judge to take certain actions on 
behalf of his client when, in fact, the attorney 
had not discussed the client’s case with the 
former judge. Censure. 92 DHC 38. 


ETHICS OPINION NOTES 


CPR 92. An attorney who knows that crim- 
inal clients gave arresting officers fictitious 
names should call upon the clients to disclose 
their true identities to the court and, if they 
refuse, seek to withdraw. 

CPR 122. An attorney representing the de- 
fendant in divorce action, when advised by the 
client that parties have not been separated a 
year, must file an answer denying the allega- 
tion of separation even though the client does 
not wish to contest the divorce. 

CPR 284. An attorney may seek alimony for 
a wife although he has evidence of the wife’s 
adultery so long as he does not have to offer 
perjured testimony or other false evidence. 

RPC 33. If an attorney’s client testifies 
falsely regarding a material matter, such as 
his or her name or criminal record, the attor- 
ney must call upon the client to correct the 
testimony. If the client refuses, the attorney 


must seek to withdraw in accordance with the 
rules of the tribunal. 

RPC 203. Dismissal of an action alone is not 
sufficient to rectify the perjury of a client in a 
deposition and the lawyer must demand that 
the client inform the opposing party of the 
falsity of the deposition testimony or, if the 
client refuses, withdraw from the representa- 
tion. 

98 Formal Ethics Opinion 5. Opinion 
rules that a defense lawyer may remain silent 
while the prosecutor presents an inaccurate 
driving record to the court provided the lawyer 
and client did not criminally or fraudulently 
misrepresent the driving record to the prose- 
cutor or the court, and further provided, that 
on application for a limited driving privilege, 
there is no misrepresentation to the court 
about the client’s prior driving record. 


Rule 3.4. Fairness to opposing party and counsel. 


A lawyer shall not: 


(a) unlawfully obstruct another party’s access to evidence or unlawfully 
alter, destroy or conceal a document or other material having potential — 
ater value. A lawyer shall not counsel or assist another person to do any 
such act; . 

(b) falsify evidence, counsel or assist a witness to testify falsely, counsel or 
assist a witness to hide or leave the jurisdiction for the purpose of being 
Yh rae as a witness, or offer an inducement to a witness that is prohibited 

y law; 

(c) knowingly disobey or advise a client to disobey a rule or ruling of a 
tribunal except a lawyer acting in good faith may take appropriate steps to test 
the validity of such a rule or ruling; 

(d) in pretrial procedure, make a frivolous discovery request or fail to make 
reasonably diligent effort to comply with a legally proper discovery request by 
an opposing party; 

(e) in trial, allude to any matter that the lawyer does not reasonably believe 
is relevant or that will not be supported by admissible evidence, assert 
personal knowledge of facts in issue except when testifying as a witness, ask an 
irrelevant question that is intended to degrade a witness, or state a personal 
opinion as to the justness of a cause, the credibility of a witness, the culpability 
of a civil litigant or the guilt or innocence of an accused; or 

(f) request a person other than a client to refrain from voluntarily giving 
relevant information to another party unless: 
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(1) the person is a relative or a managerial employee or other agent of a 


client; and 


(2) the lawyer reasonably believes that the person’s interests will not be 
adversely affected by refraining from giving such information. 


COMMENT 


The procedure of the adversary system con- 
templates that the evidence in a case is to be 


marshalled competitively by the contending . 


parties. Fair competition in the adversary sys- 
tem is secured by prohibitions against destruc- 
tion or concealment of evidence, improperly 
influencing witnesses, obstructive tactics in 
discovery procedure, and the like. 

Documents and other items of evidence are 
often essential to establish a claim or defense. 
Subject to evidentiary privileges, the right of 
an opposing party, including the government, 
to obtain evidence through discovery or sub- 
poena is an important procedural right. The 
exercise of that right can be frustrated if 
relevant material is altered, concealed or de- 
stroyed. Applicable law in many jurisdictions 
makes it an offense to destroy material for 
purpose of impairing its availability in a pend- 
ing proceeding or one whose commencement 
can be foreseen. Falsifying evidence is also 
generally a criminal offense. Paragraph (a) 
applies to evidentiary material generally, in- 
cluding computerized information. 

With regard to paragraph (b), it is not im- 
proper to pay a witness’s expenses, including 
lost income, or to compensate an expert wit- 
ness'on terms permitted by law. The common 
law rule in most jurisdictions is that it is 
improper to pay an occurrence witness any fee 
for testifying and that it is improper to pay an 
expert witness a contingent fee. 

Rules of evidence and procedure are de- 


signed to lead to just decisions and are part of © 


the framework of the law. Paragraph (c) per- 
mits a lawyer to take steps in good faith and 
within the framework of the law to test the 
validity of rules, however, the lawyer is not 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 3.4 is substantially 
similar to Model Rule 3.4. Rule 3.4 generally 


justified in consciously violating such rules 
and the lawyer should be diligent in the effort 
to guard against the unintentional violation of 
them. As examples, a lawyer should subscribe 
to or verify only those pleadings that the 
lawyer believes are in compliance with appli- 
cable law and rules; a lawyer should not make 
any prefatory statement before a tribunal in 
regard to the purported facts of the case on 
trial unless the lawyer believes that the state- 
ment will be supported by admissible evi- 
dence; a lawyer should not ask a witness a 
question solely for the purpose of harassing or 
embarrassing the witness; and a lawyer 
should not by subterfuge put before a jury 
matters which it cannot properly consider. 

In order to bring about just and informed 
decisions, evidentiary and procedural rules 
have been established by tribunals to permit 
the inclusion of relevant evidence and argu- 
ment and the exclusion of all other consider- 
ations. The expression by a lawyer of a per- 
sonal opinion as to the justness of a cause, as 
to the credibility of a witness, as to the culpa- 
bility of a civil litigant, and’as to the guilt or 
innocence of an accused is not a proper subject 
for argument to the trier of fact and is prohib- 
ited by paragraph (e). However, a lawyer may 
argue, on an analysis of the evidence, for any 
position or conclusion with respect to any. of 
the foregoing matters. 

Paragraph (f) permits a lawyer to advise 
managerial employees of a client to refrain 
from giving information to another party be- 
cause the statements of employees with man- . 
agerial responsibility may be imputed to the 
client. See also Rule 4.2. | 


corresponds to provisions of Rules 7.2(a)(7), 
7.6 and 7.9 of the superseded (1985) Rules of 
Professional Conduct. 


CASE NOTES 


Interjection of Personal Opinion. — 
Counsel may not, by argument or cross-exam- 
ination, place before the jury incompetent and 
prejudicial matters by injecting his own 
knowledge, beliefs and personal opinions not 
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supported by the evidence. State v. Locklear, 
294 N.C. 210, 241 S.E.2d 65 (1978). 
Interjection of Unsupported Knowl- 
edge and Belief. — Counsel may not, by 
agreement or cross-examination, place before 


Rule 3.4 


the jury incompetent and prejudicial matters 
_ by injecting his own knowledge, beliefs and 
personal opinions not supported by the evi- 
dence. State v. Locklear, 294 N.C. 210, 241 
S.E.2d 65 (1978). 

Preparation of Witness. — It is not im- 
proper for an attorney to prepare his witness 
for trial, to explain the applicable law in any 
given situation and to go over before trial the 
attorney’s questions and the witness’ answers 
so that the witness will be ready for his ap- 
pearance in court, will be more at ease because 
he knows what to expect, and will give his 
testimony in the most effective manner he can. 
Such preparation is the mark of a good trial 
lawyer, and is to be commended because it 
promotes more efficient administration of jus- 
tice and saves court time. Nothing improper 
occurs so long as the attorney prepares the 
witness to give the witness’ testimony at trial 
and not the testimony that the attorney has 
placed in the witness’ mouth or false or per- 
jured testimony. State v. McCormick, 298 N.C. 
788, 259 S.E.2d 880 (1979). 

Informing a potential witness to plead 
the U.S. Const., Amend. V or to stay away 
from court unless subpoenaed is not un- 
ethical. Certainly no rule prevents an attorney 
from informing a potential witness of his legal 
rights. North Carolina State Bar v. Graves, 50 
N.C. App. 450, 274 S.E.2d 396 (1981). 

Ethical transgressions by trial counsel 
do not always constitute legal error. State 
v. Sanders, 303 N.C. 608, 281 S.E.2d 7, cert. 
denied, 454 U.S. 973, 102 S. Ct. 523, 70 
L.Ed.2d 392 (1981). 

Argument Containing Personal Belief. 
— The defendant contended on appeal that the 
prosecutor’s argument to the jury contained 
the prosecutor’s personal belief as to the de- 
fendant’s guilt in violation of the Code. The 
court held that the statements could be inter- 
preted in several ways, but that even if the 
prosecutor’s argument had contained such a 
statement, the violation did not entitle the 
defendant to a new trial. State v. Sanders, 303 
N.C. 608, 281 S.E.2d 7, cert. denied, 454 U.S. 
973, 102 S. Ct. 523, 70 L. Ed. 2d 392 (1981). 

Argument That Testifying Officers 
Could Be Prosecuted If They Lied. — A 
prosecutor who, in closing, made arguments 
based on matters outside the record by sug- 
gesting that the officers who testified against 
the defendant could be prosecuted for perjury 
and fired from their jobs, and lose their pen- 
sions if they lied, placed the jurors in the moral 
dilemma of either convicting the defendant or, 
in the alternative, causing the officers to suffer 
the grievous penalties suggested by the prose- 
cutor. The argument was, therefore, improper 
and the defendant was entitled to a new trial. 
State v. Potter, 69 N.C. App. 199, 316 S.E.2d 
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359, disc. rev. denied, 312 N.C. 624, 323 S.E.2d 
925 (1984). 

Interference with Prosecuting Witness. 
— Immediately prior to trial, the defense at- 
torney negotiated an agreement between the 
prosecuting witness and the accused, which 
called for his client to pay for damages to a car 
and:a hospital bill in return for a promise not 
to press charges. He also told the witness she 
could leave the courthouse because her testi- 
mony would not be needed. The attorney's 
efforts on behalf of his client went far beyond 
representing the client “zealously within the 
bounds of the law” and constituted a direct 
attempt to interfere with a State’s witness who 
was under subpoena to testify in a case. State 
v. Rogers, 68 N.C. App. 358, 315 S.E.2d 492, 
cert. denied, 311 N.C. 767, 319 S.E.2d 284 
(1984), appeal dismissed, 469 U.S: 1101, 1058S. 
Ct. 769, 83 L. Ed. 2d 766 (1985). 

Failure to Inform Court of Opposing 
Party’s Address. — An attorney clearly en- 
gaged in conduct involving fraud, dishonesty, 
deceit and misrepresentation when, in a di- 
vorce action, she failed to inform the court of a 
letter which contained the opposing party's 
return address, while at the same time pre- 
senting to the court an affidavit she had 
drafted in which her client swore that her 
husband’s whereabouts were unknown and 
could not with due diligence be ascertained. 
North Carolina State Bar v. Wilson, 74 N.C. 
App. 777, 330 S.E.2d 280 (1985). 

Interference with Prosecuting Witness. 
— Immediately prior to trial, the defense at- 
torney negotiated an agreement between the 
prosecuting witness and the accused which 
called for his client to pay for damages to the 
witness’ car and the witness’ hospital bills in 
return for a promise not to press charges. He 
also told the witness she could leave the court- 
house because her testimony would not be 
needed. The defendant attorney’s efforts on 
behalf of his client went far beyond represent- 
ing the client “zealously within the bounds of ~ 
the law” and constituted a direct attempt to 
interfere with a State’s witness who was under 
subpoena to testify in a named case. State v. 
Rogers, 68 N.C. App. 358, 315 S.E.2d 492, cert. 
denied, 311 N.C. 767, 319 S.E.2d 284 (1984), 
appeal dismissed, 469 U.S. 1101, 105 S. Ct. 
769, 83 L. Ed. 2d 766 (1985). 

Prosecutor’s questioning of capital 
murder defendant’s mother about locks 
placed on the outside of defendant’s bedroom 
door was highly prejudicial and of no probative 
value; however, such error was harmless 
where the question of defendant’s guilt was 
strong, the trial court properly sustained de- 
fendant’s objections to the questions, and the 
mother testified that she was not afraid of her. 
son. State v. Payne, 328 N.C. 377, 402 S.E.2d 
582 (1991). 
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DISCIPLINARY HEARING NOTES 


The attorney advised a potential State’s wit- 
ness that his client would not testify against 
him if he did not testify against his client and 
also counseled the witness that he could plead 
the U.S. Const., Amend. V. Public Censure. 79 
DHC 10. 

The attorney knowingly used perjured testi- 
mony in an attempt to receive a set-off for 


federal estate taxes due; failed to keep ade- 
quate records and accounts for an incompetent 
client; perpetrated a fraud upon a Florida 
court by false testimony; and-failed to give a 
complete and timely accounting to his incom- 
petent client’s personal representative. Dis- 
barred. 81 DHC 2. 


ETHICS OPINION NOTES 


4 


CPR 2. An attorney generally does not need 
the consent of the adverse party to talk to 
witnesses. 

CPR 121. If a defendant is not represented, 
the attorney for the plaintiff in a divorce action 
may send the defendant a copy of the com- 
plaint, and a summons for acceptance of ser- 
vice; but may not send a prepared answer or a 
consent order. 


CPR 284. An attorney may seek alimony for. 


a wife although he has evidence of the wife’s 
adultery so long as he does not have to offer 
perjured testimony or other false evidence. 
CPR 340. An attorney may represent a 
client with a malpractice claim even though 


the client has entered a contingent fee contract 
with a medical consultant for case evaluation, 
preparation and expert witness location, so 
long as the consultant does not present evi- 
dence and the compensation of the expert 
witness provided by the consultant is not con- 
tingent upon the outcome of the litigation. 

RPC 225. The lawyer for a defendant in 
criminal and civil actions arising out of the 
same event may seek the cooperation of a 
crime victim on a plea agreement provided the 
settlement of the victim’s civil claim against 
the defendant is not contingent upon the con- 
tent. of the testimony of the victim or the 
outcome of the case. 


Rule 3.5. Impartiality and decorum of the tribunal. 


(a) A lawyer shall not: 


_ (1) seek to influence a judge, juror, prospective juror or other official by 


means prohibited by law; 


(2) communicate ex parte with a juror or prospective juror except as 


permitted by law; 


(3) communicate ex parte with a judge or other official except 
(i) in the course of official proceedings; : 
(ii) in writing, if a copy of the writing is furnished simultaneously to the 


opposing party; 


(iii) orally, upon adequate notice to opposing party; or 


(iv) as otherwise permitted by law. 


(4) engage in conduct intended to disrupt a tribunal; including: _ 
(i) failing to comply with known local customs of courtesy or practice of the 
bar or a particular tribunal without giving opposing counsel timely notice of 


the intent not to comply; 


(ii) engaging in undignified or discourteous conduct that is degrading to a 


tribunal; 


(iii) intentionally or habitually violating any established rule of procedure 


or evidence; or 


(5) after discharge of the jury, ask questions of or make comments to a juror 
that are calculated merely to harass or embarrass the juror or to influence the 


juror’s actions in future jury service. 


_(b) All restrictions imposed by this rule also apply to communications with 
or investigations of members of the family of a venireman or a juror. 
(c) A lawyer shall reveal promptly to the court improper conduct by a 
venireman or a juror, or by another toward a venireman or a juror or a member 
of his or her family, of which the lawyer has knowledge. 


\ 
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COMMENT 


Many forms of improper influence upon a 
tribunal are proscribed by criminal law. Oth- 
ers are specified in the North Carolina Code of 
Judicial conduct, with which an advocate 
should be familiar. A lawyer is required to 
avoid contributing to a violation of provisions. 
The rule also prohibits gifts of substantial 
value to judges or other officials of a tribunal 
and stating or implying an ability to influence 
improperly a public official. | 

To safeguard the impartiality that is essen- 
tial to the judicial process, veniremen and 
jurors should be protected against extraneous 
influences. When impartiality is present, pub- 
lic confidence in the judicial system is en- 
hanced. There should be no extrajudicial com- 
munication with veniremen prior to trial or 
with jurors during trial by or on behalf of a 
lawyer connected with the case. Furthermore, 
a lawyer who is not connected with the case 
should not communicate with a venireman ora 
juror about the case. After the trial, communi- 
cation by a lawyer with a juror is permitted so 
long as the lawyer refrains from asking ques- 
tions or making comments that tend to harass 
or embarrass the juror or to influence actions 
of the juror in future cases. Were a lawyer to be 
prohibited from communicating after trial 
with a juror, the lawyer could not ascertain if 
the verdict might be subject to legal challenge, 
in which event the invalidity of a verdict might 
go undetected. When an extrajudicial commu- 
nication by a lawyer with a juror is permitted 
by law, it should be made considerately and 
. with deference to the personal feelings of the 
juror. 

Vexatious or harassing investigations of ve- 
niremen or jurors seriously impair the effec- 
tiveness of our jury system. For this reason, a 
lawyer or anyone on the lawyer’s behalf who 
conducts an investigation of veniremen or ju- 
rors should act with circumspection and re- 
straint. 

Communications with or investigations of 
members of families of veniremen or jurors by 
a lawyer or by anyone on the lawyer’s behalf 
are subject to the restrictions imposed upon 
the lawyer with respect to the lawyer’s com- 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 3.5 generally follows 
Model Rule 3.5, except that Rule 3.5 imposes 
additional restrictions concerning ex parte 
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munications with or investigations of venire- 
men and jurors. 

Because of the duty to aid in preserving the 
integrity of the jury system, a lawyer who 
learns of improper conduct by or towards a 
venireman, a juror or a member of the family 
of either should make a prompt report to the 
court regarding such conduct. 

The impartiality of a public servant in our 
legal system may be impaired by the receipt of 
gifts or loans. A lawyer, therefore, is never 
justified in making a gift or a loan to a judge, a 
hearing officer, or an official or employee of a. 
tribunal. 

All litigants and lawyers should have access 
to tribunals on an equal basis. Generally, in 
adversary proceedings a lawyer should not 
communicate with a judge relative to a matter 
pending before, or which is to be brought 
before, a tribunal over which the judge pre- 
sides in circumstances which might have the 
effect or give the appearance of granting un- 
due advantage to one party. For example, a 
lawyer should not communicate with a tribu- 
nal by a writing unless a copy thereof is 
promptly delivered to opposing counselor to 
the adverse party if unrepresented. Ordinarily 
an oral communication by a lawyer with a 
judge or hearing officer should be made only 
upon adequate notice to opposing counsel, or, if 
there is none, to the opposing party. A lawyer 


_ should not condone or lend himself or herself 


to private importunities by another with a 
judge or hearing officer on behalf of the lawyer 
or the client. 

The advocate’s function is to present evi- 
dence and argument so that the cause may be 
decided according to law. Refraining from abu- 
sive or obstreperous conduct is a corollary of 
the advocate’s right to speak on behalf of 
litigants. A lawyer may stand firm against 
abuse by a judge but should avoid reciproca- 
tion; the judge’s default is no justification for 
similar dereliction by an advocate. An advo- 
cate can present the cause, protect the record 
for subsequent review and preserve profes- 
sional integrity by patient firmness no less 
effectively than by belligerence or theatrics. 


communications with judges and communica- 
tions with a juror’s family members. Provi- 
sions in Rule 3.5 correspond to provisions of 
Rules 7.6, 7.8, and 7.10 of the superseded 
(1985) Rules of Professional Conduct. 
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REVISED RULES OF PROFESSIONAL CONDUCT 


Rule Goo 


CASE NOTES 


The trial judge did not abuse his discre- 
tion in removing a juror and substituting 
an alternate juror when the original juror 
contacted defense counsel at his home during 
the weekend recess and persisted in discussing 
matters of a personal nature, including coun- 
sel’s marital status. Although there was no 
evidence that any matter which related to the 
trial of the defendant was discussed during the 
conversation, the exercise of discretion by the 
trial judge served to safeguard the trial of the 
defendant from even the appearance of impro- 
priety. State v. Price, 301 N.C. 437, 272 S.E.2d 
103 (1980). 

Ethical transgressions by trial counsel 
do not always constitute legal error. State 
v. Sanders, 303 N.C. 608, 281 S.E.2d 7, cert. 
denied, 454 U.S. 973, 102 S. Ct. 523, 70 
L.Ed.2d 392 (1981). 

Argument That Testifying Officers 
Could Be Prosecuted If They Lied. — A 
prosecutor who, in closing, made arguments 
based on matters outside the record by sug- 


gesting that the officers who testified against 
the defendant could be prosecuted for perjury 
and fired from their jobs, and lose their pen- 
sions if they lied, placed the jurors in the moral 
dilemma of either convicting the defendant or, 
in the alternative, causing the officers to suffer 


. the grievous penalties suggested by the prose- 


cutor. The argument was, therefore, improper 
and the defendant was entitled to a new trial. 
State v. Potter, 69 N.C. App. 199, 316 S.E.2d 
359, disc. rev. denied, 312 N.C. 624, 323 S.E.2d 
925 (1984). 

The intentional act of soliciting some- 
one to disrupt a criminal trial by an attor- 
ney representing a defendant was not a felony, 
but would support an order of disbarment. In 
re Paul, 84.N.C. App. 491, 353 S.E.2d 254, cert. 
denied, 319 N.C. 673, 356 S.E.2d 779 (1987), 
cert. denied, 484 U.S. 1004, 108 S. Ct. 694, 98 
L. Ed. 2d 646 (1988). 

Quoted in State v. Bunch, 104 N.C. App. 
106, 408 S.E.2d 191 (1991). 


DISCIPLINARY HEARING NOTES 


Attorney illegally contacted a juror to dis- 
cuss a case. Three Year Suspension. 78 DHC 5. 


ETHICS OPINION NOTES 


CPR 16. A lawyer or group of lawyers may 
contribute to a judge’s campaign in a reason- 
able amount. 

CPR 183. An attorney who represents a 

‘judge may not appear before the judge. 

CPR 225. It is permissible for an attorney to 
appear before his brother judge if the lawyer 
for the adverse party and his client consent. 

CPR 226. Although an attorney may not 


appear before his brother judge without the 


consent of the parties, his partners and asso- 
ciates may. 

CPR 283. The fact that a law firm’s secre- 
tary is the spouse of a magistrate does not 
disqualify members of the law firm from prac- 
ticing criminal law before the magistrate. 

CPR 318. The fact that an attorney’s spouse 
is a judge’s secretary does not disqualify the 
attorney from practicing before the judge. 

CPR 337. After a jury trial, an attorney may 
communicate with jurors as to why they de- 
cided issues as they did and their opinions of 
the attorney’s performance, unless such is pro- 
hibited by court rule. 

RPC 122. A member of the attorney gener- 
al’s staff may not consult ex parte with a trial 
court judge if it is likely that that attorney or 
another attorney working in the same division 
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of the attorney general’s office will represent 
the state in the appeal of the case. 

RPC 214, A lawyer may not send a jury 
questionnaire directly to prospective members 
of the jury but, if the questionnaire is sent out 
by the court, such communications are not 
prohibited. 

RPC 237. A lawyer may not communicate 
with the judge before whom a proceeding is 
pending to request an ex parte order unless 
opposing counsel is given adequate notice or 
unless authorized by law. 

97 Formal Ethics Opinion 1. A lawyer 
may appear in court before a judge the lawyer 
represents in a personal matter provided there 
is disclosure of the representation and all 
parties and lawyers agree that the relation- 
ship between the lawyer and the judge is 
immaterial to the trial of the matter. 

97 Formal Ethics Opinion 3. A lawyer 
may engage in an ex parte communication 
with a judge regarding a scheduling or admin- 
istrative matter only if necessitated by the 
administration of justice or exigent circum- 
stances and diligent efforts to notify opposing 
counsel have failed. 

97 Formal Ethics Opinion 5. A lawyer 
must provide the opposing counsel with a copy 
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of a proposed order at the same time that the sets forth the disclosures a lawyer must make 
lawyer submits the proposed order to the judge to the judge prior to engaging in an ex parte 
in an ex parte communication. communication. 


98 Formal Ethics Opinion 12. Opinion 


Rule 3.6. Trial publicity. 


(a) Alawyer who is participating or has participated in the investigation or 
litigation of a matter shall not make an extrajudicial statement that a 
reasonable person would expect to be disseminated by means of public 
communication if there is a reasonable likelihood that the statement will 
materially prejudice an adjudicative proceeding in the matter. | 

(b) Astatement referred to in paragraph (a) ordinarily is likely to have such 
an effect when it refers to a civil matter triable to a jury, a criminal matter, or 
any other proceeding that could result in incarceration, and the statement 
relates to: 

(1) the character, credibility, or reputation of a party, suspect in a criminal 
investigation or witness, or the identity of a witness, or the expected testimony 
of a party or witness; 

(2) in a criminal case or proceeding that could result in incarceration, the 
possibility of a plea of guilty to the offense or the existence or contents of any 
confession, admission, or statement given by a defendant or suspect or that 
person’s refusal or failure to make a statement; 

(3) the performance or results of any examination or test or the refusal or 
failure of a person to submit to an examination or test, or the identity or nature 
of physical evidence expected to be presented; 

(4) any opinion as to the guilt or innocence of a defendant or suspect in a 
criminal case or proceeding that could result in incarceration; or 

(5) information the lawyer knows or reasonably should know is likely to be 
inadmissible as evidence in a trial and would if disclosed create a substantial 
risk of prejudicing an impartial trial. : 

(c) Notwithstanding paragraphs (a) and (b)(1-5), a lawyer involved in the 
investigation or litigation of a matter may state without elaboration: 

(1) the general nature of the claim or defense; 

(2) the information contained in a public record; 

(3) that an investigation of the matter is in progress, including the general 
scope of the investigation, the offense or claim or defense involved and, except 
when prohibited by law, the identity of the persons involved; 

(4) the scheduling or result of any step in litigation; 

ye a request for assistance in obtaining evidence and information necessary 
thereto; 

(6) a warning of danger concerning the behavior of a person involved, when 
there is reason to believe that there exists the likelihood of substantial harm 
to an individual or to the public interest; and 

(7) in a criminal case: 

(i) the identity, residence, occupation and family status of the accused; 

(ii) if the accused has not been apprehended, information necessary to aid in 
apprehension of that person; 

(iii) the fact, time and place of arrest; and 

(iv) the identity of investigating and arresting officers or agencies and the 
length of the investigation. 

(d) The foregoing provisions of Rule 3.6 do not preclude a lawyer from 
replying to charges of misconduct publicly made against the lawyer or from 
participating in the proceedings of legislative, administrative, or other inves- 
tigative bodies. , 

(e) A lawyer shall exercise reasonable care to prevent the lawyer’s employ- 
ees from making an extrajudicial statement that the lawyer would be prohib- 
ited from making under this rule. 
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COMMENT 

It is difficult to strike a balance between judicial proceedings, particularly in matters of 
protecting the right to a fair trial and safe- general public concern. Furthermore, the sub- 
guarding the right of free expression. Preserv- ject matter of legal proceedings is often of 
ing the right to a fair trial necessarily entails direct significance in debate and deliberation 
some curtailment of the information that may over questions of public policy. 
be disseminated about a party prior to trial, Special rules of confidentiality may validly 
particularly where trial by jury is involved. If govern proceedings in juvenile, domestic rela- 
there were no such limits, the result would be tions and mental disability proceedings, and 
the practical nullification of the protective perhaps other types of litigation. Rule 3.4(c) 
effect of the rules of forensic decorum and the requires compliance with such Rules. 
exclusionary rules of evidence. On the other Recognizing that the public value of in- 
hand, there are vital social interests served by formed commentary is great and the likelihood 
the free dissemination of information about of prejudice to a proceeding by the commen- 
events having legal consequences and about tary of a lawyer who is not involved in the 
legal proceedings themselves. The public has a proceeding is small, the rule applies only to 
right to know about threats to its safety and lawyers who are, or who have been involved in 
measures aimed at assuring its security. It the investigation or litigation of a case, and 
also has a legitimate interest in the conduct of their associates. 


History Note: Statutory Authority G.S. 84- 3.6 is silent on this matter. Rule 3.6 corre- 
23; Adopted July 24, 1997. sponds to Rule 7.7 of the superseded (1985) 
Rules of Professional Conduct. In additional to 
organizational changes, however, Rule 3.6 con- 
tains a more liberal “material prejudice” stan- 
dard for evaluating when an extrajudicial 
statement is prohibited. 


Editor’s note. — Rule 3.6 is similar to 
Model Rule 3.6. Notably, Model Rule 3.6 spe- 
cifically permits a lawyer to make an extraju- 
dicial statement to protect a client from the 
prejudicial effect of recent publicity not initi- 
ated by the lawyer or the lawyer’s client. Rule 


ETHICS OPINION NOTES 


CPR 4. The rule restricting pretrial public- amines the restrictions on a lawyer’s public 
ity does not apply when the case is on appeal. comments about a pending civil proceeding in 
98 Formal Ethics Opinion 4. Opinion ex- which the lawyer is participating. 


Rule 3.7. Lawyer as witness. 


(a) Alawyer shall not act as advocate at a trial in which the lawyer is likely 
to be a necessary witness except where: 

(1) the testimony relates to an uncontested issue; 

(2) the testimony relates to the nature and value of legal services rendered 
in the case; or 

(3) disqualification of the lawyer would work substantial hardship on the 
client. 

(b) A lawyer may act as advocate in a trial in which another lawyer in the 
lawyer’s firm is likely to be called as a witness unless precluded from doing so 
by Rule 1.7 or Rule 1.9. 


COMMENT 
Combining the roles of advocate and witness that party’s rights in the litigation. A witness 
can prejudice the opposing party and can in- is required to testify on the basis of personal 
volve a conflict of interest between the lawyer knowledge, while an advocate is expected to 
and client. explain and comment on evidence given by 
The opposing party has proper objection others. It may not be clear whether a state- 
where the combination of roles may prejudice ment by an advocate-witness should be taken 
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as proof or as an analysis of the proof. 

Paragraph (a)(1) recognizes that if the testi- 
mony will be uncontested, the ambiguities in 
the dual role are purely theoretical. Paragraph 
(a)(2) recognizes that where the testimony 
concerns the extent and value of legal services 
rendered in the action in which the testimony 
is offered, permitting the lawyers to testify 
avoids the need for a second trial with new 
counsel to resolve that issue. Moreover, in such 
a situation the judge has firsthand knowledge 
of the matter in issue; hence, there is less 
dependence on the adversary process to test 
the credibility of the testimony. 

Apart from these two exceptions, paragraph 
(a)(3) recognizes that a balancing is required 
between the interests of the client and those of 
the opposing party. Whether the opposing 
party is likely to suffer prejudice depends on 
the nature of the case, the importance and 
probable tenor of the lawyer’s testimony, and 


the probability that the lawyer’s testimony © 


will conflict with that of other witnesses. Even 
if there is risk of such prejudice, in determin- 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 3.7 is identical to 
Model Rule 3.7. Rule 3.7 is also similar to Rule 
5.2 of the superseded (1985) Rules of Profes- 


sional Conduct, except Rule 3.7 limits the - 
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ing whether the lawyer should be disqualified, 
due regard must be given to the effect of 
disqualification on the lawyer’s client. It is 
relevant that one or both parties could reason- 
ably foresee that the lawyer would probably be 
a witness. The principle of imputed disqualifi- 
cation stated in Rule 1.10 has no application to 
this aspect of the problem. 

Whether the combination of roles involves 
an improper conflict of interest with respect to 
the client is determined by Rule 1.7 or 1.9. For 
example, if there is likely to be substantial 
conflict between the testimony of the client 
and that of the lawyer or a member of the 
lawyer’s firm, the representation is improper. 
The problem can arise whether the lawyer is 
called as a witness on behalf of the client or is 
called by the opposing party. Determining 
whether or not such a conflict exists is prima- 
rily the responsibility of the lawyer involved. 
See Comment to Rule 1.7. If a lawyer who is a 
member of a firm may not act as both advocate 
and witness by reason of conflict of interest, 
Rule 1.10 disqualifies the firm also. 


disqualification of a testifying lawyer to litiga- 
tion in which the lawyer is a “necessary” wit- 
ness. Unlike the superseded rule, Rule 3.7 also 
permits another lawyer in the testifying law- 


yer’s firm to represent the client at trial al- | 


though the testifying lawyer is disqualified. 


CASE NOTES 


Counsel Is Not Incompetent to Testify. 
— The weight of authority in this country is 
that while it is a breach of professional ethics 
for a party’s attorney to testify about other 
than formal matters without withdrawing 
from the litigation, he is not incompetent to 
testify. The testimony is admissible if other- 
wise competent. Town of Mebane v. Iowa Mut. 
Ins. Co., 28 N.C. App. 27, 220 S.E.2d 623 
(1975). 

But Is Discouraged from Doing So. — 
The Supreme Court of North Carolina has 
historically discouraged the practice of attor- 
neys testifying on behalf of clients, and al- 
though it has been allowed, in most instances 
the lawyer acting as a witness for his client 
had previously surrendered his right to partic- 
ipate in the litigation. Town of Mebane v. Iowa 
Mut. Ins. Co., 28 N.C. App. 27, 220 S.E.2d 623 
(1975). 

Exceptions Where Counsel May Testify 
for Client. — While the Disciplinary Rules set 
forth in the Code of Professional Conduct (now 
replaced by the Rules of Professional Conduct) 
do not control the admissibility of evidence or 
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the competency of witnesses, they do govern 
the ethics and conduct of attorneys licensed to 
practice law in the State. It should be the 
policy of the courts to give effect to these rules 
which specifically address the question of 
when an attorney may be a witness for a party 
he represents. Both the Code of Professional 
Conduct and the common practice recognized 
by the North Carolina Supreme Court provide 
for exceptions where attorneys may testify on 
their clients’ behalf. Town of Mebane v. Iowa 
Mut. Ins. Co., 28 N.C. App. 27, 220 S.E.2d 623 
(1975). 

Testimony for Client Before Adminis- 
trative Board. — There is no compelling 
reason to extend existing law by holding that 
evidence presented by an attorney who testi- 
fies while representing a client before a local 
administrative board may not be considered by 
such local administrative board. However, at- 
torneys are strongly discouraged from serving 
as both witnesses and advocates, even before 
local administrative boards, unless compelling 
circumstances exist. Robinhood Trails Neigh- 
bors v. Winston-Salem Zoning Bd. of Adjust- 


i. 3 


aaa 


Rule 3.8 


ment, 44 N.C. App. 539, 261 S.E.2d 520, cert. 
denied, 299 N.C. 737, 267 S.E.2d 663 (1980). 

Discretion of Trial Judge. — Whether to 
allow defense counsel to testify on a collateral 
matter, impeachment of a witness, is in the 
discretion of the trial judge. State v. Elam, 56 
N.C. App. 590, 289 S.E.2d 857, cert. denied, 
305 N.C. 461, 292 S.E.2d 577 (1982). 

Request by Defendant for Withdrawal 
of Plaintiff’s Counsel. — Defendant’s re- 
quest that counsel for plaintiff be precluded 
from testifying at trial or that his law firm be 
disqualified from further representation of 
plaintiff would be denied, where plaintiff had 
not yet determined who its witnesses would 
be. If plaintiff subsequently determined that 
counsel should be called as a witness at trial, 
then the court, at the appropriate time, could 
order his withdrawal; as well as that of his law 
firm. FDIC v. Kerr, 111 F.R.D. 476 (W.D.N.C. 
1986). . 

This rule only applies to lawyers, not 
their employees. Seafare Corp. v. Trenor Corp., 
88 N.C. App. 404, 363 S.E.2d 643, cert. denied, 
322 N.C. 113, 367 S.E.2d 917 (1988). 
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Preference for Other Witnesses. — If 
other witnesses are available who can provide 
the information sought, it is not error not to 
permit an attorney for a party to testify. State 
v. Daniels, 337 N.C. 243, 446 S.E.2d 298 
(1994). 

Testimony Not Prejudicial. — Defendant 
could show no prejudice from defense counsel’s 
testimony during a voir dire hearing on a 
collateral matter regarding the attorney’s han- 
dling of evidence. State v. Parker, 119 N.C. 
App. 328, 459 S.E.2d 9 (1995). 

Stated in Spivey v. United States, 912 F.2d 
80 (4th Cir. 1990); H.B.S. Contractors  v. 
Cumberland County Bd. of Educ., 122 N.C. 
App. 49, 468 S.E.2d 517 (1996). 

Cited in Central Carolina Nissan, Inc. v. 
Sturgis, 98 N.C. App. 253, 390 S.E.2d 730 
(1990); State ex rel. Long v. American Sec. Life 
Assurance Co., 109 N.C. App. 530, 428 S.E.2d 
200 (1993); Berkeley Fed. Sav. & Loan Ass’n v. 
Terra Del. Sol, Inc., 111 N.C. App. 692, 433 
S.E.2d 449 (1993); Beam v. Kerlee, 120 N.C. 
App. 203, 461 S.E.2d 911 (1995). 


ETHICS OPINION NOTES 


CPR 18. An attorney may testify on behalf 
of his former client after he has withdrawn, 
even if he is to be reimbursed for expenses 
advanced while he was employed from any 
recovery. 

CPR 93. A law firm may not continue to 
represent a husband charged with his wife’s 
murder after the public defender who had 
represented a codefendant who had agreed to 
testify against the husband in the same case 
joins the firm. . . 

CPR 162. An attorney may testify as to the 
value of his services, but may not testify as t 
his client’s emotional condition. 


CPR 212. An attorney who is sued may have 
his partner represent him and may testify in 
his own behalf without his partner’s having to 
withdraw. 

CPR 350. An attorney may continue to 
serve as administrator C.T.A. even though his 
secretary may testify as a witness. 

RPC 19. An attorney may represent a client 
even though his secretary must be called as a 
witness. | 

RPC 142. A lawyer may not represent an 
estate in litigation against a claimant where 
the lawyer’s testimony may be necessary to 
resolve the validity of the claim. 


Rule 3.8. Special responsibilities of a prosecutor. 


The prosecutor in a criminal case shall: 


(a) refrain from prosecuting a charge that the prosecutor knows is not 
supported by probable cause; 

(b) make reasonable efforts to assure that the accused has been advised of 
the right to, and the procedure for obtaining, counsel and has been given 
reasonable opportunity to obtain counsel; ; 

(c) not seek to obtain from an unrepresented accused a waiver of important 
pretrial rights, such as the right to a preliminary hearing; 

(d) make timely disclosure to the defense of all evidence or information 
known to the prosecutor that tends to negate the guilt of the accused or 
mitigates the offense, and, in connection with sentencing, disclose to the 
defense and to the tribunal all unprivileged mitigating information known to 
the prosecutor, except when the prosecutor is relieved of this responsibility by 
a protective order of the tribunal; | 
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(e) exercise reasonable care to prevent investigators, law enforcement 
personnel, employees or other persons assisting or associated with the prose- 
cutor in a criminal case from making an extrajudicial statement that the 
prosecutor would be prohibited from making under Rule 3.6; 

(f) not subpoena a lawyer in a grand jury or other criminal proceeding to 
present evidence about a past or present client unless: 

(1) the information sought is not protected from disclosure by any applicable 
privilege; 

(2) the evidence sought is essential to the successful completion of an 
ongoing investigation or prosecution; and 

(3) there is no other feasible alternative to obtain the information; and 

(g) except for statements that are necessary to inform the public of the 
nature and extent of the prosecutor’s action and that serve a legitimate law 
enforcement purpose, refrain from making extrajudicial comments that have a 
substantial likelihood of heightening public condemnation of the accused. 


COMMENT 

A prosecutor has the responsibility of a min- tribunal. Nor does it forbid the lawful ques- 
ister of justice and not simply that of an tioning of a suspect who has knowingly waived 
advocate; the prosecutor’s duty is to seek jus- the rights to counsel and silence. 
tice, not merely to convict. This responsibility The exception in paragraph (d) recognizes 
carries with iG specific obligations to see that that a prosecutor may seek an appropriate 
the defendant is accorded procedural justice protective order from the tribunal if disclosure 
and that guilt is decided upon the basis of of information to the defense could result in 
sufficient evidence. substantial hardship to an individual or to the 

The prosecutor represents the sovereign and public interest. 


therefore should use restraint in the discre- 
tionary exercise of government powers, such 
as in the selection of cases to prosecute. Dur- 
ing trial the prosecutor is not only an advocate, 
but he or she also may make decisions nor- . 
mally made by an individual client, and those 
affecting the public interest should be fair to 
all. In our system of criminal justice, the 


Paragraph (f) is intended to limit the issu- 
ance of lawyer subpoenas in grand jury and 
other criminal proceedings to those situations 
in which there is a genuine need to intrude 
into the client-lawyer relationship. 

Paragraph (g) supplements Rule 3.6, which 
prohibits extrajudicial statements that have a 


accused is to be given the benefit of all reason- substantial likelihood of prejudicing an adju- 
able doubt. With respect to evidence and wit- dicatory proceeding. In the context of a vedere +g 
nesses, the prosecutor has responsibilities dif- nal prosecution, a prosecutor’s extrajudicial 
ferent from those of a lawyer in private statement can create the additional problem of 
practice; the prosecutor should make timely increasing public condemnation of the ac- 
disclosure to the defense of available evidence cused. Although the announcement of an in- 
known to him or her that tends to negate the dictment, for example, will necessarily have 
guilt of the accused, mitigate the degree of the severe consequences for the accused, a prose- 
offense, or reduce the punishment. Further, a cutor can, and should, avoid comments which 
prosecutor should not intentionally avoid pur- have no legitimate law enforcement purpose 
suit of evidence merely because he or she and have a substantial likelihood of increasing 
believes it will damage the prosecutor’s case or public opprobrium of the accused. Nothing in 
aid the accused. this Comment is intended to restrict the state- 

Paragraph (c) does not apply to an accused ments which a prosecutor may make which 


appearing pro se with the approval of the comply with Rule 3.6(b) or 3.6(c). 


History Note: Statutory Authority G.S. 84- restricts the circumstances in which a prose- 
23; Adopted July 24, 1997. cutor may subpoena a lawyer. 


Editor’s note. — Rule 3.8 is substantially Legal Periodicals. — For comment, 
similar to Model Rule 3.8. Rule 3.8 is similar to “Grand Jury Subpoenas to Defense Attorneys 
Rule 7.3 of the superseded (1985) Rules of Representing Targets: An Ethical/Legal Tug of 
Professional Conduct, except that Rule 3.8 War,” see 9 Campbell L. Rev. 347 (1987). 
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For article, “Disciplinary Sanctions Against 
Prosecutors for Brady Violations: A Paper Ti- 
ger,” see 65 N.C.L. Rev. 693 (1987). 


ETHICS OPINION NOTES 


RPC 197. A prosecutor must notify defense offenses or minor crimes in exchange for a 
counsel, jail officials, or other appropriate per- direct charitable contribution to the local 
sons to avoid the unnecessary detention of a school system. 
criminal defendant after the charges against RPC 243. It is prejudicial to the administra- 
the defendant have been dismissed by the tion of justice for a prosecutor to threaten to 
prosecutor. use his discretion to schedule a criminal trial 


_RPC 204. It is prejudicial to the administra- to coerce a plea agreement from a criminal 
tion of justice for a prosecutor to offer special ARiembeis 
treatment to individuals charged with traffic 


Rule 3.9. Reserved: 


TRANSACTIONS WITH PERSON OTHER THAN 
CLIENTS 


Rule 4.1. Truthfulness in statements to others. 


In the course of representing a client a lawyer shall not knowingly make a 
false statement of material fact or law to a third person. 


COMMENT 

Misrepresentation regarded as one of fact can depend on the 

A lawyer is required to be truthful when circumstances. Under generally accepted con- 
dealing with others on a client’s behalf, but ventions in negotiation, certain types of state- 
generally has no affirmative duty to inform an ments ordinarily are not taken as statements 
opposing party of relevant facts. A misrepre- of material fact. Estimates of price or value 
sentation can occur if the lawyer incorporates placed on the subject of a transaction and a 
or affirms a statement of another person that party’s intentions as to an acceptable settle- 
the lawyer knows is false. Misrepresentations ment of a claim are in this category, and so is 
can also occur by failure to act. the existence of an undisclosed principal ex- 


cept where nondisclosure of the principal 


GES ke Hh ly would constitute fraud. 


This Rule refers to statements of fact. 
Whether a particular statement should be 


History Note: Statutory Authority G.S. 84- assisting a criminal or fraudulent act by a 


23; Adopted July 24,1997. — client. Rule 4.1 has no counterpart in the 
ded (1985) Rul f Professional Con- 
Editor’s note. — Rule 4.1 is similar to nae pon SEN 


Model Rule 4.1, although the Model Rule also 
requires disclosure when necessary to avoid 


ETHICS OPINION NOTES 


RPC 182. A lawyer must disclose to an poena containing misrepresentations as to the 
adverse party with whom the lawyer is nego- pendency of an action, the date or location of a 
tiating a settlement that the lawyer’s client hearing, or a lawyer’s authority to obtain doc- 
died. umentary evidence. 


RPC 236. A lawyer may not issue a sub- 
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Rule 4.2. Communication with person represented by counsel. 


(a) During the representation of a client, a lawyer shall not communicate 
about the subject of the representation with a person the lawyer knows to be 
represented by another lawyer in the matter, unless the lawyer has the consent 
of the other lawyer or is authorized by law to do so. It is not a violation of this 
Rule for a lawyer to encourage his or her client to discuss the subject of the 
representation with the opposing party in a good faith attempt to resolve the 
controversy. 

(b) Notwithstanding section (a) above, in representing a client who has a 
dispute with a government agency or body, a lawyer may communicate, about 
the subject of the representation with the elected officials who have authority 
over such government agency or body, even if the lawyer knows that the 
government agency or body is represented by another lawyer in the matter, but 
such communications may only occur under the following circumstances: 

(1) in writing, if a copy of the writing is promptly delivered to opposing 
counsel; 

(2) orally, upon adequate notice to opposing counsel; or 

(3) in the course of official proceedings. 


COMMENT 

This Rule does not prohibit a lawyer who circumstances set forth in paragraph (b). 
does not have a client relative to a particular Parties to a matter may communicate di- 
matter from consulting with a person or entity rectly with each other. The purpose of this rule 
who, though represented concerning the mat- is to prohibit a lawyer, or the lawyers agents, 
ter, seeks another opinion as to his or her legal from undermining an opponent’s client-lawyer 
situation. A lawyer from whom such an opinion relationship through direct contact with a cli- 
is sought should, but is not-required to, inform ent in the absence of opposing counsel. Noth- 
the first lawyer of his or her participation and ing herein is intended to discourage good faith 
advice. efforts by individual parties to resolve their 

This Rule does not prohibit communication differences. Nor does the Rule prohibit a law- 
with a represented person, or an employee or yer from encouraging a client to communicate 
agent of such a person, concerning matters with the opposing party with a view toward 
outside the representation. For example, the the resolution of their dispute. 
existence of a controversy between a govern- After a lawyer for another person or entity 
ment agency and a private party, or between has been notified that an organization is rep- 
two organizations, does not prohibit a lawyer resented by counsel in a particular matter, this 
for either from communicating with nonlawyer Rule would prohibit communications by the 
representatives of the other regarding a sepa- lawyer concerning the matter with persons 
rate matter. Also, a lawyer having an indepen- having managerial responsibility on behalf of 
dent justification or legal authorization for the organization, and with any other person 
communicating with a represented person is whose act or omission in connection with the 
permitted to do so. matter may be imputed to the organization for 

This Rule does not prohibit a lawyer from purposes of civil or criminal liability or whose 
lobbying elected officials on behalf of a client statement may constitute an admission on the 
where the government body upon which the part of the organization. If an, employee or 
elected official serves is not an opposing party agent of the organization is represented in the 
in the particular matter. Communications au- matter by his or her own counsel, the consent 
thorized by law include the right of a party to by that counsel to a communication would be 
a controversy with a government agency or sufficient for purposes of this Rule. 
body to speak with government officials about This Rule also applies to communications 
the matter. Even when the government agency with any person, whether or not a party to a 
or body is represented by a lawyer with regard formal adjudicative proceeding, contract or ne- 
to a particular matter, a lawyer may commu- gotiation, who is represented by counsel con- 
nicate with the elected government officials cerning the matter to which the communica- 
who have authority over that agency under the: tion relates. 
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History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 4.2(a) is similar to 
Model Rule 4.2 and Rule 7.4(1) of the super- 
seded (1985) Rules of Professional Conduct. 
Rule 4.2(a), unlike its counterparts in the 
Model Rules and superseded (1985) Rules, 
includes a provision permitting a lawyer to 


REVISED RULES OF PROFESSIONAL CONDUCT 


Rule 4.2 


encourage his or her client to discuss the 
subject of the representation with the opposing 
party in a good faith attempt to resolve the 
controversy. Rule 4.2(b), setting forth guide- 
lines for communications with represented 
government officials, has no counterpart in 
either the Model Rules or the superseded 
(1985) Rules. 


CASE NOTES 


This rule does not prevent a person in 
custody from making inculpatory state- 
ments upon waiver of the right to counsel. 
State v. Romero, 56 N.C. App. 48, 286 S.E.2d 
903, disc. rev. denied, 306 N.C. 391, 294 S.E.2d 
218 (1982). 

Interview of Plaintiff’s Physician by 
Defense Attorneys. — Defense attorneys 
may not interview a plaintiff’s treating physi- 
cian privately without the plaintiff’s express 


consent. Defendant must use the statutorily 
recognized methods of discovery set out in 
§ 1A-1, Rule 26 of the Rules of Civil Proce- 
dure. Crist v. Moffatt, 326 N.C. 326, 389 S.E.2d 
41 (1990). 

Applied in State v. Thompson, 332 N.C. 
204, 420 S.E.2d 395 (1992). 

Quoted in McCallum v. CSX Transp., Inc., 
149 F.R.D. 104 (M.D.N.C. 1993). 


DISCIPLINARY HEARING NOTES 


During an authorized visit with an adverse 
party whom attorney knew was represented 
by another attorney, the attorney exceeded his 
authority by discussing an aspect of the matter 


CPR 2. An attorney generally does not need 
the consent of the adverse party to talk to 
witnesses. 

CPR 138. An attorney representing a party 
may not send copies of motions to another 
party he knows has counsel. 

RPC 15. An attorney may interview a per- 
son with adverse interest who is unrepre- 
sented and make a demand or propose a set- 
tlement. . 

RPC 30. A district attorney may not com- 
municate or cause another to communicate 
with a represented defendant without the de- 
fense lawyer’s consent. 

RPC 39. An attorney may not communicate 
settlement demands directly to an insurance 
company which has employed counsel to rep- 
resent its insured unless that lawyer consents. 

RPC 61. A defense attorney may interview a 
child who is the prosecuting witness in a 
molestation case without the knowledge or 
consent of the district attorney. 

RPC 67. An attorney generally may inter- 
view a rank and file employee of an adverse 
corporate party without the knowledge or con- 
sent of the corporate party or its counsel. 

RPC 81. A lawyer may interview an unrep- 
resented former employee of an adverse corpo- 
rate party without the permission of the cor- 
poration’s lawyer. 
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which he did not have the specific permission 
of opposing counsel to discuss. Private Repri- 
mand. 79 DHC 23. 


ETHICS OPINION NOTES 


RPC 87. A lawyer wishing to interview a 
witness who is not a party, but who is repre- 
sented by counsel, must obtain the consent of 
the witness’ lawyer. 

RPC 93. Opinion concerns several situa- 
tions in which an attorney who represents a 
criminal defendant wishes to interview other 
individuals who are represented by attorneys 
who will not agree to permit the attorney to 
interview their clients. 

RPC 110. An attorney employed by an in- 
surer to defend in the name of the defendant 
pursuant to underinsured motorist coverage 
may not communicate with that individual 
without the consent of another attorney em- 
ployed: to represent that individual by her 
liability insurer. 

RPC 128. A lawyer may nat communicate 
with an adverse corporate party’s house coun- 
sel, who appears in the case as a corporate 
manager, without the consent of the corpora- 
tion’s independent counsel. 

RPC 132. A lawyer for a party adverse to 
the government may freely communicate with 
government officials concerning the matter un- 
til notified that the government is represented 
in the matter. 

RPC 162. A lawyer may not communicate 
with the opposing party’s nonparty treating 
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physician about the physician’s treatment of purpose of making a request to examine public 
the opposing party unless the opposing party records related to the representation although 
consents. the custodian is an adverse party whose law- 
- RPC 180. A lawyer may not passively listen yer does not consent to the communication. 
while the opposing party’s nonparty treating RPC 224. Employer’s lawyer may not en- 
physician comments on his or her treatment of gage in direct communications with the treat- 
the opposing party unless the opposing party ing physician for an employee with a workers’ 
consents. compensation claim. 

RPC 184. The lawyer for opposing party RPC 233. A deputy attorney general attor- 
may communicate directly with the patholo- ney who represents the state on the appeal of 
gist who performed an autopsy on plaintiff’s a death sentence should send to the defense 
descendent without the consent of the per- lawyer a copy of a letter the deputy attorney 
sonal representative of the decedent’s estate. general received from the defendant. 

RPC 193. The attorney for the plaintiffs in a RPC 249. A lawyer may not communicate 
personal injury action arising out of a motor with a child who is represented by a guardian 
vehicle accident may interview the unrepre- ad litem and an attorney advocate unless the 
sented defendant even though the uninsured lawyer obtains the consent of the attorney 
motorist insurer, which had elected to defend advocate. 
the claim in the name of the defendant, is 97 Formal Ethics Opinion 2. A lawyer 
represented by an attorney in the matter. . may interview an unrepresented former em- 

RPC 202. An attorney may communicate in ployee of an adverse represented organization 
writing with the members of an elected body about the subject of the representation unless 
which is represented by a lawyer in a matter if the former employee participated substan- 
the purpose of the communication is to request tially in the legal representation of the organi- 
that the matter be placed on the public meet- zation in the matter. 
ing agenda of the elected body and a copy of 97 Formal Ethics Opinion 10. A prosecu- 
the written communication is given to the - tor may instruct a law enforcement officer to 
attorney for the elected body. send an undercover officer into the prison cell 

RPC 219. A lawyer may communicate with of a represented criminal defendant to observe 
a custodian of public records, pursuant to the the defendant’s communications with other 


North Carolina Public Records Act, for the inmates in the cell. 


Rule 4.3. Dealing with unrepresented person. 


In dealing on behalf of a client with a person who is not represented by 
counsel, a lawyer shall not: 

(a) give advice to the person, other than the advice to secure counsel, if the 
interests of such person are, or have a reasonable possibility of being, in 
conflict with the interests of the client; and 

(b) state or imply that the lawyer is-disinterested. When the lawyer knows 
or reasonably should know that the unrepresented person misunderstands the 
lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct 
the misunderstanding. 


COMMENT 
An unrepresented person, particularly one During the course of a lawyer’s representation 
not experienced in dealing with legal matters, of a client, the lawyer should not give advice to 
might assume that a lawyer.is disinterested in an unrepresented person other than the advice 
loyalties or is a disinterested authority on the to obtain counsel. 


law even when the lawyer represents a client. 


History Note: Statutory Authority G.S. 84- Model Rule 4.3 and substantially similar to 
23; Adopted July 24, 1997. Rule 7.4(2) and (3) of the superseded (1985) 


Editor’s note. — Rule 4.3 is similar to Man leaietaler OleSetonal Conduits 
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ETHICS OPINION NOTES 


CPR 121. If a defendant is not represented, 
the attorney for the plaintiff in a divorce action 
may send the defendant a copy of the com- 
plaint, and a summons for acceptance of ser- 
vice; but may not send a prepared answer or a 
consent order. 

CPR 296. The attorney for the plaintiff in a 
domestic case may not make available to the 
defendant a form waiving the right to answer 
and other rights, nor may he allow his client to 
provide such a form to the defendant. 

RPC 15. An attorney may interview a per- 
son with adverse interest who is unrepre- 
sented and make a demand or propose a set- 
tlement. 

RPC 165. An attorney may provide a con- 
fession of judgment to an unrepresented ad- 
verse party for execution by that party so long 
as the lawyer does not undertake to advise the 


adverse party or feign disinterestedness. 

RPC 189. The district attorney’s staff may 
not give legal advice about pleas to an unrep- 
resented person charged with a traffic infrac- 
tion. 

RPC 193. The attorney for the plaintiffs in a 
personal injury action arising out of a motor 
vehicle accident may interview the unrepre- 
sented defendant even though the uninsured - 
motorist insurer, which had elected to defend 
the claim in the name of the defendant, is 
represented by an attorney in the matter. 

RPC 194. In a letter to an unrepresented 
prospective defendant in a personal injury 
action, the plaintiff ’s lawyer may not give 
legal advice nor may he create the impression 
that he is concerned about or protecting the 
interests of the unrepresented prospective de- 
fendant. 


Rule 4.4. Respect for rights of third persons. 


In representing a client, a lawyer shall not use means that have no 
substantial purpose other than to embarrass, delay, or burden a third person, 
or use methods of obtaining evidence that violate the legal rights of such a 


person. 


COMMENT 


Responsibility to a client requires a lawyer 
to subordinate the interests of others to those 
of the client, but that responsibility does not 
imply that a lawyer may disregard the rights 


History Note: Statutory Authority G:S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 4.4 is identical to 


of third persons. It is impractical to catalogue 
all such rights, but they include legal restric- 
tions on methods of obtaining evidence from 
third persons. 


Model Rule 4.4. Rule 4.4 has no counterpart in 
the superseded (1985) Rules of Professional 
Conduct. 


ETHICS OPINION NOTES 


RPC 181. A lawyer may not seek to disqual- 
ify another lawyer from representing the op- 
posing party by instructing a client to consult 


with the other lawyer about the subject matter 
of the representation when the client has no 
intention of retaining the other lawyer. 


LAW FIRMS AND ASSOCIATIONS 


Rule 5.1. Responsibilities of a partner or supervisory lawyer. 


(a) A partner in a law firm shall make reasonable efforts to ensure that the 
firm has in effect measures giving reasonable assurance that all lawyers in the 


firm conform to the Rules of Professional Conduct. 


. 


(b) A lawyer having direct supervisory authority over another lawyer shall 
make reasonable efforts to ensure that the other lawyer conforms to the Rules 


of Professional Conduct. 


Rule 5.2 


REVISED RULES OF PROFESSIONAL CONDUCT 


Rule 5.2 


(c) Apartner or supervisory lawyer shall be responsible for another lawyer’s 
violation of the Rules of Professional Conduct if: 

(1) the lawyer orders the conduct involved; or 

(2) the lawyer has direct supervisory authority over the other lawyer and 
knows of the conduct at a time when its consequences can be avoided, but fails 
to take reasonable action to avoid the consequences. 


COMMENT 


Paragraphs (a) and (b) refer to lawyers who 
have supervisory authority over the profes- 
sional work of a firm or legal department of a 
government agency. This includes members of 
a partnership and the shareholders in a law 
firm organized as a professional corporation; 
lawyers having supervisory authority in the 
law department of an enterprise or govern- 
ment agency; and lawyers who have interme- 
diate managerial responsibilities in a firm. 

The measures required to fulfill the respon- 
sibility prescribed in paragraphs (a) and (b) 
can depend on the firm’s structure and the 
nature of its practice. In a small firm, informal 
supervision and occasional admonition ordi- 
narily might be sufficient. In a large firm, or in 
practice situations in which intensely difficult 
ethical problems frequently arise, more elabo- 
rate procedures may be necessary. Some firms, 
for example, have a procedure whereby junior 
lawyers can make confidential referral of eth- 
ical problems directly to a designated senior 
partner or special committee. See rule 5.2. 


Firms, whether large or small, may also rely _ 


on continuing legal education in professional 
ethics. In any event, the ethical atmosphere of 
a firm can influence the conduct of all its 
members and a lawyer having authority over 
the work of another may not assume that the 
subordinate lawyer will inevitably conform to 
the Rules. 

Paragraph (c)(1) expresses a general princi- 
ple of responsibility for acts of another. See 
also Rule 8.4(a). 

Paragraph (c)(2) defines the duty of a lawyer 
having direct supervisory authority over per- 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 5.1 is substantially 


formance of specific legal work by another 
lawyer. Whether a lawyer has such supervi- 
sory authority in particular circumstances is a 
question of fact. Partners of a private firm 
have at least indirect responsibility for all 
work being done by the firm, while a partner in 
charge of a particular matter ordinarily has 
direct authority over other firm lawyers en- 
gaged in the matter. Appropriate remedial 
action by a partner would depend on the im- 
mediacy of the partner’s involvement and the 
seriousness of the misconduct. The supervisor 
is required to intervene to prevent avoidable 
consequences of misconduct if the supervisor 
knows that the misconduct occurred. Thus, if a 
supervising lawyer knows that a subordinate 
misrepresented a matter to an opposing party 
in negotiation, the supervisor as well as the 
subordinate has a duty to correct the resulting 
misapprehension. 

Professional misconduct by a lawyer under: 
supervision could reveal a violation of para- 
graph (b) on the part of the supervisory lawyer 
even though it does not entail a violation of 
paragraph (c) because there was no direction 
or knowledge of the violation. 

Apart from this Rule and Rule 8.4(a), a 
lawyer does not have disciplinary liability for 
the conduct of a partner, associate or subordi- 
nate. Moreover, this Rule is not intended to 
establish a standard for vicarious criminal or 
civil liability for the acts of another lawyer. 
Whether a lawyer may be liable civilly or 
criminally for another lawyer’s conduct is a 
question of law beyond the scope of these 
Rules. 


similar to Model Rule 5.1. Rule 5.1 has no 
counterpart in the superseded (1985) Rules of 
Professional Conduct. 


Rule 5.2. Responsibilities of a subordinate lawyer. 


(a) A lawyer is bound by the Rules of Professional Conduct notwithstanding 
that the lawyer acted at the direction of another person. 

(b) A subordinate lawyer does not violate the Rules of Professional Conduct 
if that lawyer acts in accordance with a supervisory lawyer’s reasonable 
resolution of an arguable question of professional duty. 
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COMMENT 

Although a lawyer is not relieved of respon- ing the judgment. Otherwise a consistent 
sibility for a violation by the fact that the course of action or position could not be taken. 
lawyer acted at the direction of a supervisor, If the question can reasonably be answered 
that fact may be relevant in determining only one way, the duty of both lawyers is clear 
whether a lawyer had the knowledge required __. and they are equally responsible for fulfilling 
to render conduct a violation of the Rules. For it. However, if the question is reasonably ar- 
example, if a subordinate filed a frivolous guable, someone has to decide upon the course 
pleading at the direction of a supervisor, the of action. That authority ordinarily reposes in 
subordinate would not be guilty of a profes- the supervisor, and a subordinate may be 
sional violation unless the subordinate knew guided accordingly. For example, if a question 
of the document’s frivolous character. arises whether the interests of two clients 

When lawyers in a supervisor-subordinate conflict under Rule 1.7, the supervisor’s rea- 
relationship encounter a matter involving pro- sonable resolution of the question should pro- 
fessional judgment as to ethical duty, the su- tect the subordinate professionally if the reso- 
pervisor may assume responsibility for mak- lution is subsequently challenged. 


History Note: Statutory Authority G.S.84- | Model Rule 5.2. Rule 5.2 has no counterpart in 
23; Adopted July 24, 1997. the superseded (1985) Rules of Professional 


Conduct. 
Editor’s note. — Rule 5.2 is identical to ede 


Rule 5.3. Responsibilities regarding nonlawyer assistants. 


With respect to a nonlawyer employed or retained by or associated with a 
awyer: | 

(a) a partner in a law firm shall make reasonable efforts to ensure that the 
firm has in effect measures giving reasonable assurance that the nonlawyer’s 
conduct is compatible with the professional obligations of the lawyer; 

(b) a lawyer having direct supervisory authority over a nonlawyer shall 
make reasonable efforts to ensure that the nonlawyer’s conduct is compatible 
with the professional obligations of the lawyer; and 

(c) a lawyer shall be responsible for conduct of such a nonlawyer that would 
be a violation of the Rules of Professional Conduct if engaged in by a lawyer if: 

(1) the lawyer orders the conduct involved; or 

(2) the lawyer has direct supervisory authority over the nonlawyer, and 
knows of the conduct at a time when its consequences can be avoided but fails 
to take reasonable action to avoid the consequences. 


COMMENT 

Lawyers generally employ nonlawyers in the client, and should be responsible for their 
their practice, including secretaries, investiga- work product. The measures employed in su- 
tors, law student interns, and paraprofession-. _pervising nonlawyers should take account of 
als. Such nonlawyers, whether employees or the fact that they do not have legal training 
independent contractors, act for the lawyer in and are not subject to professional discipline. 
rendition of the lawyer’s professional’services. A lawyer who discovers that a nonlawyer 
A lawyer should give such nonlawyers appro- has wrongfully misappropriated money from 
priate instruction and supervision concerning the lawyer’s trust account must inform the 


the ethical aspects of their employment, par- North Carolina State bar pursuant to Rule 
ticularly regarding the obligation not to dis- 1.15-2(1): 


close information relating to representation of 
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History Note: Statutory Authority G.S. 34- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 5.3 is substantially 
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similar to Model Rule 5.3 and Rule 3.3 of the 
superseded (1985) Rules of Professional Con- 
duct. 


DISCIPLINARY HEARING NOTES 


Attorney failed to monitor clients’ funds in 
his trust account which resulted in misappro- 
priation of funds. Attorney’s secretary signed 
attorney’s name or her name to trust account: 
checks and the attorney and his secretary 
received the benefit of the funds. Attorney did 
not adequately supervise the secretary with 
respect to handling client funds and with re- 
spect to handling attorney’s trust and office 
account records. Disbarred. 94 DHC 4. 


Attorney’s legal assistant had control and 
authority over attorney's trust, office, and per- 
sonal bank accounts. Legal assistant stole 
large amount of client money from attorney's 
trust account and used it for her and attorney’s 
benefit. Attorney did not monitor his trust and 
office account records. He also did not super- 
vise legal assistant’s handling of client funds 
in trust account. Disbarred. 95 DHC 17. 


ETHICS OPINION NOTES 


CPR 163. An attorney may use a secretarial 
agency so long as reasonable care is used to 
protect confidentiality. 

CPR 182. A layman may be employed to 
interview and represent social security claim- 
ants if the clients consent after disclosure of 
the layman’s nonprofessional status. 

CPR 253. A paralegal employed by a law 
firm may have a business card with the firm’s 
identification. 

CPR 262. A law firm’s office manager may 
have a business card with the firm’s identifi- 
cation. 

CPR 334. An attorney’s secretary may also 
work for private investigator. The attorney 
must take care that client confidences are not 
compromised. 

RPC 29. An attorney may not rely upon title 
information from an abstract firm unless he 
supervised the nonlawyer who did the work. 

RPC 70. A legal assistant may communicate 
and negotiate with a claims adjuster if directly 
supervised by the attorney for whom he or she 
works. 

RPC 74. A firm which employs a paralegal is 
not disqualified from representing an interest 
adverse to that of a party represented by the 
firm for which the paralegal previously worked 
if the paralegal is screened from participation 
in the case. 

RPC 102. A lawyer may not permit the 
employment of court reporting services to be 


influenced by the possibility that the lawyer’s 
employees might receive premiums, prizes or 
other personal benefits. 

RPC 139. An attorney, having undertaken 
to represent adoptive parents, may sign and 
file adoption petition prepared by social ser- 
vices organization under her direct supervi- 
sion. 

RPC 152. District attorney is responsible 
for plea negotiating practices of lay assistant 
under her supervision of which she has knowl- 
edge. 

RPC 176. A lawyer who employs a paralegal 
is not disqualified from representing a party 
whose interests are adverse to that of a party 
represented by a lawyer for whom the parale- 
gal previously worked. 

RPC 183. A lawyer may not permit a legal 
assistant to examine or represent a witness at 
a deposition. 

RPC 216. A lawyer may use the services of a 
nonlawyer independent contractor to search a 
title provided the nonlawyer is properly super- 
vised by the lawyer. 

RPC 238. A lawyer is subject to the Rules of 
Professional Conduct with respect to the pro- 
vision of a law-related service, such as finan- 
cial planning, if the law-related service is 
provided in circumstances that are not distinct 
from the lawyer’s provision of legal services to 
clients. 


Rule 5.4. Professional independence of a lawyer. 


nGh A lawyer or law firm shall not share legal fees with a nonlawyer, except 
that: 

(1) an agreement by a lawyer with the lawyer’s firm, partner, or associate 
may provide for the payment of money, over a reasonable period of time after 
the lawyer’s death, to the lawyer’s estate or to one or more specified persons; 
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(2) a lawyer who purchases the practice of a deceased or disabled lawyer, or 
a lawyer who has disappeared may, pursuant to the provisions of Rule 1.17, 
pay to the estate or other representative of that lawyer the agreed-upon 
purchase price; 

(3) a lawyer who undertakes to complete unfinished legal business of a 
deceased lawyer or a disbarred lawyer may pay to the estate of the deceased 
lawyer or to the disbarred lawyer that proportion of the total compensation 
which fairly represents the services rendered by the deceased lawyer or the 
disbarred lawyer; and 

(4) a lawyer or law firm may include nonlawyer employees in a retirement 
plan, even though the plan is based in whole or in part on a profit-sharing 
arrangement. 

(b) A lawyer shall not form a partnership with a nonlawyer if any of the 
activities of the partnership consist of the practice of law. 

(c) A lawyer shall not permit a person who recommends, engages, or pays 
the lawyer to render legal services for another to direct or regulate the lawyer’s 
professional judgment in rendering such legal services. 

(d) A lawyer shall not practice with or in the form of a professional 
corporation or association authorized to practice law for a profit, if: 7 

(1) anonlawyer owns any interest therein, except that a fiduciary represen- 
tative of the estate of a lawyer may hold the stock or interest of the lawyer for 
a reasonable time during administration; or 

(2) a nonlawyer has the right to direct or control the professional judgment 
of a lawyer. 


COMMENT 

The provisions of this Rule express tradi- (c), such arrangements should not interfere 
tional limitations on sharing fees. These limi- with the lawyer’s professional judgment. 
tations are to protect the lawyer’s professional Although a nonlawyer may serve as a direc- 
independence of judgment. Where someone tor or officer of a professional corporation or- 
other than the client pays the lawyer’s fee, or ganized to practice law if permitted by law, 
recommends employment of the lawyer, that such a nonlawyer director or officer may not 
arrangement does not modify the lawyer’s ob- have the authority to director control the con- 


ligation to the client. As stated in paragraph duct of the lawyers who practice with the firm. 


History Note: Statutory Authority G.S. 84- similar to Model Rule 5.4. Rule 5.4 expands 
23; Adopted July 24, 1997. upon the prohibitions in Rule 3.2 of the super- 


ded (1985) Rules of Professional Conduct. 
Editor’s note. — Rule 5.4 is substantially sedes | ) Rules OL Papers gnay yon? 


ETHICS OPINION NOTES 


CPR 239. A law firm may set up a profit- use an attorney placement service which 
sharing plan for firm members and lay em- places independent attorneys with other attor- 
ployees. neys or firms on a temporary contract basis for 

CPR 289. It is improper for an attorney to a placement fee. 
agree to share a legal fee with a paralegal. RPC 104. Associate attorneys may be leased 

CPR 343. A succeeding attorney may share back to their firms. 
fee with a disbarred lawyer for services ren- RPC 147. An attorney may not pay a per- 
dered prior to disbarment. centage of fees to a paralegal as a bonus. 


RPC 38. Attorneys in North Carolina may 
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Rule 5.5. Unauthorized practice of law. 


(a) A lawyer shall not practice law in a jurisdiction where doing so violates 
the regulation of the legal profession in that jurisdiction. 

(b) A lawyer shall not assist a person who is not a member of the bar in the 
performance of activity that constitutes the unauthorized practice of law. 

(c) Alawyer or law firm shall not employ a disbarred or suspended lawyer as 
a law clerk or legal assistant if that individual was associated with such lawyer 
or law firm at any time on or after the date of the acts which resulted in 
disbarment or suspension through and including the effective date of disbar- 
ment or suspension. 

(d) Alawyer or law firm employing a disbarred or suspended lawyer as a law 
clerk or legal assistant shall not represent any client represented by the 
disbarred or suspended lawyer or by any lawyer with whom the disbarred or 
suspended lawyer practiced during the period on or after the date of the acts 
which resulted in disbarment or suspension through and including the 
effective date of disbarment or suspension. 


COMMENT 

The definition of the practice of law is estab- represented by such disbarred or suspended 
lished by N.C. Gen. Stat. 84-2.1. Limiting the attorneys or by any individual or group of 
practice of law to members of the bar protects individuals with whom he or she practiced 
the public against rendition of legal services by during the period on or after the date of the 
unqualified persons. Paragraph (b) does not acts which resulted in discipline through and 
prohibit a lawyer from employing the services including the effective date of the discipline. 
of paraprofessionals and delegating functions Further, the employing attorney or law firm 
to them, so long as the lawyer supervises the should perform no services for clients repre- 
delegated work and retains responsibility for sented by the disbarred or suspended attorney 
their work. See Rule 5.3. Likewise, it does not during such period. Care should be taken to 
prohibit lawyers from providing professional ensure that clients fully understand that the 
advice and instruction to nonlawyers whose disbarred or suspended attorney is not acting 
employment requires knowledge of law; for as an attorney, but merely as a law clerk or lay 
example, claims adjusters, employees of finan- employee. Under some circumstances, as 
cial or commercial institutions, social workers, where the individual may be known to clients 
accountants and persons employed in govern- or in the community, it may be necessary to 
ment agencies. In addition, a lawyer may make an affirmative statement or disclosure 
counsel nonlawyers who wish to proceed pro concerning the disbarred or suspended attor- 
se. ney’s status with the law firm. Additionally, a 

In the absence of statutory prohibitions ‘or disbarred or suspended attorney should be 
specific conditions placed on a disbarred or paid on some fixed basis, such as a straight 
suspended attorney in the order revoking or salary or hourly rate, rather than on the basis 
suspending the license, such individual may of fees generated or received in connection 
be hired to perform the services of a law clerk with particular matters on which he or she 
or legal assistant by a law firm with which he works. Under these circumstances, a law firm 
or she was not affiliated at the time of or after employing a disbarred or suspended attorney 
the acts resulting in discipline. Such employ- would not be acting unethically and would not 
ment is, however, subject to certain restric- be assisting a nonlawyer in the unauthorized 
tions. A licensed attorney in the firm must take practice of law. 
full responsibility for and employ independent An attorney or law firm should not employ a 
judgment in adopting any research, investiga- disbarred or suspended attorney who was as- 
tive results, briefs, pleadings, or other docu- sociated with such attorney or firm at any time 
ments or instruments drafted by such individ- on or after the-date of the acts which resulted 
ual. The individual may not directly advise in the disbarment or suspension through and 
clients or communicate in person or in writing including the time of the disbarment or sus- 
in such a way as to imply that he or she is pension. Such employment would show disre- 
acting as an attorney or in any way in which spect for the court or body which disbarred or 
he or she seems to assume responsibility for a suspended the attorney. Such employment 
client’s legal matters. The disbarred or sus- would also be likely to be prejudicial to the 
pended attorney should have no communica- administration of justice and would create an 
tions or dealings with or on behalf of clients appearance of impropriety. It would also be 
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practically impossible for the disciplined law- 
yer to confine himself or herself to activities 
not involving the actual practice of law if he or 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 5.5 is similar to 
Model Rule 5.5, except that Rule 5.5 contains 
additional requirements regarding the em- 
ployment of disbarred lawyers. Rule 5.5 is 
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she were employed in his or her former office 
setting and obliged to deal with the same staff 
and clientele. 


substantially similar to Rule 3.1 of the super- 
seded (1985) Rules of Professional Conduct. 


Legal Periodicals. — For note on the un- 
authorized practice of law by corporations, see 
65 N.C.L. Rev. 1422 (1987). 


CASE NOTES 


A licensed attorney who is a full-time 
employee of an insurance company may 
not ethically represent one of the company’s 
insureds as counsel of record in an action 
brought by a third party for a claim covered by 


the terms of the insurance policy or appear as 
counsel of record for the insured in the prose- 
cution of a subrogation claim for property 
damage. Gardner v. North Carolina State Bar, 
316 N.C. 285, 341 S.E.2d 517 (1986). 


DISCIPLINARY HEARING NOTES 


Among other things, attorney engaged in 
the unauthorized practice of law when he 
performed legal work for residents of Florida 
and Maryland at a time when he was not 


licensed to practice in Florida or Maryland and 
was an inactive member of the Delaware Bar. 
Disbarred. 93 DHC 33. 


ETHICS OPINION NOTES 


CPR 19. House counsel for an insurance 
company may not represent an insured in 
prosecuting a subrogation claim. 

CPR 325. House counsel of a savings and 
loan association may not represent a subsid- 
iary of the savings and loan association acting 
as trustee for a deed of trust in foreclosure. 

CPR 326. House counsel for an insurance 
company may not represent the insured in 
defense of a third party claim or in prosecution 
of a subrogation claim. 

RPC 9. House counsel for a mortgage bank 
which originates loans but has no proprietary 
interest of its own may not represent borrow- 
ers or lenders in closing loans originated by his 
employer. 

RPC 40. For the purposes of a real estate 
transaction, an attorney may, with proper no- 
tice to the borrower, represent only the lender, 
and the lender may prepare the closing docu- 
ments. See also RPC 41. 

RPC 114. Attorneys may give legal advice 
and drafting assistance to persons wishing to 
proceed pro se without appearing as counsel of 
record. . 

RPC 139. A lawyer may not sign an adop- 
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tion petition prepared by an adoption agency 
as an accommodation to that agency without 
undertaking professional responsibility for the 
adoption proceeding. 

RPC 151. Although a corporate insurer act- 
ing through its employees cannot practice law 
and appear on behalf of others, a lawyer who is 
a full-time employee of an insurance company 
may represent the company in an action where 
the company is a named party. 

98 Formal Ethics Opinion 7. Opinion 
rules that a law firm may employ a disbarred 
lawyer as a paralegal provided the firm ac- 
cepts no new clients who were clients of the 
disbarred lawyer’s former firm during the pe- 
riod of misconduct; however, a disbarred law- 
yer may not work as a paralegal at a firm 
where he was employed as a lawyer during the 
period of misconduct. 

98 Formal Ethics Opinion 8. Opinion 
rules that a lawyer may not participate in a 
closing or sign a preliminary title opinion if, 
after reasonable inquiry, the lawyer believes 
that the title abstract or opinion was prepared 
by a nonlawyer without supervision by a li- 
censed North Carolina lawyer. 


Rule 5.6 
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Rule 5.6. Restrictions on right to practice. 


(a) A lawyer shall not be a party to or participate in a partnership or 
employment agreement with another lawyer or law firm that restricts the 
right of a lawyer to practice after termination of the relationship created by the 
agreement, except as a condition to payment of retirement benefits. 

(b) In connection with the settlement of a controversy or suit, a lawyer shall 
not enter into an agreement that restricts his or her right to practice law. 


COMMENT 


An agreement restricting the right of part- 
ners or associates to practice after leaving a 
firm not only limits their professional auton- 
omy, but also limits the freedom of clients to 
choose a lawyer. Paragraph (a) prohibits such 
agreements except for restrictions incident to 
provisions concerning retirement benefits for 
service with the firm. 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 5.6 is substantially 


Paragraph (b) prohibits a lawyer from agree- 
ing not to represent other persons in connec- 
tion with settling a claim on behalf of a client. 

This Rule does not prohibit restrictions that 
may be included in the terms of the sale of a 
law practice pursuant to Rule 1.17. 


similar to Model Rule 5.6 and Rule 2.7 of the 
superseded (1985) Rules of Professional Con- 
duct. 


ETHICS OPINION NOTES 


RPC 13. A retirement agreement may re- 
quire a lawyer to accept inactive status as a 
member of the State Bar as a condition of 
payment of retirement benefits. 


RPC 179. A lawyer may not offer or enter | 


into a settlement agreement that contains a 
provision barring the lawyer who represents 
the settling party from representing other 
claimants against the opposing party. 


PUBLIC SERVICE 


Rule 6.1. Reserved. 


Rule 6.2. Reserved. 


Rule 6.3. Membership in legal services organization. 


A lawyer may serve as a director, officer or member of a legal services 
organization, apart from the law firm in which the lawyer practices, notwith- 
standing that the organization serves persons having interests adverse to a 
client of the lawyer. The lawyer shall not knowingly participate in a decision or 
action of the organization: 

(a) if participating in the decision or action would be incompatible with the 
lawyer’s obligations to a client under Rule 1.7; or 

(b) where the decision or action could have a material adverse effect on the 
representation of a client of the organization whose interests are adverse to a 
client of the lawyer. 


COMMENT 


Lawyers should be encouraged to support 
and participate in legal service organizations. 


A lawyer who is an officer or a member of such 
an organization does not thereby have a client- 
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lawyer relationship with persons served by the 
organization. However, there is potential con- 
flict between the interests of such persons and 
the interests of the lawyer’s clients. If the 
possibility of such conflict disqualified a law- 
yer from serving on the board of a legal ser- 
vices organization, the profession’s involve- 
ment in such organizations would be severely 
curtailed. 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 6.3 is identical to 
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It may be necessary in appropriate cases to 
reassure a client of the organization that the 
representation will not be affected by conflict- 
ing loyalties of a member of the board. Estab- 
lished written policies in this respect can en- 
hance the credibility of such assurances. 


Model Rule 6.3. Rule 6.3 has no counterpart in 
the superseded (1985) Rules of Professional 
Conduct. 


ETHICS OPINION NOTES 


CPR 68. An attorney may serve on the 
board of a legal aid society and represent a 


client against a party represented by a legal 
aid lawyer. 


Rule 6.4. Law reform activities affecting client interests. 


A lawyer may serve as a director, officer or member of an organization 
involved in reform of the law or its administration notwithstanding that the 
reform may affect the interests of a client of the lawyer. When the lawyer 
knows that the interests of a client may be materially benefited by a decision 
in which the lawyer participates, the lawyer shall disclose that fact but need 
not identify the client. 


COMMENT 


Lawyers involved in organizations seeking 
law reform generally do not have a client- 
lawyer relationship with the organization. 
Otherwise, it might follow that a lawyer could 
not be involved in a bar association law reform 
program that might indirectly affect a client. 
See also Rule 1.2(b). For example, a lawyer 
specializing in antitrust litigation might be 
regarded as disqualified from participating in 
drafting revisions of rules governing that sub- 


History Note: Statutory Authority G.S. 84- 


23; Adopted July 24, 1997. 


Editor’s note. — Rule 6.4 is identical to 


ject. In determining the nature and scope of 
participation in such activities, a lawyer 
should be mindful of obligations to clients 
under other Rules, particularly Rule 1.7. A 
lawyer is professionally obligated to protect 
the integrity of the program by making an 
appropriate disclosure within the organization 


_ when the lawyer knows a private client might 


be materially benefited. 


Model Rule 6.4. Rule 6.4 has no counterpart in 
the superseded (1985) Rules of Professional 
Conduct. 


Rule 6.5. Action as a public official. 


A lawyer who holds public office shall not: 

(a) use his or her public position to obtain, or attempt to obtain, a special 
advantage in legislative matters for himself or herself, or for a client under 
circumstances where the lawyer knows or it is obvious that such action is not 
in the public interest; 
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(b) use his or her public position to influence, or attempt to influence, a 
tribunal to act in favor of himself or herself or his or her client; or 

(c) accept anything of value from any person when the lawyer knows or it is 
obvious that the offer is for the purpose of influencing the lawyer’s action as a 


public official. 


COMMENT 


Lawyers often serve as legislators or as. 


holders of other public offices. This is highly 
desirable, as lawyers are uniquely qualified to 
make significant contributions to the improve- 
ment of the legal system. A lawyer who is a 


History Note: Statutory Authority G.S. 84- 
Zor Adopted July 24, 1997. 


Editor’s nates — Rule 6.5 has no counter- 


public officer, whether full or part time, should 
not engage in activities in which the lawyer’s 
personal or professional interests are or 
foreseeably may be in conflict with his or her 
official duties. 


part in the Model Rules. Rule 6.5 is identical to 
Rule 8.1 of the superseded (1985) Rules of 
Professional Conduct. 


ETHICS OPINION NOTES 


CPR 177. An attorney on the county board 
of health may not represent a client before 
such board, but he may resign and represent 
the client if he acquired no relevant confiden- 
tial information while on the board. 

CPR 189. An attorney member of the city 
council with control over the police depart- 
ment may not represent a criminal defendant 


when a police officer is a prosecuting witness. 


CPR 231. An attorney-legislator may repre- 
sent a criminal defendant when a State high- 
way patrolman is the prosecuting witness. 

CPR 233. An attorney member of the city 
council with control over the police depart- 
ment may not represent a criminal defendant 
when a police officer is a prosecuting witness 
even if he withdraws from consideration of the 
budget. 

CPR 263. An emergency judge may not 
practice law. 

CPR 290. An attorney who serves as a 
member of a county or municipal governing 
board, or State or federal legislative body, or 
any entity thereunder, or committee thereof, 
shall not hear or consider any matter coming 
before that governing body or entity in which 
that member or his firm has any direct or 
indirect interest. 

Pursuant to such prohibition, it shall be 
unethical for that member to attempt to influ- 
ence in any way, publicly or privately, the 
actions or decisions of the governing body or 
entity or its staff with respect to any matter on 
which his partner or associate is appearing. 

If an attorney or his employee serves as a 
member of a county or municipal governing 
board, or State or federal legislative body of 
any entity thereunder, or committee thereof, it 
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shall be unethical for his partner, associate or 
employer to represent such governing body or 
entity. (But see: RPC 193.) 

It is not unethical as such for an attorney 
whose spouse or relative is on any county or 
municipal governing board, or State or federal 
legislative body, or any entity thereunder, or 
committee thereof, to appear before or repre- 
sent that governing body or entity. However, it 
is unethical for an attorney to use his relation- 
ship to a member of any governing board to 
gain (or retain) employment or obtain favor- 
able decisions. ; 

CPR 327. An attorney who serves on per 
diem basis as a hearing examiner for a public 
agency may not participate in hearings on 
behalf of clients before other examiners. His 
partners and associates may not appear before 


‘him, but may appear before other hearing 


examiners. If the attorney-examiner is ap- 
pointed to the full board he may not appear 
before the board under any conditions. His 
partners should abide by CPR 290. 

CPR 335. An attorney-magistrate may pri- 
vately practice law. He may not appear in any 
criminal case, in any civil case originating in 
the small claims court in his county, or in any 
case with which he had any connection as a 
magistrate. 

CPR 360. An attorney may counsel a quasi- 
judicial board and also act as a hearing exam- 
iner rendering decisions appealable to the 
same board during the same time span, but 
may not act in both capacities in the same 
case. 

RPC 53. A lawyer may sue a municipality 
his partner serves as a member of its govern- 
ing body. (But see RPC 160.) . 


Rule 7.1 REVISED RULES OF PROFESSIONAL CONDUCT Rule 7.1 


RPC 63. An attorney may represent the — sheriff’s department will be a prosecuting wit- 


school board while serving as a county com- ness. In this situation the attorney’s partners 

missioner with certain restrictions. would also be disqualified from representing 
RPC 73. Opinion clarifies two lines of au- the criminal defendants. 

thority in prior ethics opinions. Where an RPC 95. An assistant district attorney may 

attorney serves on a governing body, such as a prosecute cases while serving on the school 

county commission, the attorney is disquali- board. 

fied from representing criminal defendants RPC 105. A public defender may represent 

where a member of the sheriff’s department is criminal defendants while serving on the 

a prosecuting witness. The attorney’s partners school board. 

are not disqualified. RPC 130. An attorney may accept employ- 
Where an attorney advises a governing body, ment on behalf of a governing board upon 

such as a county commission, but is not a which his or her partner sits if such is other- 

commissioner herself, and in that capacity wise lawful. . 

represents the sheriff’s department relative to RPC 160. A lawyer whose associate is a 

criminal matters, the attorney may not repre- member of a public hospital’s board of trustees 

sent criminal defendants if a member of the may not sue the hospital on behalf of a client. 


INFORMATION ABOUT LEGAL SERVICES 


Rule 7.1. Communications concerning a lawyer’s services. 


A lawyer shall not make a false or misleading communication about the 
lawyer or the lawyer’s services. A communication is false or misleading if it: 

(a) contains a material misrepresentation of fact or law, or omits a fact 
necessary to make the statement considered as a whole not materially 
misleading; 

(b) is likely to create an unjustified expectation about results the lawyer can 
achieve, or states or implies that the lawyer can achieve results by means that 
violate the Rules of Professional Conduct or other law; or 

(c) compares the lawyer’s services with other lawyers’ services, unless the 
comparison can be factually substantiated. 


COMMENT 

This Rule governs all communications about tained on behalf of a client, such as the amount 
a lawyer’s services, including advertising per- of a damage award or, the lawyer’s record in 
mitted by Rule 7.2. Whatever means are used obtaining favorable verdicts, and advertise- 
to make known a lawyer’s services, statements ‘ments containing client endorsements. Such 
about them should be truthful,The prohibition information may create the unjustified expec- 
in paragraph (b) of statements that may create tation that similar results can be obtained for 
“unjustified expectations” would ordinarily others without reference to the specific factual 
preclude advertisements about results ob- and legal circumstances, 


History Note: Statutory Authority G.S. 84- Model Rule 7.1 and Rule 2.1 of the superseded 
23; Adopted July 24, 1997. (1985) Rules of Professional Conduct. 


Editor’s note. — Rule 7.1 is identical to 


ETHICS OPINION NOTES 


CPR 253. A paralegal employed by a law RPC 5. An attorney holding a Juris Doctor 
firm may have a business card with the firm’s degree may not on that basis refer to himself 
identification. or herself as a “Doctor”. 

CPR 262. A law firm’s office manager may RPC 135. An attorney may not participate 
have a business card with the firm’s identifi- in a private lawyer referral service which 
cation.. . advertises that its participants are “the best.” 


591 


Rule 7.2 


RPC 161. A television commercial for legal 
services which fails to mention that bank- 
ruptcy is the debt relief described in the com- 
mercial and describes results obtained for oth- 
ers is misleading. 


RPC 164. Television commercials for an 


attorney's services that depict fictional clients 
and cases are misleading and prohibited. 

RPC 217. A local or remote call forwarding 
telephone number may not be included in an 
advertisement for legal services disseminated 
in acommunity where the law firm has neither 
an office nor a lawyer present in the commu- 
nity unless an explanation is included in the 
advertisement. 


Rule 7.2. Advertising. 


REVISED RULES OF PROFESSIONAL CONDUCT 


Rule 7.2 


RPC 239. A lawyer may display truthful 
information about the lawyer’s legal services 
on a World Wide Web site accessed via the 
Internet. 

RPC 241. A lawyer may participate in a 
directory of lawyers on the Internet if the 
information about the Agi fhe in the directory 
is truthful. 

97 Formal Ethics Opinion 6. The omis- 
sion of the lawyer’s address from a targeted 
direct mail letter is a material misrepresenta- 
tion. 


(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise 
services through public media, such as a telephone directory, legal directory, 
newspaper or other periodical, outdoor advertising, radio or television, or other 


written or recorded communication. 


(b) A copy or recording of an advertisement or communication shall be kept 
for two years after its last dissemination along with a record of when and 


where it was used. 


(c) Any communication made pursuant to this rule other than that of a 
lawyer referral service as described in subsection (e) shall include the name of 
at least one lawyer or law firm responsible for its content. 

(d) Alawyer shall not give anything of value to a person for reeommending 
the lawyers services except that a lawyer may: 

(1) pay the reasonable cost of advertisements or communications permitted 


by this Rule; or 


(2) pay for a law practice in accordance with Rule 1.17. 
(e) A lawyer may participate in a lawyer referral service subject to the 


following conditions: 


(1) the lawyer is professionally responsible for its operation including the 
use of a false, deceptive or misleading name by the referral service; 

(2) the referral service is not operated for a profit; 

(3) the lawyer may pay to the lawyer referral service only a reasonable sum 
which represents a proportionate share of the referral service’s administrative 


and advertising costs; 


(4) the lawyer does not directly or indirectly receive anything of value other 
than legal fees earned from representation of clients referred by the service; 

(5) employees of the referral service do not initiate contact with prospective 
clients and do not engage in live telephone or in-person solicitation of clients; 

(6) the referral service does not collect any sums from clients or potential 


clients for use of the service; and 


(7) all advertisements by the lawyer referral service shall: 
(i) state that a list of all participating lawyers will be mailed free of charge 
to members of the public upon request and state where such information may 


be obtained; and 


(11) explain the method by which the needs of the prospective client are 
matched with the qualifications of the reeommended lawyer. 


COMMENT 


To assist the public in obtaining legal ser- 
vices, lawyers are permitted to make known 
their services not only through reputation, but 


also through organized information campaigns 
in the form of advertising. Nevertheless, law- 
yers should be aware that advertising may 


Rule 7.2 


entail practices that are misleading, over- 
reaching, deceptive, coercive, intimidating, or 
vexatious. 

This Rule permits public iadorttne cian of 
information concerning a lawyer’s name or 
firm name, address and telephone number; the 
kinds of services the lawyer will undertake; 
the basis on which the lawyer’s fees are deter- 
mined, including prices for specific services 
and payment and credit arrangements; a law- 
yer’s foreign language ability; names of refer- 
ences and, with their consent, names of clients 
regularly represented; and other information 
that might invite the attention of those seek- 
ing legal assistance. 

Neither this Rule nor Rule 7.3 prohibits 
communications authorized bylaw, such as no- 
tice to members of a class in class action 
litigation. 


Record of Advertising 

Paragraph (b) requires that a record of the 
content and use of advertising be kept in order 
to facilitate enforcement of this Rule. It does 
not require that advertising be subject to re- 
view prior to dissemination. 


Paying Others to Recommend a Lawyer 
A lawyer is allowed to pay for advertising 
permitted by this Rule and for the purchase of 
a law practice in accordance with the provi- 
sions of Rule 1.17, but otherwise is not permit- 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 7.2 is similar to 
Model Rule 7.2. Unlike the Model Rule, Rule 
7.2 includes specific regulations governing 
participation in a lawyer referral service. Rule 
7.2 is substantially similar to Rule 2.2 of the 
superseded (1985) Rules of Professional Con- 
duct. However, some of the requirements for 
participation in a lawyer referral service are 


modified. 


Legal Periodicals. — For note discussing 


REVISED RULES OF PROFESSIONAL CONDUCT 


Rule 7.2 


ted to pay another person for channeling pro- 
fessional work. This restriction does not 
prevent an organization or person other than 
the lawyer from advertising or recommending 
the lawyers services. Thus, a legal aid agency 
or prepaid legal services plan may pay to 
advertise legal services provided under its 
auspices. Paragraph (d) does not prohibit pay- 
ing regular compensation to an assistant, such 
as a secretary, to prepare communications per- 
mitted by this rule. 

A lawyer may participate in a lawyer refer- 
ral service that is not operated for a profit and 
pay the usual fees charged by such programs. 
Any lawyer who participates in a referral 
service is professionally responsible for the 
operation of the service in accordance with 
these Rules regardless of the lawyers knowl- 
edge, or lack of knowledge, of the activities of 
the service. The service may not charge poten- 
tial clients a fee and employees of the service 


.may not engage in telephone or in-person 


solicitation of clients. The term “referral” im- 
plies that some attempt is made to match the 
needs of the prospective client with the quali- 
fications of the recommended lawyer. To avoid 
misrepresentation, paragraph (e)(vii)(B) re- 
quires that every advertisement for the service 
must include an explanation of the method by 
which a prospective client is matched with the 
lawyer to whom he or she is referred. 


commercial speech and disciplinary rules pre- 
venting attorney advertising and solicitation, 
see 65 N.C.L. Rev. 170 (1986). 

For note discussing the liberalization of at- 
torney commercial speech rights, in light of 
Zauderer v. Office of Disciplinary Counsel, 105 
S. Ct. 2265 (1985), see 21 Wake Forest L. Rev. 
1019 (1986). 

For note on attorney solicitation by targeted, 
direct-mail advertisements, see 24 Wake For- 
est L. Rev. 481 (1989). 


DISCIPLINARY HEARING NOTES 


Attorney engaged in in-person solicitation 
by participating in a lawyer referral service 
whose employees engaged in in-person and 
live telephone solicitation. Attorney also gave 


value to a person for recommending his ser- 
vices by paying the referral service $100 for 
each client referred who he agreed to repre- 
sent. Reprimand. 93 DHC 13. 


ETHICS OPINION NOTES 


CPR 14. A lawyer may not perform title 
examinations and legal work for a developer 
for free or for a substantially reduced fee as 


consideration for the developer’s promise to 
recommend the lawyer to prospective purchas- 
ers and their lenders. 


Rule 7.3 _ REVISED RULES OF PROFESSIONAL CONDUCT Rule 7.3 


CPR 39. A lawyer may participate in a RPC 115. A lawyer may sponsor truthful 
call-in radio program and answer legal ques- legal information which is provided by tele- 
tions. phone to members of the public. 

CPR 40. It is unethical for lawyers to offer RPC 135. An attorney may not participate 
free legal services to employees of a savings in a private lawyer referral service unless all 
and loan association to get title work. advertisements of the service state that a list 

CPR 58. An attorney may write and publish of all participating lawyers will be mailed free | 
pamphlets of a legal nature and offer them for of charge to members of the public upon re- 
sale to the public. ; quest and indicate that the service is not 

CPR 116. An attorney may write legal arti- operated or endorsed by any public agency or 
cles for publication in business journals and be any disinterested organization. (But see Rule 
identified. 7.2(e)(2).) 


CPR 336. An attorney may advertise that 
he or she is also in the securities business and 
the insurance business. 

CPR 359. Attorneys may share the cost of 
advertising by means of a private lawyer re- 
ferral service under certain conditions. 


RPC 161. A television commercial for legal 
services which fails to mention that bank- 
ruptcy is the debt relief described in the com- 
mercial and describes results obtained for oth- 
ers is misleading. | 


RPC 10. Attorney may affiliate with a pri: . RPC 239. A lawyer may display truthful 
vate lawyer referral service administered by a information about the lawyer's legal Gere 
for-profit business corporation so long as the on a World Wide Web site accessed via the 
corporation does not profit from the referrals. Internet. ’ 

(But see Rule 7.2(e)(2).) RPC 241. A lawyer may participate in a 

RPC 94. A private lawyer referral service directory of lawyers on the Internet if the 
must have more than one participating lawyer information about the lawyer in the directory 
and all participants must share in the cost of is truthful. 
operating the referral service. (But see Rule 
7.2 (e)(2).) 


Rule 7.3. Direct contact with prospective clients. 


(a) A lawyer shall not by in-person or live telephone contact solicit profes- 
sional employment from a prospective client with whom the lawyer has no 
family or prior professional relationship when a significant motive for the 
lawyer’s doing so is the lawyer’s pecuniary gain. 

(b) A lawyer shall not solicit professional employment from a prospective 
client by written or recorded communication or by in-person or telephone 
contact even when not otherwise prohibited by paragraph (a), if: 

(1) the prospective client has made known to the lawyer a desire not to be 
solicited by the lawyer; or 

(2) the solicitation involves coercion, duress, harassment, compulsion, in- 
timidation, or threats. 

(c) Every written or recorded communication from a lawyer soliciting 
professional employment from a prospective client known to be in need of legal 
services in a particular matter, and with whom the lawyer has no family or 
prior professional relationship, shall include the words “This is an advertise- 
ment for legal services” on the outside envelope and at the beginning of the 
body of the written communication in print as large or larger than the lawyers 
or law firm’s name and at the beginning and ending of any recorded commu- 
nication. ; : 

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may 
participate with a prepaid or group legal service plan operated by an organi- 
zation not owned or directed by the lawyer which uses in-person or telephone 
contact to solicit memberships or subscriptions for the plan from persons who 
are not known to need legal services in a particular matter covered by the plan, 
so long as such contact does not involve coercion, duress, or harassment and is 
not false, deceptive, or misleading. | 
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Rule 7.3 


REVISED RULES OF PROFESSIONAL CONDUCT 


Rule 7.3 


COMMENT 


There is a potential for abuse inherent in 
direct in-person or live telephone contact by a 
lawyer with a prospective client known to need 
legal services. These forms of contact between 
a lawyer and a prospective client subject the 
layperson to the private importuning of the 
trained advocate in a direct interpersonal en- 
counter. The prospective client, who may al- 
ready feel overwhelmed by the circumstances 
giving rise to the need for legal services, may 
find it difficult fully to evaluate all available 
alternatives with reasoned judgment and ap- 
propriate self-interest in the face of the law- 
yer’s presence and insistence upon being re- 
tained immediately. The situation is fraught 
with the possibility of undue influence, intim- 
idation, and over-reaching. 

This potential for abuse inherent in direct 
in-person or live telephone solicitation of pro- 
spective clients justifies its prohibition, partic- 
ularly since lawyer advertising and written 
and recorded communication permitted under 
Rule 7.2 offer alternative means of conveying 
necessary information to those who may be in 
need of legal services. Advertising and written 
and recorded communications which may be 
mailed or autodialed make it possible for a 
prospective client to be informed about the 
need for legal services, and about the qualifi- 
cations of available lawyers and law firms, 
without subjecting the prospective client to 
direct in-person or telephone persuasion that 
may overwhelm the client’s judgment. 

The use of general advertising and written 
and recorded communications to transmit in- 
formation from lawyer to prospective client, 
rather than direct in-person or live telephone 
contact, will help to assure that the informa- 
tion flows cleanly as well as freely. The con- 
tents of advertisements and communications 
permitted under Rule 7.2 are permanently 
recorded so that they cannot be disputed and 
may be shared with others who know the 
lawyer. This potential for informal review is 
itself likely to help guard against statements 
and claims that might constitute false and 
misleading communications, in violation of 
Rule 7.1. The contents of direct in-person or 
live telephone conversations between a lawyer 
to a prospective client can be disputed and are 
not subject to third-party scrutiny. Conse- 
quently, they are much more likely to approach 
(and occasionally cross) the dividing line be- 
tween accurate representations and those that 
are false and misleading. 

There is far less likelihood that a lawyer 
would engage in abusive practices against an 
individual with whom the lawyer has a prior 
family ‘or professional relationship or where 
the lawyer is motivated by considerations 


595 


other than the lawyer’s pecuniary gain. Con- 
sequently, the general prohibition in Rule 
7.3(a) and the requirements of Rule 7.3(c) are 
not applicable in those situations. 

Even permitted forms of solicitation can be 
abused. Thus, any solicitation which contains 
information which is false or misleading 
within the meaning of Rule 7.1, which involves 
coercion, duress, harassment, compulsion, in- 
timidation, or threats within the meaning of 
Rule 7.3(b)(2), or which involves contact with a 
prospective client who has made known to the 
lawyer a desire not to be solicited by the 
lawyer within the meaning of Rule 7.3(b)(1) is 
prohibited. Moreover, if after sending a letter 
or other communication to a client as permit- 
ted by Rule 7.2 the lawyer receives no re- 
sponse, any further effort to communicate with 
the prospective client may violate the provi- 
sions of Rule 7.3(b). 

This Rule is not intended to prohibit a law- 
yer from contacting representatives of organi- 
zations or groups that may be interested in 
establishing a group or prepaid legal plan for 
their members, insureds, beneficiaries or other 
third parties for the purpose of informing such 
entities of the availability of and details con- 
cerning the plan or arrangement which the 
lawyer or lawyer’s firm is willing to offer. This 
form of communication is not directed to a 
prospective client. Rather, it is usually ad- 
dressed to an individual acting in a fiduciary 
capacity seeking a supplier of legal services for 
others who may, if they choose, become pro- 
spective clients of the lawyer. Under these 
circumstances, the activity which the lawyer 
undertakes in communicating with such rep- 
resentatives and the type of information trans- 
mitted to the individual are functionally simi- 
lar to and serve the same purpose as 
advertising permitted under Rule 7.2. 

Paragraph (c) of this Rule requires that all 
direct mail solicitations of prospective clients 
must be mailed in an envelope on which the 
statement “This is an advertisement for legal 
services” appears. Postcards may not be used 
for direct mail solicitations. The advertising 
disclosure statement must also appear at the 
beginning of the enclosed letter in print at 
least as large as the print used for the letter- 
head. The requirement that certain communi- 
cations be marked “This is an advertisement 
for legal services” does not apply to communi- 
cations sent in response to requests of poten- 
tial clients or their spokespersons or sponsors. 
General announcements by lawyers, including 
changes in personnel or office location, do not 
constitute communications soliciting profes- 
sional employment from a client known to be 
in need of legal services within the meaning of 
this Rule. 


Rule 7.3 


Paragraph (d) of this Rule would permit an 
attorney to participate with an organization 
which uses personal contact to solicit members 
for its group or prepaid legal service plan, 
provided that the personal contact is not un- 
dertaken by any lawyer who would be a pro- 
vider of legal services through the plan. The 
organization referred to in paragraph (d) must 
not be owned by or directed (whether as man- 
ager or otherwise) by any lawyer or law firm 
that participates in the plan. For example, 
paragraph (d) would not permit a lawyer to 
create an organization controlled directly or 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 7.3 is essentially the 
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indirectly by the lawyer and use the organiza- 
tion for the in-person or telephone solicitation 
of legal employment of the lawyer through 
memberships in the plan or otherwise. The 
communication permitted by these organiza- 
tions also must not be directed to a person 
known to need legal services in a particular 
matter, but is to be designed to inform poten- 
tial plan members generally of another means 
of affordable legal services. Lawyers who par- 
ticipate in a legal service plan must reasonably 
assure that the plan sponsors are in compli- 
ance with Rules 7.1, 7.2 and 7.3(b). See 8.4(a). 


same as Model Rule 7.3 and identical to Rule 
2.4 of the superseded (1985) Rules of Profes- 
sional Conduct. 


CASE NOTES 


U.S. Const., Amend. I prohibits states 
from categorically prohibiting attorneys 
from soliciting legal business for pecuniary 
gain by sending truthful letters to potential 


clients known to face particular legal prob- 
lems. Shapero v. Kentucky Bar Ass’n, 486 U.S. 
466, 108 S. Ct. 1916, 100 L. Ed. 2d 475 (1988). 


DISCIPLINARY HEARING NOTES 


Attorney attempted to solicit fee-generating 
professional employment through in-person 


Rules 1.2(a) and 2.4(a). Six Month Suspension, 
stayed two years on certain conditions. 96 


contacts with persons who had influence with DHC 3. 
the potential client in violation of superseded 
ETHICS OPINION NOTES 


CPR 52. It is proper to notify former clients 
of changes in the law that could affect their 
wills. 

CPR 104. Attorneys may request lenders 
and title insurance companies to place them on 
approved lists. 

CPR 191. It is improper for an attorney to 
belong to a “Tip Club” in which members agree 
to refer business to each other. 

CPR 258. In response to a request, an 
attorney may submit a bid for legal work to the 
FHA. 

CPR 352. It is not improper for an attorney 
to inform a client with a personal injury claim 
that the spouse may also have a claim and that 
the attorney is willing to handle the claim. 

RPC 6. An attorney may not solicit employ- 
ment by corporations. (Decided prior to 1989 
amendment to Rule 2.4 permitting targeted 
direct mail advertising.) 

RPC 20. An attorney may not use an inter- 
mediary to arrange meetings between prospec- 
tive business clients and the attorney for the 
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purpose of soliciting legal business, nor may 
an attorney make “cold calls” upon prospective 
business clients. 

RPC 36. A law firm may hold a seminar 
concerning automobile accident claims for 
members of the public who are randomly se- 
lected for invitation or who receive invitations 
through bulk mailing. (Decided prior to 1989 
amendment to Rule 2.4 permitting targeted 
direct mail advertising.) 

RPC 57. A lawyer may agree to be on a list 
of attorneys approved to handle all of a lend- 
er’s title work. 

RPC 71. An attorney may not accept legal 
employment by a prepaid legal service plan 
owned by the attorney’s wife or another mem- 
ber of the attorney’s immediate family, if the 
plan will market its services by in-person 
solicitation. 

RPC 98. The opinion construes the term 
“professional relationship” and explores the 
circumstances under which solicitation of per- 
sons or organizations with whom a lawyer has 


Rule 7.4 REVISED RULES OF PROFESSIONAL CONDUCT Rule 7.4 


had business and professional dealings is per- the statement “this is an advertisement for 
missible. Targeted print advertising is also legal services” at the beginning and ending of 
discussed. the recorded message. 

RPC 115. A lawyer may sponsor truthful RPC 200. The lawyers remaining with a 
legal information which is provided by tele- firm may contact by phone or in person clients 
phone to members of the public. whose legal matters were handled exclusively 

RPC 146, A law firm may invite existing by a lawyer who has left the firm. 
clients to a social function hosted by the law é#§ ppc 942 A lawyer may send a letter de- 


firm prior to a bid letting for contracts and 
may host a social function for nonclients who 
attend the bid letting as long as the law firm 
does not solicit employment from the 
nonclients. ; ae ; 

RPC 161. The recorded message which is 97 Formal Ethics Opinion 6. The omis- 
heard when a television viewer dials a tele- Sion of the lawyer's address from a targeted 
phone number broadcast during a television direct mail letter is a material misrepresenta- 


advertisement for legal services must include tion. 


scribing his services to the incorporators of a 
new business provided the words “This is an 
advertisement for legal services” are included 
in the communication. 


Rule 7.4. Communication of fields of practice. 


(a) A lawyer may communicate the fact that the lawyer does or does not 
practice in particular fields of law. 

- (b) Alawyer may not communicate that the lawyer is a certified specialist or 
certified in a field of practice except as provided in this rule. 

(c) Alawyer may communicate that the lawyer is certified as a specialist or 
certified in a field of practice when the communication states the name of the 
certifying organization and is not false or misleading, and 

(1) the certification is granted by the North Carolina State Bar; 

(2) the certification is granted by an organization which has been approved 
by the North Carolina State Bar; or 

(3) the certification is granted by an organization which has been approved 
by the American Bar Association under procedures and criteria which have 
been approved by the American Bar Association and which have been endorsed 
by the North Carolina State Bar. : 


COMMENT 
The use of the word “specialize” in any of its under procedures approved by the North Caro- 
variant forms connotes to the public a partic- lina State Bar. To insure that consumers can 
ular expertise often subject to recognition by obtain access to useful information about an 
the state. Indeed, the North Carolina State | organization granting certification, the name 
Bar has instituted programs providing for of- of the certifying organization or agency must 


be included in any communication regarding 
the certification. 

A lawyer may, however, describe his or her 
practice without using the term “specialize” in 
any manner which is truthful and not mislead- 
ing. This rule specifically permits a lawyer to 
indicate areas of practice in communications 
about the lawyer’s services. If a lawyer prac- 


ficial certification of specialists in certain ar- 
eas of practice. Certification procedures imply 
that an objective entity has recognized a law- 
yer’s higher degree of specialized ability than 
is suggested by general licensure to practice 
law. Those objective entities should apply 
standards of competence, experience and 


knowledge to insure that a lawyer's recogni- tices only in certain fields, or will not accept 
tion as a specialist is meaningful and reliable. matters except in a specified field or fields, the 
To avoid misrepresentation and deception, a lawyer is permitted to so indicate. The lawyer 
lawyer may not communicate that the lawyer —_—_ may, for instance, indicate a “concentration” or 
has been recognized or certified as a specialist an “interest” or a “limitation”. 

in a particular field of law, except as provided Recognition of expertise in patent matters is 


by this Rule. The Rule requires that any rep- a matter of long-established policy of the 
resentation of specialty may be made only if Patent and Trademark Office. A lawyer admit- 
the certifying organization is the North Caro- ted to engage in patent practice before the 
lina State Bar, an organization approved by United States Patent and Trademark Office 
the North Carolina State Bar, or an organiza- may use the designation “Patent Attorney” or a 
tion approved by the American Bar Association substantially similar designation. 
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History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 7.4 is similar to 
Model Rule 7.4, except Model Rule 7.4 specif- 
ically allows a lawyer to state that he or she is 
a specialist in patent practice and admiralty 
law. Rule 7.4 does not allow these or other 
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designations as a specialist unless the lawyer 
is certified as a specialist by the State Bar or 
an organization approved by the State Bar or 
the ABA. Rule 7.4 is similar to Rule 2.5 of the 
superseded (1985) Rules of Professional Con- 
duct. ~ 


CASE NOTES 


U.S. Const., Amend. I prohibits states 
from categorically prohibiting lawyers 
from advertising their certification as spe- 
cialists by bona fide private organizations. 
Lesser restrictions are available to eliminate 


any potential confusion caused by such adver- 
tisements. Peel v. Attorney Registration & 
Disciplinary Comm’n, 496 U.S. 91, 110 S. Ct. 
2281, 110 L. Ed. 2d 83 (1990). 


ETHICS OPINION NOTES 


RPC 43. An attorney who is certified as a 
specialist by the Board of Legal Specialization 


may so indicate in an advertisement in any 
way that is not false, deceptive or misleading. 


Rule 7.5. Firm names and letterheads. 


(a) A lawyer shall not use a firm name, letterhead or other professional 
designation that violates Rule 7.1. A trade name may not be used by a lawyer 
in private practice if it implies a connection with a government agency or with 
a public or charitable legal services organization or is false or misleading in 
violation of Rule 7.1. Every trade name used by a law firm shall be registered 
with the North Carolina State Bar, and upon a determination by the council 
that such name is potentially misleading, a remedial disclaimer or an appro- 
priate identification of the firm’s composition or connection may be required. 
For purposes of this paragraph, the use of the name of a deceased or retired 
former member of a firm shall not render the firm name a trade name nor shall 
the use of such designations as “Law Offices of John Doe,” “Smith and 
Associates,” “Jones Law Firm,” and the like. 

-(b) A law firm with offices in more than one jurisdiction may use the same 
name in each jurisdiction, but identification of the lawyers in an office of the 
firm shall indicate the jurisdictional limitations on those not licensed to 
practice in the jurisdiction where the office is located. 

(c) A law firm maintaining offices only in North Carolina may not list any 
person not licensed to practice law in North Carolina as a lawyer affiliated with 
the firm unless the listing properly identifies the jurisdiction in which the 
lawyer is licensed and states that the lawyer is not licensed in North Carolina. 

(d) The name of a lawyer holding a public office shall not be used in the 
name of a law firm, or in communications on its behalf, during any substantial 
period in which the lawyer is not actively and regularly practicing with the 
firm, whether or not the lawyer is precluded from practicing law. 

(e) Lawyers may state or imply that they practice in a partnership or other 
professional organization only when that is the fact. 

(f) No lawyer may practice in a partnership or other professional organiza- 
tion in which any lawyer not licensed to practice law in North Carolina owns 
an interest as a partner, shareholder, member or other similar designation 
unless law offices are maintained in North Carolina and in a state where such 
other lawyer is licensed and a certificate of registration authorizing said 
professional relationship is first obtained from the secretary of the North 
Carolina State Bar. 
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COMMENT 


A firm may be designated by the names of all 
or some of its members, by the names of 
deceased or retired members where there has 
been a continuing succession in the firm’s 
identity or by a trade name such as the “ABC 
Legal Clinic.” Use of trade names in law prac- 
tice is acceptable so. long as they are not 
misleading and are otherwise in conformance 
with the rules and regulations of the State 
Bar. It may be observed that any firm name 
including the name of a deceased or retired 


partner is, strictly speaking, a trade name. — 


The use of such names, as well as such names 
as “Law Offices of John Doe” and “Smith and 
Associates,” to designate law firms has proven 
a useful means of identification and are per- 
missible. However, it is misleading to use the 
name of a lawyer not associated with the firm 
or a predecessor of the firm. It is also mislead- 
ing to use a designation such as “Smith and 
Associates” for a solo practice. The name of a 
retired partner may be used in the name of a 
law firm only if the partner has ceased the 
practice of law. 

It is unlawful for a person trained as an 
attorney to practice North Carolina law with- 
out a North Carolina law license. It is there- 
fore misleading for such a person to be listed in 
the firm letterhead as having any continuing 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997; Adopted April 17, 
1998. , 


Editor’s note. — Rule 7.5 expands upon the 


affiliation with the firm unless the law firm 
actively maintains a law office in a jurisdiction 
where the lawyer is licensed. If law offices are 
maintained in another jurisdiction, the law 
firm is an interstate law firm and must regis- 
ter with the North Carolina State Bar as 
required by 27 N.C.A.C. 1E, Section .0200. 

This rule does not prohibit the employment 
by a law firm of a lawyer who is licensed to 
practice in another jurisdiction, but not in 
North Carolina, provided the lawyer’s practice 
is limited to areas that do not require a North 
Carolina law license, such as immigration law, 
federal tort claims, military law, and the like. 
The lawyer’s name may be included in the firm 
letterhead, provided all communications by 
such lawyer on behalf of the firm indicate the 
jurisdiction in which the lawyer is licensed as 
well as the fact that the lawyer is not licensed 
in North Carolina. 

Nothing in these rules shall be construed to 
confer the right to practice North Carolina law 
upon any lawyer not licensed to practice law in 
North Carolina. 

With regard to paragraph (e), lawyers shar- 
ing office facilities, but who are not in fact 


_ partners, may not denominate themselves as, 


for example, “Smith and Jones,” for that title 
suggests partnership in the practice of law. 


restrictions imposed in Model Rule 7.5. Rule 
7.5 is essentially the same as Rule 2.3 of the 
superseded (1985) Rules of Professional Con- 
duct. 


ETHICS OPINION NOTES 


CPR 22. Where father and son practice as 
Doe and Doe, son may, upon father’s election to 
a judgeship, identify himself on his letterhead 
as Richard Doe, attorney at law-successor to 
Doe & Doe. 

CPR 69. A lawyer may be a partner in more 
than one law firm. 

CPR 111. A law firm which has a member 
taking temporary leave to work for the State 
may continue using the absent member’s 
name in the firm name and on its letterhead. 

CPR 117. A law firm in City X forming a 
partnership with Attorney in City Y may not 
use different names in the two cities. 

CPR 197. It is permissible to cross out a 
partner’s name when he becomes a judge with- 
out replacing the stationery on hand. 

CPR 211. An attorney licensed in both 
North Carolina and South Carolina who has 
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an office only in South Carolina and a partner 
licensed only in South Carolina may practice 
in North Carolina. His firm should use the 
same name in North Carolina as it uses in 
South Carolina and its letterhead should show 
the jurisdictional limitations of its lawyers. 

CPR 213. A law firm may share offices with 
a common reception area with an accounting 
firm as long as separate telephones are main- 
tained. 

CPR 234. A law firm may operate a legal 
clinic. 

CPR 238. An agreement between a North 
Carolina lawyer and a lawyer licensed in an- 
other state to list each other on their letter- 
head and to refer cases to each other is im- 
proper in the absence of a bona fide 
partnership. 

CPR 248. The use of A and B as a firm name 


Rule 8.1 


is improper when Attorney A employs Attorney 
B as an associate. 

CPR 256. North Carolina firm may not use 
the name of an out-of-state firm from which it 
receives referrals where there is no bona fide 
interstate partnership. 

CPR 265. Attorneys who share offices bu 
are not partners may not answer phone as A, 
B, and C attorneys, but may answer “law 
offices.” If there is a true partnership, partners 
must use stationery with the firm letterhead. 

CPR 274. It is possible for attorneys to 
share offices and still represent conflicting 
interests if they maintain separate telephones 
and have different secretaries. 

CPR 307. An attorney who is also a real 
estate broker may so indicate on his letter- 
head. He may operate both businesses from 
same office. 

CPR 330. Letterhead of attorneys in realty 
business may also show the designation, “at- 
torney at law.” 

CPR 371. An attorney who is unlicensed in 
North Carolina and who limits his practice to 
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law firm nor be listed on the firm’s letterhead. 
He may be employed and paid a salary. (But 
see Revised Rule 7.5(c).) 

RPC 5. An attorney holding a Juris Doctor 
degree may not on that basis hold himself out 
as “Doctor.” 

RPC 25. It is improper to list an unlicensed 
attorney on letterhead as “of counsel” or “con- 
sulting attorney”. 

RPC 31. A law firm may not list on its 
letterhead a “corresponding” attorney in an- 
other location. 

RPC 34. An attorney licensed in North 
Carolina and another state who is semi-retired 
from a law firm in the other state can be “of 
counsel” to the North Carolina firm so long as 
he has a close, though not necessarily daily, 
association with North Carolina firm. 

RPC 85. An “of counsel” relationship may 
exist between lawyers practicing in different 
towns if the professional relationship is close, 
regular and personal and the designation is 
not otherwise false or misleading. 

RPC 126. Nonlawyers may be listed as such 
on the letterhead of lawyers. 


federal tax law may not become a partner of 
MAINTAINING THE INTEGRITY OF THE PROFESSION 


Rule 8.1. Bar admission and disciplinary matters. 


An applicant for admission to the bar, or a lawyer in connection with a bar 
admission application or in connection with a disciplinary matter, shall not: 

(a) knowingly make a false statement of material fact; or 

(b) fail to disclose a fact necessary to correct a misapprehension known by 
the person to have arisen in the matter, or knowingly fail to respond to a lawful 
demand for information from an admissions or disciplinary authority, except 
aa this rule does not require disclosure of information otherwise protected by 
Rule 1.6. 


COMMENT 


The duty imposed by this Rule extends to 
persons seeking admission to the bar as well 
as to lawyers. Hence, if a person makes a 
material false statement in connection with an 
application for admission, it may be the basis 
for subsequent disciplinary action if the person 
is admitted, and, in any event, may be relevant 
in a subsequent admission application. The 
duty imposed by this Rule applies to a lawyer’s 
own admission or discipline as well as that of 
others. Thus, it is a separate professional 
offense for a lawyer to knowingly make a 
misrepresentation or omission in connection 
with a disciplinary investigation of the law- 
yer’s own conduct. This Rule also requires 
affirmative clarification of any misunderstand- 
ing on the part of the admissions or disciplin- 
ary authority of which the person involved 
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becomes aware. It should also be noted that 
G.S. Sect. 84-28(b)(3) defines failure to answer 
a formal inquiry of the North Carolina State 
Bar as misconduct for which discipline is ap- 
propriate. 

This Rule is subject to the provisions of the 
fifth amendment of the United States Consti- 
tution and corresponding provisions of the 
North Carolina Constitution. A person relying 
on such a provision in response to a question, 
however, should do so openly and not use the 
right of nondisclosure as a justification for 
failure to comply with this Rule. 

A lawyer representing an applicant for ad- 
mission to the bar, or representing a lawyer 


who is the subject of a disciplinary inquiry or 


proceeding, is governed by the rules applicable 
to the client-lawyer relationship. 


Rule 8.2 REVISED RULES OF PROFESSIONAL CONDUCT Rule 8.2 


History Note: Statutory Authority G.S. 84- Model Rule 8.1 and Rule 1.1 of the superseded 
23; Adopted July 24, 1997. (1985) Rules of Professional Conduct. 


Editor’s note. — Rule 8.1 is identical to 


DISCIPLINARY HEARING NOTES 


The attorney was convicted in federal court Among other things, attorney failed to re- 
of conspiracy to willfully misapply for his own spond to 12th Judicial District Bar’s Grievance 
use monies, funds and credits of a financial Committee regarding four grievances filed 
institution with intent to injure and defraud. against him and misrepresented to committee 
Two Year Suspension. 80 DHC 1. chairperson that he had responded in two 

The attorney took the LSAT and exchanged grievances. Five Year Suspension, one year 
answers with another person to credit the stayed upon certain conditions. 98 DHC 22 


other person with the attorneys high LSAT and 94 DHC 2. 


score. One Year Suspension. 83 DHC 1. Among other things, attorney knowingly 


Among other things, the attorney made false made false statements of material fact on his 
statements to the State Bar’s Grievance Com- application for admission to the State Bar 
mittee during a reciprocal disciplinary hear- Disbarred. 93 DHC 33 ' 
ing. Disbarred. 91 DHC 13. ( 

Attorney failed to respond to the State Bar a its a, eh aS 2 
eee aa ce-filetiazainaténiiaesixts, sel about timing of indictment in criminal case 


D Aton tik and then denied misconduct to the State Bar 
eae spenstonnstayed.dgn, thingy: days, 28 Grievance Committee. Reprimand. 96 DHC 9. 


Assistant U.S. Attorney lied to defense coun- 


Rule 8.2. Judges and other adjudicatory officers. 


(a) A lawyer shall not make a statement that the lawyer knows to be false 
or with reckless disregard as to its truth or falsity concerning the qualifications 
or integrity of a judge or other adjudicatory officer, or of a candidate for election 
or appointment to judicial office. 

(b) A lawyer who is a candidate for judicial office shall comply with the 
applicable provisions of the Code of Judicial Conduct. 


COMMENT 

Assessments by lawyers are relied on in the support of the bar against unjust criticism. 
evaluating the professional or personal fitness A lawyer should come to the defense of a 
of persons being considered for election or member of the judiciary who the lawyer knows 
appointment to judicial office. Expressing hon- is being unjustly attacked. 
est and candid opinions on such matters con- While a lawyer as a citizen has a right to 
tributes to improving the administration of criticize such officials publicly, the lawyer 
justice. Conversely, false statements by a law- should be certain of the merit of the complaint, 
yer can unfairly undermine public confidence use appropriate language, and avoid petty 
in the administration of justice. criticisms, for unrestrained and intemperate 

‘When a lawyer seeks judicial office, the statements tend to lessen public confidencé in 
lawyer should be bound by applicable limita- our legal system. Criticisms motivated by rea- 
tions on political activity. sons other than a desire to improve the legal 


Adjudicatory officials, not being wholly free 


; t justified. 
to defend themselves; are entitled to receive  *¥8¥e™ ATE Nol Justite 


History Note: Statutory Authority G.S. 84- Model Rule 8.2 and substantially similar to 
23; Adopted July 24, 1997. Rule 8.2 of the superseded (1985) Rules of 


Professional Conduct. 
Editor’s note. — Rule 8.2 is identical to faa isd een iia 
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Rule 8.3 _ REVISED RULES OF PROFESSIONAL CONDUCT Rule 8.3 


‘Rule 8.3. Reporting professional misconduct. 


(a) A lawyer having knowledge that another lawyer has committed a 
violation of the Rules of Professional Conduct that raises a substantial 
question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in 
other respects, shall inform the North Carolina State Bar or the court having 
jurisdiction over the matter. 

(b) A lawyer having knowledge that a judge has committed a violation of » 
applicable rules of judicial conduct that raises a substantial question as to the 
judge’s fitness for office shall inform the North Carolina Judicial Standards 
Commission or other appropriate authority. 

(c) This Rule does not require disclosure of information Geenwiee protected 
by Rule 1.6. 


COMMENT 

Self-regulation of the legal profession re- dence of which the lawyer is aware. A report 
quires that members of the profession initiate should be made to the bar disciplinary agency 
disciplinary investigation when they know of a unless some other agency, such as a peer 
violation of the Rules of Professional Conduct. review agency, is more appropriate in the 
Lawyers have a similar obligation with respect circumstances. Similar considerations apply to 
to judicial misconduct. An apparently isolated the reporting of judicial misconduct. 
violation may indicate a pattern of misconduct The duty to report professional misconduct 
that only a disciplinary investigation can un- does not apply to a lawyer retained to repre- 
cover. Reporting a violation is especially im- sent a lawyer whose professional conduct is in 
portant where the victim is unlikely to dis- question. Such a situation is governed by the 
cover the offense. Rules applicable to the client-lawyer ‘relation- 

Although the North Carolina State Bar is ship. 
always an appropriate place to report a viola- Information about a lawyer’s or judge’s mis- 
tion of the Rules of Professional Conduct, the conduct or fitness may be received by a lawyer 
courts of North Carolina have concurrent ju- in the course of that-lawyer’s participation in 
risdiction over the conduct of the lawyers who an approved lawyers or judges assistance pro- 
appear before them. Therefore, alawyer’s duty — gram. In that circumstance, providing for the 
to report may be satisfied by reporting to the confidentiality of such information encourages 
presiding judge the misconduct of any lawyer lawyers and judges to seek treatment through 
who is representing a client before the court. such program. Conversely, without such confi- 
The court’s authority to impose discipline on a dentiality, lawyers and judges may hesitate to 
lawyer found to have engaged in misconduct seek assistance from these programs, which 
extends beyond the usual sanctions imposed in may then result in additional harm to their 
an order entered pursuant to Rule 11 of the professional careers and additional injury to 
North Carolina Rules of Civil Procedure. ‘the welfare of clients and the public. For this 

A report about misconduct is not required reason, Rule 1.6(b) includes in the definition of 
where it would involve violation of Rule 1.6. confidential information any information re- 
However, a lawyer should encourage a client to garding a lawyer or judge seeking assistance 
consent to disclosure where prosecution would received by a lawyer acting as an agent of a 
not. substantially Breer the client’s inter- lawyers’ or judges’; assistance program ap- 
ests. proved by the North Carolina State Bar or the 

If a lawyer were obliged to report every North Carolina Supreme Court. Because such 
violation of the Rules, the failure to report any information is protected from disclosure by 
violation would itself be a professional offense. Rule 1.6, a lawyer is exempt from the report- 
Such a requirement existed in many jurisdic- ing requirements of paragraphs (a) and (b) 
tions, but proved to be unenforceable. This with respect to such information. On the other 
Rule limits the reporting obligation to those hand, a lawyer who receives such information 
offenses that a self-regulating profession must would nevertheless be required to comply with 
vigorously endeavor to prevent. A measure of the Rule 8.3 reporting provisions to report 
judgment is, therefore, required in complying misconduct if the impaired lawyer or judge 
with the provisions of this Rule. The term indicates an intent to engage in illegal activity, 
“substantial” refers to the seriousness of the for example, conversion of client funds to his or 
possible offense and not the quantum of evi- her use. 
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Rule 8.4 REVISED RULES OF PROFESSIONAL CONDUCT Rule 8.4 


History Note: Statutory Authority G.S. 84- similar to Model Rule 8.3 and Rule 1.3 of the 


23; Adopted July 24, 1997. superseded (1985) Rules of Professional Con- 
Editor’s note. — Rule 8.3 is substantially ane 
CASE NOTES 


Knowledge of a Clear Violation. — An reported to the State Bar, since there are many 
allegation that an attorney and a district court legitimate reasons why an appeal may not be 
judge knew that the plaintiff’s attorney failed perfected. Williams v. Council of North Caro- 
to perfect an appeal did not support an infer- lina State Bar, 46 N.C. App. 824, 266 S.E.2d 
ence that defendants had “knowledge of a clear 391, cert. denied, 301 N.C. 106 (1980). 
violation of DR1-102” which should have been 


DISCIPLINARY HEARING NOTES 


The attorney had unprivileged knowledge to the Bar or other appropriate authority. 
that his law partner had misappropriated cli- Reprimand. 89 DHC 5. 
ent funds, but failed to report the misconduct 


ETHICS OPINION NOTES 


CPR 342. An attorney is not obligated to tion to the State Bar concerning another attor- 


report violations of the law committed by neys disbursement of conditionally delivered 
nonlawyers. settlement proceeds without satisfying all con- 
RPC 17. An attorney who acquires knowl- ditions precedent if the disbursement was 
edge of apparent misconduct must report the made in knowing disregard of such conditions 
matter to the State Bar. and if such information is not confidential. 
RPC 84. An attorney may not condition RPC 243. Opinion analyzes whether con- 
settlement of a civil dispute on an agreement duct “raises a substantial question” as to a 
not to report lawyer misconduct. lawyer’s honesty, trustworthiness, or fitness so 


RPC 127. An attorney must report informa- as to require reporting to the State Bar. 


Rule 8.4. Misconduct. 


It is professional misconduct for a lawyer to: 

(a) violate or attempt to violate the Rules of Professional Conduct, know- 
ingly assist or induce another to do so, or do so through the acts of another; 

(b) commit a criminal act that reflects adversely on the lawyer’s honesty, 
trustworthiness or fitness as a lawyer in other respects; 

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresenta- 
tion; 

(d) engage in conduct that is prejudicial to the administration of justice; 

Ae ele or imply an ability to influence improperly a government agency or 

official; 

(f) knowingly assist a judge or judicial officer in conduct that is a violation 
of applicable rules of judicial conduct or other law; or 

(g) intentionally prejudice or damage his or her client during the course of 
the professional relationship, except as may be required by Rule 3.3. 


COMMENT 

Many kinds of illegal conduct reflect ad- law, a lawyer should be professionally answer- 
versely on a lawyer’s fitness to practice law, able only for offenses that indicate lack of 
such as offenses involving fraud and the of- those characteristics relevant to law practice. 
fense of willful failure to file an income tax Offenses involving violence, dishonesty, breach 
return. However, some kinds of offenses carry of trust, or serious interference with the ad- 
no such implication. Although a lawyer is ministration of justice are in that category. A 
personally answerable to the entire criminal pattern of repeated offenses, even ones of mi- 
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nor significance when considered separately, 
can indicate indifference to legal obligation. A 
lawyers dishonesty, fraud, deceit or misrepre- 
sentation is not mitigated by virtue of the fact 
that the victim may be the lawyer’s partners or 
law firm. A lawyer who steals funds, for in- 
stance, is guilty of the most serious disciplin- 
ary violation, regardless of whether the victim 
is the lawyer’s employer, partner, law firm, 
client or a third party. 

The purpose of professional discipline for 
misconduct is not punishment, but to protect 
the public, the courts and the legal profession. 
Lawyer discipline affects only the lawyer’s 
license to practice law. It does not result in 
incarceration. For this reason, to establish a 
violation of Paragraph (b), the burden of proof 
is the same as for any other violation of the 
Rules of Professional Conduct: it must be 
shown, by clear, cogent and convincing evi- 
dence, that the lawyer committed a criminal 
act that reflects adversely on the lawyer’s 
honesty, trustworthiness, or fitness as a law- 
yer. Conviction of a crime is conclusive evi- 
dence that the lawyer committed a criminal 
act, although to establish a violation of para- 
graph (b), it must be shown that the criminal 
act reflects adversely on the lawyer’s honestly, 
trustworthiness, or fitness as a lawyer. If it is 
established by clear, cogent, and convincing 
evidence that a lawyer committed a criminal 
act that reflects adversely on the lawyer’s 
honesty, trustworthiness, or fitness as a law- 
yer, the lawyer may be disciplined for a viola- 
tion of Paragraph (b) although the lawyer is 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 8.4 is similar to 
Model Rule 8.4 and Rule 1.2 of the superseded 
(1985) Rules of Professional Conduct, except 
that Rule 8.4 defines as misconduct an activity 
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never prosecuted or is acquitted or pardoned 
for the underlying criminal act. 

A showing of actual prejudice to the admin- 
istration of justice is not required to establish 
a violation of Paragraph (d). Rather, it must 
only be shown that the act had a reasonable 
likelihood of prejudicing the administration of 
justice. For example, in State Bar v. DuMont, 
52 N.C.App. 1, 277 S.E.2d 827 (1981), modified 
on other grounds, 304 N.C. 627, 286 S.E.2d 89 
(1982), the defendant was disciplined for ad- 
vising a witness to give false testimony in a 
deposition even though the witness corrected 
his statement prior to trial. The phrase “con- 
duct prejudicial to the administration of jus- 
tice” in Paragraph (d) should be read broadly 
to proscribe a wide variety of conduct, includ- 
ing conduct that occurs outside the scope of 
judicial proceedings. In State Bar v. Jerry 
Wilson, 82 DHC 1, for example, a lawyer was 
disciplined for conduct prejudicial to the ad- 
ministration of justice after forging another 
individual’s name to a guarantee agreement, 
inducing his wife to notarize the forged agree- 
ment, and using the agreement to obtain 
funds. 

Lawyers holding public office assume legal 
responsibilities going beyond those of other 
citizens. A lawyer’s abuse of public office can 
suggest an inability to fulfill the professional 
role of attorney. The same is true of abuse of 
positions of private trust such as trustee, ex- 
ecutor, administrator, guardian, agent and of- 


_ ficer, director or manager of a corporation or 


other organization. 


that intentionally prejudices or damages a 
client during the course of a professional rela- 
tionship. Neither the Model Rules nor the 
superseded (1985) Rules contain this provi- 
sion. 


CASE NOTES 


Concealment of Material Facts. — Inten- 
tionally encouraging the concealment of mate- 
rial facts relevant to the identity of the driver 
in a driving under the influence prosecution is 
prejudicial to the administration of justice. 
Such conduct raises serious doubts as to the 
attorney's desire to bring about a just result in 
such a prosecution and adversely reflects on 
the attorney’s fitness to practice law. North 
Carolina State Bar v. Graves, 50 N.C. App. 
450, 274 S.E.2d 396 (1981). 

Misrepresentation as to Opposing Par- 
ty’s Whereabouts. — An attorney clearly 
engaged in conduct which involved fraud, dis- 
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honesty, deceit and misrepresentation when, 
in a divorce action, she failed to inform the 
court of a letter which contained the opposing 
party’s return address, while at the same time 
presenting to the court an affidavit she had 
drafted in which her client swore that her 
husband’s whereabouts were unknown and 
could not with due diligence be ascertained. 
North Carolina State Bar v. Wilson, 74 N.C. 
App. 777, 330 S.E.2d 280 (1985). 
Conversion of Client’s Check. — An at- 
torney’s act of forging a client’s endorsement 
on an insurance check received by the attorney 
and converting the check to personal use con- 


Rule 8.4 


stituted conduct involving moral turpitude. 
North Carolina State Bar v. Whitted, 82 N.C. 
App. 531, 347 S.E.2d 60 (1986), aff’d, 319 N.C. 
398, 354 S.E.2d 501 (1987). 

Letter to Attorney Representing 
Former Clients. — Findings by Disciplinary 
Hearing Commission did not support the Com- 
mission’s conclusion that the defendant-attor- 
ney had engaged in conduct prejudicial to the 
administration of justice by writing a letter to 
the attorney representing the defendant-attor- 
ney’s former clients where the Commission’s 
order did not state whether the letter consti- 
tuted a threat, the nature of the threat, if any, 
and how the conduct was prejudicial to the 
administration of justice. North Carolina 
State Bar v. Beaman, 100 N.C. App. 677, 398 
S.E.2d 68 (1990). 

Misappropriation of Funds. — The attor- 
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ney misappropriated client funds in violation 
of Rule 1.2(B) of the Rules of Professional 
Conduct. It was no defense that the attorney 
intended at all times to return the funds and 
in fact did so. Evidence sufficient to support a 
charge of embezzlement also constitutes con- 
duct involving dishonesty in violation of Rule 
1.2(C) of the Rules of Professional Conduct. 
North Carolina State Bar v. Mulligan, 101 
N.C. App. 524, 400 S.E.2d 123 (1991). 

Conviction of Crime. — Conviction of a 
crime is not a necessary element in a disciplin- 
ary proceeding. North Carolina State Bar v. 
Rush, 121 N.C. App. 488, 466 S.E.2d 340 
(1996). 

Cited in North Carolina State Bar v. 
Nelson, 107 N.C. App. 543, 421 S.E.2d 163 
(1992). 


DISCIPLINARY HEARING NOTES 


The attorney used false statements in re- 
ports to banks to influence them to grant him 
loans. Two Year Suspension. 77 DHC 9. 

The attorney was convicted of conspiracy to 
manufacture, distribute and possess amphet- 
amines. Disbarred. 77 DHC 11. 

The attorney was found guilty of receiving 
stolen goods. Disbarred. 78 DHC 4. 

The attorney pled guilty to the crime of 
embracery arising from an illegal contact with 
a juror in a pending case. Three Year Suspen- 
sion. 78 DHC 5. 

The attorney was convicted in federal court 
of conspiracy willfully to misapply for his own 
use monies, funds and credits of a financial 
institution with intent to injure and defraud. 
Two Year Suspension. 80 DHC 1. 

The attorney agreed to undertake the task of 
obtaining access to his client’s landlocked real 
property. The attorney failed to initiate any 
legal action on behalf of his client but deliv- 
ered to the client a document which purported 
to be an Order of the Superior Court dismiss- 
ing a petition for a cartway. The document, 
purportedly signed by a judge, and bearing the 
seal and signature of an assistant clerk, was 
totally fraudulent. One Year Suspension. 81 
DHC 1. 

Among other things, the attorney knowingly 
used perjured testimony in an attempt to re- 

‘ceive a set-off for federal estate taxes due and 
perpetrated a fraud upon a Florida court by 
false testimony. Disbarred. 81 DHC 2. 

The attorney signed someone else’s name to 
a guaranty agreement and falsely represented 
that the signature was authentic to obtain 
funds for his personal benefit. The attorney 
also instructed his wife, whose notary certifi- 
cate had been revoked, to falsely witness and 
represent the signature to induce a bank to 
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make funds available to the attorney. One Year 
Suspension. 82 DHC 1. 

The attorney failed to file an appeal on his 
client’s behalf and later, in a letter to the State 
Bar concerning the matter, made false state- 
ments concerning the trial and his neglect in 
failing to file the record on appeal. Ninety Day 
Suspension. 82 DHC 3. 

The attorney failed to perfect an appeal for 
his client and instead filed a paper writing 
which purported to dismiss his client’s appeal 
without the client’s knowledge or consent and 
against the client’s well-known wishes. Public 
Censure. 82 DHC 12. 

The attorney took the LSAT and exchanged 
answers with another person to credit the 
other person with the attorney’s high LSAT 
score. One Year Suspension. 83 DHC 1. 

The attorney endorsed a client’s medical 
payment draft without the client’s authoriza- 
tion, knowledge or consent, deposited the 
funds in his personal account and converted 
the funds. Disbarred. 84 DHC 4. 

The attorney, while involved in a series of 
real estate transactions which required the 
defendant to deposit funds in a trust account, 
allowed the trust account balance to fall below 
the amount necessary to preserve the identity 
of his client’s funds. The attorney used funds of 
one client to satisfy the obligations of another 
client and used clients’ trust funds to satisfy 
his personal obligations. Disbarred. 84 DHC 
5. 

The attorney was appointed by the court to 
represent an indigent criminal defendant. Af- 
ter the case was concluded, he sought and 
accepted payment from the State without dis- 
closing to the court that he had been previ- 
ously paid by the client’s father. Public Cen- 
sure. 84 DHC 8. 
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Through a bank error, the attorney was left 
with $14,000 in his trust account following a 
loan closing. The attorney made no attempt to 
correct the error and used $10,660 for personal 
obligations. After realizing the seriousness of 
his actions, attorney took out a personal loan 
and repaid the funds to the rightful owner. 
One Year Suspension. 84 DHC 11. 

The attorney was convicted of conspiracy to 
conduct his judgeship through a pattern of 
racketeering activity by accepting bribes, and 
of facilitating an interstate phone call with the 
intent to carry on the unlawful activity of 
gambling. Disbarred. 85 DHC 4. 

The attorney attempted to coerce a favorable 
settlement in a civil case by threatening to 
expose the adverse party's alleged criminal 
conduct in an unrelated matter. Public Cen- 
sure. 86 DHC 6. 

The attorney attempted to induce a witness 
who had testified against the attorney in a 
prior disciplinary hearing to sign a false state- 
ment recanting his testimony in the prior 
hearing. Disbarred. 89 DHC 15. 

The attorney prepared a codicil to her fa- 
ther’s will when she knew or should have 
known that he lacked mental capacity to exe- 
cute the codicil, thereby engaging in conduct 
prejudicial to the administration of justice and 
which adversely reflected upon her fitness to 
practice law, in violation of former DR1- 
102(A)(5) and DR1-102(A)(6). Public Repri- 
mand. 89 DHC 21. 

The attorney advised a defendant in a drug 
case, who was already represented by another 
attorney, that if the defendant hired him, the 
defendant would serve no active time. The 
attorney suggested that he could bring about 
the deal owing to his friendship with the trial 
judge and an SBI official. The attorney also 
attempted ex parte communications with the 
judge about his client’s sentencing and asked a 
law enforcement officer to state falsely that the 
defendant had rendered substantial assis- 
tance to the sheriff’s department. Disbarred. 
89 DHC 30. 

The attorney asked another attorney to sign 
a title opinion and other closing documents 
indicating that a prior loan owed by the first 
attorney would be paid off, then failed to pay 
off the loan. The attorney also obtained credit 
at a bank based upon a deposit of a $10,000 
check which the attorney knew or should have 
known was worthless. Two Year Suspension, 
stayed for three years on certain conditions, 
including restitution to banks. 90 DHC 20. 

The attorney misappropriated funds belong- 
ing to an estate. Although the embezzlement 
was motivated in part by the attorney’s addic- 
tion to cocaine, the attorney’s drug use did not 
prevent him from recognizing the nature of his 
conduct and therefore did not mitigate his 
misconduct. Disbarred. 90 DHC 21. 
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The attorney had two clients sign deeds, 
rather than a deed of trust, to secure fees owed 
to him by the clients. One Year Suspension, 
stayed one year upon certain conditions. 89 
DHC 23. 

The attorney made false statements to the 
State Bar’s Grievance Committee during a 
reciprocal disciplinary hearing, lied to the 
State Bar’s investigator regarding those false 
statements, and was untruthful during the 
disciplinary hearing. Disbarred. 91 DHC 13. 

Among other things, the attorney made false 
statements to the State Bar’s Grievance Com- 
mittee during a reciprocal disciplinary hear- 
ing. Disbarred. 91 DHC 18. 

The attorney charged an illegal rate of inter- 
est on a loan and lied to the debtor’s attorney 
regarding balances owed on the loan. Two Year 
Suspension. 91 DHC 20. 

Among other things, the attorney failed to 
file income tax returns between 1985 and 
1987. Five Year Suspension, stayed on certain 
conditions. 91 DHC 22. 

The attorney failed to file state income tax 
returns in 1988 and 1989. Five Year Suspen- 
sion, stayed on certain conditions. 91 DHC 23. 

The attorney misrepresented to an adminis- 
trative law judge and a state agency that he 
had been advised by the former chief adminis- 
trative law judge to take certain actions on 
behalf of his client when, in fact, the attorney 
had not discussed that client’s case with the 
former judge. Censure. 92 DHC 3. 

Among other things, the attorney submitted 
false information on a fee petition in two social 
security cases. One Year Suspension, stayed on 
certain conditions. 92 DHC 5. 

The attorney represented the seller in com- 
mercial real estate transaction while he was 
also general partner of the buyer. The attorney 
also improperly directed a $165,000 credit to 


the buyer and a corresponding debit to the 
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seller at the closing of the transaction without 
the seller’s consent and paid himself $150,000 
in attorneys’ fees from funds held in escrow, in 
violation of the escrow agreement. Three-Year 
Suspension. 92 DHC 16. : 

An assistant district attorney engaged in 
conduct prejudicial to the administration of 
justice by failing to reveal certain aspects of a 
plea agreement to the court. Admonition. 92 
DHC 18. 

The attorney improperly retained interest 
earned on client funds and also retained at 
least $4,671.23 in overpayments on title insur- 
ance premiums collected from various clients. 
Three-Year Suspension, stayed 30 months. $2 
DHC 19. . 

Attorney failed to respond to the State Bar 
regarding a grievance filed against him. Sixty 
Day Suspension, stayed for thirty days. 93 
DHC 6. 

Attorney wrote checks to himself totalling 
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$13,000 from an estate for commissions with- 

out approval of the clerk and without perform- 
ing the normal duties of a personal represen- 
tative. Disbarred. 93 DHC 2. 

Among other things, attorney falsely indi- 
cated on clients’ ledger cards that monies had 
been received and fees paid on their behalf. 
One Year Suspension, stayed for three years 
upon certain conditions. 93 DHC 20. 

Among other things, attorney failed to re- 
spond to 12th Judicial District Bar’s Grievance 
Committee regarding four grievances filed 
against him and misrepresented to committee 
chairperson that he had responded in two 
grievances. Five Year Suspension, one year 
stayed upon certain conditions. 98 DHC 22 
and 94 DHC 2. 

_ Attorney forged two attorneys’ names to title 
opinions, temporarily misappropriated client 
funds, misappropriated fees belonging to her 
former law firm, made material misrepresen- 
tations on a resume given to her former law 
firm, and attempted to persuade a witness to 
change prior truthful statements the witness 
had given the State Bar. Disbarred. 93 DHC 
29. 

Attorney engaged in a check writing scheme 
involving writing checks from his trust ac- 
count, business account, and personal account 
to cover worthless checks and removed funds 
from his trust account without the client’s 
consent. Three Year Suspension, stayed 33 
months upon certain conditions. 93 DHC 31. 

Among other things, attorney knowingly 
made false statements of material fact on his 
application for admission to the State Bar. 
Disbarred. 93 DHC 33. 

Attorney engaged in unwanted touching of 
client. Three-year suspension, six months ac- 
tive and thirty months stayed upon certain 
conditions. 94 DHC 1. 
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Attorney made unwanted sexual advances 
to several female clients and thereby engaged 
in conflicts of interest and conduct prejudicial 
to the administration of justice. Disbarred. 95 
DHC 13. 

Attorney attempted to solicit fee-generating 
professional employment through in-person 
contacts with persons who had influence with 
the potential client in violation of superseded 
Rules 1.2(a) and 2.4(a). Six Month Suspension, 
stayed two years on certain conditions. 96 
DHC 3. 

Assistant U.S. Attorney lied to defense coun- 
sel about timing of indictment in criminal case 
and then denied misconduct to the State Bar 
Grievance Committee. Reprimand. 96 DHC 9. 

Attorney told client that attorney could use 
influence with prosecutor to get murder charge 
pending against client dismissed on payment 
of $10,000 fee, concealing fact that District 
Attorney had already decided to dismiss 
charge for lack of evidence. After client discov- 
ered deception and demanded return of fee, 
attorney threatened to reveal confidential 
communications of client. Attorney engaged in 
criminal and fraudulent conduct, implied abil- 
ity to influence government official and col- 
lected excessive fee. Disbarred. 97 DHC 12. 

Attorney failed to prepare and file tax re- 
turns for multiple years, and failed to pay to 
the Internal Revenue Service or other appro- 
priate government entity all or some of the 
amounts withheld from employees’ gross earn- 
ings for F.I.C.A. and state and federal tax 
withholdings. The attorney's actions were held 
to violate federal criminal statutes, 26 U.S.C. 
section 7202 and 26 U.S.C. section 7203, in 
violation of superseded Rules 1.2(b), 1.2(c) and 
1.2(d). Suspended for five years, the last two 
years of which could be stayed on certain 
conditions. 97 DHC 19. 


' 


ETHICS OPINION NOTES 


CPR 110. An attorney may not advise a 
client to seek Dominican divorce knowing that 
the client will return immediately to North 
Carolina and continue residence. 

CPR 168. An attorney may file personal 
bankruptcy. 

CPR 188. An attorney may not draw deeds 
or other legal instruments based on land sur- 
veys made by unregistered land surveyors. 

CPR 342. An attorney should not close a 
loan where the transaction is conditioned by 
the lender upon the placement of title insur- 
ance with a particular company. 

CPR 369. An attorney may close a loan if 
the lender merely suggests rather than re- 
quires the placement of title insurance with a 
particular company. 

RPC 127. An attorney may not deliberately 


release settlement proceeds which were condi- 
tionally delivered without satisfying all condi- 
tions precedent. 

RPC 136. An attorney may notarize docu- 
ments which are to be used in legal proceed- 
ings in which the attorney appears. 

RPC 143. A lawyer who represents or has 
represented a member of the city council may 
represent another client before the council 
provided the lawyer does not attempt improp- 
erly to influence the council. 

RPC 152. The prosecutor and the defense 
attorney must see that all material terms of a 
negotiated plea are disclosed in response to 
direct questions when the plea is entered in 
open court. 

RPC 159. An attorney may not participate 
in the resolution of a civil dispute involving 
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allegations against .a psychotherapist of sexual tion of justice for a prosecutor to offer special 
involvement with a patient if the settlement is treatment to individuals charged with traffic 
conditioned upon the agreement of the com- offenses or minor crimes in exchange for a 
plaining party not to report the misconduct to direct charitable contribution to the local 
the appropriate licensing board. school system. ! 

RPC 162 (Third Revision). A lawyer may RPC 221. Absent a court order or law re- 
not communicate with the opposing party’s quiring delivery of physical evidence of a crime 
nonparty treating physician about the physi- to the authorities, a lawyer for a criminal 
cian’s treatment of the opposing party unless defendant may take possession of evidence 
the opposing party consents. that is not contraband to examine, test, or 

RPC 171. A lawyer may tape record a con- inspect the evidence. The lawyer must return 
versation with an opposing lawyer without inculpatory physical evidence that is not con- 
disclosure to the opposing lawyer. traband to the source and advise the source of 

RPC 180. A lawyer may not passively listen the legal consequences pertaining to the pos- 
while the opposing party’s nonparty treating session or destruction of the evidence. 
physician comments on his or her treatment of RPC 236. A lawyer may not issue a sub- 
the opposing party unless the opposing party poena containing misrepresentations as to the 
consents to the communication. pendency of an action, the date or location of a 

RPC 192. A lawyer may not listen to an hearing, or a lawyer’s authority to obtain doc- 
illegal tape recording made by his client nor umentary evidence. 
may he use the information on the illegal tape RPC 243. It is prejudicial to the administra- 
recording to advance his client’s case. _ tion of justice for a prosecutor to threaten to 

RPC 197. A prosecutor must notify defense use his discretion to schedule a criminal trial - 
counsel, jail officials, or other appropriate per- to coerce a plea agreement from a criminal 
sons to avoid the unnecessary detention of a defendant. | : 
criminal defendant after the charges against 98 Formal Ethics Opinion 2. Opinion 
the defendant have been dismissed by the rules that a lawyer may explain the effect of 
prosecutor. service of process to a client but may not 


RPC 204. It is prejudicial to the administra- advise a client to evade service of process. 


Rule 8.5. Disciplinary authority; Choice of law. 


(a) Disciplinary Authority. A lawyer admitted to practice in North Carolina 
is subject to the disciplinary authority of North Carolina, regardless of where 
the lawyer’s conduct occurs. A lawyer may be subject to the disciplinary 
authority of both North Carolina and another jurisdiction where the lawyer is 
admitted for the same conduct. 

(b) Choice of Law. In any exercise of the disciplinary authority of North 
Carolina, the Rules of Professional Conduct to be applied shall be as follows: 

(1) for conduct in connection with a proceeding in a court before which a 
lawyer has been admitted to practice (either generally or for purposes of that 
proceeding), the rules to be applied shall be the rules of the jurisdiction in 
which the court sits, unless the rules of the court provide otherwise; and 

(2) for any other conduct: 

(i) if the lawyer is licensed to practice only in North Carolina, the rules to be 
applied shall be the rules of North Carolina, and 

(ii) if the lawyer is licensed to practice in North Carolina and another 
jurisdiction, the rules to be applied shall be the rules of the admitting 
jurisdiction in which the lawyer principally practices; provided, however, that 
if particular conduct clearly has its predominant effect in another jurisdiction 
in which the lawyer is licensed to practice, the rules of that jurisdiction shall 
be applied to that conduct. , | 


COMMENT 
Disciplinary Authority which impose different obligations. The lawyer 
Paragraph (a) restates long-standing law. may be licensed to practice in North Carolina 
and one or more other jurisdictions with dif- 
Choice of Law fering rules, or may be admitted to practice 
A lawyer may be potentially subject to more before a particular court with rules that differ 
than one set of rules of professional conduct from those of North Carolina or other jurisdic- 
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tions in which the lawyer is licensed to prac- 
tice. In the past, decisions have not developed 
clear or consistent guidance as to which rules 
apply in such circumstances. 

Paragraph (b) seeks to resolve such poten- 
tial conflicts. Its premise is that minimizing 
conflicts between rules, as well as uncertainty 
about which rules are applicable, is in the best 
interest of both clients and the profession (as 
well as the bodies having authority to regulate 
the profession). Accordingly, it takes the ap- 
proach of (i) providing that any particular 
conduct of an attorney shall be subject to only 
one set of rules of professional conduct, and (ii) 
making the determination of which set of rules 
applies to particular conduct as straightfor- 
ward as possible, consistent with recognition 
of appropriate regulatory interests of relevant 
jurisdictions. 

Paragraph (b) provides that as to a lawyer’s 
conduct relating to a proceeding in a court 
before which the lawyer is admitted to practice 
(either generally or pro hac vice), the lawyer 
shall be subject only to the rules of profes- 
sional conduct of that court. As to all other 
conduct, paragraph (b) provides that a lawyer 
licensed to practice only in North Carolina 
shall be subject to the Rules of Professional 
Conduct of the North Carolina State Bar, and 
that a lawyer licensed in multiple jurisdictions 
shall be subject only to the rules of the juris- 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997. 


Editor’s note. — Rule 8.5 is identical to 
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diction where he or she (as an individual, not 
his or her firm) principally practices, but with 
one exception: if particular conduct clearly has 
its predominant effect in another admitting 
jurisdiction, then only the rules of that juris- 
diction shall apply. The intention is for the 
latter exception to be a narrow one. It would be 
appropriately applied, for example, to a situa- 
tion in which a lawyer admitted in, and prin- 
cipally practicing in, State A, but also admit- 
ted in State B, handled an acquisition by a 


company whose headquarters and operations 
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were in State B of another, similar such com- 
pany. The exception would not appropriately 
be applied, on the other hand, if the lawyer 
handled an acquisition by a company whose 
headquarters and operations were in State A 
of a company whose headquarters and main 
operations were in State A, but which also had 
some operations in State B. 

If North Carolina and another admitting 
jurisdiction were to proceed against a lawyer — 
for the same conduct, the two jurisdictions 
should, applying this rule, identify the same 
governing ethics rules. i | 

The choice of law provision is not intended to 
apply to transnational practice. Choice of law 
in this context should be the subject of agree- 
ments between jurisdictions or of appropriate 
international law. 


Model Rule 8.5. Rule 8.5 has no counterpart in 
the superseded (1985) Rules of Professional 
Conduct. . 


_ REVISED RULES OF PROFESSIONAL CONDUCT 


Correlation Table 1: Revised Rules of Professional | 
Conduct to 1985 Superseded Rules of 
_ Professional Conduct 


Revised Rules | : Superseded Rules 


Rule 1.1 

Rule 1.2(a)(1) 
Rule 1.2(a)(2) 
-Rule 1.2(a)(3) 


Rule 1.2(b) none 

Rule 1.2(c) Rule 7.1(b)(3) - 
Rule 1.2(d) Rule 7.1(a)(4) 
Rule 1.2(e) Rule 7.1(c)(2) 
Rule 1.3 Rule 6(b)(3) 
Rule 1.4 | Rule 6(b)(1)-(2) 
Rule 1.5(a)-(b) Rule 2.6(a)-(b) 
Rule 1.5(c) none 


Rule 1.5(d)-(f) 
Rule 1.6(a)-(b) 
Rule 1.6(c) 


Rule 1.6(d)(1)-(4) 


Rule 1.6(d)(5) 


Rule 1.6(d)(6)-(7) 


Rule 6(a) 
Rule 7.1(c)(1) 
Rule 7.1(a)(1) 


~ Rule 7.1(b)(1) 


Rule 2.6(c)-(e), 
Rule 4(a) 

Rule 4(b) 

Rule 4(c)(1)-(4) 
none 

Rule 4(c)(5)-(6) 


Rule 1.7 Rule 5.1(a)-(c) 
Rule 1.8(a) Rule 5.4(a) 
Rule 1.8(b) Rule 5.4(c) 
Rule 1.8(c) Rule 5.5 
Rule 1.8(d) Rule 5.4(b) 
Rule 1.8(e) Rule 5.3(b) 
Rule 1.8(f) Rule 5.6 
Rule 1.8(g) Rule 5.7 
Rule 1.8(h) Rule 5.8 
Rule 1.8(i) Rule 5.9 
Rule 1.8G) Rule 5.3(a) 
Rule 1.9(a) Rule 5.1(d) 
Rule 1.9(b) Rule 5.11(b) 
Rule 1.9(c) none 


Rule 1.10(a) 
Rule 1.10(b)-(c) 


Rule 5.11(a) 
Rule 5.11(c)-(d) 


Rule 1.11 Rule 9.1 
Rule 1.12 Rule 9.2 
Rule 1.13(a) Rule 5.10 
Rule 1.13(b)-(e) none 

"Rule 1.14 none 

Rule 1.15-1 Rule 10.1 
Rule 1.15-2 - Rule 10.2 
Rule 1.15-3 Rule 10.3 
Rule 1.16(a)(1) Rule 2.8(b)(2) 
Rule 1.16(a)(2) Rule 2.8(b)(1) 


Rule 1.16(a)(3)-(4) 
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Revised Rules Superseded Rules 
Rule 2.8(b)(3)-(4) 

Rule 1.16(b)(1) Rule 2.8(c)(5) 
Rule 1.16(b)(2) Rule 2.8(c)(1)(G); (c)(1)(B) 
Rule 1.16(b)(3) Rule 2.8(c)(1)(E) 
Rule 1.16(b)(4) Rule 2.8(c)(1)(F) 
Rule 1.16(b)(5) Rule 2.8(c)(1)(D) 
Rule 1.16(b)(6) Rule 2.8(c)(1)(A) 
Rule 1.16(b)(7) Rule 2.8(c)(6) 
Rule 1.16(c)-(d) Rule 2.8(a)(1)-(3) 
Rule 1.17 none 

Rule 1.18 none 

Rule 2.1 none 

Rule 2.2 none 

Rule 2.3 none 

Rule 3.1 Rule 7.2(a)(1)-(2) 
Rule 3.2 none 

Rule 3.3(a)(1) Rule 7.2(a)(4) 
Rule 3.3(a)(2) See Rule 7.2(a)(8) 
Rule 3.3(a)(3) Rule 7.6(b)(1) 
Rule 3.3(a)(4) Rule 7.2(a)(5)-(6); see also Rule 7.2(b) 
Rule 3.3(b)-(d) none 

Rule 3.4(a) ? Rule 7.2(a)(7) 
Rule 3.4(b) Rule 7.9(a)-(c) 
Rule 3.4(c) Rule 7.6(a) 

Rule 3.4(d) none 

Rule 3.4(e) Rule 7.6(c)(1)-(4) 
Rule 3.4(f) Rule 7.9(d) 

Rule 3.5(a)(1) See Rule 7.10(a); Rule 7.8 
Rule 3.5(a)(2) Rule 7.8(a)-(b) 
Rule 3.5(a)(3) Rule 7.10(b) 
Rule 3.5(a)(4) Rule 7.6(c)(5)-(8) 
Rule 3.5(a)(5) Rule 7.8(d) 

Rule 3.5(b)-(c) Rule 7.8(f)-(g) 
Rule 3.6 Rule 7.7 

Rule 3.7(a) Rule 5.2(a) 

Rule 3.7(b) none 

Rule 3.8(a)-(e) Rule 7.3 

Rule 3.8(f)-(g) none 

Rule 4.1 none 

Rule 4.2(a) Rule 7.4(1) 

Rule 4.2(b) none 

Rule 4.3 Rule 7.4(2)-(3) 
Rule 4.4 none 
Rule 5.1 none 
Rule 5.2 none 
Rule 5.3 Rule 3.3 
Rule 5.4(a)(1) Rule 3.2(a) 
Rule 5.4(a)(2) none 
Rule 5.4(a)(3)-(4) | Rule 3.2(b)-(c) 
Rule 5.4(b)-(d) none 
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Rule. 


Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 


Rule 


Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 


Rule 7 


Rule 
Rule 
Rule 
Rule 
Rule 
Rule 


5.5(a) 
5.5(b) 
5.5(c)-(d) 
5.6 


6.1 Reserved 
6.2 Reserved 


6.3 
6.4 
6.5 
ek 
7.2(a)-(b) 
7.2(c) 
7.2(d)(1) 
7.2(d)(2) 
7.2(e)(1) 
7.2(e)(2) 
7.2(e)(3) 
7.2(e)(4) 
7.2(e)(5) 
7.2(e)(6) 
7.2(e)(7)G) 
7.2(e)(7)Gi) 
7.3 
7.4(a) 
7.4(b)-(c) 
Ww 


8.1 

8.2 

8.3 
8.4(a)-(f) 
8.4(g) 


8.5 


Superseded Rules 
Rule 3.1(b) 

Rule 3.1(a) 

Rule 3.1(c)-(d) 

Rule 2.7 


none 
none 

Rule 8.1 

Rule 2.1 

Rule 2.2(a)-(b) 
Rule 2.2(e) 

Rule 2.2(c) 

none 

Rule 2.2(d) 

Rule 2.2(c)(3) 
Rule 2.2(c)(1)-(2) 
See Rule 2.2(c)(3) 
Rule 2.2(c)(4) 
none 

Rule 2.2(c)(5)(B) 
none 

Rule 2.4 

none 

Rule 2.5(a)-(b) 
Rule 2.3 


‘Rule 1.1 


Rule 8.2 
Rule 1.3 
Rule 1.2 
none 
none 
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Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
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Correlation Table 2: 1985 Superseded Rules of 
Professional Conduct to Revised Rules 


mek 
2.2(a)-(b) 
2.2(c) 
2.2(c)(1) 
2.2(c)(2) 
2.2(c)(3) 
2.2(c)(4) 
2.2(c)(5)(A) 
2.2(c)(5)(B) 
2.2(c)(5)(C) 


) 
2.5(b)(1)-(3) 
2.6(a)-(b) 
2.6(c) 
2.6(d)-(e) 
PAs | 
2.8(a)(1) 
2.8(a)(2)-(3) 
2.8(b)(1) 
2.8(b)(2) 
2.8(b)(3)-(4) 
2.8(c)(1)(A) 
2.8(c)(1)(B) 
2.8(c)(1)(C) 
2.8(c)(1)(D) 
2.8(c)(1)(E) 
2.8(c)(1)(F) 
2.8(c)(1)(G) 
2.8(c)(2)-(4) 
2.8(c)(5) 
2.8(c)(6) 
3.1(a) 
3.1(b) , 
3.1(c)-(d) 
3.2(a) 
3.2(b) 

3.2(c) 
Bo 


of Professional Conduct 


Revised Rules 
Rule 8.1 

Rule 8.4(a)-(f) 
Rule 8.3 

Rule 7.1 

Rule 7.2(a)-(b) 
Rule 7.2(d)(1) 
Rule 7.2(e)(3) 
Rule 7.2(e)(3) 
Rule 7.2(e)(2); see Rule 7.2(e)(4) 
Rule 7.2(e)(5) 


none 

Rule 7.2(e)(7)() 
none 

Rule 7.2(e)(1) 
Rule 7.2(c) 
Rule 7.5 

Rule 7.3 

Rule 7.4(b) 
Rule 7.4(c)(1)-(3) 
Rule 1.5(a)-(b) 
Rule 1.5(d)(1)-(2) 
Rule 1.5(e)-(f) 
Rule 5.6 

Rule 1.16(c) 
Rule 1.16(d) 
Rule 1.16(a)(2) 
Rule 1.16(a)(1) 
Rule 1.16(a)(3)-(4) 
Rule 1.16(b)(6) 
Rule 1.16(b)(2) 
Rule 1.16(b)(3) 
Rule 1.16(b)(5) 
Rule 1.16(b)(3) 
Rule 1.16(b)(4) 
Rule 1.16(b)(2) 
none 

Rule 1.16(b)(1) 
Rule 1.16(b)(7) 
Rule 5.5(b) 
Rule 5.5(a) 
Rule 5.5(c)-(d) 
Rule 5.4(a)(1) 
Rule 5.4(a)(3) 
Rule 5.4(a)(4) 
Rule 5.3 
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Superseded Rules 


Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 


Rule. 


Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 
Rule 


REVISED RULES OF PROFESSIONAL CONDUCT 


4(a) 
4(b)(1)-(3) 
4(c)(1)-(4) 
4(c)(5)-(6) 
5.1(a)-(c) 
5.1(d) 
5.2(a) 
5.2(b)-(c) 


5.11(d) 
6(a)(1)-(2) 
6(b)(1) 
6(b)(2) 
6(b)(3) 
7.1(a)(1) 
7.1(a)(2)-(3) 
7.1(a)(4) 
7.1(b)(1) 
7.1(b)(2) 
7.1(b)(3) 
7.1(c)(1) 
7.1(c)(2) 
7.2(a)(1)-(2) 
7.2(a)(3) 
7.2(a)(4) 
7.2(a)(5) 
7.2(a)(6) 
7.2(a)(7) 
7.2(a)(8)-(9) 
7.2(b) 

AS 

7.4(1) 
7.4(2)-(3) 
Tea 

7.6(a) 
7.6(b)(1) 
7.6(b)(2) 


Revised Rules 
Rule 1.6(a)-(b) | 
Rule 1.6(c)(1)-(3) 
Rule 1.6(d)(1)-(4) 
Rule 1.6(d)(6)-(7) 
Rule 1.7 

Rule 1.9(a) 

Rule 3.7(a) 

none 

Rule 1.8G) 

Rule 1.8(e) 

Rule 1.8(a) 

Rule 1.8(d) 

Rule 1.8(b) 

Rule 1.8(c) 

Rule 1.8(f) 

Rule 1.8(g) 

Rule 1.8(h) 

Rule 1.8(i) 

Rule 1.13(a) 
Rule 1.10(a) 
Rule 1.9(b) 

Rule 1.10(b) 
Rule 1.10(c) 
Rule 1.1(a)-(b) 
Rule 1.4(a) 

Rule 1.4(b) 

Rule 1.3 


Rule 1.2(a) 


none 
Rule 1.2(d) 
Rule 1.2(a)(3) 
none 

Rule 1.2(c) 
Rule 1.2(a)(1) 
Rule 1.2(e) 


Rule 3.1; see Rule 1.16(a)(2) 


none 
Rule 3.3(a)(1) 
Rule 3.3(a)(4) 
Rule 3.3(a)(4) 
Rule 3.4(a) 

See Rule 3.3(a)(2) 
Rule 3.3(a)(4) 
Rule 3.8(a)-(e) 
Rule 4.2(a) 

Rule 4.3(1)-(2) 
none 

Rule 3.4(c) 

Rule 3.3(a)(3) 
none 
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Superseded Rules 
Rule 7.6(c)(1)-(4) 
Rule 7.6(c)(5) 
Rule 7.6(c)(6). 
Rule 7.6(c)(7) 
Rule 7.6(c)(8) 
Rule 7.7 

Rule 7.8(a)-(b) 
Rule 7.8(c) 
Rule 7.8(d) 
Rule 7.8(e) 
Rule 7.8(f) 
Rule 7.8(g) 
Rule 7.9(a)-(c) 
Rule 7.9(d) 
Rule 7.10(a) 
Rule 7.10(b) 
Rule 8.1 

Rule 8.2 

Rule 9.1 

Rule 9.2 

Rule 10.1 
Rule 10.2 
Rule 10.3 


Revised Rules 
Rule 3.4(e) 

Rule 3.5(a)(4)(i) 
Rule 3.5(a)(4)(ii) 
Rule 3.5(a)(4)(iii) 
Rule 3.5(a)(4) 
Rule 3.6 

Rule 3.5(a)(2) 
none | 
Rule 3.5(a)(5) 
none 

Rule 3.5(b) 
Rule 3.5(c) 

Rule 3.4(b) 
Rule 3.4(f) 

See Rule 3.5(a)(1) 
Rule 3.5(a)(3) 
Rule 6.5 

Rule 8.2 

Rule 1.11 

Rule 1.12 

Rule 1.15-1 
Rule 1.15-2 
Rule 1.15-3 
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Index to Revised Rules of Professional Conduct 


A 


ABUSE OF PROSECUTORIAL POWER, 
Prof. Cond. Rule 3.8. 


ADVERTISING, Prof. Cond. Rule 7.2. 


ADVISOR. 
Client representation, Prof. Cond. Rule 2.1. 


AMBULANCE CHASING, Prof. Cond. Rule 
i uoiey: ; 


ATTORNEY-CLIENT RELATIONSHIP, 
Prof. Cond. Rules 1.1 to 1.18. 
Adequate preparation, Prof. Cond. Rule 
he 1 
Client funds and property. 
Accounting and recordkeeping, Prof. Cond. 
Rule 1.15-2. 
Interest on lawyers’ trust accounts, Prof. 
Cond. Rule 1.15-3. | 
Preserving identity, Prof. Cond. Rule 
1.15-1. 
Client secrets. 
Confidential information, Prof. Cond. Rule 


1.6. 

Client under disability, Prof. Cond. Rule 
1,14, 

Commingling client’s funds, Prof. Cond. 
Rule 1.15-2. 

Communication with client, Prof. Cond. 
Rule 1.4. 

Competency of counsels, Prof. Cond. Rule 
sap 

Confidentiality of information, Prof. Cond. 
Rule 1.6. 


Conflicts of interest. 
Former client, Prof. Cond. Rule 1.9. 
Former judge or arbitrator. 
Private employment with former parties, 
Prof. Cond. Rule 1.12. 
General rule, Prof. Cond. Rule 1.7. 
Prohibited transactions, Prof. Cond. Rule 
dens: 
Contingent fees. 
Illegal or excessive fee, Prof. Cond. Rule 
io: 
Custodian of client funds, Prof. Cond. Rule 
1.15-2. 
Declining representation, Prof. Cond. Rule 
1.16. 
Diligence of counsel, Prof. Cond. Rule 1.3. 
Discharge of counsel, Prof. Cond. Rule 
1.16. 
Dual representation. 
Organization as client, Prof. Cond. Rule 
Lis: 
Employment as government counsel. 
Private representation of former 
adversaries, Prof. Cond. Rule 1.11. 


ATTORNEY-CLIENT RELATIONSHIP 
—Cont’d 
Fee disputes with client, Prof. Cond. Rule 
1.5. ) 
Fiduciary responsibilities. 
Preserving identity of funds and property of 
client, Prof. Cond. Rule 1.15-1. 
Former clients. 
Confidential information, Prof. Cond. Rule 
1.6. 
Conflicts of interest, Prof. Cond. Rule 1.9. 
Former judge or arbitrator. 
Private employment with former parties, 
Prof. Cond. Rule 1.12. 
Imputed disqualification. 
General rule, Prof. Cond. Rule 1.10. 
Interest on lawyers’ trust accounts, Prof. 
Cond. Rule 1.15-3. 
Law firms. 
Imputed disqualification. 
General rule, Prof. Cond. Rule 1.10. 
Mandatory withdrawal of counsel, Prof. 
Cond. Rule 1.16. 
Optional withdrawal of counsel, Prof. 
Cond. Rule 1.16. 
Organization as client, Prof. Cond. Rule 
1.13. 
Revolving door. 
Conflicts of interest. 
Private employment. 
Confidential government information, 
Prof. Cond. Rule 1.11. 
Sale of law practice, Prof. Cond. Rule 1.17. 
Scope of representation, Prof. Cond. Rule 
122: 
Sexual relations with clients, Prof. Cond. 
Rule 1.18. 
Terminating representation, Prof. Cond. 
Rule 1.16. 
Withdrawal as counsel, Prof. Cond. Rule 
1.16. 
Withholding information from client, 
Prof. Cond. Rule 1.4. 
ATTORNEYS’ FEES. 
Fee dispute with client, Prof. Cond. Rule 
1.5. 
Illegal or excessive fee arrangement, 
Prof. Cond. Rule 1.5. 


B 


BAR ADMISSION. 
Misrepresentation, Prof. Cond. Rule 8.1. 


C 


CANDIDATE FOR JUDICIAL OFFICE. 
Applicability of Code of Judicial 
Conduct, Prof. Cond. Rule 8.2. 
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RULES OF PROFESSIONAL CONDUCT 


CANDOR TOWARD TRIBUNAL, Prof. 
Cond. Rule 3.3. 


CLIENT FUNDS AND PROPERTY. 

Accounting and recordkeeping, Prof. 
Cond. Rule 1.15-2. 

Interest on lawyers’ trust accounts, Prof. 
Cond. Rule 1.15-3. 

Preserving identity, Prof. Cond. Rule 
1.15-1. 


CLIENT UNDER DISABILITY, Prof. Cond. 
Rule 1.14. 


COMMUNICATIONS CONCERNING 
LAWYER’S SERVICES, Prof. Cond. 
Rule 7.1. 


COMMUNICATIONS WITH CLIENT, Prof. 
Cond. Rule 1.4. 


COMMUNICATION WITH PERSON 
REPRESENTED BY COUNSEL, Prof. 
Cond. Rule 4.2. 


COMPETENCY OF COUNSEL, Prof. Cond. 
Rule 1.1. 


CONFIDENTIALITY OF INFORMATION. 

Attorney-client relationship, Prof. Cond. 
Rule 1.6. 

Client under Site E, Prof. Cond. Rule 
1.14. 


CONFLICTS OF INTEREST. 
Attorney-client relationship. 
Former clients, Prof. Cond. Rule 1.9. 
General rule, Prof. Cond. Rule 1.7. 
Prohibited transactions: Prof. Cond. Rule 
1.8. 
Transactions between client and lawyer, 
Prof. Cond. Rule 1.8. 
Counsel for government. 
Private employment with. 
Former adversaries, Prof. Cond. Rule 
pd. 
Law reform activities. 
Activities affecting client interest, Prof. 
Cond. Rule 6.4. 
Legal services organization. 
Membership, Prof. Cond. Rule 6.3. 


CONSENSUAL SEX WITH CLIENTS, Prof. 


Cond. Rule 1.18. 


COUNSEL AS WITNESS, Prof. Cond. Rule 
3.7. 


D 
DECLINING REPRESENTATION, Prof. 


Cond. Rule 1.16. 
DECORUM, Prof. Cond. Rule 3.5. 


DILATORY TACTICS, Prof. Cond. Rule 3.1. 


DILIGENCE OF COUNSEL, Prof. Cond. 
Rule 1.3. 


DISCHARGE OF COUNSEL, Prof. Cond. 
Rule 1.16. - 


DISCIPLINARY PROCEEDINGS. 

Choice of law, Prof. Cond. Rule 8.5. 

Misrepresentation, Prof. Cond. Rule 8.1. 

Multiple jurisdictional pie ee Prof. 
Cond. Rule 8.5. 


DUAL REPRESENTATION. 
Organization as client, Prof. Cond. Rule 
113: 


E 


EXPEDITING LITIGATION, Prof. Cond. 
Rule 3.2. 


EXTRAJUDICIAL STATEMENTS. 
Trial publicity, Prof. Cond. Rule 3.6. 


F 


FIELDS OF EXPERTISE. 
Prohibited communication, Prof. Cond. 
Rule 7.4. 


FORMER JUDGE OR ARBITRATOR. 
Private employment with former parties, 
Prof. Cond. Rule 1.12. 


FRIVOLOUS CLAIMS, Prof. Cond. Rule 3.1. 


~ FE 


- IMPARTIALITY, Prof. Cond. Rule 3.5. 


INTEREST ON LAWYERS’ TRUST 
ACCOUNTS, Prof. Cond. Rule 1.15-3. 


INTERMEDIARY. 
Client representation, Prof. Cond. Rule 2.2. 


J 


JUDGES. 


Attorney candidate for judicial office. 


Applicability of Code of Judicial Conduct, 
Prof. Cond. Rule 8.2. 


L 


LAW FIRMS. 
Imputed disqualification. 
General rule, Prof. Cond. Rule 1.10. 
Legal fees. 
Sharing legal fees with nonlawyer, Prof. 
Cond. Rule 5.4. 
Letterhead or professional designation, 
Prof. Cond. Rule 7.5. 
Noncompete agreements, Prof. Cond. Rule 
5.6 


Nonlawyer assistants. 
Responsibilities, Prof. Cond. Rule 5.3. 
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INDEX 


LAW FIRMS —Cont’d 
Organization as client, Prof. Cond. Rule 
GEE 
Partner or supervisory lawyer. 
Responsibilities, Prof. Cond. Rule 5.1. 
Partnership with nonlawyer, Prof. Cond. 
Rule 5.4. 
Restrictions on right to practice, Prof. 
Cond. Rule 5.6. 
Sale of law practice, Prof. Cond. Rule 1.17. 
Subordinate lawyer. 
Responsibilities, Prof. Cond. Rule 5.2. 
Unauthorized practice of law, Prof. Cond. 
Rule 5.5. 


LAWYER AS PUBLIC OFFICIAL, Prof. 
Cond. Rule 6.5. 


LAWYER AS WITNESS, Prof. Cond. Rule 
Saks 


LAWYER CERTIFICATION. 
Designation as certified specialist, Prof. 
Cond. Rule 7.4. 


‘LAWYER SPECIALIZATION. 


Designation as specialist, Prof. Cond. Rule 
7.4. 


LEGAL SERVICE ORGANIZATIONS. 
Membership, Prof. Cond. Rule 6.3. 


LETTERHEAD. 
Use of firm names, Prof. Cond. Rule 7.5. 


M 


MANDATORY WITHDRAWAL OF 
COUNSEL, Prof. Cond. Rule 1.16. 


MISCONDUCT. 


Conduct constituting, Prof. Cond. Rule 8.4. 


Reporting professional misconduct, Prof. 
Cond. Rule 8.3. 


N 


NEWSPAPER ADVERTISING, Prof. Cond. 
Rule 7.2. 


NONCOMPETE AGREEMENTS. 
Law firms, Prof. Cond. Rule 5.6. 


O 


OBSTRUCTION OF JUSTICE, Prof. Cond. 
Rule 3.4. 


OPPOSING PARTY AND COUNSEL. 
Fairness toward, Prof. Cond. Rule 3.4. 


OPTIONAL WITHDRAWAL OF 
COUNSEL, Prof. Cond. Rule 1.16. 


P 


PRINT ADVERTISING, Prof. Cond. Rule 
ee 


PROSECUTORS. 
Special responsibilities, Prof. Cond. Rule 


PUBLIC OFFICIAL. 
Lawyer’s action as public official, Prof. 
Cond. Rule 6.5. 


R 


RADIO ADVERTISING, Prof. Cond. Rule 
7.2. 


REVOLVING DOOR SYNDROME. 
Counsel for government. 
Private employment with former 
adversaries, Prof. Cond. Rule 1.11. 


S 


SALE OF LAW PRACTICE, Prof. Cond. 
Rule 1.17. 


SCOPE OF REPRESENTATION, Prof. 
Cond. Rule 1.2. 


SEXUAL RELATIONS WITH CLIENTS, 
Prof. Cond. Rule 1.18. 


SOLICITATION OF PROSPECTIVE 
CLIENTS, Prof. Cond. Rule 7.3. 


T 


TELEVISION ADVERTISING, Prof. Cond. 
Rule 7.2. 


THIRD PARTIES. 
Client representation. 
Duty to third person, Prof. Cond. Rule 2.3. 


THIRD PERSONS. 

Communication with person represented 
by counsel, Prof. Cond. Rule 4.2. 

Dealing with unrepresented person, Prof. 
Cond. Rule 4.3. 

Respect for rights of third persons, Prof. 
Cond. Rule 4.4. 

Truthfulness in statement to others, Prof. 
Cond. Rule 4.1. 


TRADE NAMES. 
Law firms. 
Use of trade names in law practice, Prof. 
Cond. Rule 7.5. 


TRIAL PUBLICITY, Prof. Cond. Rule 3.6. 


TRUTHFULNESS. 
Statements to other persons, Prof. Cond. 
Rule 4.1. 


U 


UNAUTHORIZED PRACTICE OF LAW. 
Law firms, Prof. Cond. Rule 5.5. 
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UNREPRESENTED PERSONS. 
Attorney dealings, Prof. Cond. Rule 4.3. 


Ww 


WITHDRAWAL OF COUNSEL, Prof. Cond. 
Rule 1.16. 
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ORDER ESTABLISHING CLIENT SECURITY 
FUND 


Adopted August 29, 1984, 
with amendments received through September 10, 1997. 


1. AClient Security Fund is hereby established. Each active member of the 
North Carolina State Bar as of 1 December 1984 shall pay the sum of $50.00 
on or before 1 January 1985 and a like sum on or before 1 January of each year 
thereafter. The money shall be paid to the North Carolina State Bar and shall 
be placed by it in the Client Security Fund. 

2. The Client Security Fund shall be administered by the North Carolina 
State Bar under rules and regulations adopted by it. Such rules and regula- 
tions, and any amendments thereto, shall not be effective until approved by 
this court. | 

3. The North Carolina State Bar shall submit annually a report to this court 
accounting for all monies collected and expended in the administration of the 
Client Security Fund. 

4. To insure collection of payments due to the Client Security Fund by each 
attorney, the North Carolina State Bar is hereby empowered to use the same 
powers and procedures used to collect the dues provided for in Chapter 84 of 
the General Statutes of North Carolina. 

5. Jurisdiction over the actions of the North Carolina State Bar in admin- 
istering the Client Security Fund shall remain with this court for the entry of 
future orders when and as necessary to accomplish the purposes of the Client 
| Security Fund. 


Cross References. — As to the Client Se- As to the Rules of Procedure of the Client 
curity Fund Board of Trustees, see Art. VI, Security Fund, see Appx. I to the Rules, Reg- 
§ 51 of the Rules, Regulations and Organiza- ulations and Organization of the North Caro- 
tion of the North Carolina State Bar in this lina State Bar in this Volume. 

Volume. 
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RULES GOVERNING ADMISSION TO 
PRACTICE OF LAW 


Effective February 1, 1976, | 
with amendments received through March 22, 1998. 


Section .0100. Organization 


Section 

.0101. Address. 
.0102. Purpose. 
.0103. Membership. 


Section .0200. General Provisions 


.0201. Compliance. 

.0202. Definitions. 

.0203. Applicants. 

0204. List. 

.0205. Hearings. 

.0206. Nonpayment of fees. 


Section .0300. 
Reserved 


Section .0400. Applications of General 
Applicants 


.0401. How to apply. 

.0402. Application form. 

.0403. Filing deadlines. 

.0404. Fees. 

.0405. Refund of fees. 
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SECTION .0100. ORGANIZATION 


.0101. Address. 


The offices of the Board of Law Examiners of the State of North Carolina are 
located in the N.C. State Bar Building at 208 Fayetteville Street Mall, Raleigh, 
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N.C. The mailing address is P.O. Box 2946, Raleigh, N.C. 27602. The offices are 
open from 9:00 a.m. to 5:00 p.m. Monday through Friday, excepting holidays. 


History Note: Statutory Authority G.S. 84- 
24; 150A-60 (see now 150B-60); Eff. February 
1, 1976; amended September 4, 1979. 


.0102. Purpose. 


The Board of Law Examiners of the State of North Carolina was created for 
the purpose of examining applicants and providing rules and regulations for 
admission to the bar, including the issuance of licenses therefor. 


History Note: Statutory Authority G.S. 84- Amendment privilege against self-incrimina- 
24; Eff. February 1, 1976. tion with respect to questions concerning the 


icant’ 19 N.C. 
Legal Periodicals. — For survey regarding paca Bet sot advocacy, see 


denial of admission to the bar which is based 
on the applicant’s assertion of the Fifth 


.0103. Membership. 


The Board of Law Examiners of the State of North Carolina consists of | 
eleven members of the N.C. Bar elected by the council of the North Carolina 
State Bar. One member of said Board is elected by the Board to serve as 
chairman for such period as the Board may determine. The Board also employs 
an executive director to enable the Board to perform its duties promptly and 
properly. The executive director, in addition to performing the administrative 
functions of the position, may act as attorney for the Board. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended August 23, 
1977: 


SECTION .0200. GENERAL PROVISIONS. 


0201. Compliance. 


No person shall be admitted to the practice of law in North Carolina unless 
that person has complied with these rules and the laws of the state. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
3, 1988. 


.0202. Definitions. 


(1) The term “Board” as used in this chapter refers to the “Board of Law - 
Examiners of the State of North Carolina.” A majority of the members of the 
Board shall constitute a quorum, and the action of a majority of a quorum, 
present and voting, shall constitute the action of the Board. 

(2) The term “secretary” as used in this chapter refers to the “Executive 
Director of the Board of Law Examiners of the State of North Carolina.” 

(3) As used in these rules, the word “filing” or “filed” shall mean received in 
the office of the Board of Law Examiners. Except that applications placed in 
the United States mail properly addressed to the Board of Law Examiners and 
bearing sufficient first class postage and postmarked by the United States 
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Postal Service on or before a deadline date will be considered as having been 
timely filed if all required fees are included in the mailing. Mailings which are 
postmarked after a deadline or which if postmarked on or before a deadline 
and do not include required fees or which include a check in payment of 
required fees which is not honored due to insufficient funds will not be 
considered as timely filed. Applications which are not properly signed and 
notarized; or which do not include the properly executed Authorization and 
Release forms; or which are illegible; or which answers to the questions are not 
complete will not be considered filed and will be returned. 

(4) As used in these rules, the word “Chapter” refers to the “Rules Govern- 
ing Admission to the Practice of Law in the State of North Carolina.” 


History Note: Statutory Authority G.S. 84- 1977; amended February 3, 1988; amended 
24; Eff. February 1, 1976; amended August 23, April 17, 1998. 


0203. Applicants. 


For the purpose of these rules, applicants are classified either as “general 
applicants” or as “comity applicants.” To be classified as a “general applicant” 
and certified as such for admission to practice law, an applicant must satisfy 
the requirements of Rule .0501 of this Chapter. To be classified as “comity 
applicant” and certified as such for admission to practice law, a person shall 
satisfy the requirements of Rule .0502 of this Chapter. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976. 


.0204. List. 


As soon as possible after each filing deadline for applications, the secretary 
shall prepare and maintain a list of general applicants for the ensuing 
examination. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
25, 1980. 


.0205. Hearings. 


Every applicant may be required to appear before the board to be examined 
about any matters pertaining to the applicant’s moral character and general 
fitness, educational background or any other matters set out in Section .0500 
of this Chapter. | | 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
3, 1988. 


.0206. Nonpayment of fees. 


Failure to pay the application fees required by these rules shall cause the 
application not to be deemed filed. If the check payable for the application fee 
is not honored upon presentment for any reason other than error of the bank 
the application will be deemed not timely filed and will have to be refiled. All 
checks payable to the Board for any fees which are not honored upon 
presentment shall be returned to the applicant who shall pay to the Board in 
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cash, cashier’s check, certified check or money order any fees payable to the 
Board including a fee for processing that check. 


History Note: This rule was adopted by and amended August 23, 1977; amended Feb- 
the Board of Law Examiners on June 23, 1977, ruary 3, 1988. . 


SECTION .0300. 


(Reserved for future rule purposes) 


Editor’s note. — Former §§ .0301 to .0304 
were deleted effective February 3, 1988. 


SECTION .0400. APPLICATIONS OF GENERAL 
APPLICANTS 


.0401. How to apply. 


Applications for admission to an examination must be made upon forms 
supplied by the Board and must be complete in every detail. Every supporting 
document required by the application form must be submitted with each 
application. The application form may be obtained by writing or telephoning 
the Board’s offices. ' 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
3, 1988. 


.0402. Application form. 


(1) The APPLICATION FOR ADMISSION TO TAKE THE NORTH CARO- 
LINA BAR EXAMINATION form requires an applicant to supply full and 
complete information relating to the applicant’s background, including family 
history, past and current residences, education, military service, past and 
present employment, credit status, involvement in disciplinary, civil or crimi- 
nal proceedings, substance abuse, mental treatment and bar admission and 
discipline history. Applicants must list references and submit as part of the 
application: 

—Four Certificates of Moral Character from individuals who know the 
applicant; | 

—A recent photograph; 

—Two sets of clear fingerprints; | 

—Two executed informational Authorization and Release forms; 

—A birth certificate; 

—Transcripts from the applicant’s undergraduate schools; 

—A copy of all applications to take a bar examination or an attorney’s 
examination or for admission to the practice of law that the applicant 
has filed with any state, territory, or the District of Columbia; 

—A certificate from the proper court or agency of every state in which the 
applicant is or has been licensed, that the applicant is in good 
standing and not under pending charges of misconduct; 

—Copies of any legal proceedings in which the applicant has been a party. 

The application must be filed in duplicate. The duplicate may be a photocopy 
of the original. : 
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(2) An applicant who has aptly filed a complete APPLICATION FOR 
ADMISSION TO TAKE THE NORTH CAROLINA BAR EXAMINATION for a 
particular bar examination may file a SUPPLEMENTAL APPLICATION on 
forms supplied by the Board, along with the applicable fees for the next 
subsequent bar examination. An applicant who has filed a SUPPLEMENTAL 
APPLICATION as provided by this rule immediately preceding the filing 
deadline specified in Rule .0403 of this Chapter may file a subsequent 
SUPPLEMENTAL APPLICATION along with the applicable fees for the next 
bar examination. The SUPPLEMENTAL APPLICATION will update the 
information previously submitted to the Board by the applicant. Said SUP- 
PLEMENTAL APPLICATION must be filed by the deadline set out in Rule 
_.0403 of this Chapter. | 


History Note: Statutory Authority G.S. 84- on the applicant’s assertion of the Fifth 
_ 24; Eff. February 1, 1976; amended February Amendment privilege against self-incrimina- 
25, 1980; May 5, 1981; February 3, 1988; May tion with respect to questions concerning the 
5, 1994. applicant’s subversive advocacy, see 19 N.C. 


Pee perindicals, For survey regarding | Cont 1 Be C990). 


denial of admission to the bar which is based 


.0403. Filing deadlines. 


(1) Applications shall be filed and received by the secretary at the offices of 
the Board on or before the first Tuesday in January immediately preceding the 
date of the July written bar examination and on or before the first Tuesday in 
October immediately preceding the date of the February written bar exami- 
nation. 3 

(2) Upon payment of a late filing fee of $200 (in addition to all other fees 
required by these rules), an applicant may file a late application with the 
Board on or before the first Tuesday in March immediately preceding the July 
written bar examination and on or before the first Tuesday in November 
immediately preceding the February written bar examination. 

(3) Applicants who fail to timely file their application will not be allowed to 
take the Bar Examination designated on the application. 

(4) Any applicant who has aptly filed an application to stand the February 
written bar examination may make application to take the immediately 
following July bar examination by filing a Supplemental Application with the 
secretary of the Board at the offices of the Board on or before the first Tuesday 
in May immediately preceding the July written bar examination. 


History Note: Statutory Authority G.S. 84- 1977; February 5, 1979; September 4, 1979; 
24; Eff. February 1, 1976; amended August 23, February 25, 1980; amended April 17, 1998. 


.0404. Fees. 


Every application by an applicant who: 

(1) is not a licensed attorney in any other jurisdiction shall be accompanied 
by a fee of $500.00. | 

(2) is a licensed attorney in any other jurisdiction shall be accompanied by 
a fee of $1,000.00. | 

(3) is filing to take the North Carolina Bar Examination using a Supple- 
mental Application shall be accompanied by a fee of $400.00. 

(4) is filing after the deadline set out in Rule .0403(1) shall be accompanied 
by a late fee of $200.00 in addition to all other fees required by these rules. 
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History Note: Statutory Authority G.S. 84- Editor’s note. — A former subdivision (5) of 
24, 25; Eff. February 1, 1976; amended August this section was deleted by amendment Febru- 
29, 1978; September 4, 1979; February 25, ary 3, 1988. . 

1980; May 4, 1982; August 28, 1984; February 
3, 1988; amended July 26, 1990; May 5, 1994. 


.0405. Refund of fees. 


No part of the fee required by Rule .0404 (1), (2), (3) of this Chapter shall be 
refunded to the applicant unless the applicant shall file with the secretary a 
written request to withdraw as an applicant, not later than the 15th day of 
June preceding the July written bar examination and not later than the 15th 
day of January preceding the February written bar examination in which 
event not more than one-half of the fee may be refunded to the applicant in the 
discretion of the Board. No portion of any late fee will be refunded. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
25, 1980; amended February 3, 1988. __ 


.0406. Bad check policy (Deleted). 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976. This rule was de- 
leted by amendment of August 23, 1977. 


SECTION .0500. REQUIREMENTS FOR APPLICANTS 


.0501. Requirements for general applicants. 


As a prerequisite to being licensed by the Board to practice law in the State 
of North Carolina, a general applicant shall: : 

(1) Possess the qualifications of character and general fitness requisite for 
an attorney and counselor-at-law, and be of good moral character and entitled 
to the high regard and confidence of the public and have satisfied the 
requirements of Section .0600 of this Chapter both at the time the license is 
issued and at the time of standing and passing a written bar examination a 
prescribed in Section .0900 of this Chapter; | 

(2) Possess the legal educational qualifications as prescribed in Section 
.0700 of this Chapter; 

(3) Be of the age of at least eighteen (18) years; 

(4) Have filed formal application as a general applicant in accordance with 
Section .0400 of this Chapter; | ' 

(5) Stand and pass a written bar examination as prescribed in Section .0900 
of this Chapter; 

(6) Have stood and passed the Multistate Professional Responsibility Ex- 
amination approved by the Board within the twenty-four (24) month period 
next preceding the beginning day of the written bar examination prescribed by 
Section .0900 of this Chapter which the applicant applies to take, or shall take 
and pass the Multistate Professional Responsibility Examination within the 
twelve (12) month period thereafter; or, if later, shall take and pass the first 
Multistate Professional Responsibility Examination offered after the Board 
releases the results of the applicant’s written examination. 

(7) If the applicant is or has been a licensed attorney then the applicant be 
in good professional standing and entitled to practice in every state or territory 
of the United States, or the District of Columbia, in which the applicant has 
been licensed to practice law and not under any pending charges of miscon- © 
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duct. An applicant may be inactive and in good standing in any state in which 


the applicant has been licensed. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; Amended effective 
August 23, 1977; September 4, 1979; February 
25, 1980; April 8, 1983; August 28, 1984; July 
26, 1985; Amended effective February 3, 1988; 


Amended effective May 5, 1994; Amended ef- 


fective March 6, 1997. 


Legal Periodicals. — For survey regarding 
denial of admission to the bar which is based 
on the applicant’s assertion of the Fifth 
Amendment privilege against self-incrimina- 
tion with respect to questions concerning the 
applicant’s subversive advocacy, see 19 N.C. 
Cent. L.J. 56 (1990). 


CASE NOTES 


Consideration of Past Behavior. — In 
making a proper determination regarding an 
individual’s current moral character, the past 
behavior of that individual is an appropriate 


past behavior would limit the board’s discre- 
tion and hinder the effectiveness of a system 
which exists to ensure the integrity of the legal 
profession and to protect the public at large. In 


inquiry, because to disallow consideration of re Legg, 337 N.C. 628, 447 S.H.2d 353 (1994). 


.0502. Requirements for comity applicants. 


Any attorney at law duly admitted to practice in another state, or territory 
of the United States, or the District of Columbia, upon written application may, 
in the discretion of the board, be licensed to practice law in the State of North 
Carolina without written examination provided each such applicant shall: ~ 

(1) File with the Secretary, upon such forms as may be supplied by the 
Board, a typed application in duplicate which will be considered by the Board 
after at least six (6) months from the date of filing; the application requires: 

(a) That an applicant supply full and complete information in regard to his 
background, including family, past residences, education, military, employ- 
ment, credit status, whether he has been a party to any disciplinary or legal. 
proceedings, mental illness, references, the nature of the applicant’s practice of 
law, and familiarity with the Code of Professional Responsibility as Promul- 
gated by the North Carolina State Bar; 

(b) That the applicant furnish the following documentation: 

i. Certificates of Moral Character from four (4) individuals who know the 
applicant; 
‘ii. A recent photograph; 

iii. Two (2) sets of clear fingerprints; 

iv. A certification of the Court of Last Resort from the jurisdiction from 
which the applicant is applying; 

v. Transcripts from the applicant’s undergraduate and graduate schools; 

vi. Acopy of all applications for admission to the practice of law that he has 
filed with any state, territory, or the District of Columbia; 

vii. A certificate of admission to the bar of any state, territory, or the District 
of Columbia; 

viii. A certificate from the proper court or body of every state in which the 
applicant is licensed therein that he is in good standing and not under pending 
charges of misconduct; 

(2) Pay to the Board with each typewritten application, a fee of $1,500.00, no 
part of which may be refunded to the applicant whose application is denied; 

(3) Prove to the satisfaction of the Board that the applicant is duly licensed 
to practice law in a state, or territory of the United States, or the District of 
Columbia having comity with North Carolina and that in such state, or 
territory of the United States, or the District of Columbia, while so licensed 
therein, the applicant has been for at least four out of the last six years, 
immediately preceding the filing of this application with the Secretary, actively 
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and substantially engaged in the full-time practice of law. Practice of law for 
the purposes of this rule when conducted pursuant to a license granted by 
another jurisdiction shall include: 

(a) The practice of law as defined by G.S. 84-2.1; or 

(b) Activities which would constitute the practice of law if done for the 
general public; or 

(c) Legal Service as a corporate counsel; or 

(d) Judicial service in a court of record or other legal service with any ibed 
or state government or with the federal government; or 

(e) Service as a member of a Judge Advocate General’s Department of one of 
the military branches of the United States, whether or not such service is in 
the jurisdiction in which applicant is duly licensed: or 

(f) A full time faculty member in a law school approved by the Council of the 
North Carolina State Bar. | 

Employment in North Carolina, when conducted pursuant to a license 
granted by another jurisdiction, to meet the requirement of this rule is s limited 
to: : 

(a) Employment as house counsel by a person, firm, association, or corpo- 
ration engaged in business in this state which business does not include the 
selling or furnishing of legal advice or services to others; or 
_ (bo) Employment as a full time faculty member ofa law school approved by 

the Council of the North Carolina State Bar; or 

(c) Employment as a full time member of the faculty of the Institute of 
Government of the University of North Carolina at Chapel Hill; or 

(d) Service as a member of a Judge Advocate General's Department of one of 
the military branches of the United States. 

(4) Satisfy the Board that the state, or territory of the United States, or the 
District of Columbia, in which the applicant is licensed and from which he 
seeks comity will admit North Carolina attorneys to the practice of law in such 
state, or territory of the United States, or the District of Columbia, without 
written examination, other than the Multistate Professional Responsibility 
Examination; 

(5) Be at all times, in good professional standing and entitled to practice in 
every state, or territory of the United States, or the District of Columbia, in 
which the applicant has been licensed to practice law, and not under pending 
charges of misconduct while the application is pending before the Board; 
except that the applicant may be inactive in any jurisdiction as to which the © 
applicant is not relying to meet the Board’s comity rule; 

(6) Be of good moral character and have satisfied the requirements of 
Section .0600 of this Chapter; 

(7) Meet the educational requirements of Section .0700 of this Chapter as 
hereinafter set out if first licensed to practice law after August, 1971; 

(8) Not have taken and failed the written North Carolina Bar Examination 
within ten (10) years prior to the date of filing the applicant's comity 
application; 

(9) Have stood and passed the Multistate Professional Responsibility Ex- 
amination approved by the Board. 


History Note: Statutory Authority G.S. 84- 25, 1980; May 4, 1982; November 10, 1982; 
24; Eff. February 1, 1976; amended January April 8, 1983; August 28, 1984; July 26, 1985; 
31, 1977; August 23, 1977; February 23, 1978; February 3, 1988; May 5, 1994; amended April 
August 29, 1978; September 4, 1979; February 17, 1998. 
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CASE NOTES 


Applied in In re Golia-Paladin, 327 N.C. 
132, 393 S.E.2d 799 (1990). 


SECTION -0600. MORAL CHARACTER AND GENERAL 
| FITNESS | 


.0601. Burden of proof. 


Every applicant shall have the burden of proving that the applicant 
possesses the qualifications of character and general fitness requisite for an 
attorney and counselor-at-law and is possessed of good moral character and is 
entitled to the high regard and confidence of the public. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
3, 1988. 


CASE NOTES 


“Good Moral Character” Defined. — 
Good moral character is something more than 
the absence of bad character. It is the good 
-name which the applicant has acquired, or 
should have acquired, through association 
with his fellows. It means that he must have 
conducted himself as a man of upright charac- 
ter ordinarily would, should or does. Such 
character expresses itself, not in negatives nor 
in following the line of least resistance, but 
quite often in the will to do the unpleasant 
thing, if it is right, and the resolve not to do the 
pleasant thing, if it is wrong. In re Rogers, 297 
N.C. 48, 253 S.E.2d 912 (1979). 

What Character Encompasses. — Char- 
acter encompasses both a person’s past behav- 
ior and the opinion of members of his commu- 
nity arising from it. In re Rogers, 297 N.C. 48, 
253 S.E.2d 912 (1979). 

Burden of Showing Good Moral Char- 
acter. — An applicant for admission to the bar 
has the burden of showing his good moral 
character. At the outset, he must come forward 
_ with sufficient evidence to make out a prima 
facie case. The board, or any other person 
wishing to contest an application, may then 
offer rebuttal evidence. In re Rogers, 297 N.C. 
48, 253 S.E.2d 912 (1979). 

Each applicant for admission has, pursuant 


to this rule, the burden of proving his good > 


‘moral character, and must initially come for- 
ward with sufficient evidence to make out a 
prima facie case. In re Moore, 301 N.C. 634, 
272 S.E.2d 826 (1981), aff’d, 308 N.C. 771, 303 
S.E.2d 810 (1983). 


Burden on Board to Show Particular 


Instances of Misconduct. — To place the 
burden on the applicant to disprove acts of 
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misconduct would be a distortion of the in- 
tended effect of the rule requiring the appli- 
cant to prove, overall, his good character. In 
order to avoid this distortion it is necessary to 
distinguish between applicant’s overall burden 
of showing good moral character and the 
board’s burden of proving particular instances 
of misconduct. In re Rogers, 297 N.C. 48, 253 
S.E.2d 912 (1979). 

When an applicant makes a prima facie 
showing of good moral character and the 
board, to rebut the showing, relies on specific 
acts of misconduct the commission of which 
are denied by the applicant, the board must 
prove the specific acts by the greater weight of 
the evidence. In re Moore, 301 N.C. 634, 272 
S.E.2d 826 (1981), aff'd, 308 N.C. 771, 303 
S.E.2d 810 (1983). 

The board’s brief should be directed to 
whether the specific findings are supported by 
the evidence and if so whether they along with 
other findings of misconduct are sufficient to 
rebut the applicant’s prima facie case. In re 
Moore, 301 N.C. 634, 272 S.E.2d 826 (1981), 
aff’d, 308 N.C. 771, 303 S.E.2d 810 (1983). 

Whether a person is of good moral char- 
acter is seldom subject to proof by refer- 
ence to one or two incidents. In re Rogers, 
297 N.C. 48, 253 S.E.2d 912 (1979). 

An application for admission to the bar 
may not be denied on the basis of suspi- 
cions or accusations alone. In re Rogers, 
297 N.C. 48, 253 S.E.2d 912 (1979). 

Burden of Proof to Be by Preponder- 
ance of Evidence. — When an applicant 
makes a prima facie showing of his good moral 
character and, to rebut the showing, the board 
relies on specific acts of misconduct the com- 
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mission of which is denied by the applicant, The board cannot meet its burden of proving 
the board must assume the burden of proving specific acts of misconduct without setting out 
the specific acts by the greater weight of the with specificity what they are and that they 
evidence. The rule that applicant has the over- have been proved by the greater weight of the 
all burden to prove his good moral character evidence. In re Moore, 301 N.C. 634, 272 
does not relieve the board from having to prove S.E.2d 826 (1981), aff'd, 308 N.C. 771, 303 
such specific acts of misconduct. In re Rogers, S.E.2d 810 (1983). 


297 N.C. 48, 253 S.E.2d 912 (1979). Where the only facts which could support a 
Where Essential Facts Are Indisputably conclusion that the applicant did not show 
Established. — In cases in which all the good moral character are in sharp dispute, the 
essential facts either appear on the face of the board must necessarily serve as the adjudica- 
application or are otherwise indisputably es- tor of the facts in dispute and must ultimately 
tablished, the board need only weigh the evi- find with regard to them what it believes the 
dence and determine whether the applicant truth to be. Mere recitation of the testimony 
has shown his good moral character. However, heard by the board will not suffice. Adminis- 
even in such cases, while it might be permis- _ trative agencies must find facts when factual 
sible for the board not to make specific findings issues are presented. They cannot fulfill this 
of fact, a detailing of the facts on which it bases duty by merely summarizing the evidence. In 
its conclusions would facilitate judicial review. re Rogers, 297 N.C. 48, 253 S.E.2d 912 (1979). 
In re Rogers, 297 N.C. 48, 253 S.E.2d 912 Scope of Judicial Review. — The “whole 
(1979). : record” test is the proper scope of judicial 
Board to Make Specific Findings of review of findings of the board of law examin- 
Fact. — When a decision of the board of law ers. In re Rogers, 297 N.C. 48, 253 S.E.2d 912 
examiners rests on a specific fact or facts the (1979). 
existence of which is contested, the board’s Constitutional Challenge Held Moot. — 
duty to resolve the factual dispute by specific Action seeking injunctive relief and declara- 
findings is no less than that of other adminis- tion that bar rules regarding moral character 
trative agencies. In re Rogers, 297 N.C. 48, 253 were unconstitutional held moot following 


S.E.2d 912 (1979); In re Moore, 301 N.C. 634, plaintiffs’ admission to bar. See Nestler v. 
272 8.E.2d 826 (1981), aff'd, 308 N.C. 771, 303 Board of Law Exmrs., 611 F.2d 1380 (4th Cir. 
S.E.2d 810 (1983). mat: 1980). 


.0602. Permanent record. 


All information furnished to the Board by an applicant shall be deemed 
ae and all such information shall be and become a permanent record of 
the Board. | 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
3, 1988. 


.0603. Failure to disclose. 


No one shall be licensed to practice law by examination or comity or be 
allowed to take the bar examination in this state: 

(1) who fails to disclose fully to the Board, whether requested to do so or not, 
the facts relating to any disciplinary proceedings or charges as to the 
applicant’s professional conduct, whether same have been terminated or not, 
in this or any other state, or any federal court or other jurisdiction, or 

(2) who fails to disclose fully to the Board, whether requested to do so or not, 
any and all facts relating to any civil or criminal proceedings, charges or 
investigations involving the applicant, whether the same have been termi- 
nated or not in this or any other state or in any of the federal courts or other 
jurisdictions. 


History Note: Statutory Authority G.S. 84- denial of admission to the bar which is based 
24; Eff. February 1, 1976; amended February on the applicant’s assertion of the Fifth 
3, 1988. Amendment privilege against self-incrimina- 


Legal Periodicals. — For survey regarding tion with respect to questions concerning the 
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applicant’s subversive advocacy, see 19 N.C. 
Cent. L.J. 56 (1990). 


.0604. Bar candidate committee. 


Every applicant shall appear before a bar candidate committee, appointed by 
the chairman of the Board, in the judicial district in which the applicant 
resides, or in such other judicial district as the Board in its sole discretion may 
designate to the applicant, to be examined about any matter pertaining to the 
applicant’s moral character and general fitness to practice law. An applicant 
who has appeared before a bar candidate committee may, in the Board’s 
discretion, be excused from making a subsequent appearance before a bar 
candidate committee. The applicant shall give such information as may be 
required on such forms provided by the Board. A bar candidate committee may 
require the applicant to make more than one appearance before the committee 
and to furnish to the committee such information and documents as it may 
reasonably require pertaining to the moral character and general fitness of the 
applicant to be licensed to practice law in North Carolina. Each applicant will 
be advised when to appear before the bar candidate committee. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
25, 1980; February 3, 1988. 


.0605. Denial; Re-application. 


No new application or petition for reconsideration of a previous application 
from an applicant who has either been denied permission to take the bar 
examination or has been denied a license to practice law on the grounds set 
forth in Section .0600 shall be considered by the Board within a period of three 
(3) years next after the date of such denial unless, for good cause shown, 
permission for re-application or petition for a reconsideration is granted by the 
Board. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
3, 1988. 


CASE NOTES 


Applied in In re Moore, 301 N.C. 634, 272 
S.E.2d 826 (1981). 


SECTION .0700. EDUCATIONAL REQUIREMENTS 


.0701. General education. 


Each applicant must have satisfactorily completed the academic work 
required for admission to. a law school approved by the Council of the North 
Carolina State Bar. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended August 23, 
1977; February 3, 1988. 
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.0702. Legal education. 


Every applicant applying for admission to practice law in the State of North 
Carolina, before being granted a license to practice law, shall prove to the 
satisfaction of the board that said applicant has graduated from a law school 
approved by the Council of the North Carolina State Bar or that said applicant 
will graduate within thirty (30) days after the date of the written bar 
examination from a law school approved by the Council of the North Carolina 
State Bar. There shall be filed with the secretary a certificate of the dean, or 
other proper official of said law school, certifying the date of the applicant’s 
graduation. A list of the approved law schools is available in the office of the 
secretary. | 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended September 
4, 1979; February 25, 1980; February 3, 1988. 


SECTION .0800. PROTEST 


0801. Nature of protest. 
Any person may protest the application of any applicant to be admitted to 
the practice of law either by examination or by comity. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976. 


.0802. Format. 


A protest shall be made in writing, signed by the person making the protest 
and bearing the person’s home and business address, and shall be filed with 
the secretary prior to the date on which the applicant is to be examined. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
3, 1988. 


.0803. Notification; Right to withdraw. 


The secretary shall notify immediately the applicant of the protest and of the 
charges therein made; and the applicant thereupon may file with the secretary 
a written withdrawal as a candidate for admission to the practice of law at that 
examination. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976. 


CASE NOTES 


Cited in In re Legg, 337 N.C. 628, 447 
S.E.2d 353 (1994). 


.0804. Hearing. 


In case the applicant does not withdraw as a candidate for admission to the — 
practice of law at that examination, the person or persons making the protest 
and the applicant in question shall appear before the Board at a time and place 
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to be designated by the Board. In the event time will not permit a hearing on 
the protest prior to the examination, the applicant may take the written 
examination, and the results will be sealed until final disposition of the protest 
in favor of the applicant. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
3, 1988. 


.0805. Refusal to license. 


Nothing herein contained shall prevent the Board on its own motion from 
refusing to issue a license to practice law until the Board has been fully 
satisfied as to the moral character and general fitness of the applicant as 
provided by Section .0600 of this Chapter. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended September 
4, 1979; February 3, 1988. 


SECTION .0900. EXAMINATIONS 


0901. Written examination. 


Two written bar examinations shall be held each year for those applying to 
be admitted to the practice of law in North Carolina. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
25, 1980; February 3, 1988. 


.0902. Dates. 


The written bar examinations shall be held in the City of Raleigh beginning 
in the months of February and July on such dates as the board may set from 
year to year. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
25, 1980. 


.0903. Subject matter. 


The examination may deal with the following subjects: Business Associa- 
tions (including agency, corporations, and partnerships), Civil Procedure, 
Constitutional Law, Contracts, Criminal Law and Procedure, Evidence, Fam- 
ily Law, Legal Ethics, Real Property, Security Transactions including The 
Uniform Commercial Code, Taxation, Torts, Trusts, Wills, Decedents’ Estates 
and Equity. 


History Note: Statutory Authority G.S. 84- Cross References. — As to when changes 
24; Eff. February 1, 1976; amended September in the educational requirements of the exami- 
4, 1979; July 26, 1985. nation become effective, see § 84-24. 
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.0904. Passing score. 


The Board shall determine what shall constitute the passing of an exami- 
nation. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976. 


SECTION .1000. REVIEW OF WRITTEN BAR 
EXAMINATION 


1001. Review. 


An unsuccessful applicant to the bar examination may examine the test 
booklets containing the applicant’s essay examination along with model 
answers and the essay examination in the Board’s offices. 


History Note: Statutory Authority G.S. 
93B-8; Eff. February 1, 1976; amended Febru- 
ary 3, 1988. 


1002. Fees. 


The Board will furnish an unsuccessful applicant a copy of the applicant’s 
essay examination at a cost to be determined by the secretary not to exceed 
$20.00. No copies of any model answers will be made or furnished to the 
applicant. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
3, 1988. 


1003. Multistate bar examination. 


There is no provision for review of the Multistate Bar Examination. 


History Note: Statutory Authority G.S. 
93B-8; Eff. February 1, 1976. . 


1004. Scores. 


(1) Upon written request the Board will release to an unsuccessful applicant 
the applicant’s scores on the bar examination. 

(2) Upon written request of an applicant, the Board will furnish the 
Multistate Bar Examination score of said applicant to another Board of bar 
examiners, or like organization that administers the admission of attorneys 
into that jurisdiction. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
25, 1980; August 24, 1981; February 3, 1988. 
.1005. Board representative. 


The secretary of the Board serves as the representative of the Board during 
this review of the written bar examination by an unsuccessful applicant. The 
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secretary is not authorized to discuss any specific questions and answers on 


the bar examination. 


History Note: Statutory Authority G.S. 
93B-8; Eff. February 1, 1976. 


SECTION .1100. RULEMAKING PROCEDURES 


(Reserved for future rule purposes) 


SECTION .1200. BOARD HEARINGS. 


1201. Nature of hearings. 


(1) All general applicants may be required to appear before the Board or a 
Panel at a hearing to answer inquiry about any matter under these rules. 

(2) Each comity applicant shall appear before the Board or Panel to satisfy 
_ the Board that he or she has met all the requirements of Rule .0502. 


History Note: Statutory Authority G.S. 
150A-11 (see now 150B-11); 150A-23 (see now 


150B-23); Eff. February 1, 1976; amended Au- 
gust 23, 1977; September 4, 1979. — 


CASE NOTES 


The purpose of the hearing before the 
board is to probe matters set forth in the 
notice of hearing required by Rule .1202. Such 
an inquiry must of necessity concern acts 
which occurred prior to the hearing. The board 
should first determine whether in fact the 
applicant committed the prior acts of miscon- 
duct. If it determines that he did, it must then 
say whether these acts so reflect on the appli- 
cant’s character that they are sufficient to 
rebut his prima facie showing of good charac- 
ter. In re Moore, 301 N.C. 634, 272 S.E.2d 826 
(1981), aff'd, 308 N.C. 771, 303 S.E.2d 810 
(1983). 

“Good Moral Character” Defined. — 
Good moral character is something more than 
the absence of bad character. It is the good 
name which the applicant has acquired, or 
should have acquired, through association 
with his fellows. It means that he must have 
conducted himself as a man of upright charac- 
ter ordinarily would, should or does. Such 
character expresses itself, not in negatives nor 
in following the line of least resistance, but 
quite often in the will to do the unpleasant 
thing, if it is right, and the resolve not to do the 
pleasant thing, if it is wrong. In re Rogers, 297 
N.C. 48, 253 S.E.2d 912 (1979). 

What Character Encompasses. — Char- 
acter encompasses both a person’s past behav- 
ior and the opinion of members of his commu- 
nity arising from it. In re Rogers, 297 N.C. 48, 
253 S.E.2d 912 (1979). 

Burden of Showing Good Moral Char- 
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acter. — An applicant for admission to the bar 
has the burden of showing his good moral 
character. At the outset, he must come forward 
with sufficient evidence to make out a prima 
facie case. The board, or any other person — 
wishing to contest an application, may then 
offer rebuttal evidence. In re Rogers, 297 N.C. 
48, 253 S.E.2d 912 (1979). 

Burden on Board to Show Particular 
Instances of Misconduct. — To place the 
burden on the applicant to disprove acts of 
misconduct would be a distortion of the in- 
tended effect of the rule requiring the appli- 
cant to prove, overall, his good character. In 
order to avoid this distortion it is necessary to 
distinguish between applicant’s overall burden 
of showing good moral character and the 
board’s burden of proving particular instances 
of misconduct. In re Rogers, 297 N.C. 48, 253 
S.E.2d 912 (1979). 

Whether a person is of good moral char- 
acter is seldom subject to proof by refer- 
ence to one or two incidents. In re Rogers, 
297 N.C. 48, 253 S.E.2d 912 (1979). 

An application for admission to the bar 
may not be denied on the basis of suspi- 
cions or accusations alone. In re Rogers, 
297 N.C. 48, 253 S.E.2d 912 (1979). 

Burden of Proof to Be by Preponder- 
ance of Evidence. — When an applicant 
makes a prima facie showing of his good moral 
character and, to rebut the showing, the board 
relies on specific acts of misconduct the com- 
mission of which is denied by the applicant, 
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the board must assume the burden of proving 
the specific acts by the greater weight of the 
evidence. The rule that applicant has the over- 
all burden to prove his good moral character 
does not relieve the board from having to prove 
such specific acts of misconduct. In re Rogers, 
297 N.C. 48, 253 S.E.2d 912 (1979). 

Where Essential Facts Are Indisputably 
Established. — In cases in which all the 
essential facts either appear on the face of the 
application or are otherwise indisputably es- 
tablished, the board need only weigh the evi- 
dence and determine whether the applicant 
has shown his good moral character. However, 
even in such cases, while it might be permis- 
sible for the board not to make specific findings 
of fact, a detailing of the facts on which it bases 
its conclusions would facilitate judicial review. 
In re Rogers, 297 N.C. 48, 253 S.E.2d 912 
CLOTS): 

Board to Make Specific Findings of 
Fact. — When a decision of the board of law 
examiners rests on a specific fact or facts the 
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existence of which is contested, the board’s 
duty to resolve the factual dispute by specific 
findings is no less than that of other adminis- 
trative agencies. In re Rogers, 297 N.C. 48, 253 
S.E.2d 912 (1979). : 

Where the only facts which could support a 
conclusion that the applicant did not show 
good moral character are in sharp dispute, the 
board must necessarily serve as the adjudica- 
tor of the facts in dispute and must ultimately 
find with regard to them what it believes the 
truth to be. Mere recitation of the testimony 
heard by the board will not suffice. Adminis- 
trative agencies must find facts when factual 
issues are presented. They cannot fulfill this 
duty by merely summarizing the evidence. In 
re Rogers, 297 N.C. 48, 253 $.H.2d 912 (1979). 

Scope of Judicial Review. — The “whole 
record” test is the proper scope of judicial 
review of findings of the board of law examin- 
ers. In re Rogers, 297 N.C. 48, 253 S.E.2d 912 
(1979). 


The chairman will schedule the hearings before the Board or Panel and such 
hearings will be scheduled by the issuance of a notice of hearing mailed to the 
applicant or the applicant’s attorney within a reasonable time before the date 


of the hearing. 


History Note: Statutory Authority G.S. 
150B-23; Eff. February 1, 1976; amended Au- 


gust 23, 1977; September 4, 1979; hints ore 
1988. 


CASE NOTES 


Applied in In re Moore, 301 N.C. 634, 272 
S.E.2d 826 (1981). 


1203. Conduct of hearings. 


(1) All hearings shall be heard by the Board except that the chairman may 
designate two or more members to serve as a Panel to conduct these hearings. 

(2) The Panel will make a determination as to the applicant’s eligibility to 
stand the written bar examination or to be licensed by comity. The Panel may 
grant the application, deny the application, or refer it to the Board for a de 
novo hearing. The applicant will be notified in writing of the Panel’s determi- 
nation. In the event of an adverse determination by the Panel, the applicant 
may request a hearing de novo before the Board by giving written notice to the 
secretary at the offices of the Board within ten (10) days following receipt of the 
Panel’s determination. Failure to file such notice in the manner and within the 
time stated shall operate as a waiver of the right of the applicant to request a 
hearing de novo before the Board and shall result in the determination of the 
Panel becoming final. 

(3) The Board or a Panel of the Board may require an applicant to make 
more than one appearance before the Board or Panel, to furnish information 
and documents as it may reasonably require, and to submit to reasonable 
physical or mental examinations, all at the applicant’s expense, pertaining to 
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the moral character or general fitness of the applicant to be licensed to practice 
~ law in North Carolina. 

(4) The Board or a Panel of the Board may allow an applicant to take the bar 
examination but seal the results of that examination until the Board or a Panel 
has made a final determination that the applicant possesses the qualifications 
of character and general fitness requisite for an attorney and counselor at law 
and is possessed of good moral character and is entitled to the high regard and 
confidence of the public. | 


History Note: Statutory Authority G.S. 1977; September 4, 1979; February 25, 1980; 
150A-11 (see now 150B-11); Eff. February 1, April 8, 1983; February 3, 1988; amended 
1976; amended November 4, 1976; August 23, April 17, 1998. 


CASE NOTES 


Cited in In re Legg, 325 N.C. 658, 386 
_S.E.2d 174 (1989). 


1204. Continuances; motions for such. 


Continuances, adjournments and like dispositions will be granted to a party 
only in compelling circumstances, especially when one such disposition has 
been previously requested by and granted to that party. Motions for continu- 
ance should be made to the secretary of the Board and will be granted or denied 
by the chairman of the Board. 


History Note: Statutory Authority G.S. 
150A-24 (see now 150B-24); Eff. February 1, . 
1976; amended August 23, 1977. 


.1205. Subpoenas. 


(1) The Board shall have the power to subpoena and to summon and 
examine witnesses under oath and to compel their attendance and the 
production of books, papers and other documents and writings deemed by it to 
be necessary or material to the hearing as set forth in G.S. 84-24. 

(2) The secretary of the Board is delegated the power to issue subpoenas in 
the Board’s name. 


History Note: Statutory Authority G.S. 
150A-23 (see now 150B-23); Eff. February 1, 
1976; amended August 23, 1977. 


_ 1206. Depositions and discovery. 


(1) Adeposition may be used in evidence when taken in compliance with the 
N.C. Rules of Civil Procedure, G.S. 1A-1. The Board may also allow the use of 
depositions or written interrogatories for the purpose of discovery or for the use 
as evidence in the hearing or for both purposes pursuant to the N.C. Rules of 
Civil Procedure. | 

(2) Any party or the Board may submit sworn affidavits as evidence to be 
considered by the Board in a Board Hearing. The Board will take under 
consideration sworn affidavits presented to the Board by persons desiring to 
protest an applicant’s admission to the North Carolina Bar. 


History Note: Statutory Authority G.S. 1976; amended August 23, 1977; September 4, 
150A-11 (see now 150B-11); Eff. February 1, 1979. 
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Cited in In re Legg, 325 N.C. 658, 386 
S.E.2d 174 (1989). 


.1207. Reopening of a case. 


After a final decision has been reached by the Board in any matter, a party 
may petition the Board to reopen or reconsider a case. Petitions will not be 
granted except when petitioner can show that the reasons for reopening or 
reconsidering the case are to introduce newly discovered evidence which was 
not presented at the initial hearing because of some justifiable, excusable or 
unavoidable circumstances and that fairness and justice require reopening or 
reconsidering the case. The petition shall be made within a reasonable time 
and not more than ninety days after the decision of the Board has been 
entered. . 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended August 23, 
1979; February 3, 1988. 


CASE NOTES 


Applied in In re Moore, 301 N.C. 634, 272 S.E.2d 174 (1989); In re Legg, 337 N.C. 628, 
S.E.2d 826 (1981), 447 S.E.2d 353 (1994). 
Cited in In re Legg, 325 N.C. 658, 386 


SECTION .1300. LICENSES 


1301. Interim permit for comity applicants (Deleted). 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976. 


.1302. Licenses for general applicants. 


Upon compliance with the rules of the Board, and all orders of the Board, the 
secretary, upon order of the Board, shall issue a license to practice law in North 
Carolina to each applicant as may be designated by the Board in the form and 
eae a4 may be prescribed by the Board, and at such times as prescribed by 
the Board. : 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976. 


SECTION .1400. JUDICIAL REVIEW 


1401. Appeals. 


A general applicant may appeal from an adverse ruling or determination by 
the Board as to the applicant’s eligibility to take the written examination. After 
a general applicant has successfully passed the written examination, the 
applicant may appeal from any adverse ruling or determination withholding 
the applicant’s license to practice law. A comity applicant may appeal from an 
adverse ruling of the Board of Law Examiners denying the applicant’s 
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application to the North Carolina Bar by comity for failure to meet any of the 
requirements of Rule .0502 of this Chapter. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
3, 1988. 


CASE NOTES 


Cited in In re Legg, 325 N.C. 658, 386 
S.E.2d 174 (1989); In re Legg, 337 N.C. 628, 
447 S.E.2d 353 (1994). 


1402. Notice of appeal. 


Notice of appeal shall be given, in writing, within twenty (20) days after 
notice of such ruling or determination and written exceptions to the ruling or 
determination filed with the secretary, which exceptions shall state the 
grounds of objection to such ruling or determination. Failure to file such notice 
of appeal in the manner and within the time stated shall operate as a waiver 
of the right to appeal and shall result in the decision of the Board becoming 
final. , 

History Note: Statutory Authority G.S. 84- 

24; Eff. February 1, 1976; amended February 
3, 1988. 


CASE NOTES 


Applied in In re Moore, 301 N.C. 634, 272 
S.E.2d 826 (1981). 


.1403. Record to be filed. 


Within sixty days after receipt of the notice of appeal, and after the applicant 
has paid the cost of preparing the record, the secretary shall prepare, certify, 
and file with the clerk of the Superior Court of Wake County the record of the 
case, comprising: 

(1) the application and supporting documents or papers filed by the appli- 
cant with the Board; 

(2) a complete transcription of the testimony when taken at the hearing; 

(3) copies of all pertinent documents and other written evidence introduced 
at the hearing; 

(4) a copy of the decision of the Board; and 

(5) a copy of the notice of appeal containing the exceptions filed to the 
decision. 

With the permission of the court, the record may be shortened by stipulation 
of all parties to the review proceedings. Any party unreasonably refusing to 
stipulate to limit the record may be taxed by the court for such additional costs 
as may be occasioned by the refusal. The court may require or permit 
subsequent corrections or additions to the record when deemed desirable. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976; amended February 
3, 1988. 
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CASE NOTES 


Applied in In re Moore, 301 N.C. 634, 272 
S.E.2d 826 (1981); In re McCarroll, 313 N.C. 
315, 327 S.E.2d 880 (1985). 


.1404. Wake County Superior Court. 


Such appeal shall lie to the Superior Court of Wake County and shall be 
heard by the presiding judge or resident judge, without a jury, who may hear 
oral arguments and receive written briefs, but no evidence not offered at the 
hearing shall be taken except that in cases of alleged omissions or errors in the 
record. Testimony thereon may be taken by the court. The findings of fact by 
the Board when supported by competent evidence, shall be conclusive and 
binding upon the court. The court may affirm, reverse or remand the case for 
further proceedings. If the court reverses or remands for further proceedings 
the decision of the Board, the judge shall set out in writing, which writing shall - 
become a part of the record, the reasons for such reversal or remand. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976. 


CASE NOTES 


Applied in In re Moore, 301 N.C. 634, 272 S.E.2d 912 (1979); In re Legg, 325 N.C. 658, 
S.E.2d 826 (1981). 386 S.E.2d 174 (1989); In re Legg, 337 N.C. 
Cited in In re Rogers, 297 N.C. 48, 253 628, 447 S.E.2d 353 (1994). 


1405. North Carolina Supreme Court. 


Any party to the review proceeding, including the Board, may appeal to the 
Supreme Court from the decision of the superior court. No appeal bond shall be 
required of the Board. 


History Note: Statutory Authority G.S. 84- 
24; Eff. February 1, 1976. 


CASE NOTES 


Applied in In re Moore, 308 N.C. 771, 303 S.E.2d 215 (1983); In re Legg, 337 N.C. 628, 
S.E.2d 810 (1983). 447 8.E.2d 353 (1994). 
Cited in In re Elkins, 308 N.C. 317, 302 
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Index to Rules Governing Admission to Practice of Law 


APPEALS. 
Jurisdiction. 
Wake county superior court, Admission to 
Practice Rule .1404. 
Notice, Admission to Practice .1402. 
Records, Admission to Practice Rule .1403. 
Right of appeal, Admission to Practice Rule 
140d i. 
Supreme court. 
Appeal from superior court to, Admission to 
.. Practice Rule .1405. 
Wake county superior court, Admission to 
Practice Rule .1404. 
Appeal to supreme court from, Admission 
to Practice Rule .1405. i 


APPLICANTS. 
Burden of proof. 
Good moral character and general fitness, 
Admission to Practice Rule .0601. 
Comity applicants, Admission to Practice 
Rule .0203. 
Interim permits, Admission to Practice 
Rule .1301. 
Licenses. 
Issuance, Admission to Practice Rule 
ors, 
Qualifications, Admission to Practice Rule 
.0502. 
Education. 
Requirements. 
General education, Admission to Practice 
Rule .0701. 
Legal education, Admission to Practice 
Rule ..0702. 
Fees. 
Comity applicants, Admission to Practice 
Rule .0502. 
General applicants, Admission to Practice 
Rule .0404. 
Late filing fee, Admission to Practice 
Rule .0403. 
Refund of fees, Admission to Practice 
Rule .0405. 
General applicants, Admission to Practice 
Rule .0203. 
Deadline for filing application, Admiaeipn’ 
to Practice Rule .0403. 
Fees, Admission to Practice Rule .0404. 
Late filing fee, Admission to Practice 
Rule .0403. 
Refund of fees, Admission to Practice 
Rule .0405. 
Form of application, Admission to Practice 
Rule .0402. 


APPLICANTS —Cont’d 
General applicants —Cont’d 
How to apply, Admission to Practice Rule 
.0401. 
Licenses. 
Issuance, Admission to Practice Rule 
1302. 
Lists, Admission to Practice Rule .0204. 
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Dates, Admission to Practice Rule .0902. 
Fees. 
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Admission to Practice Rule .1002. 
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Passing score, Admission to Practice Rule 
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.1001. 


643 


RULES GOVERNING ADMISSION TO PRACTICE OF LAW 


BAR EXAMINATIONS —Cont’d 
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See APPEALS. ; 
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Hearings, Admission to Practice Rule .1204. 
Depositions. 

Use in hearings, Admission to Practice 

Rule .1206. 
Executive secretary, Admission to Practice 
Rule .0103. 


Hearings, Admission to Practice Rule .1201. 
Applicants, Admission to Practice Rule 


.0205. 

Conduct of hearings, Admission to Practice 
Rule .1203. 

Continuances, Admission to Practice Rule 
1204. 

Depositions, Admission to Practice, Rule 
.1206. 

Discovery, Admission to Practice Rule 
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1203. 
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Practice Rule .0804. 
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.1205. 
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Membership, Admission to Practice Rule 
.0103. 
Notice. 
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1203. 
Number of members, Admission to Practice 
Rule .0103. 
Office hours, Admission to Practice Rule 
.0101. 
Purpose, Admission to Practice Rule .0102. 
Subpoenas. 
Power of board, Admission to Practice Rule 
.1205. 
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Applicants. — 
Good moral character, Admission to 
Practice Rule .0601. 


C 


COMPLIANCE WITH RULES. 
Required, Admission to Practice Rule 0201. 


CONTINUANCES. 
Board of law examiners. 
Hearings, Admission to Practice Rule .1204. 
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DEFINITIONS, 
Admission to Practice Rule .0202. 
DEPOSITIONS. 


Board of law examiners. 
Use in hearings, Admission to Practice 


Rule .1206. 
E 
EDUCATION. 
Applicants. 
Requirements. 
General education, Admission to Practice 
Rule .0701.. 
Legal education, Admission to Practice 
Rule .0702. 
F 
FEES. 
Applicants. 
Comity applicants, Admission to Practice 
Rule .0502. 
General applicants, Admission to Practice 
Rule .0404. 
Late filing fee, Admission to Practice 
Rule .0403. 
Refund of fees, Admission to Practice 
Rule .0405. 
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Review of written bar examination, 
Admission to Practice Rule .1002. 
Nonpayment, Admission to Practice Rule 
0206. 
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HEARINGS. . 
Board of law examiners, Admission to 
Practice Rule .1201. 
Applicants, Admission to Practice Rule 
.0205. 
Conduct of hearings, Admission to Practice 
Rule .1203. 
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REGULATIONS GOVERNING CONTINUING 
LEGAL EDUCATION _ 


With amendments received through September 10, 1997. 


Index containing the Regulations Governing Continuing 
Legal Education and the Continuing Legal Education 
Rules follows these Regulations Governing _ 
Continuing Legal Education 


Regulation 6. Fees. 
1. Organization. 7. Special cases and exemptions. 
2. General course approval. 8. General compliance procedures. 
3. Accredited sponsors. 9. Noncompliance procedures. 
4. Accreditation of videotape or other audiovi- 10. Authority for appeals. 
sual programs. 

5. Computation of credit. ' Index follows Rules. 

Cross References. — As to Continuing 


Legal Education Rules, see this Volume. 


Regulation 1. Organization. 


1.1. Quorum. Five members shall constitute a quorum of the Board. 

1.2. The executive committee. The Executive Committee of the Board shall 
be comprised of the chairperson, a vice-chairperson elected by the members of 
the Board, and a member to be appointed by the chairperson. Its purpose is to 
conduct all necessary business of the Board that may arise between meetings 
of the full Board. In such matters it shall have complete authority to act for the 
Board. 

1.3. Other committees. The chairperson may appoint from time to time any 
committees he or she deems advisable of not less than three members for the 
purpose of considering and deciding matters submitted to them. 

1.4. Definitions. As used herein, “Board” means the Board of Continuing 
Legal Education, “CLE” means continuing legal education, and “Rules” means 
the Rules for the Continuing Legal Education Program adopted by the 
Supreme Court of North Carolina. 


Regulation 2. General course approval. 


2.1. Law school courses. Courses offered by an ABA accredited law school 
with respect to which academic credit may be earned may be approved 
activities. Computation of CLE credit for such courses shall be as prescribed in 
Regulation 5.1. No more than 12 CLE hours in any year may be earned by such 
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courses. No credit is available for law school courses attended prior to 
becoming an active member of the North Carolina State Bar. 

2.2. Bar review/refresher course. Courses designed to review or refresh 
recent law school graduates or attorneys in preparation for any bar examina- 
tion shall not be approved for CLE credit. 

2.3. Approval. CLE activities may be approved upon the written application 
of a sponsor, other than an accredited sponsor, on an individual program basis 
or of an active member on an individual program basis. An application for such 
CLE course approval shall meet the following requirements: 

(a) If advance approval is requested, the application and supporting docu- 
mentation including two substantially complete sets of the written materials 
to be distributed at the course or program,,shall be submitted at least 45 days 
prior to the date on which the course or program is scheduled. 

(b) In all other cases the application and supporting documentation shall be 
submitted not later than 45 days after the date the course or program was 
presented or prior to the end of the calendar year in which the course or 
program was presented, whichever is earlier. 

(c) The application shall be submitted on a form furnished by the Board. 

(d) The application shall contain all information requested on the form. 

(e) The application shall be accompanied by a course outline or brochure 
that describes the content, identifies the teachers, lists the time devoted to 
each topic, and shows each date and location at which the program will be 
offered. 

(f) The application shall include a detailed calculation of the total CLE 
hours and hours of professional responsibility. 

2.4. Course quality. The application and materials provided shall reflect 
that the program to be offered meets the requirements of Rule 19(E). Written 
materials consisting merely of an outline without citation or explanatory 
notations generally will not be sufficient for approval. Any sponsor, including 
an accredited sponsor, who expects to conduct a CLE activity for which suitable 
written materials will not be made available to all attendees may obtain 
approval for that activity only by application to the board at least 45 days in 
advance of the presentation showing why written materials are not suitable or 
readily available for such a program. 

2.5. Records. Sponsors, including accredited sponsors, shall within 30 days 
after the course is concluded: 

(a) furnish to the Board a list in‘alphabetical order, on magnetic tape if 
available, of the names of all North Carolina attendees and their North 
Carolina State Bar membership numbers; } 

(b) remit to the Board the appropriate sponsor fee. 

(c) furnish to the Board a complete set of all written materials distributed to 
attendees at the course or program. 

2.6. Announcement. Accredited sponsors and sponsors who have advanced 
approval for courses may include in their brochures or other course descrip- 
tions the information contained in the following illustration: 

This course (or seminar or program) has been approved by the Board of 
Continuing Legal Education of the North Carolina State Bar for continu- 
ing legal education credit in the amount of ___ hours, of which ___ hours 
will also apply in the area of professional responsibility and _____ will apply 
toward the practical skills requirement. This course is not sponsored by 
the Board. 

2.7. Notice. Sponsors not having advanced approval shall make no repre- 
sentation concerning the approval of the course for CLE credit by the Board. 

The Board will mail a notice of its decision on CLE activity approval requests 
within 15 days of their receipt when the request for approval is submitted 
before the program and within 30 days when the request is submitted after the 
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program. Approval thereof will be deemed if the notice is not timely mailed. 
This automatic approval will not operate if the sponsor contributes to the delay 
by failing to provide the complete information requested by the Board, or if the 
ele timely notifies the sponsor the matter has been tabled and the reason 
therefor. 

2.8. In-house CLE and self-study. No approval will be provided for in-house 
CLE or self-study by attorneys, except those programs exempted by the Board 
under Rule 19(G). | 

2.9. Facilities. Sponsors ordinarily must provide a facility with adequate 
lighting and temperature control ventilation. For a nonclinical CLE activity, 
the facility should be set up in classroom or similar style to provide a writing 
surface for each preregistered attendee or sufficient space for taking notes, and 
shall provide sufficient space between the chairs in each row to permit easy 
access to and exit from each seat. Crowding in the facility detracts from the 
learning process and will not be permitted. 

2.10. Course materials. In addition to the requirements of sections 2.3 and 
. 2.5 above, sponsors, including accredited sponsors, and active members 
seeking credit for an approved activity shall furnish upon request of the Board 
a copy of all materials presented and distributed at a CLE course or program. 

2.11. Nonlegal educational activities. Except in extraordinary circum- 
stances, approval will not be given for general and personal educational 
activities. For example, the following types of courses will not receive approval: 
(a) courses within the normal college curriculum such as English, history, 
social studies and psychology; (b) courses which deal with the individual 
lawyer’s human development, such as stress reduction, quality of life or 
substance abuse; (c) courses which deal with the development of personal skills 
generally, such as public speaking (other than oral argument and courtroom 
presentation), nonlegal writing and financial management; and (d) courses 
designed primarily to sell services or products or to generate greater revenue, 
such as marketing or advertising (as distinguished from courses dealing with 
development of law office procedures and management designed to raise the 
level of service provided to clients.) 

A course or segment may be granted credit by the board when a bar 
organization course trains volunteer attorneys in service to the profession if all 
or segments of the course are devoted to CLE as defined in Rule 1(B)(5) or 
professional responsibility (Rule 1(B)(18)), if such course or segment meets the 
standards of these rules, and if the sponsor represents that such course or 
segment meets these standards. No more than three hours of professional 
responsibility will be credited per training course. | 


Regulation 3. Accredited sponsors. 


In order to receive designation as an “accredited sponsor” of courses, 
programs or other continuing legal education activities under Rule 20(A), the 
application of the sponsor must meet the following requirements: 

(a) the application for accredited sponsor status shall be submitted on a 
form furnished by the Board. ) | 

(b). the application shall contain all information requested on the form. 

(c) the application shall be accompanied by course outlines or brochures 
that describe the content, identify the instructors, list the time devoted to each 
topic, show each date and location at which three programs have been 
sponsored in each of the last three consecutive years, and enclose the actual 
course materials. 

(d) the application shall include a detailed calculation of the total CLE 
hours specified in each of the programs sponsored by the organization. 

(e) the application shall reflect that the previous programs offered by the 
organization in continuing legal education have been of consistently high 
quality and would otherwise meet the standards set forth in Rule 19. 
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(f) notwithstanding the provisions of (c), (d) and (e) above, any law school 
which has been approved by The North Carolina State Bar for purposes of 
qualifying its graduates for the North Carolina Bar examination, may become 
an accredited sponsor upon application to the Board. 


Regulation 4. Accreditation of videotape or other audiovisual pro- 
grams. 


4.1. The Board may permit an active member to receive credit for atten- 
dance at, or participation in, videotape presentations or where audio-visual 
recorded or reproduced material is used. 

4.2. An attorney attending such a presentation is entitled to credit hours if: 

(a) The presentation from which the program is made would, if attended by 
an active member, be an accredited course; and 

(b) All other conditions imposed by these regulations, or by the Board in 
advance, are met. 

4.3. Unless the entire program has been produced by an accredited sponsor, 
the person or organization sponsoring the program must receive advance 
approval and accreditation from the Board. Board Form 2 may be utilized for 
this purpose. 

4.4. To receive approval for attendance at such programs, the following 
conditions must be met: 

(a) The person or organization sponsoring the program must keep accurate 
records of attendance, and must forward a copy of the record of attendance of 
active members to the Board within 30 days after presentation of the videotape 
program is completed. 

(b) Unless clearly inappropriate for the particular course, detailed papers, 
manuals, study materials, or written outlines are presented to the persons 
attending the program which substantially pertain to the subject matter of the 
program. Any materials made available to persons attending the course from 
which the program is made must be made available to those persons attending 
the program who desire to receive credit under these regulations. 

(c) Attendance must be verified by a responsible party who is not attempting 
to earn credit hours by virtue of attendance at that presentation. Proof of 
attendance may be made by the verifying person on Board Form 5. 

(d) Asuitable classroom or rooms must be available for viewing the program 
and taking of notes. 

4.5. Aminimum of five active members must physically attend the presen- 
tation of the program. 

EXAMPLE (1): Attorney X, an active member, attends a videotape 
seminar sponsored by an accredited sponsor. If a person attending the 
program from which the videotape is made would receive credit, Attorney 
X is also entitled to receive credit, if the additional conditions under 
Regulation 4 are also met. | 

EXAMPLE (2): Attorney Y, an active member, desires to attend a videotape 
program. However, the proposed videotape program (a) is not presented by 
an accredited sponsor, and (b) has not received individual course approval 
from the Board. Attorney Y may not receive any credit hours for attending 
that videotape presentation without advance approval from the Board. 
EXAMPLE (3): Attorney Z, an active member, attends a videotape pro- 
gram. The presentation of the program from which the videotape was 
made has already been held, and approved by the Board for credit. 
However, no person is present at the videotape program to record 
attendance. Attorney Z may not obtain credit for viewing the videotape 
program, unless it is viewed in the presence of a person who is not 
attending the videotape program for credit, and who verifies the atten- 
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dance of Attorney Z and of other attorneys at the program. All other 
conditions must also be met (i.e., materials available at the original 
presentation must be available at the videotape presentation, at least five 
active members must be present, etc.). : 


Regulation 5. Computation of credit. 


__ 5.1. Computation formula. CLE and ethics hours shall be computed by the 
following formula: | 


sum of the total minutes of actual instruction = Total Hours 
60 ; : 


For example, actual instruction totalling 195 minutes would equal 3.25 hours 
toward CLE. . | 

5.2. Actual instruction. Only actual education shall be included in comput- 
ing the total hours of actual instruction. The following shall not be included: 

a) Introductory remarks; 

(b) Breaks; 

(c) Business meetings; 

(d) Keynote speeches or speeches in connection with meals; 

(e) Questions and answer sessions at a ratio in excess of 15 minutes per CLE 
hour and programs less than 30 minutes in length. 
-_ §,3. Teaching. As a contribution to professionalism, credit may be earned for 
teaching in an approved continuing legal education activity. Presentations 
accompanied by thorough, high quality, readable, and carefully prepared 
written materials will qualify for CLE credit on the basis of three hours of 
credit for each thirty minutes of presentation. Repeat presentations qualify for 
one-half of the credits available for the initial presentation. For example, a 
presentation of 45 minutes would qualify for 4.5 hours of credit. 


Regulation 6. Fees. 


6.1. Sponsor fee. The sponsor fee, a charge paid directly by the sponsor, shall 
be paid by all sponsors of approved activities presented in North Carolina and 
by accredited sponsors located in North Carolina for approved activities 
wherever presented, except that no sponsor fee is required where approved | 
activities are offered without charge to attendees. In any other instance, 

ayment of the fee by the sponsor is optional. The amount of the fee is set at 
$1.25 per approved CLE hour per active member of the North Carolina State 
Bar in attendance. | 
The fee is computed as shown in the following formula and example which 
assumes a 6-hour course attended by 100 North Carolina lawyers seeking 
CLE credit: 
Fee: $1.25 
x Total Approved CLE hours (6) 
x Number of NC Attendees (100) 
= Total Sponsor Fee ($750.00) 


6.2. Attendee fee. The attendee fee is paid by the North Carolina attorney 
who requests credit for a program for which no sponsor fee was paid. An 
attorney should remit the fees along with his or her affidavit before February 
28 following the calendar year for which the report is being submitted. The 
amount of the fee is set at $1.25 per approved CLE hour for which the attorney 
claims credit. 

It is computed as shown in the following formula and example which 
assumes that the attorney attended an activity approved for 3 hours of 
CLE credit: 
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Fee: $1.25 
x Total Approved CLE hours (3) 
= Total of Attendee Fee ($3.75) 


6.3. Fee review. The fee charged to sponsors and attendees will be increased 
only to the extent necessary for those fees to pay the costs of administration of 
the CLE program. - 

6.4. Uniform application. The fee shall be applied uniformly without excep- 
tions or other preferential treatment for a sponsor or attendee. 


Regulation 7. Special cases and exemptions. 


7.1. Attorneys who have a permanent disability which makes attendance at 
CLE programs inordinately difficult may file a request for a permanent 
substitute program in lieu of attendance and shall therein set out continuing 
legal education plans tailored to their specific interests and physical ability. 
The Board shall review and approve or disapprove such plans on an individual 
basis and without delay. 

7.2. Other requests for substitute compliance, partial waivers, vthiet exemp- 

tions for hardship or extenuating circumstances may be granted by the Board 
on a yearly basis upon written application of the attorney. 
7.8. Credit is earned through service as a bar examiner of the North 
Carolina Board of Law Examiners. The Board will award 12 hours of CLE 
credit for the preparation and grading of a bar examination by a member of the 
North Carolina Board of Law Examiners. 

7.4. Newly admitted active members who have previously been licensed to 
practice law in this state or in some other state and who have actually 
practiced law for a period of at least five years may apply to the Board for an 
exemption from the practical skills requirement of Rule 18(C). This application 
must be filed prior to July 31 of the year for which the pasture is initially 
sought. 


Regulation 8. General compliance procedures. 


8.1. Affidavit. Prior to January 31 of each year, commencing in 1990, the 
prescribed affidavit form shall be mailed to all active members of The North 
Carolina State Bar concerning compliance with the Continuing Legal Educa- 
tion Program for the preceding year. | 

8.2. Late filing penalty. Any attorney who, for whatever reasons, files the 
affidavit showing compliance or declaring an exemption after the February 28 | 
due date shall pay a $75.00 late filing penalty. The due date for filing the 
affidavit for the 1988 reporting year only shall be March 31, 1989. This penalty 
shall be submitted with the affidavit. An affidavit that is either received by the 
Board or postmarked on or before February 28 (March 31 in 1989 only) shall 
be considered to have been timely filed. An attorney who complies with the 
requirements of the Rules during the probationary period under Rule 23 shall 
pay a late compliance fee of $125.00. . 


Regulation 9. Noncompliance procedures. 


9.1. Reinstatement fee. The uniform reinstatement fee is $250 and must 
accompany the reinstatement petition. 

9.2. Policy. Reinstatement will be granted only upon a showing that the 
member has attended sufficient approved CLE activity to make up his or her 
previous deficiency. | 

9.3. Petition. The petition for reinstatement shall list the CLE activities 
according to a form provided by the Board. 
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Regulation 10. Authority for appeals. 


10.1. Appeals. Except as otherwise provided, the Board is the final authority 
on.all matters entrusted to it under these Rules. Therefore, any decision by a 
committee of the Board pursuant to a delegation of authority may be appealed 
to the full Board. 

10.2. Procedure. A decision made by the staff of the Board pursuant to a 
delegation of authority may also be reviewed by the full Board, but should first 
be appealed to any committee of the Board having jurisdiction on the subject 
involved. All appeals shall be in writing. The Board has the discretion to, but 
is not obligated to, grant a hearing in connection with any appeal regarding the 
accreditation of a program. 
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Index to Rules and Regulations for Continuing Legal 
Education 
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ACCREDITATION STANDARDS, Rule 19. 
Program, Rule 20. 
Videotaped or audiovisual programs, 
Regulation 4. 
Sponsors, Rule 20. 


ACCREDITED SPONSORS. 
Defined, Rule 1. 
Requirements, Regulation 3. 


ACTIVE MEMBERS. 
Defined, Rule 1. 


AFFIDAVIT OF COMPLIANCE, Regulation 
8 


Late filing penalty, Regulation 8. 
APPEALS, Regulation 10. 
APPLICABILITY OF RULES, Rule 17. 
APPROVAL OF COURSES, Regulation 2. 


APPROVED ACTIVITIES. 
Defined, Rule 1. 


ARMED FORCES OF THE UNITED 
STATES. 
Applicability of rules, Rule 17. 


ATTENDEE’S FEES. 
Source of funds, Rule 12. 


AUDIOVISUAL PROGRAMS. 
Accreditation, Regulation 4. 


AUDIT, Rule 13. 
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BAR REVIEW COURSES. 
Course approval, Regulation 2. 


BOARD. 
Appeals, Regulation 10. 
Appointment of members, Rule 6. 
Chair. 

Appointment of chair, Rule 10. 
Committees, Regulation 1. 


Confidentiality of records, files, etc., Rule | 


25. 
Defined, Rule 1; Regulation 1. 
Duties, Rule 16. 
Executive committee, Regulation 1. 
Funding, Rule 12. 
Lay participation prohibited, Rule 5. 
Meetings, Rule 14. 
Noncompliance of members with 
provisions. 
Duties of board as to, Rule 23. 
Operational responsibility, Rule 3. 


BOARD —Cont’d 

Powers, Rule 16. 

Quorum, Regulation 1. 

Regulations. 

Effect, Rule 27. 

Removal of members, Rule 6. 

Report, Rule 15. 

Size, Rule 4. 

Staggered terms, Rule 8. 

Succession, Rule 9. 

Terms of members, Rule 7. 
Staggered terms, Rule 8. 
Succession, Rule 9. 

Vice-chair. 

Appointment, Rule 11. 
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CLE. 
Defined, Rule 1; Regulation 1. 


COMPLIANCE PROCEDURES. 

Affidavit of compliance, Regulation 8. 
Late filing penalty, Regulation 8. 

Noncompliance, Regulation 9. 


COMPUTATION OF CREDIT, Regulation 
5. 


CONFIDENTIALITY OF BOARD 
MATERIALS, Rule 25. 


CONGRESS. 
Applicability of rules, Rule 17. 


CONTINUING LEGAL EDUCATION. 
Defined, Rule 1. 


COUNCIL. 
Defined, Rule 1. 
Jurisdiction, Rule 2. 


COUNCIL OF STATE. 
Applicability of rules, Rule 17. 


COURSE APPROVAL, Regulation 2. 


COURSE REQUIREMENTS. 
Program of courses, Rule 18. 


CREDIT HOURS, Rule 21. 
Computation, Regulation 5. 
Defined, Rule 1. 


D 
DEFINITIONS, Rule 1; Regulation 1. 
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EFFECTIVE DATE OF RULES, Rule 26. 
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REGULATIONS GOVERNING CONTENUING LEGAL EDUCATION 


EXECUTIVE COMMITTEE OF THE 
BOARD, Regulation 1. 


EXEMPTIONS FROM RULES, Rule 17; 
Regulation 7. 


F 
FACILITIES. 
Course approval, Regulation 2. 
FEES. 


Attendee’s fees, Regulation 6. 
Source of funds, Rule 12. 
Fiscal responsibility, Rule 13. 
Reinstatement, Regulation 9. 
Review of fees, Regulation 6. 
Sponsors, Regulation 6. 
Source of funding, Rule 12. 
Uniform application, Regulation 6. 
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GENERAL ASSEMBLY. 
Applicability of rules, Rule 17. 


GOVERNOR. 
Applicability of rules, Rule 17. 
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INACTIVE MEMBERS. 
Defined, Rule 1. 


IN-HOUSE CONTINUING EDUCATION. 


Course approval, Regulation 2. 
Defined, Rule 1. 


INSTITUTE OF GOVERNMENT. 
Futures. 
Applicability of rules, Rule 17. 
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JUDGES. 
Applicability of rules, Rule 17. 


JURISDICTION, Rule 2. 
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LAW SCHOOL COURSES. 
Course approval, Regulation 2. 


LAY PARTICIPATION, Rule 5. 


LIEUTENANT GOVERNOR. 
Applicability of rules, Rule 17. 
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MATERIALS. 
Course approval, Regulation 2. 


MEETINGS OF BOARD, Rule 14. 


MEMBERSHIP AND FEES COMMITTEE. 
Defined, Rule 1. - 
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NEWLY ADMITTED ACTIVE MEMBERS. 
Defined, Rule 1. 


NONCOMPLIANCE PROCEDURES. 
Reinstatement, Regulation 9. 


NONRESIDENTS. 
Active member nonresidents. 
Applicability of rules, Rule 17. 
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OPERATIONAL RESPONSIBILITY, Rule 
3. 


P 


PRACTICAL SKILLS COURSES. 
Defined, Rule 1. 


PROFESSIONAL RESPONSIBILITY. 
Defined, Rule 1. 


PROGRAM, Rule 18. 
Accreditation standards, Rule 20. 


PURPOSE OF RULE, Rule 1. 
R 


REGULATIONS. 
Adoption, Rule 27. 
Applicability, Rule 27. 


REINSTATEMENT, Rule 24; Regulation 9. 


REPORTS. 
Annual report of board, Rule 15. 
Members’ annual report, Rule 22. 
Noncompliance, Rule 23. 
Members’ reports. 
Noncompliance. 
Reinstatement of members, Rule 24. 


RULES. 
Applicability, Rule 17. 
Defined, Rule 1; Regulation 1. 
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SELF-STUDY. 
Course approval, Regulation 2. 


SPECIAL CASES, Regulation 7. 


SPONSORS. 
Accreditation standards, Rule 20. 
Defined, Rule 1. 
Fees. 
Source of funding, Rule 12. 
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SUSPENSION FROM PRACTICE OF 


LAW. 
Noncompliance with reporting 
requirements, Rule 23. bs eae ee 
Reinstatement, Rule 24. enned, hule 1. 
V 
VIDEOTAPED PROGRAMS. 


Accreditation, Regulation 4. 
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RULES AND REGULATIONS RELATING TO 
THE APPOINTMENT OF COUNSEL FOR 
INDIGENT DEFENDANTS IN CERTAIN 
CRIMINAL CASES 


Adopted September 16, 1969, 
with amendments received through September 10, 1997. 


Rules and Regulations Section 
‘l “Li 
Article I. Authority Article III. Lists of Attorneys 


Article II. Determination of Indigency Article IV. Committee on Indigent Appoint- 


: ‘ ments 
Ar ticle il. Waiver of Counsel Article V. Placement of Attorneys on List 
Article IV. Appointment of Counsel AGAGNT Annie feccad Non-C 
Article V. Withdrawal by Counsel ee og ebony Brocedure (Mian gp: 


ital Cases) 
Article VII. Appointments in Capital Cases 
Article VII. Appellate Appointments 
Model Plan Article IX. Administration 
ae To Purpose Article X. Miscellaneous 


Article Il. Applicability Index follows Rules. 


RULES AND REGULATIONS 


Article VI. Procedure for Payment of Compen- 
sation 


_ ARTICLE I. AUTHORITY 


Section 1.1. | 
These Rules and Regulations are issued pursuant to the authority contained 
in G.S. 7A-459, Chapter 1013 of the Session Laws of 1969. 
ARTICLE II. DETERMINATION OF INDIGENCY 


Section 2.1. 


Prior to the appointment of counsel on grounds of indigency, the Court shall 
require the defendant to complete and sign under oath an Affidavit of 
Indigency in a form approved by the Director of the Administrative Office of the 
Courts. 

Section 2.2. 


Prior to the call of the case for trial, the judge shall make reasonable inquiry 
of the defendant personally under oath to determine the truth of the state- 
ments made in the Affidavit of Indigency. 

‘Section 2.3. | | 


The defendant’s Affidavit of Indigency shall be filed in the records of the case. 


Section 2.4. 
Upon the basis of the defendant’s Affidavit of Indigency, his statements to 
the Court on this subject, and such other information as may be brought to the 


659 


Eat E . APPOINTMENT OF COUNSEL § 4.2 


attention of the Court which shall be made a part of the record in the case, the 
Court shall determine whether or not the defendant is in fact indigent. 


ARTICLE II. WAIVER OF COUNSEL 


Section 3.1. 


Any defendant desiring to waive the right to counsel as provided in G.S. 
7A-457 shall complete and sign under oath a Waiver of Counsel in a form 
approved by the Director of the Administrative Office of the Courts. If such 
defendant waives the right to counsel but refuses to execute such waiver, the 
Court shall so certify in a form approved by the Director of the Administrative 
Office of the Courts. 


Section 3.2. 


Prior to the call of the case for trial, the Judge shall make reasonable inquiry 
of the defendant personally to determine that the defendant has understand- 
ingly waived his right to counsel. 


Section 3.3. 


The Judge, upon being so satisfied, shall accept the Waiver of Counsel 
executed by the defendant, sign the same and cause it to be filed in the record 
of the case. 


ARTICLE IV. APPOINTMENT OF COUNSEL 


Section 4.1. 


The North Carolina State Bar shall adopt a model plan for the appointment 
of counsel for indigent persons charged with certain crimes or otherwise 
entitled to representation. Each judicial district bar shall adopt a plan or plans 
for the appointment of counsel by the public defender and/or the court to 
represent indigent persons which provides for the appointment of experienced 
counsel for persons charged with serious crimes, with respect to which the 
Model plan may serve as a guide or example. A plan may be applicable to the 
entire district, or, at the election of the district bar, separate plans may be 
adopted by the district bar for use in each separate county within the district. 
(Amended November 19, 1984; amended March 4, 1992.) 


Section 4.2. 


Such plan or plans as adopted by the judicial district bar shall be certified to 
the Council of the North Carolina State Bar for its approval, following which 
the plan or plans shall be certified to the Clerk of Superior Court of each county 
to which each plan is applicable by the Secretary of the North Carolina State 
Bar and shall constitute the method by which counsel shall be selected in said 
district for appointment to indigent defendants. Thereafter all appointments of 
counsel for indigent defendants in said district shall be made in conformity 
with such plan or plans, unless the trial judge or, where authorized, the public 
defender, in the exercise of his discretion deems it proper in furtherance of 
justice to appoint as counsel for an indigent defendant or defendants some 
lawyer or lawyers residing and practicing in the judicial district, who is or are 
not on the plan or list certified to the Clerk of Superior Court, and if so, the 
trial judge or, where authorized, the public defender, may appoint as counsel to 
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§ 4.3 ! APPOINTMENT OF COUNSEL § 4.9 


represent an indigent defendant some lawyer or lawyers not on said plan or list 
residing and practicing in the judicial district. (Amended November 19, 1984; 
amended March 4, 1992.) 


Section 4.3. 


No attorney shall be appointed as counsel for an indigent defendant in a 
court of any district except the district in which he resides or maintains an 
office except by consent of counsel so appointed. 


Section 4.4. 


No indigent defendant shall be entitled or permitted to select or specify the 
attorney who shall be assigned to defend him. 


Section 4.5. 


The Clerk of Superior Court of each county shall file or record in his office, 
maintain and keep current the plan for the assignment of counsel applicable to 
said county as certified to him by the Secretary of the North Carolina State 
Bar. (Amended November 19, 1984.) 


Section 4.6. 


The Clerk of Superior Court of each county shall keep a record of ail counsel 
eligible for appointment under the plan applicable to said county as certified to 
him by the Secretary of the North Carolina State Bar. (Amended November 19, 
1984; amended March 4, 1992.) 


Section 4.7. 


Orders for the appointment of counsel shall be entered by the court in a form 
approved by the Director of the Administrative Office of the Courts. 


Section 4.8. 


Notwithstanding any other provision of this Article or any plans or assigned 
counsel lists adopted by a district bar pursuant thereto, two counsel shall be 
appointed to represent an indigent defendant charged with murder where the 
i seeking the death penalty. (Added May 26, 1978; amended March 4, 
1992. 


Section 4.9. 


Notwithstanding any other provisions of this Article or any plans or assigned 
counsel lists adopted by a district bar pursuant thereto, no attorney shall be 
appointed to represent at the trial level any indigent defendant charged with 
a capital crime: 

(a) Who does not have a minimum of five years’ experience in the general 
practice of law, provided that the Court or, where authorized, the public 
defender, may in its or his discretion appoint as assistant counsel an attorney 
who has less experience. 

(b) Who has not been found by the court or, where authorized, the public 
defender, appointing him to have a demonstrated proficiency in the field of 
criminal trial practice. 

For the purpose of this section the term general practice of law shall be 
deemed to include service as a prosecuting attorney in any District Attorney's 
office. (Added May 26, 1978; amended March 4, 1992.) 
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Section 4.10. 


Notwithstanding any other provision of this Article or any plans or assigned 
counsel lists adopted by a district bar pursuant thereto, no attorney shall be 
appointed to represent at the appellate level any indigent defendant convicted 
of a capital crime: | 

(a) Who does not have a minimum of five years’ experience in the general 
practice of law, provided, that the Court or, where authorized, the public 
defender, may in its or his discretion appoint as assistant counsel an attorney 
who has less experience. 

(b) Who has not been found by the trial judge or, where authorized, the 
public defender, to have a demonstrated proficiency in the field of appellate 

ractice, : 
3 For the purpose of this section the term general practice of law shall be 
deemed to include service as a prosecuting attorney in any ‘District Attorney's 
office. | } | 

Unless good cause is shown an attorney representing the indigent defendant 
at the trial level shall represent him at the appellate level if the attorney is 
otherwise qualified under the provisions of this section. (Added May 26, 1978; 
amended March 4, 1992.) 


Section 4.11. 


In those cases in which a public defender has authority to appoint a member 
of a judicial district bar to represent an indigent person, the public defender 
shall make the appointment pursuant to the procedures set out herein. (Added 
March 4, 1992.) | 


Section 4.12. 


It is contemplated that in those districts with a public defender, additional 
outside counsel will be appointed in those instances in which the volume of 
work handled by the public defender necessitates additional counsel and in 
those instances where a conflict of interest exists as regards the public 
defender and multiple defendants. Provided, when a conflict of interest on the 
part of the public defender necessitates additional counsel, the court shall 
appoint outside counsel. (Added March 4, 1992.) 


Section 4.13. 


Nothing in these regulations or in the Model Plan shall be construed to 
prohibit assignment of otherwise qualified counsel to represent indigent 
defendants pursuant to specialized programs, plans or contracts which may be © 
implemented from time to time to improve efficiency and economy where such 
programs, plans or contracts are consistent with the ends of justice and are 
approved by the Council of the N.C. State Bar. (Added March 4, 1992.) 


ARTICLE V. WITHDRAWAL BY COUNSEL 


Section 5.1. 


At any time during or pending the trial or re-trial of a case, the trial Judge, 
the appointing judge, or the resident judge of the district, upon application of 
the attorney, and for good cause shown, may permit said attorney to withdraw 
from the defense of the case. ) 


662 


§ 5.2 


Section 5.2. 


APPOINTMENT OF COUNSEL 


§ 6.3 


At any time after the trial of a case and during the pendency of an appeal, 
the trial attorney, for good cause shown, may apply to the Appellate Court for 
permission to withdraw from the defense of the case upon the appeal. 


Section 5.3. 


Applications for permission to withdraw as counsel shall be made only for 
good cause where compelling reasons or actual hardship. exists. 


CASE NOTES 


Withdrawal Where Counsel Finds Ap- 
peal Wholly Frivolous or Lacking in 
Merit. — In appeals wholly frivolous or simply 
lacking in merit, counsel should avoid the 
dilemma of deciding between his professional 
and personal integrity as an attorney and the 
right of the defendant to the assistance of 
counsel. Virgil v. Harris, 299 F. Supp. 509 
(E.D.N.C. 1969). . 

If a court-appointed counsel finds an appeal 
to be wholly frivolous and desires to be re- 
leased of further responsibility, he should ap- 
ply to the Supreme Court of North Carolina for 
permission to withdraw as appellate counsel. 
If this statutory procedure is followed, the 
Court could determine by the application of 
State and federal requirements whether the 
appeal is wholly frivolous, and whether to 
grant counsel’s request to withdraw and dis- 
miss the appeal, or proceed to a decision on the 
merits. Virgil v. Harris, 299 F. Supp. 509 
(E.D.N.C. 1969). 

There is a distinction between cases that are 
wholly frivolous in which counsel may be per- 
mitted to withdraw, and those apparently 
lacking in merit, but presenting arguable 


questions. Virgil v. Harris, 299 F. Supp. 509 
(E.D.N.C. 1969). 

If a court-appointed counsel finds his case to 
be wholly frivolous, after a conscientious ex- 
amination of it, he should so advise the court 
and request permission to withdraw. That re- 
quest must, however, be accompanied by a 
brief referring to anything in the record that 
might arguably support the appeal. A copy of 


counsel’s brief should be furnished the indi- 


gent and time allowed him to raise any points 
that he chooses; the court — not counsel — 
then proceeds, after a full examination of all 
the proceedings, to decide whether the case is 
wholly frivolous. If it so finds, it may grant 
counsel’s request to withdraw and dismiss the 
appeal insofar as federal requirements are 
concerned, or proceed to a decision on the 
merits, if state law so requires. On the other 
hand, if it finds any of the legal points argu- 
able on their merits (and therefore not frivo- 
lous) it must, prior to decision, afford the 
indigent the assistance of counsel to argue the 
appeal. Virgil v. Harris, 299 F. Supp. 509 
(E.D.N.C. 1969). 


ARTICLE VI. PROCEDURE FOR PAYMENT OF COMPENSATION 


Section 6.1. 


Upon completion of the representation of an indigent defendant by ap- 
pointed counsel in the trial court, the trial judge shall, upon application enter 
an order allowing such compensation as is provided in G.S. 7A-458. 


Section 6.2. 


Upon the completion of any appeal, the trial judge, the resident judge or the 
judge holding the courts of the district, shall, upon application, enter a 
supplemental order in the cause allowing the appointed attorney upon the 
appeal such additional compensation as may be appropriate. 


Section 6.3. 


Orders for the payment of compensation to counsel for representation of 
indigent defendants shall be entered by the judge in a form approved by the 
Director of the Administrative Office of the Courts. 


§ 6.4 | APPOINTMENT OF COUNSEL § 6.6 


Section 6.4. 


Two certified copies of the order for the payment of fees shall be forwarded 
by the clerk of the Superior Court to the Administrative Office of the Courts, 
Attention: Assistant Director, Peace North Carolina, for payment. 


Section 6. 5. 


Upon the entry of the order for the payment of counsel fees, the court shall 
upon final conviction likewise enter a judgment against the defendant for 
whom counsel was assigned in the amount allowed as counsel fees, said 
judgment to be in the form approved by the Director of the Administrative 
Office of the Courts. 


Section 6.6. 


Counsel appointed for the representation of indigent defendants shall not 
accept any compensation other than that awarded by the Court. (Added 
August 31, 1973.) : 
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MODEL PLAN 


REGULATIONS FOR APPOINTMENT OF COUNSEL 
IN INDIGENT CASES IN THE 
JUDICIAL DISTRICT 


ARTICLE I. PURPOSE 


The purpose of these regulations is to provide for effective representation of 
indigent criminal defendants at all stages of trial and appellate proceedings. 


ARTICLE IT. APPLICABILITY 


These regulations apply to any criminal case arising in the ____ 
Judicial District in which the court has determined that the defendant is 
entitled to the appointment of counsel. Reference to the masculine gender shall 
be construed to include both male and female persons. Reference to the 
singular shall, as appropriate, be construed to include the plural. 


ARTICLE III. LISTS OF ATTORNEYS 


Section 3.1. 


Any attorney engaged in the private practice of law primarily in the 
Judicial District who 

(a) Maintains an office in the ___——S——C Jrdicial District, and 

(b) Practices criminal law in the courts of the _____——_-—d Judicial District 
to an appreciable extent, or intends or desires to do so, 
may be placed on one of three lists governing the appointment of counsel in 
ering cases involving indigent persons. No other attorneys will be placed on 
the lists. 


Section 3.2. 


Attorneys included on the first list may only be appointed to represent 
defendants charged with misdemeanors or felonies punishable by imprison- 
ment for not more than five years. 


Section 3.3. 


Attorneys on the second list may be appointed to represent defendants 
charged with misdemeanors or felonies other than capital crimes, provided 
that an attorney may request the Committee on Indigent Appointments that 
he not be subject to appointment to represent defendants charged only with 
misdemeanors. If the committee approves the request, the list shall reflect the 
limited availability of that attorney for appointments. 


Section 3.4. 


Attorneys on the third list may be appointed to represent defendants 
charged with any crimes, provided that an attorney may request the Commit- 
tee on Indigent Appointments that he not be subject to appointment to 
represent defendants charged only with misdemeanors. If the committee 
approves the request, the list shall reflect the limited availability of that 
attorney for appointments. 
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Section 3.5. 


The Committee on Indigent Appointments shall, prior to the effective date of 
these regulations, meet and develop three lists of attorneys of the types 
described herein from the roster of attorneys currently accepting appointments © 
in indigent cases in the ________-—-—sJJuddicial District. The first list shall 
include all such attorneys who have been licensed less than two years or who 
have been admitted by comity. The second list shall include all such attorneys 
who have been licensed for two years or more. The third list shall include all 
such attorneys who have had not less than five years experience in the general 
practice of law and who have demonstrated proficiency in the field of criminal 
trial practice. With respect to these initial lists, any other requirement not 
otherwise met by any listed attorney is hereby waived unless the committee 
determines that it ought not to be waived. (Amended March 4, 1992.) 


Section 3.6. 


Subject to the exception contained in Section 3.5, requirements for inclusion 
on the three lists are as follows: , | 

(a) An attorney licensed to practice law in North Carolina may be included 
on the first list if the Committee on Indigent Appointments finds that: 

(1) He is competent to represent criminal defendants charged with misde- 
meanors and felonies, and 

(2) Two attorneys who have engaged in the practice of law in the 
_________ Judicial District for not less than three years preceding the 
committee’s consideration, at least one of whom being included on one of the 
three lists, have stated in writing that they believe he is competent to 
represent criminal defendants charged with misdemeanors and felonies and 
that they recommend that he be included on the list, provided that the 
recommending attorneys may not be members of the petitioning attorney's law 
firm at the time of recommendation. 

(b) An attorney who has been licensed to practice law in North Carolina for 
not less than two years or who has been admitted to the North Carolina State 
Bar by comity may be included on the second list if the committee finds that: 

(1) He has demonstrated proficiency in the field of criminal trial practice 
and has the ability to handle appellate matters, and 

(2) Two attorneys who have engaged in the private practice of law in the 
____________- Judicial District for not less than four years preceding the . 
committee’s consideration, at least one of whom being included on one of the 
three lists, have stated in writing that they believe he is competent to 
represent criminal defendants charged with felonies and that they recommend 
that he be included on the list, provided that the recommending attorneys may 
not be members of the petitioning attorney’s law firm at the time of recom- 
mendation, and | 

(3) He is competent to represent criminal defendants charged with felonies. 

(c) An attorney who has been licensed to practice law in North Carolina for 
oh less than five years may be included on the third list if the committee finds 
that: ; 

(1) He has demonstrated proficiency in the field of criminal trial practice 
and has the ability to handle appellate matters, and 

(2) Two attorneys who have engaged in the private practice of law in the 
________. Judicial District for not less than five years preceding the 
committee's consideration, at least one of whom being included on one of the 
three lists, have stated in writing that they believe he is competent to 
represent defendants charged with capital crimes and that they recommend 
that he be included on the third list, provided that the recommending 
attorneys may not be members of the petitioning attorney’s law firm at the 
time of recommendation, and 
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(3) He has not less than five years experience in the general practice of law, 
provided that the term “general practice of law” shall be deemed to include 
service as a prosecuting attorney in any District Attorney’s office, and 

(4) He is competent to represent criminal defendants charged with capital 
crimes. 


Section 3.7. 


The Committee on Indigent Appointments shall review the lists not less 
than once a year to ensure that the lists are current and that the attorneys 
whose names appear on the lists meet the qualifications set out herein. 
(Amended March 4, 1992.) 


~ ARTICLE IV. COMMITTEE ON INDIGENT APPOINTMENTS 


Section 4.1. 


A Committee on Indigent Appointments is hereby established to assist in the 
implementation of these regulations. The committee shall have authority to 
act when the regulations become effective. 


Section 4.2. | 


All members of the committee shall be attorneys who 

(a) Are included on one of the appointment lists, and 

(b) Have practiced criminal law in the __.._ ——sOWUJuddicial District, 
whether as a prosecutor or defense counsel, for not less than five years, and 

(c) Are knowledgeable about practicing attorneys in the ______——S———s Ju 
cial District. 


Section 4.3. 


The committee shall consist of — members appointed by the President 
of the ________—sCO Judicial District Bar. At least one member shall be 
appointed from each county in the district. Members of the committee shall be 
appointed for terms of two years, except that initially a minority of the 
members shall be designated to serve one year terms in order to stagger terms. 
The appointments shall be made by letter, a copy of which shall be maintained 
in the records of the committee. No member shall serve two consecutive terms, 
except that a person who has been appointed to replace a member who did not 
complete his term may be appointed to a full term following his completion of 
the partial term. Any member who resigns or otherwise becomes ineligible to 
continue serving as a member shall be replaced for his term as soon as 
practicable. 


Section 4.4. 


The President of the ___________ Judicial District Bar shall appoint one of 
the members as Chairman of the Committee, who shall serve at the pleasure 
of the president as shall all other members of the committee. 


Section 4.5. 


The committee shall meet at the call of the Chairman upon reasonable 
notice. The first meeting shall be on ___m-________. Thereafter, the 
committee shall meet as often as is necessary to dispatch its business. 
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Section 4.6. 


The committee shall have complete authority to accomplish the following: 

(a) Supervise the administration of these regulations; 

(b) Review requests from attorneys concerning their placement on any list 
and obtain information pertaining to such placement; 

(c) Approve or disapprove an attorney’s addition to or deletion from any list 
or the transfer of any attorney from one list to another, provided that an 
attorney’s request to be deleted from a list or transferred to a lower numbered 
list shall not require committee approval; 

(d) Establish procedures with which to carry out its business; 

(e) Interview attorneys seeking placement on any list and witnesses for or 
against such placement. P 


Section 4.7. 


A majority of the committee must be present at any meeting in order to 
constitute a quorum. The committee may take no action unless a quorum is 
present. A majority vote in favor of a motion or any proposed action shall be 
required in order for the motion to pass or for the action to be taken. 


Section 4.8. 


The committee shall meet in private, except it may invite persons to make 
limited appearances to be interviewed. Discussions of the committee, its 
records, and its actions shall be treated as confidentially as possible. The 
names of the members of the committee shall not be confidential. 


ARTICLE V. PLACEMENT OF ATTORNEYS ON LIST 


Section 5.1. 


Any attorney who wishes to have his name added to or deleted from any list, 
or to have his name transferred from one list to another, shall file a written 
request with the administrator. The request shall include information that will 
facilitate the committee’s determination whether the attorney meets the 
standards set forth in Article III for placement on a certain list. The written 
statements of competency required by Article III must be attached to the 
request. 


Section 5.2. 


The administrator shall maintain records for the committee and shall advise 
each member of the committee of the name of the requesting attorney and the 
nature of this request before the committee meets to review the request. The - 
administrator shall assure that all requests properly filed are brought to the 
committee’s attention at the next meeting at which it is practicable for the 
committee to review the request. (Amended March 4, 1992.) 


Section 5.3. 


The administrator shall assure that all District Court Judges, Resident 
Superior Court Judges, any special Superior Court Judge with a permanent 
office in the ________ Judicial District, and the District Attorney for the 
___________. Judicial District, and the District’s Public Defender, if any, are 
advised of any request concerning placement on any list so that such officials 
will have an opportunity to comment on the request to the committee. 
(Amended October 21, 1994.) 
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Section 5.4. 


When the committee meets to review placement requests, it may require any 
requesting attorney to appear before it to be interviewed and may require 
information in addition to that submitted in the request. Any member of the 
committee may discuss requests with other members of the bar in a confiden- 
tial manner and may relate information obtained thereby to the other 
members. Rules of evidence do not apply with respect to the review of requests. 
The committee may hold a request in abeyance for a reasonable period of time 
while obtaining additional information. 


Section 5.5. 


The committee shall determine whether an attorney requesting to be added 
to a list when he is not currently on any list or to be transferred from a lower 
numbered list to a higher numbered list (such as from the first list to the 
second list) meets all the applicable standards set out in Article III. The 
request shall be granted or the addition or transfer allowed if the committee 
finds that he does meet all the standards. Conversely, the request shall be 
denied if the committee does not find that he meets all the standards. The » 
findings shall be reduced to writing and kept in the regular records of the 
committee by the administrator. The committee shall assure that the request- 
ing attorney is given prompt notice of the action taken with respect to his 
request and is advised of the basis for denial if the request is not granted. 


Section 5.6. 


If at any time it reasonably appears to the committee that an attorney no 
longer meets a standard set forth in Article ITI for the list on which he is placed, 
or that he can no longer meet the responsibilities of representing indigent 
defendants with respect to such list, the committee shall direct the attorney to 
show cause why he should not be deleted from the list or transferred from a 
higher numbered list to a lower numbered list. If the attorney cannot show 
sufficient cause, the committee may take appropriate action, including sus- 
pending the attorney from receiving appointments ig indigent cases for a 
definite or indefinite time, or deleting his name from the list he is on, or 
transferring him from a higher numbered list to a lower numbered list. 
Appropriate written findings shall be made by the committee in this regard, 
and the attorney shall be informed of the basis of any action taken. (Amended 
March 4, 1992.) 


Section 5.7. 


An attorney whose name is deleted from a list or who is transferred to 
another list by the committee may appeal the committee’s action to the senior 
resident superior court judge of the __________ judicial district. In such a 
case the resident superior court judge will make the final decision regarding 
the deletion or transferral of the attorney. (Amended March 4, 1992.) 


Section 5.8. 


Whenever an attorney who provides information to the committee, collec- 
tively or through any member, requests that his name not be used or that his 
information be treated confidentially, his request shall be granted unless doing 
so results in manifest unfairness. 


669 


§ 6.1 - APPOINTMENT OF COUNSEL—MODEL PLAN § 6.7 


ARTICLE VI. APPOINTMENT PROCEDURE (NON -CAPITAL CASES) 


Section 6.1. 


The administrator shall provide the clerk in each courtroom in the district 
and Superior Criminal Courts of the ____________ Judicial District with 
current lists of attorneys subject to appointment in indigent cases. Attorneys 
shall be appointed only in accordance with the lists on which they appear, and 
only in cases to be tried in counties in which they maintain offices, unless they 
agree in advance to accept cases from other counties. : 


Section 6.2. 


Each courtroom clerk shall maintain a record of attorneys subject to 
appointment to represent indigents. Beside each attorney’s name shall appear 
the number of any list he is on. The court shall proceed in sequence in 
appointing attorneys. If an attorney’s name is passed over because he is not on 
a list relating to a particular charge, the court shall return to his name for the 
next appointment consistent with his lists. The court may pass over the name 
of any attorney known not to be reasonably available because of vacation, 
illness or other reasons. (Amended March 4, 1992.) 


Section 6.3. 


In its discretion, the court may appoint an attorney in any case without 
regard to sequence or an attorney not maintaining an office in the county 
where the case is to be tried. (Amended March 4, 1992.) 


Section 6.4. 


The clerk shall provide notice of the appointment to the attorney concerned 
as soon as possible. Further, the clerk shall advise the defendant of the name 
of his attorney. | 


Section 6.5. 


The court may appoint an attorney to represent more than one defendant in 
a single case. 


Section 6.6. 


In those cases in which the public defender cannot serve, and is authorized 
to appoint a substitute member of the bar to represent an indigent defendant, 
the public defender shall consult the current lists of attorneys subject to 
appointment in indigent cases maintained by the court administrator and 
referred to in Article III herein, and shall appoint the next eligible attorney on 
the list. The public defender shall proceed in sequence in appointing attorneys, 
but may pass over the name of any attorney known to be unavailable because 
of vacation, illness or other reasons, or, in his or her discretion, where justice 
so requires. (Added March 4, 1992.) 


Section 6.7. 


If a judge is not reasonably available to appoint counsel to represent an 
indigent defendant, the clerk of court shall appoint the next eligible attorney 
on the list. Appointments of counsel by the clerk shall be subject to review and 
approval by the judge. (Added. March 4, 1992.) 
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ARTICLE VII. APPOINTMENTS IN CAPITAL CASES 


Section 7.1. 


In addition to the provisions of Article VI, the provisions of this Article shall 
apply to the appointment of counsel in capital cases. 


Section 7.2. 


A counsel and an assistant counsel shall be appointed to represent an 
indigent defendant charged with murder, in cases in which the State is seeking 
the death penalty. The assistant counsel may be on the second list or the third 
list of attorneys. (Amended March 4, 1992.) 


Section 7.3. 


No attorney shall be appointed to represent at the trial level any indigent 
defendant charged with a capital crime: . 

(a) Who has less than five years experience in the general practice of law, 
provided that the court may, in its discretion, appoint as assistant counsel an 
attorney who has less experience; or 

(b) Who has not been found by the court appointing him to have a 
' demonstrated proficiency in the field of criminal trial practice. 

For the purpose of this section, the term “general practice of law” shall be 
deemed to include service as a prosecuting attorney in any district attorney’s 
office. 


ARTICLE VIII. APPELLATE APPOINTMENTS 


Section 8.1. 


If a criminal defendant who has given notice of appeal from a conviction is 
found to be eligible, because of indigency, for appointment of counsel at the 
appellate level, the attorney representing the defendant at the trial level may 
be appointed to represent the defendant at the appellate level. If the attorney 
representing the defendant at the trial level was retained, he may be appointed 
to represent the defendant at the appellate level even though he does not meet 
all the requirements of Article III or the other pertinent provisions of these 
regulations. For good cause, the attorney at the trial level may be relieved of 
responsibility for the appeal. Whenever it is otherwise necessary to appoint an 
attorney to represent an indigent person at the appellate level, the attorney 
appointed shall be selected in a manner consistent with appointment of 
counsel at the trial level. If the trial attorney is not appointed, the appellate 
defender’s office or any other qualified attorney may be appointed, in a manner 
consistent with these rules, to represent the defendant at the appellate level. 
(Amended March 4, 1992.) 


Section 8.2. 


No attorney shall be appointed to represent at the appellate level any 
indigent defendant convicted of a capital crime: 

(a) Who has less than five years experience in the general practice of law, 
provided, however, that the court or, where authorized, the public defender, 
may, in its or his discretion, appoint as assistant counsel an attorney who has 
less experience; or : 

(b) Who has not been found by the court or the public defender to have a 
demonstrated proficiency in the field of appellate practice. 
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For the purpose of this section, the term “general practice of law” shall be 
deemed to include service as a prosecuting attorney in any district attorney's 
office. (Amended March 4, 1992.) 


ARTICLE IX. ADMINISTRATION 


Section 9.1. 


The Senior Resident Superior Court Judge for the Judicial District 
shall designate a person to serve as administrator of these regulations. 


Section 9.2. 


The administrator will perform the duties described previously and partic- 
ularly shall: 

(a) Maintain records relating to these regulations and to the actions of the 
Committee on Indigent Appointments; 

(b) Keep current the three lists of attorneys; | 

(c) Assist the courtroom clerks and the Clerk of Superior Court in carrying 
out these regulations; 

(d) Attend meetings of the committee as appropriate; 

(e) Inform the judges of the district and the district attorney and the 
members of the committee of requests by attorneys concerning placement on 
any lists; 

(f) Perform other administrative tasks necessary to the implementation of 
these regulations. 


Section 9.3. 


The administrator shall have such office, supplies, and equipment as can be 
provided by the Senior Resident Superior Court Judge or the committee. 


Section 9.4. 


The Clerk of Superior Court of each county in the _____————_-—sO“Fduniicial 
District shall file and keep current these regulations for the assignment of 
counsel as certified to him by the Secretary of the North Carolina State Bar. 


Section 9.5. 


The Clerk of Superior Court of each county in the ______———__—sdC/VJunicial 
District shall keep a record of all counsel eligible for appointment under these 
regulations and a permanent record of all appointments made in his county. 


ARTICLE X. MISCELLANEOUS 


Section 10.1. 


These regulations are issued pursuant to Article IV of the rules and 
regulations promulgated in accordance with North Carolina General Statute 
7A-459 by the North Carolina State Bar Council, entitled Regulations Relating 
to the Appointment of Counsel for Indigent Defendants in Certain Criminal 
Cases, as set out in the Rules Volume of The General Statutes of North 
Carolina (published by The Michie Company). Nothing contained herein shall 
be construed or applied inconsistently with the regulations established by the 
North Carolina State Bar Council or with other provisions of state law. 
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Section 10.2. 


It is recognized that the court has the inherent discretionary power in any 
case to decline to appoint a particular attorney to represent an indigent person. 
It is also recognized that occasionally the court may determine that the 
interests of justice would be best served by appointing a particular lawyer to 
handle a particular case even though he is not next in sequence or does not 
ecco an office in the county where the case is to be tried. (Amended March 
4, 1992. 


Section 10.3. 
These regulations shall be construed liberally in order to carry out the 
purpose stated in Article I. 


Section 10.4. 


These regulations shall become effective on _______—,_ and _ shall 
supersede any existing regulations or plan concerning the appointment of 
counsel in indigent cases. 3 


APPROVED AND PROMULGATED THIS ____. DAY OF ____, 
1992242. 
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Index to Rules and Regulations Relating to Appointment 
of Counsel for Indigent Defendants in Certain Criminal 
Cases 


A 


APPOINTMENT OF COUNSEL. 

Capital offenses. 

_ Appellate level, Indigent Rep., §4.10. 
Number, Indigent Rep., §4.8. 
Qualifications of counsel, Indigent Rep., 

§4.9. 

Eligible counsels. 

Maintenance of records, Indigent Rep., 

§4.6. 

Generally, Indigent Rep., $4.1. 

Model plan. . 
Adoption, Indigent Rep., §4.1. 
Certification, Indigent Rep., §4.2. 
Compliance with, Indigent Rep., $4.2. 
Filing, Indigent Rep., §4.5. 
Regulations for appointment of counsel. 

See MODEL PLAN. 
Orders. . 
Entry, Indigent Rep., $4.7. 
Public defender. 
Authority, Indigent Rep., §4.11. 


Conflicts of interest, Indigent Rep., $4.12. 


Residency requirement, Indigent Rep., 
§4.3. 
Selection by defendant. 
Prohibited, Indigent Rep., §4.4. 
Specialized programs and plans, Indigent 
Rep., $4.13. 


AUTHORITY TO ISSUE RULES AND 
REGULATIONS, Indigent Rep., §1.1. 


C 


COMPENSATION OF COUNSEL. 
Appellate level, Indigent Rep., §6.2. 
Judgment against defendant, Indigent 
Rep., $6.5. 

Orders, Indigent Rep., $6.1. 

Copies, Indigent Rep., $6.4. 

Entry, Indigent Rep., §6.3. 
Outside compensation, Indigent Rep., §6.6. 


D 


DETERMINATION OF INDIGENCY. 
Affidavit. 
.  #xecution, Indigent Rep., §2.1. 
Filing, Indigent Rep., §2.3. 
Examination of defendant, Indigent Rep., 
S2.2. ) 
Generally, Indigent Rep., §2.4. 
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MODEL PLAN. 
Regulations for appointment of counsel. 
Administration. 
Designation of administrator, Indigent 
Rep., Model Plan, art. IX, §9.1. 
Duties of administrator, Indigent Rep., 
Model Plan, art. IX, §9.2. 
Duties of clerks of superior courts, 
Indigent Rep., Model Plan, art. IX, 
89.4, 
Office, supplies and equipment of 
administrator, Indigent Rep., Model 
Plan, art. IX, §9.3. 
Record of counsel eligible for 
appointment, Indigent Rep., Model 
Plan, art. IX, §9.5. 
Adoption of model plan, Indigent Rep., §4.1. 
Appellate appointments. 
Qualifications of attorney, Indigent Rep., 
Model Plan, art. VIII, §8.2. | 
Retention of attorney representing 
defendant at trial level, Indigent 
~ Rep., Model Plan, art. VIII, §8.1. 
Applicability of regulations, Indigent Rep., 
Model Plan, art. II; art. X, §10.1. 
Capital cases. 
Additional counsel, Indigent Rep., Model 
Plan, art. VII, $7.2. 
Applicability of provisions, Indigent Rep., 
Model Plan, art. VII, $7.1. 
Qualifications of attorney, Indigent Rep., 
Model Plan, art. VII, §7.3. 
Certification of model plan, Indigent Rep., 
84.2. 
Committee on indigent appointments. 
_ Appointments, Indigent Rep., Model 
Plan, art. IV, $4.3. 
Authority, Indigent Rep., Model Plan, 
art. IV, §4.1. 
Chairman, Indigent Rep., Model Plan, 
art. IV, §4.4. 
Composition, Indigent Rep., Model Plan, 
art. IV, §4.3. 
Confidentiality of records, etc., Indigent 
Rep., Model Plan, art. IV, $4.8. 
Duties, Indigent Rep., Model Plan, art. 
IV, §4.6. 
Established, Indigent Rep., Model Plan, 
art. IV, §4.1. 
Lists of attorneys, Indigent Rep., Model 
Plan, art. IIT, §3.5. 
Meetings, Indigent Rep., Model Plan, art. 
IV, §§4.5, 4.8. 
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APPOINTMENT OF COUNSEL-MODEL PLAN 


MODEL PLAN —Cont’d 
Regulations for appointment of counsel 
—Cont’d 
Committee on indigent appointments 
—Cont’d 
Qualifications of members, Indigent Rep., 
Model Plan, art. IV, $4.2. 
Quorum, Indigent Rep., Model Plan, art. 
IV, §4.7. 

Construction of regulations, Indigent Rep., 
Model Plan, art. X, §10.1. 

Liberal construction, Indigent Rep., 
Model Plan, art. X, $10.3. 

Discretionary power of court, Indigent Rep., 
Model Plan, art. X, §10.2. 

Duties of clerk of superior court, Indigent 
Rep., §4.5. 

Effective date, Indigent Rep., Model Plan, 
art. X, §10.4. 

Filing, Indigent Rep., §4.5. 

Liberal construction of regulations, 
Indigent Rep., Model Plan, art. X, 
§10.3. 

List of attorneys. 

Committee on indigent appointments, 
Indigent Rep., Model Plan, art. III, 


83.5. 

First list, Indigent Rep., Model Plan, art. 
III, §3.2. 

Generally, Indigent Rep., Model Plan, 
art. ITI, §3.1. 


Placement of attorneys on list. See 
within this subheading, “Placement 
of attorneys on list.” 

Removai from list, Indigent Rep., Model 
Plan, art. V, §5.6. 

Appeals, Indigent Rep., Model Plan, 
art. V, §5.7. 

Requirements for inclusion on lists, 
Indigent Rep., Model Plan, art. III, 
§3.6. 

Review, Indigent Rep., Model Plan, art. 
ITI, §3.7. 

Second list, Indigent Rep., Model Plan, 
art. III, §3.3. 

Third list, Indigent Rep., Model Plan, 
art. III, $3.4. 

Non-capital cases. 

Appointment by clerk of court, Indigent 
Rep., Model Plan, art. VI, §6.7. 

Appointment by public defender, 
Indigent Rep., Model Plan, art. VI, 
§6.6. 


MODEL PLAN —Cont’d - 
Regulations for appointment of counsel 
—Cont’d 
Non-capital cases —Cont’d 
Clerk to be provided with current lists, 
Indigent Rep., Model Plan, art. VI, 
§6.1. 
Disregarding sequence, Indigent Rep., 
. Model Plan, art. VI, §6.3. 
Notice of appointment, Indigent Rep., 
Model Plan, art. VI, §6.4. 
Records, Indigent Rep., Model Plan, art. 
VI, §6.2. 
Representing more than one defendant 
in single case, Indigent Rep., Model 
Plan, art. VI, §6.5. 
Placement of attorneys on list. 
Appearance by requesting attorney, 
Indigent Rep., Model Plan, art. V, 
$5.4. 
Applicable standards, Indigent Rep., 
Model Plan, art. V, §5.5. 
Confidentiality of certain information, 
Indigent Rep., Model Plan, art. V, 
§5.8. 
Failure to meet standards or 
responsibilities, Indigent Rep., 
Model Plan, art. V, §5.6. 
Opportunity to comment on request, 
Indigent Rep., Model Plan, art. V, 
§5.3. 
Review of request, Indigent Rep., Model 
Plan, art. V, §5.2. 
Written request, Indigent Rep., Model 
Plan, art. V, §5.1. 
Purpose of regulations, Indigent Rep., 
Model Plan, art. I. 
Record of counsel eligible for appointment, 
Indigent Rep., $4.6. 
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WAIVER OF COUNSEL. 

Acceptance, Indigent Rep., §3.3. 

Form, Indigent Rep., §3.1. 

Personal inquiry by judge, Indigent Rep., 
§3.2. 

Refusal to execute, Indigent Rep., $3.1. 


WITHDRAWAL BY COUNSEL. 
Appellate level, Indigent Rep., §5.2. 
Generally, Indigent Rep., $5.1. 
Good cause, Indigent Rep., §5.3. 


676 


NORTH CAROLINA SUPREME COURT 
LIBRARY RULES 


| Adopted December 20, 1967, 
with amendments received through September 10, 1997. 


General Provisions Borrowing and Removing Material 
Rule Rule . 
1: Short title. 13. Who may borrow material. 
§ Definitions. 14. Return of borrowed material. 
15. Receipts for borrowed material. 
Hours and Use of Library 16. Borrowing proscriptions and limitations. 


17. Removal from the justice building. 


3. Hours. j : 
hs Ba egalar hours. 18. Transportation of material. 
5. Use after hours. Internal Rules 
i Entrance and exits. ) 19. Policies and procedures. 


. Conduct. 
Penalty 


20. Contempt of court. 
Records and Annual Report 


Use of Material 


8. Clearing of tables. 
9. Abuse of material. 
10. Replacement of lost materials. 21. Records and annual report. 


Services Appendix I 
Mei Capy service. fecssand certification. Official Register, State of North Carolina. 
12. Research service. Index follows Rules. 


GENERAL PROVISIONS 


Rule 1. Short title. 


The following rules and regulations shall be known and may be cited as 
North Carolina Supreme Court Library Rules. 


Rule 2. Definitions. 


Subject to additional definitions contained in subsequent sections and 
applicable to specific parts of these Rules, and unless the context otherwise 
requires, the following definitions shall apply for purposes of these Rules: 

(a) “Assistant Librarian” means the Assistant Librarian of the Supreme 
Court Library. 

(b) “Librarian” means the Librarian of the Supreme Court Library. 

(c) “Library” means the North Carolina Supreme Court Library. 

(d) “Library Committee” means that committee appointed and acting pur- 
suant to G.S. 7A-13 of the General Statutes of North Carolina. 

(e) “Library material” means any book, paper, document, map, magazine, 
pamphlet, newspaper, manuscript, film, periodical, or other item or material, 
regardless of physical form of characteristics, that is a part of the collection or 
holdings of the Library. 

(f) “Official Register” means that list of positions of the State of North 
Carolina that is appended to these Rules as Appendix I. 

(g) “Rules” means any rules or regulations contained in the North Carolina 
Supreme Court Library Rules. 
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(h) “Staff? means any assistants or other persons or employees appointed by 
or working under the supervision of the Librarian of the Supreme Court 
Library. (Amended November 28, 1972.) 


HOURS AND USE OF LIBRARY 


Rule 3. Hours. 


Except when the Library Committee authorizes that it be closed, the Library 
shall be open for public use on Monday through Friday from eight-thirty o’clock 
in the morning until five o’clock in the afternoon. (Amended July 24, 1980; 
November 8, 1983, eff. January 1, 1984.) 


Rule 4. Use during regular hours. 


Any person who conducts himself in a quiet, orderly, and lawful manner and 
who abides by the Rules and the reasonable requests of the staff may visit the 
Library and reasonably use its material to such extent, in such manner, and for 
such duration as in the discretion of the Librarian or Assistant Librarian 
reasonably does not or will not interfere with the performance of the Library’s 
primary function of serving the Appellate Division of the General Court of 
Justice. 


Rule 5. Use after hours. 


Only members and employees of the Supreme Court and the Court of 
Appeals may enter the Library or use the material or facilities of the Library 
when the Library is not open for public use. (Amended April 14, 1975; July 24, 
1980; September 1, 1982.) 


Rule 6. Entrance and exits. 


All visitors and users of the Library shall enter and leave the Library 
through an elevator except in emergency situations and times when an 
elevator is not in operation. 


Rule 7. Conduct. 


Smoking, consumption of food or beverages other than from water fountains 
in the Library, loud talking, boisterous or disorderly conduct, and the use of 
dictating equipment shall not be permitted in the Library. 


USE OF MATERIAL 


Rule 8. Clearing of tables. 


At the end of each day the staff shall clear all tables and reshelve all 
unshelved books in the reading area of the Library; however, provided that no 
books shall be left on tables for more than two consecutive nights, the staff may ~ 
leave material on tables overnight when the person using the material leaves 
on it a signed and dated request that it not be reshelved. 


Rule 9. Abuse of material. 


No person shall damage or abuse any Library material or equipment in any 
respect. Marking, writing upon, cutting, tearing, defacing, disfiguring, soiling, 
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obliterating, or breaking such material or equipment, or folding pages, closing 
a book with a writing instrument or other object within it, tearing out or 
removing any page or pocket part without authority, or stacking other books or 
heavy objects on an open book are included within this prohibition. 


Rule 10. Replacement of lost materials. 


_ Any person who unintentionally or inadvertently shall lose or misplace any 
Library material and for that reason fail to return it within the time that it is 
due to be returned shall, within thirty (30) days from such due date, make such 
replacement as will be acceptable to the Librarian in his discretion, or pay to. 
the Library the fair value of the material as determined by the Librarian. 


SERVICES 


Rule 11. Copy service, fees, and certification. 


The Library shall operate a copy service by means of which it shall furnish 
requested copies of all or portions of any Library material that legally may be | 
copied, such copies to be furnished subject to the following terms and 
conditions: 

(a) All copies requested by members and employees of the Supreme Court 
and the Court of Appeals shall be furnished without charge. 

(b) Provided that the number of copies requested at any one time does not 
exceed ten (10) pages, or with the permission of the Librarian or the Assistant 
Librarian regardless of the number of copies requested, the Library shall 
furnish without charge such copies as personally are requested by persons 
holding positions listed in the Official Register and that such persons state are 
to be used in the discharge of their official duties; however, when the request 
is for more than ten (10) pages at any one time, or total requests from the same 
person in any single month exceed fifty (50) pages, the Librarian or Assistant 
Librarian may require the approval of the Library Committee before making 
such copies without charge, such approval then to be given only for good cause 
shown and upon the written and signed application of the person requesting 
the copies. : 

(c) Except as provided for in sections (a) and (b) of this Rule, the Library 
shall pharge and collect a fee of twenty cents ($.20) per page for each copy that 
it makes. : 

(d) The Librarian shall charge and collect a fee of one dollar ($1.00) for each 
- individual case, statute, or other distinct item that he certifies pursuant to G.S. 
7TA-13(f) of the General Statutes of North Carolina, except that certificates 
requested by persons holding positions listed in the Official Register shall be 
_ provided without charge. Preparation of copies to be certified and the charges 
therefor, if any, shall be as provided by sections (a), (b) and (c) of this Rule. 

(e) Fees for making or certifying copies shall be paid on or before delivery, 
except that copies requested by members of the North Carolina State Bar, Inc., 
may be made and delivered upon the condition that full payment will be made 
within forty-eight (48) hours after the delivery of the copies. 

(f) Patrons may make their own photocopies for ten cents ($.10) per page. 
(Amended July 24, 1980.) | 


Rule 12. Research service. 


No member of the Library staff shall do law research for or give legal advice 
or counsel to any person except as requested by a member of the Supreme 
Court or the Court of Appeals for his own use, or as authorized by the 
Librarian. 
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BORROWING AND REMOVING MATERIAL 


Rule 13. Who may borrow material. 


The following persons only may borrow and remove material from the 
Library: 

(a) Members and employees of the Supreme Court and the Court of Appeals, 
in person or upon his or her signed memorandum. 

(b) The Attorney General and members of his staff who are members of the 
North Carolina State Bar, Inc., in person or upon his or her signed memoran- 
dum. 

(c) The Governor and members of the Council of State, in person or upon his 
or her signed memorandum. 

(d) The President of the Senate, the Speaker of the House of Representa- 
tives, and the respective chairmen of the committees of the General Assembly, 
in person or upon his or her signed memorandum. 

(e) The heads or duly constituted representatives of established agencies or 
institutions that offer reciprocal services to the Library and that are engaged 
in what the Librarian in his discretion deems to be worthy educational, 
historical, library, archival, or bibliographical activity for which they have a 
legitimate need to borrow the material requested. 

(f) The Secretary-Treasurer of the North Carolina State Bar, Inc. amengd 
July 24, 1980.) 


Rule 14. Return of borrowed material. 


Material borrowed from the Library shall be returned to the Library within 
the time provided below: 

(a) Members of the Supreme Court and the Court of Appeals shall return 
borrowed material as early as possible, but in no event shall any item be 
retained for more than one week from the time of borrowing. | 

(b) Borrowers who are not members of the Supreme Court or the Court of 
Appeals shall return borrowed material before the closing of the Library on the 
day that the item is borrowed except when upon the borrower’s written request 
stating good reason the Librarian or the Assistant Librarian in his or her 
respective discretion authorizes that any specific item be retained by the 
borrower until a later time as set by the Librarian or the Assistant Librarian. 


Rule 15. Receipts for borrowed material. 


Each person who borrows material from the Library shall give a receipt 
therefor on a form prescribed for that purpose by the Librarian and available 
in the Library. 


Rule 16. Borrowing proscriptions and limitations. 


The Librarian in his discretion may limit or proscribe the borrowing of old 
books, rare books, digests, indexes, general reference materials, looseleaf 
services, encyclopedias, advance sheets, and other materials that because of 
their particular value, nature, or frequent use should remain in the Library at 
all times or have only limited circulation. 


Rule 17. Removal from the justice building. 


No borrower, except a Judge of the Court of Appeals upon his written 
request, may remove any Library material from the Justice Building extent 
when each of the following conditions exists: 
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(a) It is not reasonably possible for the person desiring to use the material 
to do so within the Justice Building. 

(b) It is impracticable to copy the material by use of the facilities available 
in the Justice Building, or such copies reasonably would not serve the purpose 
of the person desiring to borrow the material. 

(c) Material that is identical or substantially the same may not be borrowed 
and removed from the North Carolina State Library or any other public library 
in Raleigh. | 

(d) The material is not out of print and it reasonably could be replaced. 

(e) The Library has more than one copy of the material. 


Rule 18. Transportation of material. 


Library materials may not be sent through State Interoffice Mail or 
transported by or through any other person, agency, or means that the 
Librarian in his discretion deems unsafe. 


INTERNAL RULES | 


Rule 19. Policies and procedures. 


The Librarian shall be responsible for the general administration of the 
Library, and he shall execute the policies established by the Library Commit- 
tee. | 


PENALTY 


Rule 20. Contempt of court. 


Any person who intentionally and wilfully violates any North Carolina 
Supreme Court Library Rule shall, upon formal complaint filed in the Supreme 
Court by the Librarian, be subject to being adjudged in contempt of the 
Supreme Court. 


RECORDS AND ANNUAL REPORT 


Rule 21. Records and annual report. 


The Librarian shall keep Library records in a form acceptable to the Library 
Committee, and on or before September 1 of each year he shall make to the 
Supreme Court a summary report of Library activities for the fiscal year that 
ended on the preceding June 30. 
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APPENDIX I 


OFFICIAL REGISTER, 
STATE OF NORTH CAROLINA 


(1) The Senators, Representatives, Legislative Services Officer, Director of 
Legislative Drafting, and Director of Research for the General Assembly. 

(2) The Governor, Lieutenant Governor, Secretary of State, Auditor, Trea- 
surer, Superintendent of Public Instruction, Attorney General, Commissioner 
of Agriculture, Commissioner of Labor, and Commissioner of Insurance. 

(3) The Secretary of the Department of Administration, Secretary of the 
Department of Commerce, Secretary of the Department of Correction, Secre- 
tary of the Department of Crime Control and Public Safety, Secretary of the 
Department of Cultural Resources, Secretary of the Department of Human 
Resources, Secretary of the Department of Natural Resources and Community 
Development, Secretary of the Department of Revenue, and Secretary of the 
Department of Transportation. 

(4) The Judges of the Superior Court and the Judges of the District Court. 

(5) The District Attorneys and the Public Defenders. 

(6) The State Librarian. 

(7) The Director of the Division of Archives and History. 

_ (8) The Director, Assistant Director, and Counsel of the Adinin suneeee 
Office of the Courts. 

(9) The Chairman of the Judicial Standards Commission. 

(10) The Secretary-Treasurer of the North Carolina State Bar, Inc. 

(11) The State President of the Department of Community Colleges. 

(12) The Director of the Office of Administrative Hearings. 

(13) The Chairman of the Administrative Review Commission. (Added 
November 28, 1972; amended July 24, 1980; July 19, 1982; November 8, 1983; 
June 21, 1984; March 18, 1986; September 12, 1988. ) 
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Index to North Carolina Supreme Court Library Rules | 


A 


ASSISTANT LIBRARIAN. 
Defined, Sup. Ct. Library Rule 2 


B 


BOISTEROUS CONDUCT. 
Prohibited in library, Sup. Ct. Library Rule 
ce 


BORROWING MATERIAL, 
Prescriptions and limitations. 
Authority of librarian, Sup. Ct. Library 
Rule 16. 

Receipts for borrowed material, Seat Ct. 
Library Rule 15. 

Return of borrowed material, ss Ct. 
Library Rule 14. 

Who may borrow, Sup. Ct. Library Rule 13. 


C 


CITATION OF RULES. 
Short title, Sup. Ct. Library Rule 1. 


CONDUCT IN LIBRARY, Sup. Ct. Library 
Rule 7. 


COPIES. 
Services, Sup. Ct. Library Rule 11. 


D 


DEFINITIONS, Sup. Ct. Library Rule 2. 


DISORDERLY CONDUCT. 
Prohibited in library, Sup. Ct. Library Rule 
‘c 


E 


ELEVATORS. 
Entrance and exit by, Sup. Ct. Library 
Rule 6. 


ENTRANCE, Sup. Ct. Library Rule 6. 
EXITS, Sup. Ct. Library Rule 6. 


F 
FEES. 
Copy service, Sup. Ct. Library Rule 11. 
FOOD. 


Consumption in library prohibited, Sup. 
Ct. Library Rule 7. 


H 


HOURS, Sup. Ct. Library Rule 3. 

Use after hours, Sup. Ct. Library Rule 5. 

Use during regular hours, Sup. Ct. Library, 
Rule 4. 


L 


LIBRARIAN. 
Borrowing material. 
Prescriptions and limitations. 
Authority of librarian, Sup. Ct. Library 
Rule 16. 
Contempt. 
Violations of rules. 
Contempt of supreme court, Sup. Ct. . 
Library Rule 20. 
Defined, Sup. Ct. Library Rule 2. 
Powers and duties generally, Sup. Ct. 
Library Rule 19. 
Records. 
Duty to keep library records, Sup. Ct. 
Library Rule 21. 
Report. 
Annual report to supreme court, Sup. Ct. 
Library Rule 21. 
Violations of rules. 
Contempt of supreme court, Sup. Ct. 
Library Rule 20. 


LIBRARY COMMITTEE. 
Defined, Sup. Ct. Library Rule 2. 


LIBRARY MATERIAL. 
Abuse. 
Prohibited act, Sup. Ct. Library Rule 9. 
Borrowing. 
See BORROWING MATERIAL. 
Defined, Sup. Ct. Library Rule 2. 
Lost materials. 
Replacement, Sup. Ct. Library Rule 10. 
Removal from justice building, Sup. Ct. 
Library Rule 17. 
Transportation of material, Sup. Ct. 
Library Rule 18. ~ 


O 


OFFICIAL REGISTER, Sup. Ct. Library, 
Appx. I. 
Defined, Sup. Ct. Library Rule 2. 


R 


RECORDS. 
Librarian. 
Duty to keep library records, Sup. Ct. 
Library Rule 21. 
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REPORTS. 
Librarian. 


Annual report to supreme court, sees Ct. 


Library Rule 21. 
S 


SERVICES. 

Copy services, Sup. Ct. Library Rule 11. 

Research services, Sup. Ct. Library Rule 
12. 


SMOKING. 
Prohibited in library, Sup. Ct. Library Rule 
(Pp 


“TABLES. 
Clearing of tables, Sup. Ct. Library Rule 8. 


TITLE OF RULES. — 
Short title, Sup. Ct. Library Rule 1. 
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WORKERS’ COMPENSATION RULES OF THE 
NORTH CAROLINA INDUSTRIAL 
COMMISSION 


Effective January 1, 1990, with amendments 
received through September 10, 1997. 


Article I. Administration 


Rule 

101. Location of offices and hours of business. 

102. Transaction of business by the commis- 
sion. 

103. Official forms. 

104. Employer’s report of injury. 


Article II. Notice of Act 
201. Notice of employment subject to the act. 
Article Il. Insurance 
301. Proof of insurance coverage. 


Article IV. Disability, Compensation, 
Fees 


401. When disability begins for purpose of 
computing compensation. 

402. Computation of daily wage. 

403. Manner of payment of compensation. 

404. Termination of compensation. 

404A. Trial return to work. 

405. Computation of compensation for ampu- 
tations. 

406. Discount table to be used in determining 
commuted values. 

407. Fees for medical compensation. 

408. Additional medical compensation. 


Article V. Agreements 


501. Agreements for payment of compensa- 
tion. 

502. Compromise settlement agreements. 

503. Approval of agreement constitutes 
award. 


Article VI. Contested Cases 


601. Denial of liability. 

602. Request for hearing. 

603. Response to request for hearing. 
604. Appointment of guardian ad litem. 
605. Discovery. 


606. Discovery — Post hearing. 

607. Discovery of records and reports. 

608. Statement about incident leading to 
claim. . 

609. Motions practice in contested cases. 

610. Pre-trial conference. 

611. Hearings before the Industrial Commis- 
sion. 

612. Depositions and additional hearings. 

613. Dismissals and removals. 

614. Attorneys retained for proceedings. 

615. Disqualification of Deputy Commissioner 
or Commissioner. 


Article VII. Appeals 


701. Appeal to the Full Commission. 
702. Appeal to the court of appeals. 
703. Appeals from administrative decisions. 


Article VIII. Rules of the Commission 


801. Waiver of the rules. 

802. Sanctions. 

803. Procedure for Workers’ Compensation 
rule making by the Industrial Com- 


mission. 
Forms 
Form 
1. Distribution of third party funds with attor- 
ney. 


IIa. Compromise settlement agreement (ad- 
mitted liability, medical paid), and 
distribution of third party funds. 

IIb. Compromise settlement agreement (de- 
nied liability, unpaid medicals) and 
distribution of third party funds. 

IIIa. Compromise settlement agreement (ad- 
mitted liability, medicals paid). 

IIIb. Compromise settlement agreement (de- 
nied liability, unpaid medicals). 


Index follows Rules. 


ARTICLE I. ADMINISTRATION 


Rule 101. Location of offices and hours of business. 


The offices of the North Carolina Industrial Commission (hereinafter “In- 
dustrial Commission”) are located in the Dobbs Building, 480 North Salisbury 
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Street, in Raleigh, North Carolina, 27611. The same office hours will be 
observed by the Industrial Commission as are, or may be, observed by other 
State offices in Raleigh. Documents may be filed between the hours of 8:00 a.m. 
and 5:00 p.m: only. 


Rule 102. Transaction of business by the commission. 


The Industrial Commission will remain in continuous session subject to the 
call of the Chairman to meet as a body for the purpose of transacting such 
business as may come before it. | 


Rule 103. Official forms. 


(1) The Industrial Commission will supply, on request, forms identified by 
number and title as follows: 


Form 17 Workers’ Compensation Notice 
Form 18 Notice of Accident to Employer (N.C. Gen. Stat. § 97-22) and 
) Claim of Employee or His Personal Representative or Depen- 
dents (N.C. Gen. Stat. § 97-24) 
Form 18B Claim by Employee or His Personal Representative or De- 
| pendents for Workers’ Compensation Benefits (N.C. Gen. 
Stat. § 97-53) 
Form 18M Employee’s Claim for Additional Medical Compensation 
Form 19 Employer’s Report of Injury to Employee 
Form 21 rev. Agreement for Compensation for Disability Pursuant to N.C. 
Gen. Stat. § 97-82 
Form 22 Statement of Days Worked and Earnings of Injured Em- 
ployee (Wage Chart) 
Form 24 rev. Application to Terminate or Suspend Payment of Compensa- 
tion Pursuant to N.C. Gen. Stat. § 97-18.1 
Form 25D Dentists’ Itemized Statement of Charges for Treatment and 
Certification of Treatment of Disability 
Form 25M Physician’s Itemized Statement of Charges for Treatment 
| and Certification of Treatment 
Form 25R rev. Evaluation for Permanent Impairment 
Form 25T Itemized Statement of Charges for Travel 
Form 25P Itemized Statement of Charges for Drugs 
Form UB-92 Hospital Bill 
Form 26 rev. Supplemental Agreement as to Payment of Compensation 
Pursuant to N.C. Gen. Stat. § 97-82 
Form 26D Agreement for Compensation Under N.C. Gen. Stat. § 97-37 
Form 28 rev. Return to Work Report 
Form 28B rey. Report of Employer or Catriey/Administratne of Compensa- 
tion and Medical Compensation Paid and Notice of Right to 
_ Additional Medical Compensation 
Form 28T Notice of Termination of Compensation by Reason of Trial 
; Return to Work Pursuant to N.C. Gen. Stat. § 97-18.1(b) and 
N.C. Gen. Stat. § 97-32.1 3 
Form 28U Employee’s Request that Compensation be Reinstated After 
Unsuccessful Trial Return to Work Pursuant to N.C. Gen. 
Stat. § 97-32.1 


Form 29 Supplementary Report for Fatal Accidents 
Form 30 Agreement for Compensation for Death 

Form 30D Notice of Death Award (Approval of Agreement) : 
Form 31 Application for Lump Sum Award 

Form 33 Request that Claim be Assigned for Hearing 
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Form 33R Response to Request that Claim be Assigned for Hearing 
Form 36 rev. Subpoena for Witness and Subpoena to Produce Items or 


Documents | 

Form 42 Application for Appointment of Guardian Ad Litem 

Form 44 Application for Review 

Form 50 Itemized Statement of Charge for Nursing 

Form 51 Consolidated Fiscal Annual Report of “Medical Only” and 
“Lost Time” Cases 

Form 60 Employer’s Admission of Employee’s Right to Compensation 
Pursuant to N.C. Gen. Stat. § 97-18 (b) 

Form 61 Denial of Workers’ Compensation Claim Pursuant to N.C. 
Gen. Stat. § 97-18(c) and (d) 

Form 62 Notice of Reinstatement of Compensation Pursuant to N.C. 
Gen. Stat. § 97-32.1 and N.C. Gen. Stat. § 97-18(b) | 

Form 63 Notice to Employee of Payment of Compensation Without 


Prejudice to Later Deny the Claim Pursuant to N.C. Gen. 
_ Stat. § 97-18(d) 
Form IZ-510 Medical Bill Analysis Used for Approval and Reduction of 
Medical Bills 


(2) The use of any printed forms other than those approved and adopted by 
the Industrial Commission is prohibited. Insurance carriers, self-insureds, 
attorneys and other parties may photocopy approved forms for their own use, 
provided: 

(a) The color of the paper upon which the form is printed may be substan- 
tially identical to that used on the approved Industrial Commission’s form, at 
the option of the Employer or Carrier/Administrator and the Employee. 

(b) No statement, question, or information blank contained on the approved 
Industrial Commission’s form is omitted from the substituted form. 

(c) Such substituted form is substantially identical in size and format with 
the approved Industrial Commission’s form. 

(3) The following forms may be utilized in preparing routine orders for the 
signature of a Commissioner or Deputy Commissioner, and are appended at 
the end of these Rules: 


Form I Order for Third Party Recovery Distribution per N.C. Gen. 
Stat. § 97-10.2 
‘Form Ila Order Approving Compromise Settlement Agreement (admit- 


ted liability, medical paid) and Third Party Distribution 

Form IIb Order Approving Compromise Settlement Agreement (denied 

liability, unpaid medical) and Third Party Distribution 

Form IIIa Order for Approving Compromise Settlement Agreements (ad- 

mitted liability, medical paid) 

Form IIIb Order for Approving Compromise Settlement Agreements (de- 

nied liability, unpaid medical) 

(4) Copies of rules, forms and Industrial Commission Minutes can be 
obtained by contacting the Administrator’s Office of the Industrial Commis- 
sion, 430 N. Salisbury Street, Raleigh, North Carolina 27611. 

(5) The Amendments to this Rule are effective March 15, 1995, except as to 
Form 28T, Form 28U, and Form 62 which are effective February 15, 1995. 
(Amended effective January 1, 1992; Amended effective March 15, 1995.) 


Rule 104. Employer’s report of injury. 


(1) An employer shall immediately report to its carrier or administrator any 
injury, or allegation by an employee of an injury, sustained in the course of 
employment for which the attention of a physician is needed or actually 
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sought. Within five (5) days of knowledge of the injury or allegation, the 
employer or carrier/administrator shall file with the Industrial Commission 
and provide a copy to the employee of a Form 19, Employer’s Report of Injury 
to the Employee, if injury causes the employee to be absent from work for more 
than one (1) day and the employee’s medical compensation is greater than an 
amount which is established periodically by the Industrial Commission in its 
Minutes. The employer may record the employee’s or another person’s descrip- 
tion of the injury on said form without admitting the truth of the information. 
(2) This Rule is effective March 15, 1995. 


ARTICLE If. NOTICE OF ACT 


Rule 201. Notice of employment subject to the act. 


(1) Pursuant to the provisions of N.C. Gen. Stat. § 97-93 all employers 
subject to the provisions of the Workers’ Compensation Act shall post in a 
conspicuous location in places of employment a Form 17, Workers’ Compensa- 
tion Notice, to give notice to the employees that they are in an employment 
subject to the provisions of the Workers’ Compensation Act and that their 
employer has obtained workers’ compensation coverage or has qualified as 
self-insured for workers’ compensation purposes. 

(2) Should the employer allow its workers’ compensation coverage to lapse 
or cease to qualify as a self-insured, the employer shall remove within five (5) 
working days any Form 17 and any other notice indicating otherwise. 

(3) The Amendments to this Rule are effective March 15, 1995. 


ARTICLE II. INSURANCE 


Rule 301. Proof of insurance coverage. 


Every employer coming within the provisions of the Act shall file with the 
Industrial Commission proof of compliance with the insurance provisions of 
the Act. This may be accomplished by: 

(1) A notice from the insurance carrier, through the North Carolina Rate 
Bureau, certifying that coverage has been received. 

(2) Qualifying as a self-insured with the North Carolina Department of 
Insurance. 


ARTICLE IV. DISABILITY, COMPENSATION, FEES 


Rule 401. When disability begins for purpose of computing compen- 
sation. 


(1) Ifthe injured employee is not paid wages for the entire day on which the 
injury occurred, the seven-day waiting period prescribed by the Act shall 
include the day of i injury regardless of the hour of the injury. 

(2) If the injured employee is paid wages for the entire day on which he is 
injured and fails to return to work on his next regular workday because of the 
injury, the seven-day waiting period shall begin with the first calendar day 
toe his injury, even though this may or may not be a regularly scheduled 
workday. 

(3) All days, or parts of days, when the injured employee is unable to earn 
a full day’s wages, or is not paid a full day’s wages due to injury, shall be 
counted in computing the waiting period even though the days may not be 
consecutive, and even though these are not regularly scheduled workdays. 
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(4) If the permanent disability period, when added to the temporary 
disability period, exceeds twenty-one (21) days, there is no waiting period. 


Rule 402. Computation of daily wage. 


In all cases involving a fractional part of a week, the daily wage shall be 
computed on the basis of one-seventh of the average weekly wage. 


Rule 403. Manner of payment of compensation. 


(1) All payments of compensation must be made directly to the employee, 
dependent, guardian or personal representative entitled thereto unless other- 
wise ordered by the Industrial Commission. 

(2) All payments of compensation must be made in strict accordance with 
the award issued by the Industrial Commission. 


Rule 404. Termination of compensation. 


(1) Payments of compensation undertaken pursuant to an award of the 
Industrial Commission shall continue until the terms of the award have been 
fully satisfied; provided, however, that in cases where the award is to pay 
compensation during disability, there is a rebuttable presumption that disabil- 
ity continues until the employee returns to work. No application to terminate 
or suspend compensation shall be approved without a formal hearing if the 
effect of such approval is to set aside the provisions of an award of the 
Industrial Commission. ; 

(2) When an employer or carrier/administrator seeks to terminate or sus- 
pend compensation being paid pursuant to N.C. Gen. Stat. § 97-29, for a 
reason other than those specified .in N.C. Gen. Stat. § 97-18(d), payment 
without prejudice, or N.C. Gen. Stat. § 97-18.1(b), trial return to work, the 
employer or carrier/administrator shall notify the employee and the employee’s 
attorney of record, if any, on Form 24 rev., Application to Stop Payment of 
Compensation. The employer or carrier/administrator shall complete the 
blank space in the “Important Notice to Employee” portion of Form 24 rev. by 
inserting a date seventeen (17) days from the date the employer or carrier/ 
administrator deposits the completed Form 24 rev. in the mail to the employee 
and the employee’s attorney of record, if any. The original of the Form 24 rev. 
and the attached documents shall be sent to the Industrial Commission at the 
same time a copy of the Form 24 rev. and attached documents are sent to the 
employee and the employee’s attorney of record, if any. The Form 24 rev. shall 
specify the number of pages of documents attached which are to be considered 
by the Industrial Commission. Failure to specify the number of pages may 
result in the refusal of the Industrial Commission to accept the same for filing. 
If the employee or the employee’s attorney of record, if any, objects by the date 
- inserted on the employer’s Form 24 rev., or within such additional reasonable 
time as the Industrial Commission may allow, the Industrial Commission shall 
set the case for an informal hearing. A copy of any objection shall be sent, with 
any supporting documents, to the employer and carrier/administrator. 

(3) If an employee does not object within the allowed time, the Industrial 
Commission shall review the Form 24 rev. and any attached documentation, 
and an Administrative Decision and Order may be rendered without an 
informal hearing as to whether compensation shall be terminated or sus- 
pended, except as provided in paragraph (6) below. Either party may seek 
administrative review of the Administrative Decision and Order as provided by 
Rule 703. | 

(4) If the employee timely objects to the Form 24 rev., the Industrial 
Commission shall conduct an informal hearing within twenty-five (25) days of 
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the receipt by the Industrial Commission of the Form 24 rev., unless the time 
is extended for good cause shown. The informal hearing may be by telephone 
conference between the Industrial Commission and the parties or their 
attorneys of record, if any. When good cause is shown, the informal hearing 
may be conducted with the parties or their attorneys of record, if any, 
personally present with the Industrial Commission in Raleigh or such other | 
location as is selected by the Industrial Commission. The Industrial Commis- 
sion shall make arrangements for the informal hearing with a view towards 
conducting the hearing in the most expeditious manner under the circum- 
stances. Except for good cause shown, the informal hearing shall be no more 
than thirty (30) minutes, with each side given ten (10) minutes to present its 
case and five (5) minutes for rebuttal. Notwithstanding the above, the 
employer or carrier/administrator may waive the right to an informal hearing, 
and proceed to a formal hearing by filing a request for hearing on a Form 33. 
(5) A decision to terminate, suspend, or continue compensation shall be 
made within five (5) days after the completion of the informal hearing, except 
as provided in paragraph (6) below. Either party may appeal the Administra- 
tive Decision and Order of the Industrial Commission as provided by Rule 703. 
(6) In the event the Industrial Commission is unable to reach a decision 
after an informal hearing, the Industrial Commission shall place the case on 
the formal hearing docket and the employer or carrier/administrator shall be 
required within thirty (30) days of the date of the Administrative Decision and 
Order to file a Form 33, if additional issues are to be addressed, or to notify the 
Industrial Commission that a formal hearing is not currently necessary. The 
effect of placing the case on the docket shall be the same as if the Form 24 rev. 
were denied, and compensation shall continue until such time as the case is 
tte by a Commissioner or a Deputy Commissioner following a formal 
earing. 
(7) Any Administrative Decision and Order shall be mailed to the non- 
prevailing party by certified mail. _ 
(8) The Amendments to this Rule are effective March 15, 1995. 


CASE NOTES 


Cited in Crouse v. Flowers Baking Co., 123 
N.C. App. 555, 473 S.E.2d 372 (1996). 


Rule 404A. Trial return to work. 


(1) Except as provided in subparagraph (7), when compensation for total 
disability being paid pursuant to N.C. Gen. Stat. § 97-29 is terminated 
because the employee has returned to work for the same or a different 
employer, such termination is subject to the trial return to work provisions of 
N.C. Gen. Stat. § 97-32.1. When compensation is terminated under these 
circumstances, the employer or carrier/administrator shall file a Form 28T and 
provide a copy of it to the employee and the employee’s attorney of record, if 
any. 

(2) If during the trial return to work period, the employee must stop 
working due to the injury for which compensation had been paid, the employee 
shall complete and file a Form 28U and provide a copy of the completed form 
to the employer and carrier/administrator. A Form 28U shall contain a section 
which must be completed by the employee’s authorized treating physician 
certifying that the employee’s injury for which compensation had been paid 
prevents the employee from continuing the trial return to work. If the 
employee returned to work with an employer other than the employer at the 
time of injury, the employee must complete the “Employee’s Release and 
Request For Employment Information” section of a Form 28U. 
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(3) Upon receipt of a properly completed Form 28U, the employer or 
carrier/administrator shall forthwith resume payment of compensation for 
total disability. If the employee fails to provide the required certification of the 
authorized treating physician or if the employee fails to execute the “Employ- 
ee’s Release and Request” section of a Form 28U, if required pursuant to 
paragraph (2) above, the employer or carrier/administrator shall not be 
required to resume payment of compensation. Instead, in such circumstances, 
the employer or carrier/administrator shall forthwith return a Form 28U to the 
employee and the employee’s attorney of record, if any, along with a statement 
explaining the reason the Form 28U is being returned and the reason 
compensation is not being reinstated. 

(4) The reinstated compensation shall be due and payable on the date and 
for the period commencing on the date the employer or carrier/administrator 
receives a properly completed Form 28U certifying an unsuccessful return to 
work. Such resumption of compensation shall not preclude the employee’s 
right to seek, nor the employer’s or carrier/administrator’s right to contest, the 
payment of compensation for the period prior or subsequent to such reinstate- 
ment. If it is thereafter determined that any temporary total or temporary 
partial compensation, including the reinstated compensation, was not due and 
payaure a credit shall be given against any other compensation determined to 

e owed. : 

(5) When the employer or carrier/administrator has received a properly 
completed Form 28U and contests the employee’s right to reinstatement of 
total disability compensation, it may suspend or terminate compensation only 
as provided in N.C. Gen. Stat. § 97-18.1 and/or pursuant to the provisions of 

N.C. Gen. Stat. § 97-83 and N.C. Gen: Stat. § 97-84. 
(6) Upon resumption of payment of compensation for total disability, the 
employer or carrier/administrator shall complete and file a Form 62 and/or 
such other forms as may be required by the Workers’ Compensation Act or by 
Industrial Commission rule. A copy of the Form 62 shall be sent to the 
employee and the employee’s attorney of record, if any. | 

(7) The trial return to work provisions do not apply to the following: 

(a) “Medical only” cases, defined as cases in which the employee is not 
absent from work more than one (1) day and in which medical expenses are 
less than the amount periodically established by the Industrial Commission in 
its Minutes; 

aa Cases in which the employee has missed fewer than eight (8) days from 
work; : 

(c) Cases wherein the employee has been released to return to work by the 
authorized treating physician without restriction or limitation except that if 
the authorized treating physician, within forty-five (45) days of the employee’s 
return to work date, determines that the employee is not able to perform the 
job duties assigned, then the employer or carrier/administrator must resume 
benefits. If within the same time period, the treating physician determines 
that the employee may work only with restrictions, then the employee is 
entitled to a resumption of benefits commencing as of the date of the report, 
unless the employer is able to offer employment consistent with the restric- 
tions, in which case a trial return to work period shall be deemed to have 
commenced at the time of the employee’s initial return to work; 3 

(d) Cases wherein the employee has accepted or agreed to accept compen- 
sation for permanent partial disability pursuant to N.C. Gen. Stat. § 97-31, 
unless the trial return to work follows reinstatement of compensation for total 
disability under N.C. Gen. Stat. § 97-29; and 

(e) Claims pending on or filed after January 1, 1995, when the employer or 
carrier/administrator contests a claim pursuant to N.C. Gen. Stat. § 97-18(d) 
within the time allowed thereunder. | 
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(8) This Rule is effective February 15, 1995, and applies to any employee 
who leaves work on or after that date due to a compensable injury. 


Rule 405. Computation of compensation for amputations. 


(1) Amputation of any portion of the bone of a distal phalange of a finger or 
toe at or distal to the visible base of the nail will be considered as equivalent 
to the loss of one-fourth (4) of such finger or toe. 

(2) Amputation of any portion of the bone of the distal phalange of a finger 
or toe proximal to the visible base of the nail will be considered as equivalent 
to the loss of one-half (14) of such finger of toe. 

(3) Amputation through the forearm at a point so distal to the elbow as to 
permit satisfactory use of a prosthetic appliance with retention of full natural 
elbow function shall be considered amputation of the hand. Otherwise, it shall 
be considered amputation of the arm. 

(4) Amputation through the lower leg at a point so distal to the knee as to 
permit satisfactory use of a prosthetic appliance with retention of full natural 
knee function shall be considered amputation of the foot. Otherwise, it shall be 
considered amputation of the leg. 3 ; 


Rule 406. Discount table to be used in determining commuted values. 


The Industrial Commission in its discretion will designate the interest rate 
and methods of computation to be used in arriving at the commuted value of 
unaccrued compensation payments. 


Rule 407. Fees for medical compensation. 


(1) Subject to the provisions of N.C. Gen. Stat. § 97-25.3, Preauthorization, 
the Industrial Commission shall adopt and publish a Fee Schedule, pursuant 
to the provisions of N.C. Gen. Stat. § 97-26(a), fixing maximum fees, except for 
hospital fees pursuant to N.C. Gen. Stat. § 97-26(b), which may be charged for 
medical, surgical, nursing, dental, and rehabilitative services, and medicines, 
sick travel, and other treatment, including medical and surgical supplies, 
original artificial members as may reasonably be necessary at the end of the 
healing period and the replacement of such artificial members when reason- 
ably necessitated by ordinary use or medical circumstances. The fees pre- 
scribed in the applicable published Fee Schedule shall govern and apply in all 
cases. However, in specidl hardship cases where sufficient reason is demon- 
strated to the Industrial Commission, fees in excess of those so published may 
be allowed. Persons who disagree with the allowance of such fees in any case 
may make application for and obtain a full review of the matter before the 
Industrial Commission as in all other cases provided. Copies of this published 
Fee Schedule may be obtained from the Industrial Commission. 

(2) A provider of medical compensation shall submit its statement for 
services within seventy-five (75) days of the rendition of the service or if 
treatment is longer, within thirty (30) days after the end of the month during 
which multiple treatments were provided, or within such other reasonable 
period of time as allowed by the Industrial Commission. However, in cases 
where liability is initially denied but subsequently admitted or determined by 
the Industrial Commission, the time for submission of medical bills shall run 
from the time the health care provider received notice of the admission or 
determination of liability. Within thirty (30) days of receipt of the statement, 
the employer, or carrier, or managed care organization, or administrator on its 
behalf, shall pay or submit the statement to the Industrial Commission for 
approval or send the provider written objections to the statement. If an 
employer, carrier/administrator or managed care organization disputes: a 
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portion of the provider’s bill, it shall pay the uncontested portion of the bill and 
shall resolve disputes regarding the balance of the charges through its — 
contractual arrangement or through the Industrial Commission. If any bill for 
medical compensation services is not paid within sixty (60) days after it has 
been approved by the Industrial Commission and returned to the responsible 
party, or, when the employee is receiving treatment through a managed care 
organization, within sixty (60) days after the bill has been properly submitted 
to an insurer or managed care organization, there shall be added to such 
unpaid bill an amount equal to ten percent (10%), which shall be paid at the 
same time as, but in addition to, such bill, unless late payment is excused by 
the Industrial Commission. When the ten percent (10%) addition to the bill is 
uncontested, payment shall be made to the provider without notifying or 
seeking approval from the Industrial Commission. When the ten percent (10%) 
addition to the bill is contested, any party may request a hearing by the 
Industrial Commission pursuant to N.C. Gen. Stat. § 97-83, and N.C. Gen. 
Stat. § 97-84. 

(3) When the responsible party seeks an audit of hospital charges, and has 
paid the hospital charges in full, the payee hospital, upon request, shall 
provide all reasonable access and copies of appropriate records, without charge 
or fee, to the person(s) chosen by the payor to review and audit the records. 

(4) The responsible employer or carrier/administrator shall pay the state- 
ments of medical compensation providers to whom the employee has been 
referred by the authorized treating physician, unless said physician has been 
requested to obtain authorization for referrals or tests; provided, that compli- 
ance with such request does not unreasonably delay the treatment or service 
to be rendered to the employee. 

(5) It is the responsibility of the carrier, self-insured employer, group 
insured as certified by the North Carolina Department of Insurance, and 
statutory self-insured (state agency or political subdivision) to submit on a> 
yearly basis a Form 51, Consolidated Fiscal Annual Report of “Medicai Only” 
and “Lost Time” Cases. 

(6) Employees shail be entitled to reimbursement for sick travel when the 
travel is medically necessary and the mileage is twenty (20) or more miles, 
round trip, at a rate to be established periodically by the Industrial Commis- 
sion in its Minutes. Employees shall be entitled to lodging and meal expenses, 
at a rate to be periodically established by the Industrial Commission in its 
Minutes, when it is medically necessary that the employee stay overnight at a 
location away from the employee’s usual! place of residence. An employee shall 
be entitled to reimbursement for the costs of parking or a vehicle for hire, when 
the costs are medically necessary, at the actual costs of the expenses, unless 
the Industrial Commission determines the expenses were not reasonable. 

(7) The Amendments to this Rule are effective March 15, 1995. 


Rule 408. Additional medical compensation. 


(1) The Industrial Commission may enter an order as contemplated by N.C. 
Gen. Stat. § 97-25.1 providing for additional medical compensation on its own 
motion or pursuant to a stipulation of the parties or by approval of an 
agreement of the parties for additional medical compensation reflected in a 
Form 21 or a Form 26. 

(2) If the parties have not reached an agreement regarding additional 
medical compensation, an employee may file a claim with the Industrial 
Commission for an order pursuant to the terms of N.C. Gen. Stat. § 97-25.1, 
for payment of additional medical compensation within two (2) years of the 
date of the last payment of medical or indemnity compensation, whichever 
shall last occur. The claim may be made on a Form 18M or by written request 
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to the Industrial Commission. The original and one copy of the claim must be 
filed with the Industrial Commission, one copy must be provided to the 
employer or carrier/administrator, and one copy must be provided to the 
attorney of record, if any. 

(3) Upon receipt of the claim, the Industrial Commission will notify the 
employer or carrier/administrator that the claim has been received by provid- 
ing a copy of a Form 18M or a written claim. The employer or carrier/ 
administrator shall send to the Industrial Commission and to the employee 
and the employee’s attorney of record, if any, a written statement as to whether 
the employee’s request is accepted or denied. If the request is denied, the 
employer or carrier/administrator shall state in writing the grounds for the 
denial and shall attach any supporting documentation to the statement of 
denial. | 

(4) In cases where the employee's right to additional medical compensation 
is contested, a request that a claim be assigned for hearing may be filed with 
the Industrial Commission on a Form 33. 

(5) This Rule applies to injuries by accident occurring on or after July 5, 
1994. 

(6) This Rule is effective March 15, 1995. 


ARTICLE V. AGREEMENTS 


Rule 501. Agreements for payment of compensation. 


(1) To facilitate the prompt payment of compensation within the time 
prescribed in N.C. Gen. Stat. § 97-18, the Industrial Commission will accept 
memoranda of agreements on Industrial Commission forms. The agreements 
may be executed by the employer or the carrier/administrator where compen- 
sation payable under the agreement does not exceed fifty-two (52) weeks. 

(2) In cases where the compensation payable under the agreement exceeds 
fifty-two (52) weeks, the agreement must be executed by the employer as well 
as the carrier/administrator. For good cause shown, this requirement may be 
waived by the Industrial Commission. 

(3) No agreement for permanent disability will be approved until all 
relevant medical, vocational and nursing rehabilitation reports known to exist 
in the case have been filed with the Industrial Commission. 

(4) All memoranda of agreements must be submitted to the Industrial 
Commission in triplicate on Industrial Commission forms, as specified in 
paragraph (6) below. Agreements in proper form and conforming to the 
provisions of the Workers’ Compensation Act will be approved by the Industrial 
Commission and a copy returned to the employer or carrier/administrator and 
a copy sent to the employee, unless amended by award, in which event a copy 
of the award will be returned with the agreement. 

(5) The employer or carrier/administrator, or the attorney of record, if any, 
shall provide the employee, and the employee’s attorney of record, if any, a copy 
of a Form 21, Form 26, Form 26D, and Form 30 when the employee signs said 
forms, and the employer or carrier/administrator will send a copy of a Form 
28B rev. to the employee and the employee’s attorney of record, if any, within 
sixteen (16) days after the last payment of compensation for either temporary 
or permanent disability, pursuant to N.C. Gen. Stat. § 97-18. 

(6) All memoranda of agreements for cases which are currently calendared 
for hearing before a Commissioner or Deputy Commissioner shall be sent 
directly to that Commissioner or Deputy Commissioner at the Industrial 
Commission. Before a case is calendared, or once a case has been continued, or . 
removed, or after the filing of an Opinion and Award, all memoranda of 
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agreements shall be directed to the Claims Department of the Industrial 
Commission. : 

(7) After the employer or carrier/administrator has received a memorandum 
of agreement which has been signed by the employee and employee’s attorney 
of record, if any, it shall have twenty (20) days within which to submit the 
memorandum of agreement to the Industrial Commission for review and 
approval or within which to show good cause for not submitting the memoran- 
dum of agreement signed only by the employee; provided, however, that for 
good cause shown the twenty (20) day period may be extended. 

(8) The Amendments to this Rule are effective March 15, 1995. 


CASE NOTES 


Cited in Crouse v. Flowers Baking Co., 123 
N.C. App. 555, 473 S.E.2d 372 (1996). 


Rule 502. Compromise settlement agreements. 


(1) All compromise settlement agreements must be submitted to the Indus- 
trial Commission for approval. Only those agreements deemed fair and just 
and in the best interest of all parties will be approved. 

(2) No compromise agreement will be approved unless it contains the 
following language or its equivalent: 

(a) Where liability is admitted, that the employer or carrier/administrator 
undertakes to pay all medical expenses to the date of the agreement. 

(b) Where liability is denied, that the employer or carrier/administrator 
undertakes to pay all unpaid medical expenses to the date of the agreement. 
However, where application of this Rule shall work an injustice, it may be 
waived in the discretion of the Industrial Commission. 

(c) That the employee knowingly and intentionally waives the right to 
further benefits under the Workers’ Compensation Act. 

(d) That the employer or carrier/administrator will pay all costs incurred. 

(e) That no rights other than those arising under the provisions of the 
Workers’ Compensation Act are compromised or released. 

(f) That the employee has, or has not, returned to a job or position at the 
same or a greater average weekly wage as was being earned prior to the injury 
or occupational disease. 

(g) Where the employee has not returned to a job or position at the same or 
a greater wage as was being earned prior to the injury or occupational disease, 
that the employee has, or has not, returned to some other job or position, and, 
if so, the description of the particular job or position, the name of the employer 
and the average weekly wage earned. This subsection of the Rule shall not 
apply where the employee is represented by counsel or, even if the employee is 
not represented by counsel, where the employee certifies that partial wage loss 
due to an injury or occupational disease is not being claimed. 

(h) Where the employee has not returned to a job or position at the same or 
a greater average weekly wage as was being earned prior to the injury or 
occupational disease, the agreement shall summarize the employee's age, 
educational level, past vocational training, past work experience, and any 
impairment, emotional, mental or physical, which predates the current injury 
or occupational disease. The parties will be relieved of this duty only upon a 
showing that providing such information creates an unreasonable burden 
upon them. This subsection of the Rule shall not apply where employee is 
represented by counsel or, even if the employee is not represented by counsel, 
where the employee certifies that total wage loss due ‘to an injury or 
occupational disease is not being claimed. 

(3) No compromise agreement will be considered unless the following 
additional requirements are met: 
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(a) All medical, vocational, and rehabilitation reports known to exist, 
including but not limited to those pertinent to the employee’s future earning 
capacity, must be submitted with the agreement to the Industrial Commission 
by the employer, the carrier/administrator, or the attorney for the employer. 

(b) Parties and all attorneys of record must have signed the agreement. 

(4) When a settlement has been reached, the written agreement must be 
submitted to the Industrial Commission within a reasonable time. All compro- 
mise settlement agreements which are currently calendared for hearing before 
a Commissioner or Deputy Commissioner shall be sent directly to that 
Commissioner or Deputy Commissioner at the Industrial Commission. Before 
a case is calendared, or once a case has been continued, or removed, or after the 
filing of an Opinion and Award, all compromise settlement agreements shall be 
directed to the Executive Secretary of the Industrial Commission. 

(5) Once a compromise settlement agreement has been approved by the 
Industrial Commission, the employer or carrier/administrator shall furnish an 
executed copy of said agreement to the employee or his attorney of record, if 


any. 
(6) The Amendments to this Rule are effective March 15, 1995. 


Rule 503. Approval of agreement constitutes award. 


An agreement for the payment of compensation approved by the Industrial 
Commission shall thereupon become an award of the Industrial Commission 
and shall be a part of the record in any further proceedings in the matter. 


ARTICLE VI. CONTESTED CASES 


Rule 601. Denial of liability. 


If the employer or insurance carrier decides to deny liability in any case, a 
detailed statement of the basis of denial must be set forth in a letter of denial, 
which shall be sent to the plaintiff, his attorney currently of record, if any, and 
the Industrial Commission. 

The detailed statement of the basis of denial shall set forth a statement of 
the facts, as alleged by the employer, concerning the injury or any other matter 
in dispute; a statement identifying the source, by name or date and type of 
document, of the facts alleged by the employer; and a statement explaining 
why the facts, as alleged by the employer, do not entitle the employee to 
workers’ compensation benefits. , , 

Such statement shall be provided within 45 days of receipt of Form 18, Form 
18B, or Form 33, and in any case, within twenty-one (21) days from the date 
that a determination is made to deny the claim, or upon order of the Industrial 
Commission. Requests for waivers of this Rule or extensions may be addressed 
to the Commission’s Claims Department. Defendant is not obligated to repeat 
grounds for denial previously given. (Amended effective January 1, 1992.) 


Rule 602. Request for hearing. 


Except as provided by Rule 611(1), contested claims are set on the hearing 
docket only upon the written request of one of the parties. A claim will not be 
set on the hearing docket unless the request for hearing contains the following: 

(1) The basis of the disagreement between the parties, including a state- 
ment of the specific issues raised by the requesting party. 

(2) The date of the injury. ; : 

(3) The part of the body injured. - 

(4) The city and county where the injury occurred. 
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' (5) The names and addresses of all doctors and other expert witnesses 
whose testimony is needed by the requesting party. . 

(6) The names of all lay witnesses to be called to testify for the requesting 
party. : 

(7) An estimate of the time required for the hearing of the case. 

(8) The telephone number(s) and address(es) of the party(ies) requesting the 
hearing. 

Utilization of a Form 33, Request for Hearing, which is completed in full, 
shall be the sole means of compliance with this Rule. A copy of the Request for 
Hearing shall be forwarded to the self-insured employer or insurance carrier if 
not represented, or to the defendant’s attorney, if one has been retained. 


Rule 603. Response to request for hearing. 


No later than forty-five (45) days from receipt of the Request for Hearing, the 
self-insured employer, insurance carrier, or counsel for the defendant(s) shall 
file with the Industrial Commission a response to the Request for Hearing. 

This response shall contain the following: | 

(1) The basis of the disagreement between the parties, including a state- 
ment of the specific issues raised by the plaintiff which are conceded and the 
specific issues raised by the plaintiff which are denied. 

(2) The date of the injury, if it is contended to be different than that alleged 
by the plaintiff. 

(3) The part of the body injured, if it is contended to be different than that 
alleged by the plaintiff. 

(4) The city and county where the injury occurred, if they are contented to 
be different than that alleged by the plaintiff. 

(5) The names and addresses of all doctors and other expert witnesses 
whose testimony is needed by the defendant(s). , 

(6) The names of all lay witnesses known by the defendant(s) whose 
testimony is to be taken. ! 

(7) An estimate of the time required for the hearing of the case. : 

(8) The telephone number(s) and address(es) of the party(ies) responding to 
the Request for Hearing. 

Utilization of a Form 33R, Response to Request for Hearing, which is 
completed in full, shall be the sole means of compliance with this Rule. A copy 
of the Response to Request for Hearing shall be forwarded to all opposing 
parties or their attorneys, if such have been retained. In the event of a request 
for hearing by a defendant, the employee shall not be required to respond. 


Rule 604. Appointment of guardian ad litem. 


(1) In all cases where it is proposed that minors or incompetents shall sue by 
their guardian ad litem, the Industrial Commission shall appoint such 
guardian ad litem upon the written application of a reputable, disinterested 
person closely connected with such minor or incompetent; but if such person 
will not apply, then, upon the application of some reputable citizen; and the 
Industrial Commission shall make such appointment only after due inquiry as 
to the fitness of the person to be appointed. 

(2) In no event, however, shall any compensation be paid directly to the 
guardian ad litem. Rather, compensation payable to a minor or incompetent 
shall be paid as provided in N.C. Gen. Stat. § 97-48 and N.C. Gen. Stat. 
§ 97-49. The use of the word “guardian” in N.C. Gen. Stat. § 97-49 shall mean 
a general guardian appointed by the General Courts of Justice and shall not 
mean a guardian ad litem. | 

(3) The Amendments to this Rule are effective March 15, 1995. 
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Rule 605. Discovery. 


In addition to depositions and production of books and records provided for 
in G.S. § 97-80, parties may obtain discovery by the use of interrogatories as 
follows: , 

(a) Any party may serve upon any other parties written interrogatories, up 
to thirty (380) in number, including subparts thereof, to be answered by the 
party served or, if the party served is a public or private corporation or a 
partnership or association or governmental agency, by any officer or agent, who 
shall furnish such information as is available from the party interrogated. 

Interrogatories may, without leave of the Industrial Commission, be served 
upon any party after the filing of a Form 18, Form 18B, or Form 33, or after 
approval of Form 21. 

Each interrogatory shall be answered separately and fully in writing under 
oath, unless it is objected to, in which event the reasons for objection shall be 
stated in lieu of an answer. The answers are to be signed by the person making 
them and the objections signed by the party making them. The party on whom 
the interrogatories have been served shall serve a copy of the answers, and 
objections, if any, within thirty (30) days after service of the interrogatories. 

If there is an objection to or other failure to answer an interrogatory, the 
party submitting the interrogatories may move the Industrial Commission for 
an order compelling answer. If the Industrial Commission orders answer to an 
interrogatory within a time certain and no answer is made or the objection is 
still lodged, the Industrial Commission may issue an order with appropriate 
sanctions, including but not limited to the sanctions specified in Rule 37 of the 
North Carolina Rules of Civil Procedure. 

(b) Interrogatories may relate to any matters which are not privileged 
which are relevant to the subject matter in the pending action. It is not 
grounds for objection that the information sought will be inadmissible at the 
hearing if the information sought appears reasonably calculated to lead to the 
discovery of admissible evidence, nor is it grounds for objection that the 
examining party has knowledge of the information as to which discovery is 
sought. Answers to interrogatories may be used to the extent permitted by the 
rules of evidence. | | 

(c) Additional methods of discovery as provided by the North Carolina Rules 
of Civil Procedure may be used only upon motion and approval by the 
Industrial Commission. 

(d) Notices of depositions, discovery requests and responses pertinent to a 
pending motion, responses to discovery following a motion or order to compel, 
and post-hearing discovery requests and responses shall be filed with the 
Commission, as well as served on the opposing party. Otherwise, discovery 
requests and responses, including interrogatories and requests for production 
of documents, shall not be filed with the Commission. (Amended effective 
January 1, 1992.) | . | 


Rule 606. Discovery — Post hearing. 

Discovery may not be conducted after the initial hearing on the merits of a 
case unless allowed by order of a Commissioner or Deputy Commissioner. 
Rule 607. Discovery of records and reports. 


(1) Upon written request, any party shall furnish, without cost, the request- 
ing party a copy of any and all medical, vocational and rehabilitation reports, 
and employment records in its possession, within thirty (30) days of the 
request, unless objection is made within that time period. This obligation 
exists whether or not a request for hearing has been filed. This obligation is a 
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continuing one, and any such reports and records which come into the 
possession of a party after receipt of a request pursuant to this Rule shall 
provided to the requesting party within fifteen (15) days from its receipt of 
these reports and records. 

(2) The Amendments to this Rule are effective March 15, 1995. 


Rule 608. Statement about incident leading to claim. 


(1) At the outset of taking a statement, the employer or his agent shall 
advise the employee that the statement is being taken to be used in part to 
determine whether the claim will be paid or denied. Any plaintiff who shall 
give to his employer, or to the carrier on the risk, or to any agent either a 
written or recorded statement of the facts and circumstances surrounding his 
injury shall be furnished a copy of such statement within thirty (30) days after 
request. Further, any plaintiff who shall give a written or recorded statement 
of the facts and circumstances surrounding his injury shall, without request, 
be furnished a copy no less than thirty (30) days prior to a pending hearing. 
Such copy shall be furnished at the expense of the person, firm or corporation 
at whose direction the statement was taken. 

(2) If any person, firm or corporation fails to comply with this rule, then an 
order may be entered by a Commissioner or Deputy Commissioner prohibiting 
that person, firm or corporation, or its representative, from introducing the 
statement into evidence or using any part of it. 


Rule 609. Motions practice in contested cases. 


(1) All motions in cases which are currently calendared for hearing before a 
Commissioner or Deputy Commissioner shall be sent directly to that Commis- 
sioner or Deputy Commissioner at the Industrial Commission. Before a case is 
calendared, or once a case has been continued, or removed, or after the filing 
of an Opinion and Award, motions shall be directed to the Executive Secretary 
of the Industrial Commission. — | 
__ (2) Amotion shall state with particularity the grounds on which it is based, 
the relief sought, and a brief statement of the opposing party’s position, if 
known. Service shall be made on all opposing attorneys of record, or on all 
opposing parties, if not represented. 

(3) Motions to continue or remove a case from the hearing calendar on which 
the case is set must be made well in advance of the scheduled hearing and may 
be made in written or oral form. In all cases the moving party must state that 
the other parties have been advised of the motion and relate the position, if 
known, of the other parties regarding the motion. Oral motions must be 
followed with a written confirmation from the moving party. 

(4) The responding party to a motion shall have ten (10) days after a motion 
is served during which to file and serve copies of response in opposition to the 
motion. The Industrial Commission may shorten or extend the time for 
responding to any motion. 

(5) Notwithstanding the provisions of paragraph (4) above, a motion may be 
acted upon at any time, despite the absence of notice to all parties, and without 
awaiting a response thereto. A party who has not received actual notice of such 
a motion or who has not filed a response at the time such action is taken and 
-who is adversely affected by the action may request reconsideration, vacation, 
or modification thereof. Motions will be determined without oral argument, 
unless the Industrial Commission orders otherwise. | 

(6) In all cases where correspondence relative to a case before the Industrial 
Commission is sent to the Industrial Commission, copies of such correspon- 
dence shall be contemporaneously sent by the same method of transmission, if 
possible, to opposing counsel or, if none, to the opposing party. 
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(7) All motions made before the Industrial Commission must include a 
proposed Order to be considered by the Industrial Commission. 

(8) Except as otherwise expressly provided by statute, rule, or by order of 
the Commission, in computing any period of time prescribed or allowed by the 
Commission’s Rules, by order of the Commission, or by any applicable statute, 
the day of the act, event, or default after which the designated period of time 
begins to run is not to be included. The last day of the period so computed is to 
be included, unless it is a Saturday, Sunday, or a legal holiday, in which event 
the period runs until the end of the next day which is not a Saturday, Sunday 
or a legal holiday. When the period of time prescribed or allowed is less than 
seven (7) days, intermediate Saturdays, Sundays, and holidays shall be 
excluded in the computation. A half holiday shall be considered as other days 
and not as a holiday. Whenever a party has the right to do some act or take 
some proceedings within a prescribed period after the service of any document, 
three (3) days shall be added to the prescribed period. ms i 

(9) The Amendments to this Rule are effective March 15, 1995. 


Rule 610. Pre-trial conference. 


(1) A Commissioner or Deputy Commissioner may order the parties to 
appear at a pre-trial conference to determine specific matters. This conference 
may be conducted at such place and by such method as the Commissioner or 
Deputy Commissioner deems appropriate, including conference telephone 
calls. 

(2) Any party may request a pre-trial conference when that party deems 
that such a conference would aid in settling the case or resolving some issues 
prior to trial. Requests for such pre-trial conferences shall be directed to the 
Chief Deputy Commissioner, unless the claim has already been calendared | 
before a Commissioner or Deputy Commissioner, in which instance, the | 
request shall be directed to that Commissioner or Deputy Commissioner. 

(3) Without a pre-trial conference, a Commissioner or a Deputy Commis- 
sioner may order the parties to prepare a Pre-Trial Agreement. Such Agree- 
ment shall be prepared in a form which substantially complies with the Order 
on Final Pre-Trial Conference adopted in the North Carolina Rules of Practice 
for the Superior and District Courts. Should the parties fail to comply with an 
Order to prepare a Pre-Trial Agreement, the Commissioner or Deputy Com- 
missioner may remove the case from the hearing docket. Should the parties 
thereafter comply with the Order to prepare a Pre-Trial Agreement after the 
removal of the case, the Agreement must be directed to the Commissioner or 
Deputy Commissioner who removed the case from the docket; and the 
Commissioner or Deputy Commissioner will order the case returned to the 
hearing docket as if a Request for Hearing had been filed on the date of the 
Order to return the case to the hearing docket. 

(4) The Amendments to this Rule are effective March 15, 1995. 


- Rule 611. Hearings before the Industrial Commission. 


(1) The Industrial Commission may on its own motion order a hearing or 
rehearing of any case in dispute. 

(2) The Industrial Commission shall set a contested case for hearing in a 
location deemed convenient to witnesses and the Industrial Commission, and 
conducive to an early and just resolution of disputed issues. 

(3) In setting contested cases for hearing, cases in which the payment of 
workers’ compensation benefits is at issue shall take precedence over those 
cases in which the payment of workers’ compensation benefits is not at issue. 

(4) The Industrial Commission will give reasonable notice of hearing in 
every case. Postponement or continuance of a duly scheduled hearing will rest 
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entirely in the discretion of a Commissioner or Deputy Commissioner. Where 
a party has not notified the Industrial Commission of the attorney represent- 
ing the party prior to the mailing of calendars for hearing, notice to that party 
shall constitute notice to the party’s attorney. 

(5) Prior to hearing the only parts of the Industrial Commission file of a 
contested case which are a part of the record on which a decision will be 
rendered are prior Opinion and Awards, form agreements, and orders by the 
Industrial Commission; provided, however, that if provisions of the Workers’ 
Compensation Act designate other documents as part of the record, such 
documents shall also be a part of the record. 

(6) Hearing costs shall be assessed in each case set for hearing, including 
those cases which are settled after being calendared and notices mailed, and 
shall be payable upon receipt of a statement from the Industrial Commission. 

(7) In the event of inclement weather or natural disaster, hearings shall be 
cancelled if the proceedings in the General Court of Justice in the county in 
which the hearings are set are cancelled. 


Rule 612. Depositions and additional hearings. 


(1) When additional testimony is necessary to the disposition of a case, a 
Commissioner or Deputy Commissioner may order the deposition of witnesses, 
such depositions to be taken on or before a day certain not to exceed sixty (60) 
days from the date of the ruling; provided, the date may be postponed for good 
cause shown. Within 30 days following hearing, the parties shall stipulate or 
each apply to the Commissioner or Deputy Commissioner for an order setting 
depositions for all expert witnesses they anticipate deposing if the case is not 
resolved upon the lay testimony. A motion shall be supported by a statement 
that the moving party has made reasonable attempts to obtain an agreement 
among the expert and the parties on the date, place and time of the deposition, 
and whether the expert or opposing party consents to the date proposed. If the 
parties cannot so stipulate, the Commissioner or Deputy Commissioner shall 
‘issue a written order setting the time within which such deposition shall be 
taken. The costs of such depositions shall be borne by the defendants for those 
medical witnesses who examined plaintiff at defendants’ expense, in those 
instances in which defendants are requesting the depositions, and in any other 
case which, in the discretion of the Commissioner or Deputy Commissioner, it 
is deemed appropriate. 

(2) In cases where a party, or an attorney for either party, refuses to 
stipulate medical reports and the case must be reset or depositions ordered for 
testimony of medical witnesses, a Commissioner or Deputy Commissioner may 
in his discretion assess the costs of such hearing or depositions, including 
reasonable attorney fees, against the attorney or his client who refused the 
stipulation. 

(3) Except under unusual circumstances, all lay evidence must be offered at 
the initial hearing. Lay evidence can only be offered after the initial hearing by 
order of a Commissioner or Deputy Commissioner. (Amended effective January 
1, 1992.) 


Rule 613. Dismissals and removals. 


(1) No claim filed under the Workers’ Compensation Act shall be dismissed 
without prejudice at plaintiff’s instance except upon order of the Industrial 
Commission and upon such terms and conditions as justice requires; provided, 
eee that no voluntary dismissal shall be granted after the record in a case 
is closed. 
(2) Unless otherwise ordered by the Industrial Commission, a plaintiff shall 
sie year from the date of the Order of Voluntary Dismissal to reinstitute 
is claim. 
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(3) When a plaintiff has not requested a hearing within a year of the filing 
of an Order of Removal requested by the plaintiff or necessitated by plaintiff’s 
conduct, and not pursued the claim, the opposing party, or the Industrial 
Commission upon its own motion, may move the Industrial Commission to 
dismiss with prejudice for failure to prosecute. (Amended effective January 1, 
1992.) i ; 


Rule 614. Attorneys retained for proceedings. 


(1) Any attorney who accepts employment in a proceeding before the 
Industrial Commission shall immediately notify in writing the Industrial 
Commission of an appearance, at which time the attorney shall be attorney of 
record. A copy of this notice shall be served on all other counsel and to all 
unrepresented parties. Thereafter, all notices required to be served on a party 
shall be served upon the attorney at the business address provided, and no 
direct contact or communication concerning or affecting contested matters may 
be made with the attorney’s client by the opposing party or any person on its 
behalf, without the attorney’s permission, except providers of medical compen- 
sation and except as otherwise required by law or Industrial Commission 
Rules and Forms. . | 

(2) Any attorney who wishes to withdraw from employment in a proceeding 
before the Industrial Commission shall file with the Industrial Commission, in 
writing: 

(a) A Motion to Withdraw which shall contain a statement of reasons for the 
request and a statement that the reasons for the request have been served on 
the client or clients from whose employment the attorney wishes to be allowed 
to withdraw. . 

(b) A Motion to Withdraw before an award is made shall state whether the 
withdrawing attorney requests an attorney fee from the represented party 
once an award of compensation is made or approved. An attorney replacing a 
withdrawn attorney shall be deemed to have received notice of the request of 
the withdrawing attorney in regards to the attorney fee request. 

(3) The employment of an attorney so petitioning for permission to with- 
draw may be terminated only by written permission of the Industrial Com- 
mission. 

(4) An award of the Industrial Commission does not release an attorney as 
the attorney of record. The attorney of record may, upon Motion to Withdraw, 
be released by written permission of the Industrial Commission. sites 

(5) The Amendments to this Rule are effective March 15, 1995. 


Rule 615. Disqualification of Deputy Commissioner or Commissioner. 


In his discretion, any Commissioner or Deputy Commissioner may disqual- 
ify himself from the hearing of any case before the Industrial Commission. For 
good cause shown, a majority of the Commission may remove a Commissioner 
or Deputy Commissioner from hearing a case. 


ARTICLE VII. APPEALS 


Rule 701. Appeal to the Full Commission. 


(1) A letter expressing an intent to appeal shall be considered notice of 
appeal to the Full Commission within the meaning of-N.C.G.S. § 97-85, 
provided that it clearly specifies the Order or Opinion and Award from which 
appeal is taken. | | 

(2) After receipt of notice of appeal, the Industrial Commission will supply 
to the appellant Form 44 upon which he must state the grounds for his appeal. 
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The grounds must be stated in particularity, including the specific errors 
allegedly committed by the Commissioner or Deputy Commissioner and the 
pages in the transcript on which the alleged errors are recorded. Failure to 
state with particularity the grounds for appeal shall result in abandonment of 
such grounds as provided in paragraph (3). The form completed by appellant, 
along with appellant’s brief, must be filed with the Industrial Commission, 
copies to appellee, within twenty-five (25) days of appellant’s receipt of the 
transcript of the record, or receipt of notice that there will be no transcript, 
unless the use of such form shall, in the discretion of the Industrial Commis- 
sion, be waived. | 

(3) Particular grounds for appeal not set forth in the application for review 
shall be deemed to be abandoned and argument thereon shall not be heard 
before the Full Commission. A non-appealing party is not required to file 
conditional assignments of error in order to preserve his rights for possible 
further appeals. : 

(4) When an appeal is made to the Full Commission, appellant’s brief, if any, 
in support of his grounds for appeal, shall be filed in triplicate with the 
Industrial Commission, with written statement of service of copy by mail or in 
person on appellee, with the Form 44 upon which he has stated particular 
grounds for his appeal, within twenty-five (25) days after receipt of the 
transcript, or receipt of notice that there will be no transcript. Thereafter, 
appellee shall have twenty-five (25) days from receipt of appellant’s brief 
within which to file a reply brief in triplicate with the Industrial Commission, 
with written statement of service of copy by mail or in person on appellant. If 
appellant files no brief, appellee shall file his brief within twenty-five (25) days 
after appellant’s time for filing brief has expired. When a party to an appeal 
has not filed a brief, he will not be allowed oral argument before the Full 
Commission. If both parties appeal, they shall each file an appellant’s and 
appellee’s brief on the schedule set forth herein. The parties may stipulate to 
_a single extension of time for each party, not to exceed 30 days, if the matter 
has not been calendared for hearing. | 

(5) During the process of appeal to the Full Commission, any motions by 
either party shall be filed in triplicate with the Full Commission, copy to the 
other parties. 

(6) No new evidence will be presented to, or heard by the Full Commission. 
Cases should be cited by North Carolina reports, and preferably, to Southeast- 
ern reports as well. Counsel shall not discuss matters outside the record, assert 
personal opinions or relate personal experiences, or attribute unworthy acts or 
motives to opposing counsel unless it is alleged in good faith that such 
materially affected the case. 

(7) Ruling on a motion for a new hearing to take additional evidence will be 
governed by the general law of the State for the granting of new trials on the 
grounds of newly discovered evidence. Such motion must be written, supported 
by an affidavit, and may be argued before the Full Commission at the time of 
the hearing on appeal. 

(8) The Industrial Commission or any one of the parties with permission of 
the Industrial Commission may waive oral argument before the Full Commis- 
sion. In the event of such waiver, a decision, based on the record, exceptions 
and briefs, if any, will be filed by the Full Commission. 

(9) A plaintiff appealing the amount of a disfigurement award shall person- 
ally to permit the Full Commission to view the disfigurement. (Amended 
effective January 1, 1992.) 


Rule 702. Appeal to the court of appeals. 


(1) Except as otherwise provided in N.C.G.S. § 97-86, in every case ap- 
pealed to the North Carolina Court of Appeals, the rules governing appeals in 
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ordinary civil actions as set forth in the Rules of Appellate Procedure shall 
apply. The running of the time for filing and serving a notice of appeal is tolled 
as to all parties by a timely motion filed by any party to amend, to make 
additional findings or to reconsider the decision, and the full time for appeal 
commences to run and is to be computed from the entry of an Order upon any 
of these motions. , 3 

(2) If the parties cannot agree on the record on appeal, appellant shall 
furnish the Chairman of the Industrial Commission, or his designee, one (1) 
copy of the proposed record on appeal, objections and/or proposed alternative 
record on appeal at the time request is made to the Chairman, or his designee, 
to settle same. The hearing to settle the record on appeal shall be held at the 
offices of the Industrial Commission, or by telephone conference. 

(3) The amount of the appeal bond shall be set by the Chairman, or his 
designee. (Amended effective January 1, 1992.) 


Rule 703. Appeals from administrative decisions. 


(1) Orders, Decisions, and Awards made in a summary manner, without 
detailed findings of fact, including Decisions on applications to approve 
agreements to pay compensation and medical bills, applications to approve the 
termination or suspension of compensation, applications for change in treat- 
ment or providers of medical compensation, applications to change the interval 
of payments, and applications for lump sum payments of compensation may be 
appealed by filing a Motion for Reconsideration with the Industrial Commis- 
sion and addressed to the Administrative Officer who made the Decision or 
may be appealed by requesting a hearing within fifteen (15) days of receipt of 
the Decision or receipt of the ruling on a Motion to Reconsider. Said issues may 
also be raised and determined at a subsequent hearing. 

(2) Motions for Reconsideration shall not stay the effect of the Order, 
Decision or Award; provided, that the Administrative Officer making the 
Decision or a Commissioner may enter an Order staying its effect pending the 
ruling on the Motion for Reconsideration or pending a Decision by a Commis- 
sioner or Deputy Commissioner following a formal hearing. In determining 
whether or not to grant a stay, the Commissioner or Administrative Officer will 
consider whether granting the stay will frustrate the purposes of the Order, 
Decision, or Award. | 

(3) Any appeal made by requesting a hearing shall be made to the Industrial 
Commission and filed with the Industrial Commission’s Docket Director. The 
Industrial Commission shall designate a Commissioner or Deputy Commis- 
sioner to hear the appeal. The Commissioner or Deputy Commissioner hearing 
the matter shall consider all issues de novo, and no issue shall be considered 
moot solely because the Order has been fully executed during the pendency of 
the hearing. 7 

(4) The Amendments to this Rule are effective March 15, 1995. 


ARTICLE VIII. RULES OF THE COMMISSION 


Rule 801. Waiver of the rules. 


In the interest of justice, these rules may be waived by the Industrial 
Commission. The rights of any unrepresented plaintiff will be given special 
consideration in this regard, to the end that a plaintiff without an attorney 
aaa not be prejudiced by mere failure to strictly comply with any one of these 
rules. 


704 


Rule 802 WORKERS’ COMPENSATION RULES Rule 803 


Rule 802. Sanctions. 


Upon failure to comply with any of the aforementioned rules, the Industrial 
Commission may subject the violator to any of the sanctions outlined in Rule 
37 of the North Carolina Rules of Civil Procedure, including reasonable 
attorney fees to be taxed against the party or his counsel whose conduct 
necessitates the order. 


Rule 803. Procedure for Workers’ Compensation rule making by the 
Industrial Commission. 


Prior to adopting, deleting, or amending any Workers’ Compensation Rule of 
the Industrial Commission which affects the substantive rights of parties, the 
Industrial Commission will give at least thirty (30) days’ notice of the proposed 
change in rules. Such notice will be given by publishing, in a newspaper or 
newspapers of general circulation in North Carolina, notice of such proposed 
change. Such notice will include an invitation to any interested party to submit 
in writing any objection, suggestion or other comment with respect to the 
proposed rule change or to appear before the Full Commission at a time and 
place designated in the notice for the purpose of oe heard with respect to the 
proposed rule change. 
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Form 1 3 WORKERS’ COMPENSATION RULES Form 1 
FORMS 


Form 1. Distribution of third party funds with attorney. 
NORTH CAROLINA INDUSTRIAL COMMISSION 


TEC ING Cae 
) 
Employee, ) | 
Plaintiff; ) ORDER 
| ) 
V. ) DIRECTING DISTRIBUTION 
) 
) OF 
Employer; ) 
. ) THIRD PARTY RECOVERY 
) 
Carrier; ) peaye 
Defendants.) 


) 
bet ea Ste a tinmeitieion SE Loran ) DEPUTY COMMISSIONER 


THIRD PARTY Ga this Acaeneds 


FILED: 


Application for an order directing distribution of third party funds in this 
case has been submitted to the Industrial Commission. 


APPEARANCES 


Plaintiff: 
Defendants: 
Third Party Tort-Feasor: 


* *K K *K KF K K X 


Pursuant to the provisions of N.C. Gen. Stat. § 97-10.2, the third party 
funds shall be distributed as follows: 


1. The sum of $ shall be paid the workers’ compensation carrier in full 
settlement of its subrogation interest. 


2. The sum of $___ shall be paid plaintiff. 


3. An attorney fee not to exceed 331% percent of the third party funds shall 
be deducted from such funds and paid directly to plaintiff’s counsel. This 
fee shall be paid by the parties in proportion to the amount each receives 
out of the recovery, as by statute provided. 


4. The sum of $____, to plaintiff’s counsel in reimbursement for litiga- 
tion expenses and costs, from the shares of the parties in proportion to the 
amount each receives out of the recovery. 
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The workers’ aes sf carrier shall pay the costs due the Industrial 
Commission. 


DEPUTY COMMISSIONER 
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Form IIa. Compromise settlement agreement (admitted liability, med- 
ical paid), and distribution of third party funds. 


NORTH CAROLINA INDUSTRIAL COMMISSION 


Tee NOt 
) 
Employee, ) 
Plaintiff; ) ORDER 
) APPROVING COMPROMISE 
) SETTLEMENT AGREEMENT 
) AND 
V. ) DIRECTING DISTRIBUTION 
) 
) OF 
Employer; ) 
) THIRD PARTY RECOVERY 
) | 
Carrier; ) BY 
Defendants.) 


Ee GLE ------------) DEPUTY COMMISSIONER 


) 
| ) 
THIRD PARTY TORT-FEASOR;) 
THIRD PARTY CARRIER. ) 

) 


FILED: 


A compromise settlement agreement and an application for an order 
directing distribution of third party funds in this case have been submitted to 
the Industrial Commission. 


APPEARANCES 
Plaintiff: 
Defendants: | 
Third Party Tort-Feasor: 


* EK K KF K K RK K 


After giving due consideration to all matters involved in this.case, and upon 
defendants’ stated or implied representation that all known medical reports 
concerning the subject injury have been submitted to the Industrial Commis- 
sion, per Rule 502(c)(1), the undersigned is of the opinion that the compromise 
settlement agreement is fair and equitable, probably in the best interest of all 
parties, and should be APPROVED. | 


IT IS THEREFORE ORDERED that the third party funds in the amount of 
be distributed in accordance with N.C. Gen. Stat. § 97-10.2, as follows: 


1. The sum of $ , subject to counsel fee, shall be paid the workers’ 
compensation carrier in full settlement of its subrogation interest. 


2. The sum of $ 


, subject to counsel fee, shall be paid plaintiff. 
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3. An attorney fee in the amount of $ is hereby approved and shall be 
deducted from the compensation paid by the parties, in proportion to the 
amount each receives out of the recovery as by statute provided. 


4. The sum of $_______, to plaintiff’s counsel in reimbursement for litiga- 
tion expenses and costs, from the shares of the parties in proportion to the 
amount each receives out of the recovery. 


5. The workers’ compensation carrier shall pay the costs due the Industrial 
Commission. 


Compliance with the agreement, together with the foregoing provisions of 
this Order, shall fully acquit and discharge defendants from any further 
liability under the Workers’ Compensation Act by reason of plaintiff’s injury by 
accident giving rise hereto. 


It is to be noted, however, that this Order does not purport to approve, 
resolve or address any issue or matter over which the Industrial Commission 
has no jurisdiction, whether or not such issue or matter is referred to in the 
compromise settlement agreement executed by the parties in this action. 


DEPUTY COMMISSIONER 
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Form IIb. Compromise settlement er oemnent (denied liabulity, uripaid 
medicals) and distribution of third party funds. 


NORTH CAROLINA INDUSTRIAL COMMISSION 
ae ON eer 


3 ) 
Employee, ) 
Plaintiff; ) ORDER 
) APPROVING COMPROMISE 
) SETTLEMENT AGREEMENT 


) AND 1 
Vv. ) DIRECTING DISTRIBUTION 
) 
) OF 
Employer; ) _. 
) THIRD PARTY RECOVERY 
, 
Carrier; ) BY 
Defendants. ) 


) 
ea i ar cea ee) a feet tant ts ) DEPUTY COMMISSIONER 
) 


) 
THIRD PARTY TORT-FEASOR.) 
JP Nh as 9) 


FILED: 


A compromise settlement agreement and an application for an order 
directing distribution of third party funds in this case has been submitted to 
the Industrial Commission. 


APPEARANCES 


Plaintiff: 
Defendants: 
Third Party Tort-Feasor: 


kK KK OK K KOK 


After giving due consideration to all matters involved in this case, and upon 
defendants’ stated or implied representation that all known medical reports 
concerning the subject injury have been submitted to the Industrial Commis- 
sion per Rule 502(c)(1), the undersigned is of the opinion that the compromise 
settlement agreement is fair and equitable, probably in the best interest of all 
parties, and should be APPROVED. 


_It is expressly recognized that plaintiff’s claim is strongly contested, that 
defendants are not by the agreement admitting, nor is the Industrial Commis- 
sion finding liability and that plaintiff, by accepting the agreement which 
provides for payment only of unpaid medical bills, is avoiding the risk that the 
claim will be totally denied by the Industrial Commission. 


Pursuant to the provisions of N.C. Gen. Stat. § 97-10.2, the third party 
funds shall be distributed as follows: 
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1% 


2. 


. An attorney fee in the amount of $ 


5. 


The sum of $ , Subject to counsel fee, shall be paid the workers’ 
compensation carrier in full settlement of its subrogation interest. 


The sum of $ 


, Subject to counsel fee, shall be paid plaintiff. 


is hereby approved and shall be 
deducted from the compensation paid by the parties, in proportion to the 
amount each receives out of the recovery, as by statute provided. 


. The sum of $_____, to plaintiff’s counsel in reimbursement for litiga- 


tion expenses and costs, from the shares of the parties in proportion to the 
amount each receives out of the recovery. 


The workers’ compensation carrier shall pay the costs due the Industrial 
Commission. 


Compliance with the agreement, together with the foregoing provisions of 
this Order, shall fully acquit and discharge defendants from any further 
liability under the Workers’ Compensation Act by reason of plaintiff’s injury by 
accident giving rise hereto. 


It is to be noted, however, that this Order does not purport to approve, 
resolve or address any issue or matter over which the Industrial Commission 
has no jurisdiction, whether or not such issue or matter is referred to in the 
compromise settlement agreement executed by the parties in this action. 


DEPUTY COMMISSIONER 


711 


Form Illa : WORKERS’ COMPENSATION RULES Form IIla 


Form IIIa. Compromise settlement agreement (admitted liability, 
medicals paid). 


NORTH CAROLINA INDUSTRIAL COMMISSION 
Io Calo. 6 ees 


) 
Employee, ) 
Plaintiff; _) ORDER 
APPROVING COMPROMISE 
SETTLEMENT AGREEMENT 


BY 


) 
) 
) 
) 

Employer; 
) DEPUTY COMMISSIONER 
) 3 


Carrier; 
eeu 4 


FILED: 


A compromise settlement agreement in this case has been submitted to the 
Industrial Commission. 


APPEARANCES 


Plaintiff: 
Defendants: 


* KF K KK KK K 


The parties now have executed and submitted for approval a compromise 
settlement agreement. That agreement is incorporated herein by reference, 
and is approved in the amount of $____. Compliance with the terms of the 
agreement shall discharge defendants from further liability under the Work- 
ers’ Compensation Act by reason of the injury giving rise to this claim. 


An attorney’s fee of $____ is approved for plaintiff’s counsel. This amount 
shall i deducted from the sum due plaintiff and paid directly to plaintiff's 
counsel. 


It is to be noted, however, that this Order does not purport to approve, 
resolve or address any issue or matter over which the Industrial Commission 
has no jurisdiction, whether or not such issue or matter is referred to in the 
compromise settlement agreement executed by the parties in this action. 


Defendants shall pay the costs. 


DEPUTY COMMISSIONER 
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Form IIIb WORKERS’ COMPENSATION RULES 


Form IIIb. Bair ous settlement agreement (denied liability, un- 
paid medicals). 


NORTH CAROLINA INDUSTRIAL COMMISSION 


I.G; NOu- 
; ) 
Employee, ) 
Plaintiff; ) ORDER 
) APPROVING COMPROMISE . 
V. SETTLEMENT AGREEMENT 
aa BY 
Employer; ; 
) DEPUTY COMMISSIONER 
Carrier; ) 
Defendants.) 
) 


FILED: 


A compromise settlement agreement in this case has been submitted to the 
Industrial Commission. 


APPEARANCES 


Plaintiff: 
Defendants: 


* OK K K K K K K 


The parties now have executed and submitted for approval a compromise 
settlement agreement. That agreement is incorporated herein by reference, 
and is approved in the amount of $___.. Compliance with the terms of the 
agreement shall discharge defendants from further liability under the Work- 
ers Compensation Act by reason of the injury giving rise to this claim. 


It is expressly recognized that plaintiff’s claim is strongly contested, that 
defendants are not by this agreement admitting, nor is the Industrial Com- 
mission finding liability and that plaintiff, by accepting the agreement which 
provides for payment only of unpaid medical bills, is avoiding the risk that the 
claim will be totally denied by the Commission. 


An attorney’s fee of $____ is approved for plaintiff’s counsel. This amount 
shall be deducted from the sum due plaintiff and paid directly to plaintiff's 
counsel. 


It is to be noted, however, that this Order does not purport to approve, 
resolve or address any issue or matter over which the Industrial Commission 
has no jurisdiction, whether or not such issue or matter is referred to in the 
compromise settlement agreement executed by the parties in this action. 


Defendants shall pay the costs. 


DEPUTY COMMISSIONER 
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Index to Workers’ Compensation Rules of the North 
Carolina Industrial Commission 


AGREEMENTS. 
Approval. 
Constituting award, Rule 503. 
Compromise settlement agreements, Rule 
502. 
Payment of compensation, Rule 501. 


AMPUTATIONS. 
Computation of compensation, Rule 405. 


APPEALS. 
Administrative decisions, Rule 703. 
Commission. 

‘Appeal to full commission, Rule 701. 
Court of appeals, Rule 702. 


ATTORNEYS AT LAW. 
Contested cases. 
Retaining for proceeding, Rule 614. 


C 


COMMISSION. 
Forms. 

Supplying, Rule 103. 
Hours of business, Rule 101. 
Location of offices, Rule 101. 
Transaction of business, Rule 102. 


COMPENSATION. 
Computation. ; 
Amputations, Rule 405. 
When disability begins, Rule 401. 
Discount tables. 
Use in determining commuted values, Rule 
406. 
Fees. 
Medical treatment, Rule 407. 
Additional compensation, Rule 408. 
Payment. 
Agreements, Rule 501. 
Manner of payment, Rule 403. 
Termination, Rule 404. 
Wages. 
Computation of daily wage, Rule 402. 


COMPROMISE SETTLEMENT 
AGREEMENTS, Rule 502. 
Order approving, Forms IIIa, IIIb. 


CONTESTED CASES. 
Attorneys at law. 
Retaining for proceeding, Rule 614. 
Commissioner or deputy commissioner. 
Disqualification, Rule 615. 
Denial of liability, Rule 601. 
Depositions, Rule 612. 


CONTESTED CASES —Cont’d 
Discovery, Rule 605. 

Post hearing, Rule 606. 
Dismissals, Rule 613. 
Guardian ad litem. 

Appointment, Rule 604. 
Hearings. 

Additional hearings, Rule 612. 
Industrial commission, Rule 611. 
Request, Rule 602. 

Response to, Rule 603. 
Medical records, Rule 607. 
Motions practice, Rule 609. 
Pretrial conference, Rule 610. 
Rehabilitation records, Rule 607. 
Removals, Rule 613. 

Statement upon incident leading to 

claim, Rule 608. 


COURT OF APPEALS. 
Appeals to, Rule 702. 


COVERAGE BY ACT. 
Posting by notice, Rule 201. 


D 
DEPOSITIONS. 
Contested cases, Rule 612. 
DISABILITY. 


When disability begins. 
Purpose of computing compensation, Rule 
. 401. ; 


DISCOVERY. 

Contested cases, Rule 605. 
Post hearing, Rule 606. 
Records and reports, Rule 607. 


EK 


EMPLOYER’S INJURY REPORT, Rule 
104. 


FEES. 
Medical treatment, Rule 407. 
Additional compensation, Rule 408. 


FORMS. 
Order approving compromise settlement 
agreement. 
Admitted liability, medical paid, Form IIIa. 
Denied liability, unpaid medical, Form IIb. 
Supplying by commission, Rule 103. 
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WORKERS’ COMPENSATION RULES 


FORMS —Cont’d 
Third party recovery. 
Order approving compromise settlement 
agreement. 
Admitted lability, medical paid, Form 
IIa. 
Denied liability, unpaid medical, Form 
IIb. 
Order directing distribution, Form I. 


G 


GUARDIAN AD LITEM. 
Appointment, Rule 604. 


H 


HEARINGS. 
Contested cases. 
Additional hearings, Rule 612. 
Industrial commission, Rule 611. 
Request for hearing, Rule 602. 
Response to, Rule 603. 


I 
INSURANCE. 
Proof of coverage, Rule 301. 
M 
MOTIONS. 
Contested cases, Rule 609. 
N 
NOTICE. 
Coverage by act. 
Posting, Rule 201. 
O 


OFFICES. 
Hours of business, Rule 101. 
Location, Rule 101. 


P 


PRETRIAL CONFERENCE. 
Contested cases, Rule 610. 


R 


RECORDS. 
Contested cases. 
Medical and rehabilitation records, Rule 
607. 


REPORT OF INJURY. 
Employer’s duty, Rule 104. 


RETURN TO WORK. 
Trial return to work, Rule 404A. 


RULES. 
Procedure for rulemaking, Rule 803. 


Ss 


SANCTIONS. 
Failure to comply with rules, Rule 802. 


T 


TERMINATION OF COMPENSATION, 
_ Rule 404. 


THIRD PARTIES. 


Forms. 


Order directing distribution of recovery, 
Form I. 
Order approving compromise settlement 
agreement, Forms Ila, IIb. 


TRIAL RETURN TO WORK, Rule 404A. 
Ww 


WAGES. ; 
Computation of daily wage, Rule 402. 


WAIVER OF RULES, Rule 801. 
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RULES FOR MEDIATED SETTLEMENT AND 
NEUTRAL EVALUATION CONFERENCES OF 
THE NORTH CAROLINA INDUSTRIAL 
COMMISSION 


Effective January 16, 1996, with amendments received through August 20, 


1998. : 

Rule Rule 
1. Order for mediated settlement conference. 8. Mediator certification and decertification. 
2. Selection of mediator. 9. Rules for neutral evaluation. 
3. The mediated conference. 10. Waiver of rules. 
4. Duties of parties, representatives, and at- © 44 Motions. 

EN os 12. Miscellaneous. 
5. Sanctions. 
6. Authority and duties of mediators. Index follows Rules. 
7. Compensation of the mediator. 


Rule 1. Order for mediated settlement conference. 


(a) Mediation upon agreement of the parties. If the parties to a workers’ 
compensation claim or state tort claim agree to mediate their claim, they may 
schedule and proceed with mediation on their own, or they may submit a 
request for a mediation order pursuant to Rule 1(d). No order from the 
Commission is necessary if the parties mutually agree to mediate, but the 
mediator shall file a report of mediation with the Commission as required by 
Rule 6(b)(4). If the parties proceed with mediation in the absence of an order 
from the Commission, and the Commission thereafter enters a mediation 
order, the parties shall timely notify the Commission that they have agreed 
upon the selection of a mediator or, if the mediation conference has been 
completed, that they request to be excused from any further mediation 
obligations pursuant to Rule 1(g). 

(b) Referral Upon Receipt of a Form 33 Request for Hearing. In any case in 
which the Commission receives a Form 33 Request for Hearing, the Commis- 
sion shall order that disputed case to a mediated settlement conference. 

(c) By Order of the Commission. Commissioners, Deputy Commissioners, 
the Commission’s Dispute Resolution Coordinator, and such other employees 
as the Commission Chairman may designate from time to time may, by written 
_ order, require the parties and their representatives to attend a mediated 
settlement conference concerning a dispute within the tort and workers’ 
compensation jurisdiction of the Commission. Requests to dispense with or 
defer a mediation conference shall be addressed to the Dispute Resolution — 
Coordinator. Unless the context otherwise requires, references to the “Com- 

mission” in these rules shall mean the Dispute Resolution Coordinator. 

_ (d) Mediation upon request of a party. If a case is not otherwise ordered to a | 
mediated settlement conference, a party may move the Commission to order 
such a conference. Such motion shall state the reasons why the order should be 
allowed and, if the case is pending on the hearing docket, whether the party 
prefers for the case to be set for hearing on the next docket, for it to not be 
_ heard until further notice from the parties, or for it to not be set before a 
specified date. The motion shall be served on non-moving parties. Responses 
may be filed in writing with the Commission within 10 days after the date of 
the service of the motion. The Commission may require that any motion for a 
mediation order be submitted on a form provided by the Commission. 
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Rule 1 RULES FOR MEDIATED SETTLEMENT CONFERENCES Rule 1 


(e) Timing of the order. The order requiring mediation may be issued 
whenever it appears that the parties have a dispute arising under the Workers’ 
Compensation Act or Tort Claims Act. | 

(f) Content of order. The Commission’s order shall (1) require that the 
mediated settlement conference be held in the case, that pertinent documents 
be exchanged and that any specified discovery be completed prior to the 
conference; (2) establish a deadline for the pre-conference exchange of docu- 
ments and other discovery, and for the completion of the conference; (3) provide 
a period within which the parties may select a mediator by mutual agreement 
(see Rule 2); (4) state the rate of compensation of the Commission-appointed — 
mediator in the event that the parties do not exercise their right to select a 
mediator pursuant to Rule 2; (5) state that the parties shall be required to pay 
the mediator’s fee at the conclusion of the settlement conference unless 
otherwise ordered by the Commission (see Rule 7); and, (6) may specify a date 
for an Industrial Commission hearing should the parties fail to reach .a 
settlement. 

(g) Motion to dispense with or defer mediated settlement conference. Media- 
tion may be dispensed with or canceled by the Commission, but may not be 
dispensed with or canceled by the parties or the mediator, unless the parties 
have agreed, subject to Commission approval, on a full and complete resolution 
of all disputed issues set forth in the request for hearing filed in the case, and 
have given notice of the settlement to the Dispute Resolution Coordinator. As 
used herein, the terms “dispensed with” and “canceled” shall mean and refer to 
setting aside or rescinding the mediation order(s) entered in the case, or 
excusing the parties from their obligations under the order(s) or these rules. 
Within 55 days of the filing of a Form 33 Request for Hearing, or otherwise 
within 21 days of the date of the Commission’s order entered pursuant to Rules 
l(c) and 1(d), a party may move to dispense with or defer the conference. Such 
motion shall state the reasons the relief is sought, and must be received by the 
Dispute Resolution Coordinator within the applicable 21 or 55 day deadline. 
For good cause shown, the Commission may grant the motion. However, failure 
to file a motion to dispense with mediated settlement conference within the 
above stated 21 or 55 day deadline and after a mediator has been appointed 
may result in the moving party or parties, or other responsible person, being 
required to pay an administrative fee of up to $100.00 to the Commission. 

(h) Exemption from mediated settlement conference. In order to provide for 
the most efficacious use of mediation and neutral evaluation procedures, the 
Commission may specify, by type or kind, those cases to be ordered into or 
excluded from mediation and neutral evaluation procedures. The State shall 
not be compelled to participate in a mediation or neutral evaluation procedure 
with a prison inmate. 

(i) Motion to authorize the use of neutral evaluation procedures. The parties 
may move the Commission to authorize the use of a neutral evaluation 
procedure in lieu of a mediated settlement conference. The Commission may 
require that such motion be filed on a form provided by the Commission, and 
such motion shall be filed within 55 days of the filing of a Form 33 Request for 
Hearing, or otherwise within 21 days of the order requiring a mediated — 
settlement conference entered pursuant to Rules 1(c) and 1(d), and shall state: 

(1) that all parties consent to the motion. 

(2) that the neutral and the parties have agreed upon the selection and all 
terms of compensation of the neutral selected; 

(3) the name, address and telephone number of the neutral selected by the 
parties; 

(4) the names of all persons and entities the parties have agreed to excuse 
from attending the proceeding; and | 

(5) such other information as may be required by the Commission. 
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Rule 2 RULES FOR MEDIATED SETTLEMENT CONFERENCES Rule 2 


If the parties are unable to agree to the selection of a neutral or the persons 
excused from attending, then the Commission shall deny the motion for 
authorization to use a neutral evaluation procedure and the parties shall 
attend the mediated settlement conference as originally ordered by the 
Commission. If the parties are able to timely agree on the above matters, then 
the Commission may order the use of a neutral evaluation proceeding. 
Provided, however, that the Commission will not order the use of a neutral 
aes proceeding in any case in which the plaintiff is not represented by 
counsel. 

) Cases involving plaintiffs not represented by counsel. Unless an unrepre- 
sented plaintiff requests that the plaintiff’s case be mediated, the Commission 
shall enter an order dispensing with mediation. (Effective January 1, 1990; 
Amended effective August 20, 1998.) 


Rule 2. Selection of mediator. 


(a) By agreement of parties. The parties may choose a mediator by agree- 
ment within 55 days of the filing of a Form 33 Request for Hearing, or 
otherwise within 21 days after the Commission’s order entered pursuant to 
Rules 1(c) and 1(d), unless otherwise specified therein, subject to the Commis- 
sion’s authority to remove the mediator selected by the parties for specific 
reasonable cause. The mediator selected shall either meet the qualifications 
specified in Rule 8, or be a person who, in the opinion of the parties, is 
otherwise qualified by training or experience to mediate all or some of the 
issues in the action. Such stipulation may be transmitted by either party, shall 
be dated as of the date it is transmitted to the Commission, and the stipulation 
must be received by the Dispute Resolution Coordinator within 55 days of the 
filing of a Form 33 Request for Hearing, or otherwise within 21 days of the 
mediation order entered pursuant to Rules 1(c) and 1(d), and shall include the 
name, address and telephone number of the mediator selected by agreement, 
shall state whether the mediator is certified by the Dispute Resolution 
Commission, and if not, whether the mediator is a member of the Bar and/or 
has any other certification, training or experience pertinent to his or her ability 
to mediate a case. The 21 or 55 day deadline may be extended by the Dispute 
Resolution Coordinator upon request of the parties. 

(b) Appointment by commission. If the parties fail to notify the Commission 

of their selection of a mediator within 55 days of the filing of a Form 33 Request 
for Hearing, or otherwise within 21 days of a mediation order entered pursuant 
to Rules 1(c) and 1(d), as set forth above, the Commission shall appoint a 
mediator to hold a mediated settlement conference in that case. The Commis- 
sion shall appoint mediators from a list of mediators eligible for appointment 
maintained by the Commission which shall consist of those mediators who 
attain the qualifications in Rule 8 and request inclusion on such list. In the 
absence of any suggestions by the parties with regard to the appointment of 
mediators, mediators shall generally be selected for specific cases by random 
order or by a system which attempts to assign each mediator to an equal 
number of cases over a period of time, unless the Commission determines in its 
discretion that, because of unusual circumstances, a particular mediator 
should be chosen in a particular case. . 
If the parties request the approval of a selected mediator after the appointment 
of another mediator by the Commission, the Commission may require one or 
more of the parties, or other responsible person(s), to pay a substitution of 
mediator fee to the Commission of up to $100.00. 

(c) Mediator’s list. To assist parties in the selection of mediators by agree- 
ment, the Commission shall maintain a list of mediators eligible for appoint- 
ment by the Commission in compensation and tort cases, and a list of 
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Rule 3 RULES FOR MEDIATED SETTLEMENT CONFERENCES Rule 4 


mediators who are not eligible for appointment, but who may be selected by the 
parties and approved by the Commission The Commission shall provide copies 
of these lists to parties on request, and may charge a reasonable fee for 
maintaining and distributing these lists. 

(d) Disqualification of mediator. Any party may move the Commission for an 
order disqualifying a mediator. For good cause, such order shall be entered. If 
the mediator is disqualified, an order shall be entered for the selection of a 
replacement mediator pursuant to Rule 2. Nothing in this provision shall 
preclude mediators from disqualifying themselves. (Effective January 1, 1990; 
Amended effective August 20, 1998.) 


Rule 3. The mediated conference. 


(a) Where conference is to be held. Unless all parties and the mediator 
otherwise agree, the mediated settlement conference shall be held in the 
county where the case is pending. The mediator shall be responsible for 
reserving a place and making arrangements for the conference and for giving 
timely notice to all attorneys and unrepresented parties of the time and 
location of the conference. 

(b) When conference is to be held. Subject to the Commission’s orders, the 
conference shall be held at the time agreed to by the parties and the mediator, 
or if the parties do not agree, at the time specified by the mediator. 

(c) Request to extend date of completion. A party, or the mediator, may 
request that the Commission extend the deadline for completion of the 
conference. The Commission may grant the request and extend the completion 
deadline orally or by written order. 

(d) Recesses. The mediator may recess the conference at any time and may 
set times for reconvening. No further notification is required for persons 
present at the recessed conference. 

(e) The mediated settlement conference is not to delay other proceedings. A 
mediated settlement conference shall not be cause for the delay:of other. 
proceedings in the case, including completion of discovery, and the filing or 
hearing of motions except by order of the Commission. However, no depositions 
shall be taken following. a Commission order requiring mediation until 
mediation is concluded, except by agreement of the parties or order of the 
Commission. 

(f) Inadmissibility of mediation proceedings. Evidence of statements made 
and conduct occurring in a mediation conference shall not be subject to 
discovery and shall be inadmissible in any proceeding in the action or other 
actions on the same claim. However, no evidence otherwise discoverable shall 
be inadmissible merely because it is presented or discussed in a mediation 
conference. 

No mediator shall be compelled to testify or produce evideres concerning 
statements made and conduct occurring in a settlement proceeding in any civil. 
proceeding for any purpose, except proceedings for sanctions under this 
section, disciplinary proceedings of the State Bar, disciplinary proceedings of 
any agency established to enforce standards of conduct for mediators or other 
neutrals, and proceedings to enforce laws concerning juvenile or elder abuse. 
(Effective January 1, 1990; Amended effective August 20, 1998.) 


Rule 4. Duties of parties, representatives, and attorneys. 


(a) Attendance. The following persons shall phyeteally. attend a mediated 
settlement conference: 

(1) Parties. 

(A) All individual parties; 
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Rule 4 RULES FOR MEDIATED SETTLEMENT CONFERENCES Rule 4 


(B) Employers. In a workers’ compensation case, a representative of the 
employer at the time of injury is required to attend only if (1) the employer, 
instead of or in addition to the insurance company or administrator, has 
decision-making authority with respect to settlement, or (2) the employer is 
offering the claimant employment and the suitability of that employment is in 
issue, or (3) the employer and the claimant have agreed to simultaneously 
mediate non-compensation issues arising from the injury, or (4) the Commis- 
sion orders the employer representative to attend the mediation conference. 

(C) Any party that is not a natural person or a governmental entity shall be 
represented at the conference by an officer, employee or agent who is not such 
party’s outside counsel and who has been authorized to decide on behalf of such 
party whether and on what terms to settle the action; and 

(D) Any party that is a governmental entity shall be represented at the 
conference by an employee or agent who is not such party’s outside counsel or 
Attorney General’s Office counsel responsible for the case and who has 
authority to decide on behalf of such party whether and on what terms to settle 
the action; provided, if under law, proposed settlement terms can be approved 
only by a board, the representative shall authority to negotiate on behalf of the 
party and to make a recommendation to that board. 

(2) Attorneys. The parties’ counsel of record; provided, that appearance by 
counsel does not dispense with or waive the required attendance of the parties 
listed above; 

(3) Insurance company representatives. A representative of each defendant’s 
primary workers’ compensation or liability insurance carrier or self-insured 
which may be obligated to pay all or part of any claim presented in the action. 
Each such carrier or self-insured shall be represented at the conference by an. 
officer, employee or agent who is not such party’s outside counsel and who has 
the authority to make a decision on behalf of such carrier or self-insured or who 
has been authorized to negotiate on behalf of such carrier or self-insured and 
can promptly communicate during the conference with persons who have such 

ecision making authority; 3 

(4) Attendance of carriers liable for acts of third-party tortfeasors. In the 
event that there have been claims asserted concerning the acts of a third-party 
tortfeasor related to the claims in a workers’ compensation case, and upon 
reasonable notice and the agreement of all parties in the workers’ compensa- 
tion case, a representative of each carrier liable for all or any part of the 
third-party tortfeasor claims shall attend the workers’ compensation media- 
tion conference. Likewise, if a mediation conference concerning the third-party 
tortfeasor claims is scheduled to convene prior to the date that the disputed 
issues concerning the workers’ compensation claim have been fully resolved, 
and upon reasonable notice and the agreement of all parties in the case 
concerning the third-party tortfeasor claims, a representative of each defen- 
dant’s primary workers’ compensation or liability insurance carrier or self 
insured which may be obligated to pay all or any part of the workers’ 
compensation claims shall attend the mediation conference concerning the 
third-party tortfeasor claims; and 

(5) Other parties and persons. By order of the Commission other represen-. 
tatives of parties, employers or, carriers obligated to pay all or part of any claim 
presented in the action not required to attend the conference pursuant to the 
above rules may be required to attend the conference if the Commission 
determines that the person’s attendance may be necessary for purposes of 
resolving the matters in dispute in the subject action. All (i) employers and (ii) 
carriers who may be obligated to pay all or part of any claim presented in the 
action and who are not required to attend a mediation conference pursuant to 
these rules or Commission orders, are nevertheless allowed to attend the 
mediation conference if they elect to do so. If, during a mediation conference, 
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Rule 5 RULES FOR MEDIATED SETTLEMENT CONFERENCES — Rule 5 


the mediator determines that the attendance of one or more additional persons 
is necessary to resolve the matters in dispute in the subject action, the 
mediator may recess the conference, and then reconvene the conference at a 
later date and time in order to allow for the attendance of the additional person 
or persons. 

(b) Waiver of attendance requirement. 

(1) Any party or person required to attend a mediated settlement conference 
shall physically attend until an agreement is reduced to writing and signed as 
provided in Rule 4(d), or an impasse has been declared. Any such party or 
person may have the attendance requirement excused or modified, including 
the allowance of that party’s or person’s participation without physical 
attendance: 

(A) In the absence of an order by the Dispute Resolution Coordinator, only 
by agreement of all parties and persons required to attend and the mediator; 
or 

(B) By order of the Dispute Resolution Coordinator, upon motion of a party 
and notice to all parties and persons required to attend and the mediator 

(2) Appearance by telephone: The Dispute Resolution Coordinator or the 
mediator may in appropriate cases allow a party or insurance carrier repre- 
sentative who is required to attend a mediated settlement conference under 
these rules to attend by telephone, conference call or speaker telephone, at the 
discretion of the mediator, provided that the person(s) so attending shall bear 
all costs of such telephone calls, that the mediator may communicate directly 
with the insurance representative with regard to the matters discussed in 
mediation, and that the mediator may set a subsequent conference at which all 
persons will be required to physically attend. The failure to properly appear by 
telephone in accordance with this rule may subject the responsible party to 
sanctions pursuant to Rule 5. 

(c) Notice of mediation order. Within seven (7) days after the receipt of an 
order for Mediated Settlement Conference, the carrier or self-insured named in 
the order shall provide a copy of the order to the employer and all other carriers 
which may be obligated to pay all or part of any claim presented in the workers’ 
compensation case or any related third-party tortfeasor claims, and shall 
provide the mediator and the other parties in the action with the name, 
address and telephone number of all such carriers. 

(d) Finalizing agreement. If an agreement is reached in the mediation 
conference, the parties shall reduce the agreement to writing, specifying all the 
terms of their agreement bearing on the resolution of the dispute before the 
Industrial Commission, and sign it along with their counsel. By stipulation of 
the parties and at their expense, the agreement may be electronically or 
stenographically recorded. All agreements for payment of compensation shall 
be submitted in proper form for Industrial Commission approval, and shall be 
filed with the Commission within 20 days of the conclusion of the mediation 
conference. 

(e) Payment of mediator’s fee. The mediator’s fee shall be paid at the 
conclusion of the settlement conference, unless otherwise provided by Rule 7, 
or by agreement with the Mediator. Sanctions may be assessed if the media- 
tor’s fee is not paid in a timely fashion. (Effective January 1, 1990; Amended 
effective August 20, 1998.) 


Rule 5. Sanctions. 


If a person or party whose attendance is required by Rule 4 fails to attend, 
or cancels without Commission approval, a duly ordered mediated settlement 
conference without good cause, or otherwise violates these rules without good 
cause, the Commission may impose upon the party or his principal any lawful 
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Rule 6 RULES FOR MEDIATED SETTLEMENT CONFERENCES Rule 6 


‘sanction, including but not limited to the payment of attorneys’ fees, mediator 
fees and expenses incurred by persons attending the conferer.ce, contempt, or 
any other sanction authorized by Rule 37(b) of the Rules of Civil Procedure. 
Any sanctions that may be assessed against a party under these rules 
including, but not limited to, mediation conference postponement fees and 
sanctions for the unauthorized cancellation or failure to appear at a mediation 
conference, may be assessed against the party or the party’s principal or 
attorney depending on whose conduct necessitated the assessment of sanc- 
_ tions. (Effective January 1, 1990; Amended effective August 20, 1998.) 


Rule 6. Authority and duties of mediators. 


(a) Authority of mediator. | 
(1) Control of conference. The mediator shall at all times be in control of the - 
conference and the procedures to be followed. Except as set forth in these rules, 
_ there shall be no audio, video, electronic or stenographic record made of the 
negotiations or discussions that occur at the mediated settlement conference. 
(2) Private consultation. The mediator may meet and consult privately with 
any party or parties or their counsel prior to or during the conference. The fact 
that private communications have occurred with a participant shall be 
disclosed to all other participants at the beginning of the conference. 

(3) Scheduling the conference. The mediator shall make a good faith effort to 
schedule the conference at a time that is convenient with the parties, attorneys 
and mediator. In the absence of agreement, the mediator shall select the date 
for the conference. 

(b) Duties of mediator. : 

(1) Information to the parties. The mediator shall define and describe the 
following to the parties at the beginning of the conference: 

(A) The process of mediation; 

(B) The differences between mediation and other forms of conflict resolu- 
tion; 

(C) The costs of the mediated settlement conference; 

(D) The facts that the mediated settlement conference is not a trial or 
hearing, the mediator is not acting in the capacity of a Commissioner or 
Deputy Commissioner, the mediator will not act in the capacity of a Commis- 
sioner or Deputy Commissioner in the subject case at any time in the future, 
and the parties retain their right to a hearing if they do not reach a settlement; 

(E) The circumstances under which the mediator may meet alone with 
either of the parties or with any other person; 

(F) Whether and under what conditions communications with the mediator 
will be held in confidence during the conference; | 
_ (G) The inadmissibility of conduct and statements as provided by Rule 408 
of the Evidence Code and Rule 3(f) above; 

(H) The duties and responsibilities of the mediator and the parties; and, 

(1) The fact that any agreement reached will be reached by mutual consent 
of the parties. ; | 

(2) Disclosure. The mediator has a duty to be impartial and to advise all 
parties of any circumstances bearing on possible bias, prejudice or partiality. 

(3) Declaring impasse. It is the duty of the mediator to timely determine 
when mediation is not viable, that an impasse exists, or that mediation should 
end. | 
_ (4) Reporting results of conference. In all cases within the Commission’s 

jurisdiction, whether mediated voluntarily or pursuant to an order of the 
Commission, the mediator shall report the results of the conference on a form 
provided by the Commission. If an agreement was reached, the report shall 
state whether the issue or matter under mediation will be resolved by 
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Industrial Commission form agreement, compromise settlement agreement, 
other settlement agreement, voluntary dismissal or removal from the hearing 
docket, and shall identify the persons designated to file or submit for approval 
such agreement, or dismissal. A copy of the Commission’s Report of Mediator 
form is attached to these rules as Addendum A. The mediator shall not attach 
a copy of the parties’ memorandum of agreement to the mediator’s report 
transmitted to the Commission and, except as set forth above or as may be 
ordered by the Commission, the mediator shall not disclose the terms of 
settlement in the mediator’s report. The Commission may require the media- 
tor to provide statistical data for evaluation of the mediated settlement 
conference program on forms provided by the Commission. 

(5) Scheduling and holding the conference. It is the duty of the mediator to 
schedule the conference, in consultation with the parties, and conduct it prior 
to the conference completion deadline set out in the Commission’s order, and 
prior to the date of any hearing before a Deputy Commissioner if the case is 
scheduled for hearing after the mediator is appointed. Deadlines for comple- 
tion of the conference shall be strictly observed by the mediator unless said 
time limits are changed by the Commission. | 

(6) Standards of Conduct. All mediators conducting mediation conferences 
pursuant to these rules shall adhere to the Standards of Conduct for Mediators 
adopted by the N.C. Dispute Resolution Commission. (Effective January .1, 
1990; Amended effective August 20, 1998.) 


Rule 7. Compensation of the mediator. 


(a) By agreement. When the mediator is stipulated to by the parties, 
compensation shall be as agreed upon between the parties and the mediator. 

(b) By commission order. When the mediator is appointed by the Commis- 
sion, the mediator’s compensation shall be as follows. ; 

(1) Conference Fees. The mediator shall be paid by the parties at the rate of 
$100.00 per hour for mediation services at the conference. 

(2) Administrative Fees. The parties shall pay to the mediator a one time, 
per case administrative fee of $100.00, unless otherwise ordered by the 
Commission. The mediator’s administrative fee shall be paid in full unless, 
within ten (10) days after the date that the mediator has been appointed, 
written notice is given to the mediator and the Dispute Resolution Coordinator 
that the issues for which a request for hearing had been filed have been fully 
resolved or the hearing request has been withdrawn. 

(8) Postponement Fees. As used herein, the term “postpone” shall mean to 
reschedule or otherwise not proceed with a scheduled mediation conference 
after that conference has been scheduled to convene on a specific date. After a 
conference is scheduled to convene on a specific date it may not be postponed 
without the requesting party first notifying all other parties concerning the 
grounds for the requested postponement, or without the consent and approval 
of the mediator or the Dispute Resolution Coordinator. If a mediation confer- 
ence is postponed without good cause, or as a result of a settlement, within 
seven (7) days of a mediation conference, the mediator shall be paid a 
postponement fee unless, upon application of the party or parties charged with 
the fee, the fee is waived by the Commission. Unless the Commission otherwise 
orders, the postponement fee shall be $200.00 if the mediation conference is 
postponed within three (3) days of the scheduled conference, and $100.00 if the 
mediation conference is postponed four (4) to seven (7) prior to a scheduled 
conference. Postponement fees shall be paid in equal shares by the party or 
parties requesting the postponement unless otherwise ordered by the Com- 
mission. : 

(c) Payment by parties. Payment shall be due upon completion of the 
conference; provided, that the State shall be billed at the conference and pay 
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within thirty (30) days of receipt of the billing, and insurance companies or 
carriers whose written procedures do not provide for payment of the mediator 
at the conference may pay within fifteen (15) days of the conference. Unless 
otherwise agreed to by the parties or ordered by the Commission, costs of the 
mediated settlement conference shall be allocated to the parties, as follows: 
one share by plaintiff(s); one share by the workers’ compensation defendant- 
employer or its insurer, or if more than one employer or carrier is involved, or 
if there is a dispute between employer(s) or carrier(s), one share by each 
separately represented entity; one share by participating third-party tort 
defendants or their carrier, or if there are conflicting interests among them, 
one share from each such defendant or group of defendants having shared 
interests; and, one share by the defendant State agency in a State Tort Claims 
Act case. Parties obligated to pay a share of the costs shall be responsible for 
equal shares; provided, however, that in workers’ compensation claims the 
defendant shall pay the plaintiff’s share, as well as its own, and the defendant 
shall be reimbursed for the plaintiff’s share when the case is concluded from 
benefits that may be determined to be due to the plaintiff, and the defendant 
may withhold funds from any award for this purpose. (Effective January 1, 
1990; Amended effective August 20, 1998.) 


Rule 8. Mediator certification and decertification. 


(a) Party selection. The parties may select any person as their mediator by 
mutual consent, with or without the qualifications in (b); provided, that the 
Commission may, for good cause, bar any persons from holding themselves out 
as a mediator of cases within its jurisdiction or from receiving a fee for 
mediation of such cases. 

(b) Appointment of mediators. If parties have agreed or been ordered to 
mediate, and cannot agree on the selection of a mediator, the Commission shall 
appoint a mediator from a list of persons who hold current certification from 
the Dispute Resolution Commission that they are qualified to carry out 
mandatory mediations in the Superior Courts of the State, and who have filed 
a declaration with the Commission, on forms provided by it, stating that: 

(1) If an attorney, that declarant remains a member in good standing of the 
North Carolina State Bar; 

(2) The declarant agrees to accept and perform mediations of disputes 
before the Commission with reasonable frequency when called upon for the 
fees and at the rates of payment specified by the Commission; 

(3) If the declarant desires to be appointed by the Commission to mediate 

workers’ compensation cases, that he or she has completed N.C. State Bar 
approved continuing legal education course(s) on workers’ compensation law 
during the previous two (2) years totalling not less than six (6) hours. 
A mediator making such declaration shall immediately notify the Commission 
when any of the facts declared are no longer accurate. The Commission may 
require a new declaration on a periodic or intermittent basis. The Commission 
shall delete from such lists any mediator whose certification from the Dispute 
Resolution Commission has expired or been revoked. The Commission may 
charge an administrative fee to defray the costs of maintaining said lists and 
referring cases to mediators. 

(c) Mediator lists. The Commission may maintain and provide to parties 
separate lists of mediators who have successfully completed mediation train- 
ing certified by the Dispute Resolution Commission, and who desire to hold 
mediations in disputes arising under the Workers’ Compensation Act and the 
State Tort Claims Act. 

(d) Failure of Mediator to Appear at Conference. In the event that a mediator 
fails to appear at a scheduled mediation conference without good cause the 
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mediator shall not be entitled to the Edininacaintae fee for the case and may be 
deleted from the Commission’s list of mediators qualified for appointments for 
a period of six (6) months. (Effective January 1, 1990; Amended effective 
August 20, 1998.) 


Rule 9. Rules for neutral evaluation. 


(a) Nature of neutral evaluation. Neutral evaluation is an informal, abbre- 
viated presentation of facts and issues by the parties to an evaluator at an 
early stage of the case. The neutral evaluator is responsible for evaluating the 
strengths and weaknesses of the case, providing a candid assessment of 
liability, settlement value, and a dollar value or range of potential awards if the 
case proceeds to a hearing. The evaluator is also responsible for identifying 
areas of agreement and disagreement and suggesting necessary and appropri- 
ate discovery. 

(b) When conference is to be held. The provisions applicable to the scheduling 
of mediation conferences set forth in Rule 3(b) shall also be applicable to 
neutral evaluation proceedings. 

(c) Pre-conference submissions. No later than fifteen (15) days prior to the 
date established for the neutral evaluation conference to begin, each party 
may, but is not required to, furnish the evaluator with written information 
about the case, and shall at the same time certify to the evaluator that they 
served a copy of such summary on all other parties to the case. The information 
provided to the evaluator and the other parties hereunder shall be a summary 
of the significant facts and issues in the party’s case, shall not be more than ten 
(10) pages in length, and shall have attached to it copies of any documents 
supporting the parties’ summary. Information provided to the evaluator and to 
the other parties pursuant to this paragraph shall not be filed with the 
Commission. 

(d) Replies to pre-conference submissions. No later than five (5) days prior to 
the date established for the neutral evaluation conference to begin, any party 
may, but is not required to, send additional written information not exceeding 
five (5) pages in length to the evaluator, responding to the submission of an 
opposing party. The response shall be served on all other parties and the party 
sending such response shall certify such service to the evaluator, but such 
response shall not be filed with the Commission. 

(e) Conference procedure. Prior to a neutral evaluation conference, the 
evaluator, if he or she deems it necessary, may request additional written 
information from any party. At the conference, the evaluator may address 
questions to the parties and give them an opportunity to complete their 
summaries with a brief oral statement. 

(f) Modification of procedure. Subject to the approval of the evaluator, the 
parties may agree to modify the procedures required by these rules for neutral 
evaluation, or such procedures may be modified by order of the Commission. 
The modified procedures may include the presentation of submissions in 
writing or by telephone in lieu of the physical appearance at a neutral 
evaluation conference, and may also include revisions to the time periods and 
page limitations concerning the parties’ submissions. 

(g) Evaluator’s duties. 

(1) Evaluator’s opening statement. At the beginning of the conference the 
evaluator shall define and describe the following points to the parties: 

(A) The facts that the neutral evaluation conference is not a hearing, the 
evaluator is not acting in the capacity of a Commissioner or Deputy Commis- 
sioner, the neutral will not act in the capacity of a Commissioner or Deputy 
Commissioner in the subject case at any time in the future, the evaluator’s 
opinions are not binding on any party, and the parties retain their right to a 
hearing if they do not reach a settlement. 
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(B) The fact that any settlement reached will be only by mutual consent of 
the parties. 

(C) The process of the proceeding; 

(D) The differences between the proceeding and other forms of conflict 
resolution; 

(EF) The costs of the proceeding; 

(F) The inadmissibility of conduct and statements as provided by Rule 408 
of the Evidence Code and Rule 3(f) above; and 

(G) The duties and responsibilities of the neutral and the participants. 

(2) Oral report to parties by evaluator. In addition to the written report to the 
Commission required under these rules, at the conclusion of the neutral 
evaluation conference the evaluator shall issue an oral report to the parties 
advising them of his or her opinions of the case. Such opinion shall include a 
candid assessment of liability, estimated settlement values and options, the 
strengths and “weaknesses of the parties” claims and defenses if the case 
proceeds to a hearing. The oral report shall also contain a suggested settlement 
or disposition of the case and the reasons therefor. The evaluator shall not 
sig ts his or her oral report to writing, and shall not inform the Commission 

thereof. 

(3) Report of evaluator to Commission. Within ten (10) days after the 
completion of the neutral evaluation conference, the evaluator shall submit to 
the Dispute Resolution Coordinator a written report using a form prepared 
and distributed by the Commission, stating when and where the conference 
was held, the names of those persons who attended the conference, whether or 
not an agreement was reached by the parties, whether the issue or matter will 
be resolved by Industrial Commission form agreement, compromise settlement 
agreement, other settlement agreement, voluntary dismissal or removal from 
the hearing docket, and shall identify the persons designated to file or submit 
for approval such agreement, or dismissal. The Commission may require the 
neutral to provide statistical data for evaluation of the settlement conference 
programs on forms provided by the Commission. 

(h) Evaluator’s authority to assist negotiations. If all parties at the neutral 
evaluation conference request and agree, the evaluator may assist the parties 
in settlement discussions. If the parties do not reach a settlement during such 
discussions, however, the evaluator shall complete the neutral evaluation 
conference and make his or her written report to the Commission as if such 
settlement discussions had not occurred. 

(i) Finalizing agreement. If before the conclusion of the neutral evaluation 
conference and the evaluator’s report to the Commission the parties are able to 
reach an agreement, the parties shall reduce the agreement to writing, 
specifying all the terms of their agreement bearing on the resolution of the 
dispute before the Commission, and sign it along with their counsel. By 
stipulation of the parties and at their expense, the agreement may be 
electronically or stenographically recorded. All agreements for payment of 
compensation shall be submitted in proper form for Commission approval, and 
shall be filed with the Commission within 20 days of the conclusion of the 
mediation conference. , 

(j) Applicability of mediation rules and duties. All provisions and duties 
applicable to mediation settlement conferences set forth in Rules 3 through 7 
of these rules which are not in conflict with the provisions and duties of Rule 
9 herein shall be incorporated by reference and shall be applicable to neutral 
evaluation conferences conducted under these rules. 

(k) Ex parte communications prohibited. Unless all parties agree otherwise, 
there shall be no ex parte communication prior to the conclusion of the 
proceeding between the neutral and any counsel or party on any matter related 
to the proceeding except with regard to administrative matters. 
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(1) Adherence to standards of conduct for neutrals. All neutrals conducting 
neutral evaluation conferences pursuant to these rules shall adhere to any 
applicable standards of conduct which may be adopted by the N.C. Dispute 
Resolution Commission. (Effective January 1, 1990; Amended effective August 
20, 1998.) 


Rule 10. Waiver of rules. 


In the interest of justice, or to comply with the law from time to time as it 
may be amended or declared, the Commission may waive any requirement of 
these rules. (Effective January 1, 1990; Amended effective August 20, 1998.) 


Rule 11. Motions. 


Unless otherwise indicated, motions pursuant to these rules shall be 
addressed to the Commission’s Dispute Resolution Coordinator (unless the 
applicable order provides otherwise) and served on all parties to the claim and 
the settlement procedure. Responses may be filed with the Commission within 
10 days after the date of receipt of the motion. Notwithstanding the Commis- 
sion may act upon oral motions, or act upon motions prior to the expiration of 
the ten (10) day response period. Motions will be decided without oral 
argument unless otherwise ordered. Any appeals from orders issued pursuant 
to a motion under these rules shall be addressed to the attention of the 
Commission Chairman or the Chairman’s designee for appropriate action. 
(Effective January 1, 1990; Amended effective August 20, 1998.) 


Rule 12. Miscellaneous. 


Throughout these rules any reference to the number of days within which 
any act may be performed shall mean and refer to calendar days, and shall 
include Saturdays, Sundays and legal holidays. Provided, however, that if the 
last day (a) to file a motion, (b) to give notice of the selection of a mediator, or 
(c) for a pro se plaintiff to give notice that the plaintiff requests mediation is a 
Saturday, Sunday or legal holiday, the motion or notice may be filed or given on 
the next day that is not a Saturday, Sunday or legal holiday. (Effective January 
1, 1990; Amended effective August 20, 1998.) 
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A 


ADMINISTRATIVE FEES. 
Rate when mediator appointed by 
commission, Rule 7 (b). 


AGREEMENT OF PARTIES. 

Final agreement, Rule 2 (d). 

Mutual agreement to mediate in absence 
of court order, Rule 1(a). 

Selection of mediator, Rule 2 (a). 


APPOINTMENT OF MEDIATOR BY 
COMMISSION, Rule 2 (b). 


C 


CALENDAR DAYS. j 
Reference to number of days to perform 
act, Rule 12. 


COMPENSATION OF MEDIATOR, Rule 7. 


COMPUTATION OF TIME FOR WHICH 


ACT TO BE PERFORMED. 
Reference to number of days is to 

calendar days including Saturdays, 

Sundays and legal holidays, Rule 12. 


CONFERENCE FEES. 

Allocation to parties, Rule 7 (c). 

Rate when mediator appointed by 
‘commission, Rule 7 (b). 


D 


DEFERRING CONFERENCE. | 
Motion, Rule 1 (g). 
To whom motion addressed, Rule 1 (c). 


DEPOSITIONS. 
Not to be taken following order for 
‘mediation, Rule 2 (e). 


DISCOVERY. 

Conference not to delay completion, Rule 
2 (e). 

Statements made and conduct occuring 
during settlement proceedings, Rule 


2 (f). 


DISPENSING WITH OR CANCELING 
CONFERENCE. 
Motion, Rule 1 (g). 
To whom notion addressed, Rule 1 (c). 
Plaintiffs not represented by counsel, 
Rule 1 (j). 


EK 


EVIDENCE OF STATEMENTS AND 
CONDUCT DURING SETTLEMENT 
PROCEEDINGS, Rule 2 (f). 


EXEMPTION FROM CONFERENCE OR 
NEUTRAL EVALUATION 
PROCEDURES, Rule 1 (h). 


F 


FINALIZING AGREEMENT, Rule 2 (d). 
Neutral evaluation conference, Rule 9 (i). 


FORM 33 REQUEST FOR HEARING. 
Order to mediate upon receipt by 
commission, Rule 1(b). 


H 
HOLIDAYS. 
Reference to number of days to perform 
act, Rule 12. 
M 


MEDIATED SETTLEMENT 
CONFERENCE. 
Allocation of costs of conference, Rule 7 
(c). 
Attendance, Rule 4 (a). 
Sanctions for failure to attend, Rule 5. 
Telephone, conference call or speaker 
phone, Rule 4 (b). 

Waiver of requirement, Rule 4 (b). 
Controlled by mediator, Rule 6 (a). 
Costs, allocation to parties, Rule 7 (c). 
Deadline for completion. 

Request to extend deadline, Rule 3 (c). 
Delay of other proceedings prohibited, 

Rule 2 (e). 
Dispensing with or canceling or 

- deferring, motion, Rule 1 (g). 
Evidence of statements made and 

conduct occuring during conference. 

Inadmissibility, Rule 2 (f). ; 
Exemption, Rule 1 (h). 

Extension of completion deadline. 

Request, Rule 3 (c). 

Not to delay other proceedings, Rule 3 (e). 
Private consultation, Rule 6 (a). 

Recesses, Rule 3 (d). 

Results of conference. 

Reporting, Rule 6 (b). 

Scheduling by mediator, Rule 6 (a). 
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MEDIATED SETTLEMENT 
CONFERENCE —Cont’d 
Waiver of rules, Rule 10. 
When to be held, Rule 3 (b). . 
Scheduling the conference, Rule 6 (a), (b). 
Where to be held, Rule 3 (a). 


MEDIATORS. 

Administrative fees. 

Rate when appointed by commission, Rule 
7 (b). 

Agreement of parties as to selection, Rule 
2 (a). 

Appointment by commission, Rule 2 (b). 

Authority, Rule 6 (a). 

Bias, prejudice or impartiality. 

Disclosure to parties, Rule 6 (b). 

Certification. 

Appointment by commission, Rule 8 (b). 
Lists of mediators, Rule 8 (c). 
Party selection, Rule 8 (a). 

Compelling to testify or produce 
statements or conduct occuring 
during proceedings. 

Prohibition, Rule 2 (f). 

Compensation. 

Agreement of parties as to mediator, Rule 7 
(a). 

Appointed by commission, Rule 7 (b). 

Payment by parties, Rule 7 (c). 

Conduct, standards, Rule 6 (b). 

Conference fees. 

Rate with appointed by commission, Rule 7 
(b). 

Control of conference, Rule 6 (a). 

Decertification. 

Appointment by commission, Rule 8 (b). 
Lists of mediators, Rule 8 (c). 
Party selection, Rule 8 (a). 

Declaring impasse, Rule 6 (b). 

Disclosures, Rule 6 (b). 

Disqualification, Rule 2 (d). 

Duties, Rule 6 (b). 

Fee payment, Rule 2 (e). 

Compensation generally, Rule 7. 
Conference, administrative and 
postponement fees. 
Rate when appointed by commission, 
Rule 7 (b). 
Payment by parties, Rule 7 (c). 

Holding the conference, Rule 6 (b). 

Lists of mediators, Rule 2 (c). 

Postponement fees. 

Rate when appointed by commission, Rule 
7 (b). | 
Private consultation, Rule 6 (a). 
Results of conference. 
Reporting, Rule 6 (b). 

Scheduling the conference, Rule 6 (a), (b). 

Selection. 

Agreement of parties, Rule 2 (a). 
Commission, appointment by, Rule 2 (b). 
Lists of mediators, Rule 2 (c). 


MEDIATORS —Cont’d 
Standards of conduct, Rule 6 (b). 
Stipulation. 
Agreement of parties as to selection, Rule 2 
(a). 


Waiver of rules, Rule 10. 


MOTIONS, Rule 11. 
Dispensing with or canceling or 
deferring conference, Rule 1 (g). 
To whom motion addressed, Rule 1 (c). 
Request to order conference, Rule 1 (d). 


MOTOINS. 
Neutral evaluation procedures, 
authorization, Rule 1 (i). 


N 


NEUTRAL EVALUATION, Rule 9. 

Assistance to parties by evaluator, Rule 9 
(h). 

Conduct standards for neutrals, Rule 9 (1). 

Duties of evaluator, Rule 9 (g). 

Exparte communication between neutral 
and parties, Rule 9 (k). 

Finalizing agreement, Rule 9 (i). 

Information submitted prior to 
conference, Rule 9 (c). 

Mediation rules and duties, applicability, 
Rule 9 Qj). 

Modification of procedures by 
agreement, Rule 9 (f). 


' Nature, Rule 9 (a). 


Opening statement by evaluator, Rule 9 
(g). : 

Oral report to parties, Rule 9 (g). 

Pre-conference submissions by parties, 
Rule 9 (c). 

Procedure for conference, Rule 9 (e). 

Replies to pre-conference submissions by 
parties, Rule 9 (d). 

Scheduling, Rule 9 (b). 

Standards of conduct for neutrals, Rule 9 
(1). nokg 

When conference to held, Rule 9 (b). 

Written report to commission, Rule 9 (g). 


NEUTRAL EVALUATION PROCEDURES. 
Exemption, Rule 1 (h). 
Motion to authorize, Rule 1 (i) 


NOTICE OF MEDIATION ORDER, Rule 2 
(c). 


O 


ORDER TO MEDIATE, Rule 1 (c). 

Content, Rule 1 (f). 

Notice, Rule 2 (c). 

Receipt of form 33 request for hearing, 
Rule 1(b). 

Request to order conference, Rule 1 (d). 
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ORDER TO MEDIATE —Cont’d 
Time for issuing, Rule 1 (e). 


PLAINTIFFS NOT REPRESENTED BY 
COUNSEL. 

Order dispensing with mediation, Rule 1 
(j). 

POSTPONEMENT FEES. 

Rate when mediator appointed by 
commission, Rule 7 (b). 


PRIVATE CONSULTATION BY 
MEDIATOR, Rule 6 (a). 


R 


REPORT OF RESULTS OF 
CONFERENCE. 
Mediator’s report, Rule 6 (b). 


Neutral evaluation conference, Rule 9 (g). 


REQUEST TO ORDER CONFERENCE, 
Rule 1 (d). 


RESPONSE TO REQUEST TO ORDER 
CONFERENCE. 
Time for filing, Rule 1 (d). 


S 


SANCTIONS, Rule 5. 
Failure to pay mediators fee, Rule 2 (e). 


SATURDAYS. 
Reference to number of days to perform 
act, Rule 12. 


STIPULATION. 
Electronic or stenographic recorded final 
agreement, Rule 2 (d). 
_ Selection of mediator by agreement, Rule 
EW 


SUNDAYS. 
Reference to number of days to perform 
act, Rule 12. 


T 


TIME IN WHICH TO PERFORM ACT. 

Reference to number of days is to 
calendar days including Saturdays, 
Sundays and legal holidays, Rule 12. 


V 
VIOLATION OF RULES. 
Sanctions, Rule 5. 

WwW 


WAIVER OF RULES, Rule 10. 
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RULES OF THE INDUSTRIAL COMMISSION 
RELATING TO THE LAW-ENFORCEMENT 
OFFICERS’, FIREMEN’S, RESCUE 
SQUAD WORKERS’ AND CIVIL 
AIR PATROL MEMBERS’ 

DEATH BENEFITS ACT 


(Pursuant to authority contained in G.S. 143-166.4, the North 
Carolina Industrial Commission hereby adopts the 
following rules:) 


Rule Rule 


I. Location of offices and hours of business. IV. Appeal to the Full Commission. 
Il. Transaction of business by the Commis- V. Amendment of rules. 

sion. 
III. Determination of claims by the Industrial Index follows Rules. 

Commission. 


Rule I. Location of offices and hours of business. 


The offices of the Industrial Commission are located in the Dobbs Building, 
430 North Salisbury Street, in Raleigh, North Carolina. The same office hours 
as are or may be observed by other State offices in Raleigh will be observed by 
the Industrial Commission. 

(The effective date of this rule is November 1, 1977.) 


Rule Il. Transaction of business by the Commission. 


The Commission will remain in continuous session subject to the call of the 
Chairman to meet as a body for the purpose of transacting such business as 
may come before it. 


Rule III. Determination of claims by the Industrial Commission. 


1. Upon application or request to the Industrial Commission for an award 
under the provisions of the Law-Enforcement Officers’, Firemen’s, Rescue 
Squad Workers’ and Civil Air Patrol Members’ Death Benefits Act, the Full 
Commission will determine whether sufficient information or evidence is 
contained in the Commission’s workers’ compensation or other files upon which 
to base an Order for the payment of benefits. If the Full Commission is satisfied 
that such an Order should be issued, it will, without conducting a formal 
hearing, file an appropriate Award directing the payment of benefits. 

The Full Commission, on joint request of the interested parties or for good 
cause shown, may in its ‘discretion, order or approve a settlement for less than 
the maximum amount set forth in G.S. 143-166.3. 

2. If the Full Commission is of the opinion that it has insufficient informa- 
tion or evidence before it upon which basis an award for the payment of 
benefits should be issued, the Full Commission will place the case upon the 
Commission’s hearing docket in the county where the incident giving rise to 
the death is alleged to have occurred. The case will thereafter be set for hearing 
before a Hearing Commissioner or Hearing Deputy Commissioner in such 
county or in such other county as the Full Commission may direct, due notice 
of the hearing being given to all parties and to the Attorney General of the 
State of North Carolina who may appear as amicus curiae. 
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3. The Hearing Commissioner or Hearing Deputy Commissioner before 
whom the case is set for hearing, in his discretion, may order the parties to 
- appear at a reasonable time and place for a pre-trial hearing to determine such 
matters as he deems necessary. The Hearing Commissioner or Deputy Com- 
missioner will, having received all evidence pertinent to the case, thereafter 
. proceed to file a Decision and Award in the case in which benefits are awarded 
or denied. Such Decision will be sent to all parties. 

4, The Commission may, of its own motion, order a rehearing of any case. 

5. The Commission will give reasonable notice of hearing in every case. 
Postponement or continuance of a scheduled hearing will rest entirely in the 
discretion of the Commission. | | 

6. In all cases where it is suitable that infants or incompetents sue by their 
guardian ad litem, the Commission will appoint such guardian ad litem upon 
the written application of a reputable disinterested person closely connected 
with such infant or incompetent. But, if such person will not apply, then, upon 
the like application of some reputable citizen; and the Commission will make 
such appointment only after due inquiry as to the fitness of the person to be 
appointed. | 

7. Any claimant who gives to the opposing party or an agent of that party a 
written or recorded statement of the facts and circumstances surrounding his 
claim shall be furnished by the opposing party a copy of such statement within 
ten days upon request. Further, any claimant who has given such a statement 
shall, without request, be furnished by the opposing party a copy thereof 
immediately following a denial of his claim or no less than ten days prior to a 
pending hearing. | 

Such copy shall be furnished at the expense of the party to whom the 
statement was given. . : 

If any party fails to comply with this rule, then an Order may be entered by 
the hearing officer prohibiting that party from introducing designated matters 
into evidence. : 3 

8. In the absence of written notice of appeal from the Decision and Award 
filed in such a case by the Hearing. Commissioner or Hearing Deputy 
Commissioner within fifteen days from receipt of such award, the award as 
filed will be binding on the parties. 

(The effective date of this rule is August 1, 1979.) 


Rule IV. Appeal to the Full Commission. 


1. In any case in which Decision is filed by Hearing Commissioner or 
Hearing Deputy Commissioner, appeal may be made to the Full Commission 
by giving written notice of appeal to the Commission within fifteen days from 
receipt of the Decision, with written statement of service of copy by mail or in 
person on opposing party or parties. | 

2. Upon receipt of notice of appeal, the Commission will supply to the 
appellant and to appellee a transcript of the record upon which is based the 
Decision and Award from which appeal is being taken to the Full Commission. 
The appellant shall, within ten days of receipt of transcript of the record, file 
with the Commission a written statement of the particular grounds for the 
appeal, with written statement of service of copy by mail or in person on 
opposing party or parties, unless such statement of grounds, in the discretion 
of the Commission, is waived. + fe 

Particular grounds for appeal not set forth will be deemed to be abandoned 
and argument thereon will not be heard before the Full Commission. 

A nonappealing party is not required to file conditional assignments of error 
in order to preserve his rights for possible further appeals. | 

3. When an appeal is made to the Full Commission, appellant’s brief, if any, 
in support of his ground for appeal shall be filed in triplicate with the 
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Commission, with written statement of service of copy by mail or in person on 
appellee no less than fifteen days prior to the hearing on appeal. Appellee shall 
have five days in which to file reply brief, if any, in triplicate with the 
Commission, with written statement of service of copy by mail or in person on 
opposing party or parties. 

Any motions by either party shall be filed in triplicate with the Full 
Commission, with written statement of service of copy by mail or in person on 
opposing party or parties. 

4. No new evidence will be presented to or heard by the Full Commission. 

5. Ruling on a motion for a new hearing to take additional evidence will be 
governed by the general law of the State for the granting of new trials on the 
grounds of newly discovered evidence. Such motion must be written, supported 
by affidavit, and may be argued before the Full Commission at the time of the 
hearing on appeal. 

6. The parties, or either of them, may waive oral argument before the Full 
Commission. In the event of such waiver, a Decision based on the record, 
exceptions, and briefs, if any, will be given by the Full Commission. 

(The effective date of this rule is August 1, 1979.) 


Rule V. Amendment of rules. 


The Commission reserves the right, in its discretion, to amend its Rules at 
any time, with or without notice. Copies of the Rules are on file at the Office of 
the Secretary of State and at the Office of the Attorney General, and may be 
obtained therefrom in the usual manner. 
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Index to Rules of the Industrial Commission Relating to 
the Law-Enforcement Officers’, Firemen’s, Rescue Squad 
Workers’ and Civil Air Patrol Members’ Death Benefits _ 


Act 
A HOURS OF BUSINESS, Rule I. 
O 
_ AMENDMENT OF RULES, Rule V. 
APPEALS. . OFFICES. 
Full commission, Rule IV. Hours of business, Rule I. 
Location, Rule I. 
C 
R 
CLAIMS. 
Determination. REHEARINGS, Rule III. 
Procedure, Rule III. 

Written or recorded statement, Rule III. Ss 

H 

SESSIONS, Rule II. 
HEARINGS. 
Appeals. 
Full commission, Rule IV. 

Claims, Rule III. TRANSACTION OF BUSINESS BY 
Failure to appeal, Rule III. COMMISSION, Rule II. 


Rehearings, Rule III. 
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NORTH CAROLINA INDUSTRIAL COMMIS- 
SION RULES FOR MANAGED CARE 
ORGANIZATIONS 


Effective January 1, 1996. 


Rule Rule 

I. Purpose. . VII. Information for employee/patient. 

II. Definitions. VIII. Inclusive provider panels. 

III. Qualification by Department of Insur- IX. Quality assurance and utilization review. 
ance. . 

IV. Qualification and revocation. = ae | 

VY. Notice to Commission. . Index follows Rules. 


VI. Contract provisions. 


Rule L Purpose. 


These rules are intended to facilitate the timely and cost-effective delivery of 
appropriate medical compensation services to fulfill the employer’s duty to 
provide such services as are reasonably necessary to effect a cure, give relief, 
or shorten the period of disability resulting from compensable injuries through 
the use of Managed Care Organizations (MCOQOs). These rules do not affect 
existing, informal lists or “employer networks” of providers assembled by 
employers or insurers for their own referrals. N.C. Gen. Stat. $$ 97-2(19), (20) 
and (21); 97-25; 97-25.2; 97-25.3(e); 97-26(b), (c), and (g); and 97-25.4(a). 


| Rule Il. Definitions. 


As used in these rules, unless context otherwise dictates: 

(1) Managed care organization (MCO). A preferred provider organization 
(PPO) or a health maintenance organization (HMO) regulated under Chapter 
58 of the General Statutes. N.C. Gen. Stat. $$ 97-2(21) and 58-50-50. 

(2) Health care provider (provider). Any medical doctor, chiropractor, other 
physician, hospital, pharmacy, nurse, dentist, podiatrist, physical therapist, 
rehabilitation specialist, psychologist and any other person or firm providing 
medical care pursuant to the Workers’ Compensation Act. Payment for services 
rendered for a workers’ compensation patient shall be controlled by contract 
between the provider and MCO, or if none, by the Commission’s Medical Fee 
Schedules. N.C. Gen. Stat. $$ 97-2(20); 97-26(b) and (c). 

(3) Employer. Any person, firm, corporation, or governmental entity obli- 
gated by the Workers’ Compensation Act to pay or provide indemnity or 
medical compensation, including any insurance carrier, self-insurance 
fund, third party administrator or other person, firm or corporation undertak- 
ing to pay or adjust claims on behalf of the employer’s employees. N.C. Gen. 
Stat. $$ 97-2(3) and 97-25.2. 

(4) Commission. The North Carolina Industrial Commission and its employ- 
ees acting on its behalf. N.C. Gen. Stat. $$ 97-77 and 97-79. 

(5) Workers’ compensation act. The North Carolina Workers’ Compensation 
Act, Chapter 97, Article 1 (N.C. Gen. Stat. $§ 97-1 — 97-101), as interpreted 
and applied by the rules and decisions of the Commission and the courts of 
North Carolina and the United States. 

(6) Employer network. As used in Rule I., means any group of providers 
assembled by or for an entity liable for medical compensation which agrees to 
accept the referrals of that entity’s workers’ compensation patients, and from 
among whom an adjuster, officer, employee, or insured patient of the entity 
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chooses the initial provider; provided, the entity has no right to sell the 
services of the providers to a third party. N.C. Gen. Stat. $ 97-25. 


Rule III. Qualification by Department of Insurance. 


Prior to provision of any service for workers’ compensation patients pursu- 
ant to an MCO contract with any employer, an MCO shall comply with the 
applicable requirements of N.C. Gen. Stat. Chapter 58, Insurance, and the 
regulations promulgated pursuant thereto, in addition to these rules, except as 
they may be interpreted to specifically conflict with the Workers’ Compensa- 
tion Act and these rules; provided, that MCOs with such existing contracts on 
the effective date of these rules shall comply with this rule on or before 
February 1, 1996. In the absence of effective and binding regulations admin- 
istered by the N.C. Department of Insurance setting appropriate and sufficient 
requirements and standards for health care provider contracts, accessibility of 
providers, financial ability to meet contract commitments, quality manage- 
ment or quality assurance programs, health care provider credentialing, 
conflicts of interest, records and examinations, internal auditing, confidenti- 
ality and other appropriate matters, every MCO offering medical compensa- 
tion services shall comply with temporary orders or provisional regulations 
issued by the Commission, consonant with the Workers Compensation Act, 
pending further formal rulemaking by the Commission or the Department of 
Insurance. N.C. Gen. Stat. $$ 7-2(2D and 97-25.2. 


Rule IV. Qualification and revocation. 


Upon receipt of documents complying with Rule V., nothing otherwise 
appearing, the Commission will issue a letter to the MCO acknowledging 
receipt and stating that the MCO is qualified to contract to serve workers 
compensation patients while it holds an MCO certificate from the Department 
of Insurance, subject to renewal at a specified time, not exceeding three (3) 
years. For good cause, including, but not limited to, ineffective delivery of 
medical services, failure to comply with applicable laws, rules or regulations, 
and failure to timely respond to lawful orders of the Commission or other 
regulatory authorities, the Commission may suspend or revoke an MCO’s 
permission to deal with any particular workers’ compensation patients, em- 
ecco or providers, groups or classes of them, or all of them. N.C. Gen. Stat. 

97-25.2. 


Rule V. Notice to Commission. 


Upon contracting with an employer to provide medical compensation ser- 
vices, the MCO shall provide to the Commission (1) a copy of that portion of the 
contract containing the provisions specified in Rule VI, and the method for 
determining payment to the MCO, excluding those of its terms kept confiden- 
tial by the N.C. Department of Insurance, initialed by the employer; (2) a copy 
of its current certificate(s) issued annually by the N.C. Department of 
Insurance pursuant to N.C. Gen. Stat. Chapter 58; (3) the name and address 
of all owners or shareholders, or related groups of owners or shareholders, 
holding more than 10% interest in the MCO, and whether they are or have any 
relationship with a provider. Persons or firms are related, for the purposes of 
this rule, if either has a financial interest in the other; shares officers, agents, 
or employees; or, if natural persons, are first cousins or closer in kinship. An 
MCO subject te these rules shall report its medical compensation expenditures 
annually on I.C. Form 51. N.C. Gen. Stat. $ 97-25.2. 
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Rule VI. Contract provisions. 


An MCO?’s contract with an employer subject to these rules shall include 

these provisions: (1) the principal place(s) of employment of the covered 
employees, including address(es) and phone number(s) of the workplace(s); (2) 
the name, title, mailing address, phone number, fax number, and e-mail 
address, if any, of an officer or responsible employee of the MCO empowered to 
assent to the treatment or referral of covered employees, capable of obtaining 
and providing complete business, administrative and medical records gener- 
ated pursuant to the contract, and empowered to resolve routine disputes with 
patients, employers and providers under the Commission’s jurisdiction; (3) the 
name, title, mailing address, phone number, fax number, and e-mail address, 
if any, of an adjuster, officer, agent or employee of the employer empowered to 
negotiate the resolution of routine medical compensation disputes, and receive 
orders of the Commission on behalf of the employer; (4) an acknowledgment 
that the MCO is bound by applicable requirements of N.C. Gen. Stat. Chapters 
58 and 97 and these rules, and subject to orders of the Commission to the same 
extent as the employer; (5) the agreement of the employer that it will cooperate 
and actively assist in furnishing its employees and supervisors with a phone 
number and instructions for obtaining emergency treatment and/or contacting 
the MCO upon injury to any employee during the workday or on the employer’s 
premises requiring physician attention, and with furnishing to its injured 
employees the information and card hereinafter required in Rule VII; (6) 
specify a dispute resolution plan in accordance with N.C. Gen. Stat. § 97-25.2 
and 11 N.C. Admin. Code 12.0914, including provisions for notice of decision in 
appeals within 30 days, or within 72 hours of appeal when the regular appeals 
process would cause a delay in the rendering of health care that would be 
detrimental to the health of the employee; (7) describe physician panels, 
including specialties represented, and the employee's right to select his or her 
attending physician from the appropriate panel, and to subsequently change 
attending physicians once within the members of the panel; (8) whether the 
MCO or employer will be responsible for securing the services of “out of 
network” providers when needed. N.C. Gen. Stat. $ 97-25.2. 


Rule VII. Information for employee/patient. 


The employer shall inform employees of its arrangements with an MCO for 
providing medical compensation through its usual means of communicating 
company policies and benefit information, and provide a wallet-size card 
bearing a phone number to be contacted in case of a work-related injury, and 
otherwise complying with Department of Insurance regulations. As soon as 
reasonably possible following the injury, the employer or MCO shall provide to 
the employee a printed explanation of the system being utilized for his care, 
suitable for sharing with emergency, “out-of-network”, and referral physicians, 
which shall be filed with any Form 19 submitted to the Commission; provided, 
that electronic filers may otherwise notify.the Commission of the identity of the 
MCO. This statement shall include the following information: (1) The offices to 
contact concerning medical treatment for the injury, including a telephone 
number; (2) if known at that time, the employee’s chosen treating physician, 
including a phone number for seeking medical assistance outside normal 
business hours if the injury might cause such a need; (3) the applicable 
methods for choosing and changing treating physicians and resolving disputes 
concerning physicians or treatment pursuant to N.C. Gen. Stat. § 97-25.2; (4) 
that the MCO can make available physicians in all the fields and specialties 
licensed by the State of North Carolina; (5) the employer’s obligation to pay for 
treatment for which the employee/patient is referred to the MCO, whether or 
not the employer admits liability for the injury per N.C. Gen. Stat. § 97-90(e); 
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(6) the employee’s duty to cooperate in treatment, and right to secure 
treatment at his or her own expense that does not interfere with the treating 
physician’s treatment; and, (7) the I.C. File Number, if known when filed. 
Information for providers concerning billing may be included, labeled as such. 


Rule VIII. Inclusive provider panels. 


As soon as reasonably possible following onset or injury, and upon a patient’s 
first request to change attending physician, the MCO shall provide the patient 
with a list of reasonably accessible and available panel physicians qualified to 
treat or manage the primary condition for which the employer has accepted 
liability or authorized treatment from which the employee may select the 
attending physician. The employer and MCO shall provide for reasonable 
access and availability to all medical compensation services, and include in its 
panels, or otherwise make available for the employee's choice, one or more 
physicians representing all specialties available in the community that are 
licensed to provide foreseeably necessary treatment for the patient’s primary _ 
compensable condition, if a physician of that specialty meets the MCO’s 
reasonable credentialing criteria for that specialty and is willing to contract to 
provide their services on a non-discriminatory aE N.C. Gen. Stat. $$ 97- 
2(19), 97-2(20), 97-25 and 97-25.2. 


Rule [X. Quality assurance and utilization review. 


An MCO subject to these rules shall comply with the requirements of the 
N.C. Department of Insurance for quality assurance and utilization review 
plans, and upon request, provide the Commission with copies of records 
generated by, or utilized in, the operation of those programs, and copies of 
plans or amendments to plans not yet filed with the Department of Insurance. 


Rule X. Waiver. 


For good cause, and in its discretion, subject to statutory requirements, the 
apa may waive adherence to any of these Rules. N.C. Gen. Stat. 
97-80(a) 
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for Managed Care Organizations 


COMMISSION. 
Notice to, Rule V. 
Waiver, Rule X. 


CONTRACT PROVISIONS, Rule VI. 
D 


DEFINITIONS, Rule II. 


DEPARTMENT OF INSURANCE. 
Qualification by, Rule III. 


E 


EMPLOYEE INFORMATION, Rule VII. 


I 


INFORMATION FOR 
EMPLOYEE/PATIENT, Rule VII. 


N 


NOTICE TO COMMISSION, Rule V. 


P 


PATIENT INFORMATION, Rule VII. 
Available physicians, Rule VIII. 


PHYSICIANS. 
List of available physicians, Rule VIII. 


PROVIDERS. 
List of available providers, Rule VIII. 


PURPOSE, Rule I. 
, Q 
QUALIFICATION. 


Department of insurance, Rule III. 
Generally, Rule IV. 


QUALITY ASSURANCE, Rule IX. 
R 
REVOCATION, Rule IV. 
U 
UTILIZATION REVIEW, Rule IX. 
W 
WAIVER, Rule X. 
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NORTH CAROLINA INDUSTRIAL COMMIS- 
SION RULES FOR UTILIZATION OF 
REHABILITATION PROFESSIONALS 

IN WORKERS’ COMPENSATION 
CLAIMS 


Effective January 1, 1996. 


Rule; .; Rule 
I. Definitions; Description of rehabilitation VII. Communication. 

services. VIII. Interaction with physicians. 
II. Purpose of the rules. IX. Return to work. 


III. Application of the rules. 
IV. Goals of rehabilitation. 
V. Qualifications required. Index follows Rules. 
VI. Professional responsibility of the rehabil- 

itation professional in workers’ com- 

pensation claims. 


X. Motion for change of RP: Sanctions. 


Rule I. Definitions; Description of rehabilitation services. 


A. Rehabilitation professionals (RPs) include case managers and coordina- 
tors of medical rehabilitation services and/or vocational rehabilitation ser- 
vices, and do not include direct care providers, e.g., physical therapists, 
occupational therapists, speech therapists. 

B. The “parties” are the worker, the worker’s attorney, the employer, the 
carrier (including claims administrator, third party administrator), and the 
employer or carrier’s attorney(s). 

C. “Physician” means medical doctor, chiropractor, other physician, and, 
where the context requires, other health care providers. 
~ D. “Medical rehabilitation” refers to the planning and coordination of health 
care services appropriate to achievement of the goal of medical rehabilitation, 
stated above. Medical case management may include but is not limited to case 
assessment, including a personal interview with the injured worker; develop- 
ment, implementation and coordination of a care plan with health care 
providers and with the worker and family; evaluation of treatment results; 
planning for community re-entry; return to work with the employer of injury 
and/or referral for further vocational rehabilitation services. 

E. “Vocational Rehabilitation” refers to the delivery and coordination of 
services under an individualized plan designed to achieve the goal of voca- 
tional rehabilitation as defined above. 

(1) Specific vocational rehabilitation services may include, but are not 
limited to: vocational assessment, counseling, job analysis, job modification, 
job development and placement, labor market survey, vocational or psycho- 
metric testing, analysis of transferable skills, work adjustment counseling, 
job-seeking skills training, on-the-job training and retraining, and follow-up 
after re-employment. 

(2) The vocational assessment is based on the provider’s review of current 
medical and other information significant to employment potential and on a 
face-to-face interview between the worker and the RP, to determine whether 
the worker can benefit from vocational rehabilitation services, and, if so, to 
identify the specific type and sequence of appropriate services. It should 
include an evaluation of the worker’s expectations in the rehabilitation 
process, an evaluation of any specific requests by the worker for medical 
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Rule II RULES FOR REHABILITATION PROFESSIONALS Rule IV 


treatment or vocational training, and a statement of the RP’s conclusion 
regarding the worker’s need for rehabilitation services, benefits expected from 
services, and a description of the proposed rehabilitation plan. 

(3) Job placement activities may be commenced after completion of a 
vocational assessment and formulation of a plan for vocational services which 
specifies its goals and the priority for return-to-work options. Placement shall 
only be directed toward prospective employers offering the opportunity for 
suitable employment, as defined herein. 

F. “Return to work” means placement of the injured worker into suitable 
employment, as defined herein. Return-to-work options generally should be 
considered in the following priority: 

(1) Current job, current employer 

(2) New job, current employer 

(3) On-the-job training, current employer 

(4) New job, new employer 

(5) On-the-job training, new employer 

(6) Formal vocational training to prepare worker for job with current or new 
employer. 

(7) Due to the high risk of small business failure, self-employment should be 
considered only when its feasibility is documented with reference to worker’s 
aptitudes and training, adequate capitalization, and market conditions. 

G. “Suitable employment” means employment in the local labor market or 
self-employment which is reasonably attainable and which offers an opportu- 
nity to restore the worker as soon as possible and as nearly as practicable to 
pre-injury wage, while giving due consideration to the worker’s qualifications 
(age, education, work experience, physical and mental capacities), impairment, 
vocational interests, and aptitudes. No one factor shall be considered solely in 
determining suitable employment. 


Rule I. Purpose of the rules. 


A. The purpose of these rules is to foster professionalism in the provision of 
rehabilitation services in Industrial Commission cases, such that in all cases 
the primary concern and commitment of the RP is to the medical and 
vocational rehabilitation of the injured worker rather than to the personal or 
pecuniary interests of the parties. 

B. To this end, these rules are to be interpreted to promote frank and open 
cooperation among parties in the rehabilitation process, and to discourage the 
pursuit of plans or purposes which impede or conflict with the parties’ progress 
toward that goal. 


Rule III. Application of the rules. 


These rules apply to: 

A. All cases in which the employer is obliged to provide or is providing and 
the injured worker is obliged to accept medical compensation under the Act, or 
in which such compensation is provided by agreement, and during any period 
when the employer is paying temporary total disability benefits “without 
prejudice,” and | 

B. Any case in which the RP has contact with the injured worker, the 
physician, or worker’s attorney at the request of the employer or carrier. 


Rule IV. Goals of rehabilitation. 


Medical rehabilitation shall assist in the restoration of injured workers as 
nearly as possible to the workers’ pre-injury level of physical function. 
Vocational rehabilitation shall assist in the return of injured workers to 
suitable employment. 
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Rule V RULES FOR REHABILITATION PROFESSIONALS Rule V 


Rule V. Qualifications required. 


A. RPs in cases subject to these rules shall follow the Code of Ethics specific 
to their certification (i.e. CRC, CIRS, CVE, CRRN, COHN, ONC, and CCM) as 
well as any status specific to their occupation. 

B. RPs who are Registered Nurses are subject to the requirements of the 
North Carolina Nursing Practice Act. 

C. RPs who are Licensed Professional Counselors are subject to the require- 
ments of the North Carolina Licensed Professional Counselor’s Act. 

‘D. RPs rendering services in cases subject to these rules shall meet the 
following criteria, and shall upon request provide a resume of their qualifica- 
tions and credentials during initial meetings with parties and health care 
providers. 

(1) Requirements for Qualified Rehabilitation Professionals (QRPs): 

a. Two (2) years full-time work experience, or its equivalent in workers’ 
compensation case management, where a minimum of thirty (30) percent of 
the time was spent in managing medical and/or vocational rehabilitation 
services to persons with disabling conditions or diseases. This experience 
should have been within the past fifteen years; AND one of the following 
credentials, or a similar credential determined by the Industrial Commission 
as a substantial equivalent thereto: 

Certified Rehabilitation Counselor (CRC) 

Certified Registered Rehabilitation Nurse (CRRN) 
Certified Insurance Rehabilitation Specialist (CIRS) 
Certified Vocational Evaluator (CVE) 

Certified Occupational Health Nurse (COHN) 
Orthopaedic Nurse Certified (ONC) 

Certified Case Manager (CCM); OR 

b. Employed within the North Carolina Department of Human Resources as 
a Vocational Rehabilitation Provider; 

(2) Requirements for Conditional Rehabilitation Professionals (CRPs): 

a. ACRP is defined as a person who does not meet the requirements for QRP 
and who wishes to work as an RP in cases subject to this rule, including the 
following: 

i. CRC, CRRN, CIRS, CVE, COHN, ONC, or CCM without the workers’ 
compensation case management experience required; or 

ii. A post-baccalaureate degree in a health-related field from an accredited 
institution, plus one year of experience in the provision of rehabilitation 
services to persons with disabling conditions or diseases, or 

iii. A baccalaureate degree in a health-related field from an accredited 
institution, plus two years experience in the provision of rehabilitation services 
to individuals with disabling conditions or diseases, or 

iv. Current licensure as a registered nurse and three years experience in 
clinical nursing providing care for adults with disabling conditions and 
diseases. 3 

b. In order to work as an RP, a CRP will work under the direct supervision 
of a QRP until qualifications for a QRP are fulfilled. The name, address and 
telephone number of the supervisor shall be on all documents identifying the 
CRP. The QRP is responsible to assure that the work of the CRP shall meet all 
requirements including those of this rule. 

(3) There may be parts of the rehabilitation process for which an RP may not 
be qualified. The RP has the responsibility to refrain from those activities 
which do not fall within his or her qualifications. 
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Rule VI RULES FOR REHABILITATION PROFESSIONALS Rule VII 


Rule VI. Professional responsibility of the rehabilitation professional 
in workers’ compensation claims. 


A. At the outset of the case, the RP shall disclose to health care providers 
and the parties any possible conflict of interest. The RP shall also disclose any 
compensation carrier’s or employer’s ownership of or affiliation with the RP. In 
addition, the RP shall inform the parties of his or her assignment and proposed 
role in the case. | 

B. The RP shall exercise independent professional judgment in making and 
documenting recommendations for medical and vocational rehabilitation, 
including any alternatives for medical treatment and cost-effective return-to- 
work options including retraining or retirement. The RP shall realize that the. 
attending physician directs the medical care of an injured worker. 

C. Subject to the provisions for medical care and treatment set forth in the 
Workers’ Compensation Act, the medical RP may explain the medical informa- 
tion to the worker, and shall discuss with the worker all treatment options 
appropriate to the worker’s conditions, but shall not advocate any one specific 
source for treatment or change in treatment. | 

D. As case consultants or expert witnesses, RPs have an obligation to 
provide unbiased, objective opinions. The limits of their relationships shall be 
clearly defined through written or oral means in accordance with CRCC Code 
of Professional Ethics, Canon 2, Rule 2.4, or through similar provisions in the 
applicable code of ethics, if any. 

EK. Additional Requirements: 

(1) RPs shall not conduct or assist any party in claims negotiation, investi- 
gative activities, or perform any other non-rehabilitation activity; 

(2) RPs shall not advise the worker as to any legal matter including claims 
settlement options or procedures, monetary evaluation of claims, or the 
applicability to the worker of benefits of any kind under the Workers’ 
Compensation Act. RPs shall advise the nonrepresentéd worker to direct such 
questions to the Industrial Commission, and the represented worker to direct 
questions to his or her attorney. 

(3) RPs shall not accept any compensation or reward from any source as a 
result of settlement. 


Rule VII. Communication. 


A. The carrier shall notify the Industrial Commission when an RP is 
assigned to a case and identify the purpose of the rehabilitation involvement. 

B. .The RP shall provide copies of all correspondence simultaneously to all 
parties. 

C. The RP shall make periodic written reports documenting accurately and 
completely the substance of all significant activity in the case, including the 
rehabilitation activity defined above, which reports shall be provided to all 
parties at the same time. A worker not represented by counsel shall be 
furnished with a copy of each periodic report, or, in the alternative, the RP 
shall advise orally or in writing (at least as often as reports are produced) as 
to the plan for and progress of the case, and shall advise the worker that he or 
Se ne ee right to request a copy of the reports under Industrial Commission 

ule . 

D. Frequency and timing of periodic reports will be determined at the time 
of referral and will depend upon the type of service provided. However, prompt 
communication of significant activity to all parties by telephone, telecopier, or 
letter should occur when information pertinent to the rehabilitation process is 
obtained, when changes or revisions are recommended or occur in medical or 
- vocational treatment plans, or on any other occasion when the worker’s 
understanding and cooperation is important to the implementation of the 
rehabilitation plan. | 
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Rule VIII RULES FOR REHABILITATION PROFESSIONALS Rule VIII 


E. Confidentiality. 

(1) RPs shall timely inform injured workers that there is no right to 
confidential communication between the RP, the parties, the physician, or the 
health-care providers. The RP shall also inform injured workers that such 
communication is not privileged under the Workers’ Compensation Act. 

(2) The RP may ask the worker to sign a form authorizing release of medical 
records, but the release shall not expand the waiver of medical privilege in the 
Act, and shall contain a reasonable time limitation. 

(3) RPs, in the preparation of written and oral reports, will present only 
information relevant and material to the worker’s medical and/or vocational 
rehabilitation and will make every effort to avoid undue invasion of privacy. 

F. Communication with worker’s attorney. 

(1) The first meeting of the worker and RP shall, if requested, take place at 
the office of the worker’s attorney. If this location is requested, it shall not delay 
the meeting more than twenty (20) calendar days. 

(2) To promote cooperation among the parties, the RP shall coordinate 
activities with the injured worker’s attorney, and, at the employer or carrier’s 
discretion, with the defense attorney. If the RP believes that the worker is not 
cooperating with the provision of rehabilitation services, the RP shall advise 
all Berens and shall describe what cooperative action on the part of the worker 
is sought. 


Rule VIII. Interaction with physicians. 


A. At the initial visit with a physician the RP shall provide professional 
identification and shall explain the RP’s role in the case. | 

B. In all cases, the RP shall advise the worker that he or she has the right 
to a private examination by the medical provider outside of the presence of the 
RP. If the worker prefers, he or she may request that the RP accompany him 
or her during the examination. However, if the worker or the worker’s attorney 
notifies the RP in writing that the worker desires a private examination, no 
subsequent waiver of that right shall be effective unless the waiver is revoked 
in writing by the worker or, if represented, by the worker’s attorney. 

C. If the RP wishes to obtain medical information in a personal conference 
with the physician following an examination, the RP should reserve with the 
physician sufficient appointment time for a conference. The worker must be 
offered the opportunity to attend this conference with the physician. If the 
worker or the physician does not consent to a joint conference, or if in the 
physician’s opinion it is medically contraindicated for the worker to participate 
in the conference, the RP will note this in his or her report and may in such 
case communicate directly with the physician and shall report the substance of 
the communication. 

D. The RP may assist the physician in scheduling of second opinions and 
supporting treatment. In such case, the worker shall receive at least (ten) 10 
calendar days notice of an appointment for a second opinion unless otherwise 
agreed by the parties or required by statute. 

E. The RP may assist in obtaining from the treating physician an opinion as 
to the degree of permanent partial impairment retained by the worker at 
maximum medical improvement. The decision to obtain a second physician’s 
opinion on the degree of impairment is not within the practice of rehabilitation. 
_ However, if requested by the party who desires a second opinion, the RP may 
assemble information, schedule, coordinate, and attend the appointment with 
that physician. 

F. The RP shall simultaneously send copies to the parties of all written 
communications to medical care providers, and shall accurately and com- 
pletely record and report all oral communications. 
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Rule IX RULES FOR REHABILITATION PROFESSIONALS Rule X 


Rule IX. Return to work. 


A. The RP shall obtain from the medical provider work restrictions which 
fairly address the demands of any proposed employment. If ordered by a 
physician, the RP should obtain a Functional Capacity Evaluation (FCE) or 
Physical Capacity Evaluation (PCE). Any FCE or PCE obtained should 
measure the worker’s capacities and impairments. 

B. The RP shall refer the worker only to opportunities for suitable employ- 
ment, as defined herein. , 

C. If the RP utilizes written or videotaped job descriptions in the return-to- 
work process, the RP shall provide a copy of the same to all parties for review 
before the job description is provided to the doctor. If the worker or the 
worker’s attorney have any objections or additions to the job description, they 
shall notify, within ten (10) calendar days, the RP, all parties, and the 
physician. This process may be expedited on occasions when job availability is 
critical. 

D. In preparing written job descriptions, the RP shall utilize the Dictionary 
of Occupational Titles and/or the Handbook for Analyzing Jobs published by 
the U.S. Department of Labor, which are recognized as national standard 
references for use in vocational rehabilitation. , 

E. In identifying proposed employment for the injured worker, the RP 
should consider the worker’s transportation requirements. | 

F. Follow-up after placement may be carried out to verify the appropriate- 
ness of the job placement. 

G. The RP shall not initiate or continue placement activities which do not 
appear reasonably likely to result in placement of the injured worker in 
suitable employment. The RP shall report to the parties when efforts to place 
the worker in suitable employment do not appear reasonably likely to result in 
placement of the injured worker in suitable employment. 


Rule X. Motion for change of RP: Sanctions. 


A. An RP may be removed from a case upon motion by either party for good 
cause shown or by the Industrial Commission in its own discretion. The motion 
shall be served upon all parties and the RP. Any party or the RP may file a 
response to the motion within ten (10) days. The Industrial Commission shall 
then determine whether to remove the RP from the case. The parties are 
referred to Industrial Commission Rule 609. 

B. If the employer/carrier chooses to do so and the worker consents, the 
employer/carrier may replace the RP, in which case the moving party shall 
notify the Industrial Commission that the motion does not need to be decided. 

C. For good cause, including ineffective delivery of rehabilitation services, 
failure to comply with applicable laws, rules or regulations, or failure to timely 
respond to lawful orders of the Commission or other regulatory authorities, the 
Commission may prohibit or restrict an RP, or group of RPs, further partici- 
pation by particular workers, employers, or health care providers, groups or 
classes of them, or all of them. As provided in Industrial Commission Rule 802, 
the Commission may impose appropriate sanctions for violation of these Rules. 

D. A party may request reconsideration of a ruling or appeal from an order 
as provided in Rule 703 or pursuant to N.C. Gen. Stat. §§ 97-83; 97-84. 
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Index to North Carolina Industrial Commission Rules 
for Utilization of Rehabilitation Professionals in 
Workers’ Compensation Claims 


A 
APPLICATION OF RULES, Rule III. 
Cc 
COMMUNICATION, Rule VIL. 
D 
DEFINITIONS, Rule I. 
G 
GOALS OF REHABILITATION, Rule IV. 
I 


INTERACTION WITH PHYSICIANS, Rule 
VIII. 


M 


MOTIONS. 
Change of rehabilitation professional, 
Rule X. 


P 


PHYSICIANS, INTERACTION WITH, Rule 
VIII. 


PROFESSIONAL RESPONSIBILITY OF 
REHABILITATION 
PROFESSIONALS, Rule VI. 


PURPOSE, Rule II. 


Q 
QUALIFICATIONS, Rule V. 
R 


REHABILITATION. 

Description of services, Rule I. 

Goals, Rule IV. 

Responsibility of professionals, Rule VI. 


REHABILITATION PROFESSIONALS, 
MOTION FOR CHANGE OF, Rule X. 


REQUIRED QUALIFICATIONS, Rule V. 
RETURN TO WORK, Rule IX. 
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TORT CLAIMS RULES OF THE NORTH 
CAROLINA INDUSTRIAL 
COMMISSION 


Effective January 1, 1989, with amendments received 
through September 10, 1997. 


Article I. Administration Rule 
Rule T3804. Conditional assignments of error. 
T305. Dismissal of }: 
T101. Location of offices and hours of busi- T306. Been eee 
hoi aah T307. Enlargement of time. 
T102. Transaction of business by the Commis- T308. Motions. 
sion. T309. New evidence. 
T103. Official forms. T310. Motion for new hearing. 


T311. Waiver of oral argument. 
Article IV. Appeals to the Court of 


Article II. Claims Procedures 


T201. Rules of civil procedure. 

T202. Hearings. Appeals 

T203. Infants and incompetents. T401. Rules of appellate procedure. 

T204. Hearing costs. 1402. Appeal bond. ) 
7205. Motions. — T403. Motions. 

T206. Filing fees. T404. Settling record on appeal. 


. Article V. Rules 
T501. Waiver of rules. 


Article III. Appeals to Full Commission 


T3801. Notice-of appeal. ; 
T302. Transcripts. spec dtl iets 
T303. Assignments of error. Index follows Rules. 


ARTICLE I. ADMINISTRATION 


Rule T101. Location of offices and hours of business. 


The offices of the North Carolina Industrial Commission (hereinafter “In- 
dustrial Commission”) are located in the Dobbs Building, 430 North Salisbury 
Street, in Raleigh, North Carolina, 27611..The same office hours will be 
observed by the Industrial Commission as are, or may be, observed by other 
State offices in Raleigh. Documents may be filed between the hours of 8:00 a.m. 
and 5:00 p.m. only. 


Rule T102. Transaction of business by the Commission. 


The Industrial Commission shall remain in continuous session subject to the 
call of the Chairman to meet as a body for the purpose of transacting such 
business as may come before it. 


Rule T103. Official forms. 


(1) The Industrial Commission will supply, on request, forms identified by 
number and title as follows: 

(a) Form T-1, Claim for Damages Under Tort Claims Act, N.C.G.S. § 143- 
297: 

(b) Form T-3, Release of Tort Claim Under N.C.G.S. § 143-297, et seq. 

(c) Form T-4, ‘Answer or Other Pleading of Defendant to Plaintiff's Affidavit, 
N.C.G.S. § 143-297. 
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Rule T201 TORT CLAIMS RULES OF INDUSTRIAL COMMISSION Rule T205 


(d) Such other forms relating to Tort Claims which, from time to time, may 
be promulgated by the Industrial Commission. 

(2) The use of any printed forms other than those approved and adopted by 
the Industrial Commission is prohibited. However, a claim for damages under 
the Tort Claims Act, and an answer or other responsive pleading by a 
defendant, may be filed by way of an original typed claim or answer and other 
responsive pleading which is similar in format to a civil pleading in the 
General Courts of Justice, and which is verified. 


ARTICLE I. CLAIMS PROCEDURES 


Rule T201. Rules of civil procedure. 


The Rules of Civil Procedure as provided in N.C.G.S. § 1A-1 shall apply in 
tort claims before the Industrial Commission, to the extent that such Rules are 
not inconsistent with the Tort Claims Act. In the event of such inconsistency, 
the Tort Claims Act shall control. 


Rule T202.. Hearings. 


(1) The Industrial Commission may, of its own Motion, order a hearing or 
rehearing of any case in dispute. 

(2) The Industrial Commission shall set a contested case for hearing in a 
location deemed convenient to witnesses and the Industrial Commission, and 
conducive to an early and just resolution of disputed issues. 

(3) The Industrial: Commission will give reasonable notice of hearing in 
every case. Postponement or continuance of a duly scheduled hearing will rest 
entirely in the discratiaa of a Commissioner or Deputy Commissioner. Where 
a party has not notified the Industrial Commission of the attorney represent- 
ing the party prior to the mailing of calendars for hearing, notice to that party 
shall constitute notice to the party’s attorney. 

(4) In the event of inclement weather or natural disaster, hearings shall be 
cancelled if the proceedings in the General Court of Justice in the county in 
which the hearings are set are cancelled. : 


Rule T203. Infants and incompetents. 


In all cases where infants or incompetents shall sue by their guardian ad 
litem, the Industrial Commission shall appoint such guardian ad litem in 
accordance with Rule 17 of the North Carolina Ruies of Civil Procedure. 


Rule T204. Hearing costs. 


Hearing costs shall be assessed in each case set for hearing, including those 
cases which are settled after being calendared and notices mailed, and shall be 
payable upon submission of a statement by the Industrial Commission. 


Rule T205. Motions. 


(1) All Motions in cases which are currently calendared before a Commis- 
sioner or Deputy Commissioner shall be sent directly to that Commissioner or 
Deputy Commissioner at the Industrial Commission. Before a case is calen- 
dared, or once a case has been continued, or removed, or adjudicated, and a 
Decision and Order entered, Motions shall be directed to the Executive 
Secretary of the Industrial Commission. 

(2) Amotion shall state with particularity the grounds on which it is based, 
the relief sought, and a brief statement of the opposing party’s position, if 
known. Service shall be made on all other parties. 


754 


Rule T206 TORT CLAIMS RULES OF INDUSTRIAL COMMISSION Rule T206. 


(3) Motions to continue or remove a case from the hearing docket on which 
the case is set must be made well in advance of the scheduled hearing and may 
be made in writing or in oral form. In all cases, the moving party must state 
that the other parties have been advised of the Motion and relate the position 
of the other parties regarding the Motion. Oral Motions must be followed with 
a written confirmation from the moving party. 

(4) The responding party to a Motion, with the exception of Motions to 
continue or remove a case from a hearing docket, shall have ten (10) days after 
a Motion is served upon him during which to file and serve copies of response 
in opposition to the Motion. The Industrial Commission may shorten or extend 
the time for responding to any Motion. | 

(5) Notwithstanding the provisions of (4) above, a Motion may be acted upon 
at any time, despite the absence of notice to all.parties, and without awaiting 
a response thereto. A party who has not received actual notice of such a Motion 
or who has not filed a response at the time such action is taken and who is 
adversely affected by the action may request reconsideration, vacation, or 
modification thereof. Motions will be determined without argument, unless the 
Industrial Commission orders otherwise. | 

(6) In a case in which a Motion to amend pleadings has been filed, the 
Commissioner or Deputy Commissioner may permit amendment of pleadings 
at the time of the hearing and then proceed to a determination of the case 
based on the evidence presented at the hearing without requiring additional 
pleadings. | 

(7) Motions to dismiss or for summary judgment for the defendant on the 
ground that plaintiff has failed to specifically name the individual officer, 
agent, employee or involuntary servant whose alleged negligence gave rise to 
the claim, or failure to properly name the department or agency of the State 
with whom such person was employed, shall be ruled upon following discovery, 
but prior to setting the matter on a final trial calendar. (Amended effective 
January 1, 1992.) 


Rule T206. Filing fees. 


(1) No claim shall be accepted for filing with the Industrial Commission 
which is not accompanied by an attorney’s check, certified check, or money 
order for a filing fee in an amount equal to the filing fee than currently being 
imposed for the filing of a civil action in the Superior Court division of the 
General Court of Justice. 

(2) The provisions of paragraph (1) above notwithstanding, a claim which is 
~ accompanied by an application to proceed in forma pauperis shall be accepted 
for filing upon the date of its receipt. 

(3) A Petition to proceed in forma pauperis shall consist of the following: 

(a) An affidavit, as would satisfy the provisions of N.C.G.S. 1-110, stating 
that the plaintiff has a good cause of action and that plaintiff is unable to 
comply with subsection (1) of this Rule, together with such affidavits of one or 
more witnesses necessary to show proof that plaintiff has a good cause of 
action. 

(b) If the plaintiff is an inmate in the North Carolina Department of 
Correction, a report by the Department of Correction stating the balance of 
plaintiff’s prison trust account, together with an accounting of all credits to 
and withdrawals from that trust account during the prior six (6) months. 

(4) The granting or denial of permission to proceed in forma pauperis shall 
be in the sole discretion of the Industrial Commission. 

(5) If, in the discretion of the Industrial Commission, it is determined that 
plaintiff is able to pay all or any part of the fees assessed under this Rule, an 
Order shall be issued directing payment of all or any part of that fee, and the 
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Rule T301 TORT CLAIMS RULES OF INDUSTRIAL COMMISSION Rule T306 


plaintiff shall, within thirty (30) days from his receipt of the Order, forward to 
the Industrial Commission an attorney’s check, certified check or money order 
for the full amount which is required to be paid. Failure to submit the required 
amount of the filing fee within this time shall result in the claim being 
dismissed without prejudice. 


ARTICLE Ili. APPEALS TO FULL COMMISSION 


Rule T301. Notice of appeal. 


A letter or other document expressing a wish to appeal, which clearly sets 
forth the Decision and Order from which appeal is taken, shall be considered 
notice of appeal to the Full ‘Commission within the meaning of N.C.G:S. 
§ 143-292. Such notice shall include a written statement of service of a copy of 
the notice by mail or in person on the opposing party or parties. 3 


Rule T302. Transcripts. 


Upon receipt of notice of appeal, the Industrial Commission, after taxing | 
appropriate costs, will prepare and supply to all parties a transcript of the 
record upon which is based the decision from which appeal is being taken to 
the Full Commission. 


Rule T303. Assignments of error. 


The appellant shall, within twenty-five (25) days of receipt of the transcript 
of the record, or receipt of notice that there will be no transcript of the record, 
file with the Industrial Commission, in triplicate, a written statement of the 
particular grounds for the appeal. Such statement shall, in writing, certify 
service of a copy by mail or in person upon the opposing party or parties. 
Particular grounds for appeal not set forth will be deemed to be abandoned and 
argument thereon will not be heard before the Full Commission. The grounds 
must be stated in particularity, including the specific errors allegedly commit- 
ted by the hearing Commissioner or Deputy Commissioner and the pages in 
the transcript on which the alleged errors are recorded. 


Rule T304. Conditional assignments of error. 


_ Anon-appealing party is not required to file conditional assignments of error 
in order to preserve his rights for possible further appeals. 


Rule T305. Dismissal of appeal. 


Failure to file any assignments of error may result in the dismissal of the 
appeal either upon the Motion of the non-appealing party or upon the Full 
Commission’s own Motion. 


Rule T306. Briefs. 


(1) Appellant’s brief shall be filed with the Industrial Commission in 
triplicate no later than twenty-five (25) days after receipt of the transcript of 
the record or receipt of notice that there will be no transcript of the record. 

(2) Thereafter, appellee’s brief shall be filed with the Industrial Commission 
in triplicate no later than twenty-five (25) days after the receipt of appellant’s 
brief. If appellant files no brief, appellee shall file his brief within twenty-five 
(25) days after appellant’s time for filing brief has expired. If both parties 
appeal, they shall each file an appellant’s and appellee’s brief on the schedule 
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set forth herein. The parties may stipulate to a single extension of time for each 
party, not to exceed thirty (30) days, if the matter has not been calendared for 
earing. 

(3) When a party to an appeal has not filed a brief, he will not be allowed 
oral argument before the Full Commission. Cases should be cited by North 
Carolina reports, and preferably, to Southeastern reports as well. Counsel 
shall not discuss matters outside the record, assert personal opinions or relate 
personal experiences, or attribute unworthy acts or motives to opposing 
counsel unless it is alleged in good faith that such materially affected the case. 

(4) Each brief filed pursuant to this Rule shall be accompanied by a written 
certification that the brief has been served by mail or in person upon the 
opposing party or parties. (Amended effective January 1, 1992.) 


Rule T307. Enlargement of time. 


A Commissioner, acting on behalf of the Full Commission, may upon the 
Motion of a party or upon his own Motion, enlarge the time within which an 
action must be taken or a document filed pursuant to this Article. An 
enlargement of time may be granted either before or after the relevant time 
requirement has elapsed. 


Rule T308. Motions. 


During the pendency of an appeal to the Full Commission, any Motion by 
either party shall be filed in triplicate with the Industrial Commission, and 
shall certify, in writing, that it has been served by mail or in person upon the 
opposing party or parties. 


Rule T309. New evidence. | 
No new evidence will be presented to, or heard by, the Full Commission. 


Rule T310. Motion for new hearing. 


A Motion for a new hearing must be filed in writing, and supported by 
Affidavit. Such Motions filed during the pendency of an appeal to the Full 
Commission shall be argued before the Full Commission at the time of the 
hearing of the appeal. 


Rule T311. Waiver of oral argument. 


The parties, or either of them, with permission of the Full Commission, may 
waive oral argument before the Full Commission. The Full Commission may in 
its discretion order that all oral argument in a particular case will be waived. 
In the event that oral argument is waived by the parties, or either of them, or 
by order of the Full Commission, a decision, based on the record, assignments 
_ of error, and briefs, if any, will be given by the Full Commission. 


ARTICLE IV. APPEALS TO THE COURT OF APPEALS 


Rule T401. Rules of appellate procedure. 


Except as otherwise provided in N.C.G.S. 143-293, in every case appealed to 
the Court of Appeals, the North Carolina Rules of Appellate Procedure 
governing appeals in an ordinary civil action shall apply. 
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Rule T402 TORT CLAIMS RULES OF INDUSTRIAL COMMISSION Rule T502 


Rule T402. Appeal bond. 


The amount of the appeal bond shall be set by the Chairman of the 
Industrial Commission. | 


Rule T403. Motions. 


All Motions filed by the parties regarding appeal to the North Carolina Court 
of Appeals shall be addressed to and ruled upon by the Chairman of the 
Industrial Commission, or a Commissioner. 


Rule T404. Settling record on appeal. 


Upon a proper Motion, the Chairman-of the Industrial Commission, or his 
designee, shall enter an Order settling a record on appeal after conducting a 
settlement conference, in accordance with the North Carolina Rules of Appel- 
late Procedure. Settlement conferences shall be held at the Industrial Com- 
mission offices or by telephone conference. 


ARTICLE V. ROLES 


Rule T501. Waiver of rules. 


In the interest of justice, any tort claims Rule may be waived by a 
Commissioner or Deputy Commissioner, or the Full Commission. 


Rule T502. Rulemaking. 7 


Prior to adopting, deleting or amending any Tort Claims Rule of the 
Industrial Commission which affects the substantive rights of parties, the 
Industrial Commission will give at least thirty (30) days notice of the proposed 
change in Rules. Such notice will be given by publishing, in a newspaper or 
newspapers of general circulation in North Carolina, notice of such proposed 
change. Such notice will include an invitation to any interested party to submit 
in writing any objection, suggestion or other comment with respect to the 
proposed Rule change or to appear before the Full Commission at a time and 
place designated in the notice for the purpose of being heard with respect to the 
proposed Rule change. 
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Index to Tort Claims Rules of the North Carolina 
Industrial Commission 


A 


ADOPTION OF RULES. 
- Procedure, Rule T 502. 


APPEALS. 
Arguments. 

Waiver of oral argument, Rule T 311. 
Assignments of error, Rule T 303. 

Conditional assignments, Rule T 304. 
Briefs, Rule T 306. 
Court of appeals. 

Bond, Rule T 402. 

Motions, Rule T 403. 
_ Record on appeal. 

Settling, Rule T 404. 


Rules of appellate procedure, Rule T 401. 


Dismissal, Rule T 305. 
Evidence. 
New evidence, Rule T 309. 
Motions. 
New hearings, Rule T 310. 
Pendency of appeal, Rule T 308. 
Notice, Rule T 301. 
Time. 
Enlargement of time, Rule T 307. 
Transcripts, Rule T 302. 


ASSIGNMENTS OF ERROR. 
Appeals, Rule T 303. 
Conditional assignments, Rule T 304. 


B 


BRIEFS. 
Appeals, Rule T 306. 


C 
CLAIMS. 


Filing fees, Rule T 206. 
Hearings, Rule T 202. 


Infants and incompetents, Rule T 203. 


Rules of civil procedure. 
Applicability, Rule T 201. 


COMMISSION. 

Offices. 
Hours of business, Rule T 101. 
Location, Rule T 101. 

Transaction of business, Rule T 102. 


COSTS. 
Hearings, Rule T 204. 


COURT. OF APPEALS. 
Appeals to. 
Bond, Rule T 402. 
Motions, Rule T 403. 


COURT OF APPEALS —Cont’d 
Appeals to —Cont’d 
Record on appeal. 
Settling, Rule T 404. 


Rules of appellate procedure, Rule T 401. 


D 
DISMISSALS. 
Appeals, Rule T 305. 
E 
EVIDENCE. 
Appeals. 
New evidence, Rule T 309. 
F 
FEES. 
Filing fees, Rule T 206. 
FORMS. 


Official forms. 
Supplying by commission, Rule T 103. 


G 


GUARDIAN AD LITEM. 
Infants and incompetents, Rule T 203. 


H 


HEARINGS. 

Claims, Rule T 202. 

Costs, Rule T 204. 

Motions, Rule T 205. 

New hearings. 
Motions, Rule T 310. 


HOURS OF BUSINESS, Rule T 101. 
I 


INFANTS AND INCOMPETENTS. 
Claims, Rule T 208. 


M 


MOTIONS, Rule T 205. 
Appeals. — 
Court of appeals, Rule T 403. 
New hearings, Rule T 310. 
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TORT CLAIMS RULES OF INDUSTRIAL COMMISSION 


MOTIONS —Cont’d ne ae 
Pendency of appeal, Rule T 308. 
RULES OF CIVIL PROCEDURE. 


N Applicability, Rule T 201. 
T 
NOTICE. 
Appeals, Rule T 301. TIME. 
Enlargement of time, Rule T 307. 
O TRANSCRIPTS. 
Appeals, Rule T 302. 
OFFICES. 
Hours of business, Rule T 101. W 
Location of offices, Rule T 101. : 
Transaction of business, Rule T 102. WAIVER OF RULES, Rule T 501. © 
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CHILDHOOD VACCINE-RELATED INJURY 
RULES OF THE NORTH CAROLINA 


With amendments received through September 10, 1997. 
Article I. Administration Article II. Rules of Commission 
Rule : Rule 
101. Locations of offices and hours of business. 201. Rules of Civil Procedure. 
102. Transaction of business by the Commis- 202. Procedure. 
sion. 203. Attorneys fees. 


103. Official forms. Index follows Rules. 


ARTICLE I. ADMINISTRATION 


Rule 101. Locations of offices and hours of business. 


The offices of the Industrial Commission are located in the Dobbs Building, 
430 North Salisbury Street, in Raleigh, North Carolina 27611. The same office 
hours will be observed by the Industrial Commission as are or may be observed 
by other State offices in Raleigh. | 


Rule 102. Transaction of business by the Commission. 


The Commission will remain in continuous session subject to the call of the 
_Chairman to meet as a body for the purpose of transacting such business as 
may come before it. 


Rule 103. Official forms. 


The use of any printed forms other than those approved and adopted by this 
Commission is prohibited. Approved forms may be obtained from the Commis- 
sion. Insurance carriers and self-insurers may prepare forms for their own use, 
provided: (1) that the color of the paper upon which the form is printed shall be 
substantially identical to that used on the approved Commission’s form, (2) no 
statement, question, or information blank contained on the approved Commis- 
sion’s form is omitted from the substituted form, and (3) such substituted form 
A substantially identical in size and format with the approved Commission’s 
orm. 


ARTICLE II. RULES OF COMMISSION 


Rule 201. Rules of Civil Procedure. 


The Rules of Civil Procedure apply in cases involving a purported Childhood 
Vaccine-Related Injury, so long as such rules are consistent with Article 17 of 
peer, 130A of the General Statutes, except as hereinafter specifically 
provided. 


Rule 202. Procedure. 


Upon provision of a copy of the claim and supporting documentation, 
including all available medical records pertaining to the alleged injury, as 
provided in N.C.G.S. § 130A-425(b), further proceedings shall be suspended 
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Rule 203 RULES OF CHILDHOOD VACCINE-RELATED INJURY Rule 203 


for a period of ninety (90) days during which the responsible government 
agencies shall determine and. report their position on the issues listed in 
N.C.G.S. § 130A-426(a). If the said agencies agree that the claimant is entitled 
to money compensation meeting or exceeding the maximum amount set forth 
in § 130A-427(b), the Commission shall so notify the claimant and respon- 
dents, and further notify them of the services the Department of Human 
Resources proposes to provide pursuant to § 130A-427(a)(5). The Commission 
shall thereafter allow the parties a reasonable period of time to settle the 
matter before proceeding to hearing. 


Rule 203. Attorneys fees. 


At the conclusion of the case, counsel for the plaintiff shall submit to the 
Commission an account of time and services rendered the plaintiff for 
consideration in setting a fee pursuant to § 130A-427(a)(4). 
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Index to Rules of the North Carolina Industrial 
Commission for Childhood Vaccine-Related 


A 
ATTORNEYS’ FEES, Rule 203. 
C 


CLAIMS. 
Procedure, Rule 202. 


COMMISSION. 
Forms. 
Official forms. 
Supplying, Rule 103. 
Offices. 
Hours of business, Rule 101. 
Location, Rule 101. 


Transaction of business, Rule 102. 


F 


FEES. 
Attorneys’ fees, Rule 203. 


Injury 


FORMS. 
Official forms. 
Supplying, Rule 108. 


O 


OFFICES. 

Hours of business, Rule 101. 
Location, Rule 101. 

Transaction of business, Rule 102. 


R 


RULES OF CIVIL PROCEDURE. 
Applicability, Rule 201. 
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LOCAL RULES OF THE UNITED STATES 
COURT OF APPEALS FOR THE 
FOURTH CIRCUIT 


Revised effective October, 1992, 
with amendments received through April 17, 1998. 


Organization of the Court. 

Rule 

3(a). Filing and docket fees. 

3(b). Docketing statement. 

5. Interlocutory orders. 

5.1. Appeals by permission (Deleted Decem- 
ber 1, 1998). 

6. Appeal in a Bankruptcy Case from a Final 
Judgment, Order, or Decree of a Dis- 
trict Court or of a Bankruptcy Appel- 
late Panel. 

8. Stay or injunction pending appeal. 

9(a). Release prior to judgment of conviction. 

9(b). Release after conviction and notice of 
appeal. 

9(c). Recalcitrant witnesses. 

10(a). Retention of the record on appeal in the 
district court. 

10(b). Records on appeal. 

10(c). Transcripts. 

10(d). Sealed records. 

10(e). Supplemental records, modification or 

correction. 

Transcript acknowledgements. 

Time limits for filing transcripts. 

Exhibits. | 

Access of counsel to original record. 

Appeals by aggrieved non-parties in the 

lower court. 

Joint appeals/cross-appeals and consol- 

idations. 

Expedition of appeals. 

Abeyance. 

Intervention. 

15(a). Docketing fee. 

15(b). Petitions for Review. 

18. Procedures. 

21(a). Case captions for extraordinary writs. 

21(b). Petitions for mandamus or prohibition. 

21(c). Fees and Costs for Prisoner Petitions 

for Mandamus, Prohibition, or other 
Extraordinary Relief. 

Certificates of appealability. 

Death penalty cases and motions for 

stay of execution. 

Petitions for rehearing in death penalty 

cases. 

22(d). Motions for authorization. 

24. Prisoner appeals. 

25(a). Paper size, number of copies, attach- 
ments. 


11(a). 
11(b). 
11(c). 
11(d). 
12(a). 


- 12(b). 
12(c). 


12(d). 
12(e). 


22(a). 
22(b). 


22(c). 
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Rule | 

25(b). Filing papers, service, certificate of ser- 
vice. 

26. State holidays and inclement weather. 

26.1. Disclosure of corporate affiliations and 

other entities with a direct financial 
interest in litigation. 

Content of motions, notification and 

consent. 

Procedural orders acted on by clerk; 

reconsideration thereof. 

Form of papers; Number of copies. 

Responses; replies. 

Single judges and emergency motions. 

Motions for summary disposition. 

Consolidated cases and briefs. 

Attachments to briefs. 

Responsibilities of counsel listed on a 

brief. 

Joint appeals and consolidations. 

28(e). Citation of additional authorities. 

28(f). Statement of facts. 

29. Motion for leave to file brief as amicus 
curiae (Deleted December 1, 1998). 
Attorney sanctions for unnecessary ap- 

pendix designations. 

Appendix contents; Number of copies. 

Responsibility of parties. 

Dispensing with appendix. 

Shortened time for service and filing of 

briefs in criminal cases. 

Briefing orders. 

Filing and service. 

Number of copies. 

Reproduction of briefs and appendices. 

32(b). Length of briefs. 

32(c). Correction of briefs and appendices. 

33. Circuit mediation conferences. 

34(a). Oral argument; Pre-argument review 
and summary disposition of appeals; 
Statement regarding the need for oral 
argument. 

34(b). Informal briefs. 

34(c). Court sessions and notification to coun- 
sel. 

34(d). Argument time. 

34(e). Motion to submit on briefs. 

35. En banc proceedings. 

36(a). Publication of decisions. 

36(b). Unpublished dispositions. 

36(c). Citation of unpublished dispositions. 

39(a). Printing costs. 


27(a). 
27(b). 


27(c). 
27(d). 
27(e). 
27(f). 
28(a). 
28(b). 
28(c). 


28(d). 


30(a). 


30(b). 
30(c). 
30(d). 
31(a). 


31(b). 
31(c). 
31(d). 
32(a). 
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RULES OF FOURTH CIRCUIT COURT OF APPEALS 


Rule 

39(b). Bill of costs. 

39(c). Recovery of costs in the district court. 

40(a). Filing of petition. 

A0(b). Statement of purpose. 

40(c). Time limits for filing petitions. 

40(d). Papers filed after denial of a petition for 
rehearing. 

41. Motion for stay of the mandate. 

42. Voluntary dismissals. 

45. Dismissals for failure to prosecute. ; 

46(a). Legal assistance to indigents by law 
students. 

46(b). Admission to practice. 

46(c). Appearance of counsel; Withdrawal; 
Substitutions. 

46(d). Appointment of counsel. 

46(e). Attorney’s fees and expenses. 

46(f). Proceeding pro se. 

46(g). Rules of disciplinary enforcement. 

47(a). Procedures for adoption of local rules 
and internal operating procedures. 

47(b). Advisory committee on rules and proce- 
dures. 


Editor’s note. — Each local rule has been 
given the same number as the rule in the 
Federal Rules of Appellate Procedure to which 
it pertains, and the court has attempted not to 
repeat any information that can be found in 
the body of any rule. Whenever possible, infor- 
mation concerning practices and procedures of 
this court is set forth in the published internal 
operating procedures of the court rather. than 


Appendix of Forms 


Form 

1. Notice of appeal to a court of appeals from a 
judgment or order of a district court. 

2. Notice of appeal to a court of appeals from a 
decision of the tax court. 

3. Petition for review of order of an agency, 
board, commission or officer. 

4. Affidavit to accompany motion for leave to 

- appeal in forma pauperis. 

5. Notice of appeal to a court of appeals from a 
judgment or order of a district court 
or a bankruptcy appellate panel. 


Fourth Circuit Forms 


A. Disclosure of corporate affiliations and 
other entities with a direct financial 
interest in litigation. 

B. Appearance of counsel. 

C. Certificate of death penalty case — Fourth 
Circuit Local Rule 22(b). 


Index follows Rules. 


in the local rules. The court has adopted a local 
rule only in those circumstances where the 
rule establishes specific affirmative obliga- 
tions on the parties proceeding before the 


court, delegates additional authority to the 


clerk or creates certain options which the 
Federal Rules of Appellate Procedure indicate 
can only be exercised by creation of a local 
rule. 


ORGANIZATION OF THE COURT. 
A. Judges of the United States Court of Appeals for the Fourth Circuit 


Chief Judge: : 
J. HARVIE WILKINSON III 
Circuit Judges: 


DONALD 8S. RUSSELL 
H. EMORY WIDENER, JR. . 
K. K. HALL 


FRANCIS D. MURNAGHAN, JR. 


SAM J. ERVIN, III 
WILLIAM W. WILKINS, JR. 
PAUL V. NIEMEYER 
CLYDE H. HAMILTON 

J. MICHAEL LUTTIG 
KAREN J. WILLIAMS 

M. BLANE MICHAEL 
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CHARLOTTESVILLE, VA 


SPARTANBURG, SC 
ABINGDON, VA 
CHARLESTON, WV 
BALTIMORE, MD 
MORGANTON, NC 
GREENVILLE, SC 
BALTIMORE, MD 
COLUMBIA, SC 
MCLEAN, VA 
ORANGEBURG, SC 
CHARLESTON, WV 


Rule 3(a) RULES OF FOURTH CIRCUIT COURT OF APPEALS Rule 3(b) 


DIANAG.MOTZ BALTIMORE, MD 
Senior Circuit Judges: 
JOHN D. BUTZNER, JR. ~ RICHMOND, VA 
J. DICKSON PHILLIPS, JR. CHAPEL HILL, NC 
ROBERT F. CHAPMAN COLUMBIA, SC 
B. Office of the Circuit Executive 
Circuit Executive: Samuel W. Phillips 


(804) 771-2184 
C. Office of the Clerk of Court 


Clerk: Patricia S. Connor, Clerk 
Office: | (804) 771-2213 
D. Office of Staff Counsel 
Senior Staff Counsel: Arlen B. Coyle 
(804) 771-2348 
E. Library 
Librarian: Peter A. Frey 


(804) 771-2219 
F. Pre-Argument Conference Program 


Senior Conference Attorney: Harry C. Martin 
(919) 541-7848 


G. Fourth Circuit Advisory Committee on Rules and Procedure 


Professor Thomas D. Rowe, Jr., Chairman 
Rebecca A. Betts, Esquire 

William B. Poff, Esquire 

Knox L. Haynsworth, Esquire 

George Beall, Esquire 


Rule 3(a). Filing and docket fees. 


Upon filing a notice of appeal appellant shall pay the clerk of the district 
court a fee of $105.00, which includes a $5.00 filing fee for the notice of appeal, 
and a $100.00 fee for docketing the appeal in this Court. (Amended effective 
December 1, 1995.) 


Rule 3(b). Docketing statement. 


To assist counsel in giving prompt attention to the substance of an appeal, to 
help reduce the ordering of unnecessary transcripts, to provide the Clerk of the 
Court of Appeals at the commencement of an appeal with the information 
needed for effective case management, and to provide necessary information 
for any mediation conference conducted under Local Rule 33, counsel filing a 
notice of appeal for any direct or cross-appeal must complete and file a 
docketing statement, using the form provided by the clerk of the district court. 
The Clerk of the Court of Appeals will provide a similar form for petitions for 
review, applications for enforcement, and Tax Court appeals. 
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Rule 5 RULES OF FOURTH CIRCUIT COURT OF APPEALS Rule 6 


Two copies of the docketing statement and attachments must be received 
and filed in the Court of Appeals within 14 days of filing the notice of appeal, 
with a copy served on the opposing party or parties. Docketing statements for 
petitions for review, applications for enforcement, and Tax Court appeals must 
be received and filed with the Clerk of the Court of Appeals within 14 days of 
docketing of the petition, application, or tax appeal. A copy of the docketing 
statement must be served on the opposing party or parties. 

Each copy of the docketing statement served or filed shall have attached to 
it copies of: : 

(a) the notice of appeal, application for enforcement, or petition for review; 

(b) the docket sheet of the court or agency from which the appeal is taken; 

(c) the judgment order sought to be reviewed and any opinion or findings; 

(d) any opinion, findings, or recommendation of a magistrate judge, an 
administrative law judge, a Social Security Appeals Council, or a bankruptcy 
court underlying the order at issue; and 

(e) any transcript order. 

Although a party will not be precluded from raising additional issues, 
counsel will make every effort to include in the docketing statement all of the 
issues that will be presented to the Court. Failure to file the docketing 
statement within the time set forth above will cause the Court to initiate the 
process for dismissing a case under Local Rule 45. | 

If an opposing party concludes that the docketing statement is in any way 
inaccurate, incomplete, or misleading, the Clerk’s Office should be informed in 
writing of any errors and any proposed additions or corrections within 7 days 
of service of the docketing statement, with copies to all other parties. 
(Amended effective June 8, 1994; amended effective September 28, 1994; 
amended effective December 1, 1995; amended effective March 4, 1998.) 


Rule 5. Interlocutory orders. 


The Court of Appeals will initially enter a petition for permission to appeal 
upon the miscellaneous docket; a docket fee shall not be required unless the 
petition is granted. A Disclosure of Corporate Affiliations and Other Entities 
with a Direct Financial Interest in Litigation statement must be filed with the 
petition and answer. See FRAP 26.1, Local Rule 26.1, and Form A. Upon 
granting the petition, the Court of Appeals will notify the district court by copy 
of the order and transfer the case to the regular docket. (Amended ‘effective 
December 1, 1995.) 


Rule 5.1. Appeals by permission (Deleted December 1, 1998). 


Rule 6. Appeal in a Bankruptcy Case from a Final J udgment, Order, or 
Decree of a District Court or of a Bankruptcy Appellate Panel. 


(a) Appeal from a judgment, order or decree of a district court exercising 
original jurisdiction in a bankruptcy case. An appeal to a court of appeals from 
a final judgment, order or decree of a district court exercising jurisdiction 
pursuant to 28 U.S.C. § 1334 shall be taken in identical fashion as appeals 
from other judgments, orders or decrees of district courts in civil actions. 

(b) Appeal from a judgment, order or decree of a district court or bankruptcy 
appellate panel exercising appellate jurisdiction in a bankruptcy case. - 

(1) Applicability of other rules. All provisions of these rules are applicable to 
an appeal to a court of appeals pursuant to 28 U.S.C. § 158(d) from a final 
judgment, order or decree of a district court or bankruptcy appellate panel 
mars appellate jurisdiction pursuant to 28 U.S.C. § 158(a) or (b), except 
that: 
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(i) Rules 3.1, 4(a)(4), 4(b), 5.1, 9, 10, 11, 12(b), 13-20, 22-23, and 24(b) are not 
applicable; 

(ii) the reference in Rule 3(c) to “Form 1 in the Appendix of Forms” shall be 
read as a reference to Form 5; and . | 

(iii) when the appeal is from a bankruptcy appellate panel, the term 
“district court” as used in any applicable rule means “appellate panel.” 

(2) Additional rules. In addition to the rules made applicable by subsection 
(b)(1) of this rule, the following rules shall apply to an appeal to a court of 
appeals pursuant to 28 U.S.C. § 158(d) from a final judgment, order or decree. 
of a district court or of a bankruptcy appellate panel exercising appellate 
jurisdiction pursuant to 28 U.S.C. § 158(a) or (b): 

(i) Effect of a Motion for Rehearing on the Time for Appeal. If any party files 
a timely motion for rehearing under Bankruptcy Rule 8015 in the district court 
or the bankruptcy appellate panel, the time for appeal to the court of appeals 
for all parties runs from the entry of the order disposing of the motion. A notice 
of appeal filed after announcement or entry of the district court’s or bankruptcy 
appellate panel’s judgment, order, or decree, but before disposition of the 
motion for rehearing, is ineffective until the date of the entry of the order 
disposing of the motion for rehearing. Appellate review of the order disposing 
of the motion requires the party, in compliance with Appellate Rules 3(c) and 
6(b)(1)Gi), to amend a previously filed notice of appeal. A party intending to 
challenge an alteration of amendment of the judgment, order, or decree shall 
file an amended notice of appeal within the time prescribed by Rule 4, 
excluding 4(a)(4) and 4(b), measured from the entry of the order disposing of 
the motion. No additional fees will be required for filing the amended notice. 

(ii) The record on appeal. Within 10 days after filing the notice of appeal, the 
appellant shall file with the clerk possessed of the record assembled pursuant 
to Bankruptcy Rule 8006, and serve on the appellee, a statement of the issues 
to be presented on appeal and a designation of the record to be certified and 
transmitted to the clerk of the court of appeals. If the appellee deems other 
parts of the record necessary, the appellee shall, within 10 days after service of 
the appellant’s designation, file with the clerk and serve on the appellant a 
designation of additional parts to be included. The record, redesignated as 
provided above, plus the proceedings in the district court or bankruptcy 
appellate panel and a certified copy of the docket entries prepared by the clerk 
pursuant to Rule 3(d) shall constitute the record on appeal. 

(iii) Transmission of the record. When the record is complete for purpose of 
the appeal, the clerk of the district court or the appellate panel shall transmit 
it forthwith to the clerk of the court of appeals. The clerk of the district court 
or of the appellate panel shall number the documents comprising the record 
and shall transmit with the record a list of documents correspondingly 
numbered and identified with reasonable definiteness. Documents of unusual 
bulk or weight, physical exhibits other than documents, and such other parts 
of the record as the court of appeals may designate by local rule, shall not be 
transmitted by the clerk unless the reed is directed to do so by a party or by 
the clerk of the court of appeals. A party must make advance arrangements 
with the clerk for the transportation and receipt of exhibits of unusual bulk or 
weight. All parties shall take any other action necessary to enable the clerk to 
assemble and transmit the record. The court of appeals may provide by rule or 
order that a certified copy of the docket entries shall be transmitted in lieu of 
the redesignated record, subject to the right of any party to request at any time 
during the pendency of the appeal that the redesignated record be transmitted. 

(iv) Filing of the record. Upon receipt of the record, the clerk of the court of 
appeals shall file it and shall immediately give notice to all parties of the date 
on which it was filed. Upon receipt of a certified copy of the docket entries 
transmitted in lieu of the redesignated record pursuant to rule or order, the 
clerk of the court of appeals shall file it and shall immediately give notice to all 
parties of the date on which it was filed. (Added March 6, 1997.) 


769 


\ 


cad 


Rule 8 RULES OF FOURTH CIRCUIT COURT OF APPEALS Rule 9(c) 


Rule 8. Stay or injunction pending appeal. 


Filing a notice of appeal does not automatically stay the operation of the 
judgment, order or decision for which review is sought. If an application to the 
district court for temporary relief pending appeal is not practicable, counsel 
must make a specific showing of the reasons the application was not made to 
the district court in the first instance. Any motion to the Court of Appeals 
should include copies of all previous applications for relief and their outcome. 
A Disclosure of Corporate Affiliations and Other Entities with a Direct 
Financial Interest in Litigation statement must accompany the motion and 
any response unless the parties have previously filed disclosure statements 
with the Court in the case. See FRAP 26.1, Local Rule 26.1, and Form A. If any 
party deems that parts of the record or other materials are essential to a fair 
presentation of the issues regarding a motion, copies of these papers must be 
attached to each copy of the motion. The motion will usually be considered by 
a panel of the Court. If time is of the essence, a single judge who should 
ordinarily be resident in the state of the trial court proceeding may determine 
the motion or grant temporary relief until the matter can be considered by the 
Court. The selection of motion panels is similar to the process set forth in I.0.P. 
34.1 for hearing panels. An order granting a stay or injunction pending appeal 
remains in effect until issuance of the mandate or further order of the Court 
and may be conditioned upon the filing of a supersedeas bond in the district 
court. (Amended effective December 1, 1995.) 


Rule 9(a). Release prior to judgment of conviction. 


A criminal defendant may be released in accordance with the conditions set 
by the district court prior to judgment of conviction. If the district court refuses 
to release the prisoner, or sets conditions for release that cannot be met, the 
order is appealable as a matter of right and will be given prompt consideration 
by the Court of Appeals. Counsel should submit memoranda in support of their 
position on appeal and, in cases involving corporate defendants, Disclosure of 
Corporate Affiliations and Other Entities with a Direct Financial Interest in 
Litigation statements required by FRAP 26.1, Local Rule 26.1 and Form A. The 
appeal is usually decided without oral argument upon the materials presented 
by the parties. A motion for release pending determination of the appeal may 
be filed. The motion may be acted upon by a single judge, but the appeal itself 
must be submitted to a three-judge panel for decision. (Amended effective 
December 1, 1995.) 


Rule 9(b). Release after conviction and notice of appeal. 


After the district court has ruled on a motion for bail or reduction of bail 
pending appeal, the appellant may renew the motion for release, or for a 
modification of the conditions of release, before the Court of Appeals without 
noting an additional appeal. A copy of the district court statement of reasons 
should accompany the motion. The motion will be submitted to a three-judge 
panel for decision. (Amended effective December 1, 1995.) 


Rule 9(c). Recalcitrant witnesses. 


When an appeal arises from the incarceration of a witness who refuses to 
testify or produce evidence in any court or grand jury proceeding, the Court of 
Appeals is required by statute, 28 U.S.C. § 1826, to decide the appeal within 
30 days of the filing of the notice of appeal. Therefore, counsel should 
immediately contact the Clerk’s office regarding all such witness contempt 
matters so that the appeal may be expedited for resolution within the statutory 
guidelines. (Amended effective December 1, 1995.) 
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Rule 10(a). Retention of the record on appeal in the district court. 


In cases in which all parties are represented by counsel on appeal, the 
district court clerk will transmit a certificate to the Clerk of the Court of 
Appeals as soon as the record on appeal is complete. The certificate will state 
that the record is complete and available to the Court of Appeals upon request. 
Receipt of the district court clerk’s certificate will have the same effect as the 
receipt of the record on appeal. The district court will then retain the record on 
appeal until and unless a judge of this Court asks the Clerk of this Court to 
obtain it. Upon receipt of a request from the Clerk of the Court of Appeals, the 
clerk of the district court will assemble and transmit the record on appeal 
within 24 hours. (Amended effective December 1, 1995.) 


Rule 10(b). Records on appeal. 


The preparation and transmittal of the record on appeal is the obligation of 
the clerk of the lower court, board or agency, and any questions concerning 
form or content should be addressed to the trial forum in the first instance. A 
record on appeal consists of a specific number of volumes of pleadings, 
transcripts, and exhibits. Parties should check with the clerk of the lower 
court, board or agency to determine whether everything relevant to the issues 
on appeal will be included initially in the record on appeal in order to obviate 
motions to supplement the record. The record is transmitted to the appellate 
court as soon as it is complete, except as provided in Local Rule 10(a). Local 
Rule 10(a) does not apply to records in cases in which one or more parties are 
proceeding without counsel on appeal. (Amended effective December 1, 1995; 
amended effective December 1, 1998.) | | 


Rule 10(c). Transcripts. 


(1) Responsibilities and designation. The appellant has the duty of ordering 
transcript of all parts of the proceedings material to the issues to be raised on 
appeal whether favorable or unfavorable to appellant’s position. Transcript 
Order forms are provided to appellant by the clerk of the district court at the 
time the notice of appeal is filed. Appellant should complete the form and 
distribute the appropriate parts of the form to the clerk of the Court of Appeals, 
the court reporter, the clerk of the district court, and the appellee. 

Before the transcript order is mailed, appellant must make appropriate 
financial arrangements with the court reporter for either immediate payment 
in full or in other form acceptable to the court reporter, payment pursuant to 
the Criminal Justice Act, or at government expense pursuant to 28 U.S.C. 
§ 753(f). 

In cross-appeals each party must order those parts of the transcript 
pertinent to the issues of such appeals. The parties are encouraged to agree 
upon those parts of the transcript jointly needed and to apportion the cost, with 
additional portions being ordered and paid for by the party considering them 
essential to that party’s appeal. 

If the entire transcript of proceedings is not to be prepared, the appellant’s 
docketing statement filed pursuant to Local Rule 3(b) may constitute the 
statement of issues required by FRAP 10(b)(3)(A). , 

(2) Monitoring and receipt by clerk. Failure to order timely a transcript, 
failure to make satisfactory financial arrangements with the court reporter, or 
failure to specify in adequate detail those proceedings to be transcribed will 
subject the appeal to dismissal by the clerk for want of prosecution pursuant 
to Local Rule 45. The Clerk’s Office is charged with monitoring the status of 
transcripts pending with court reporters. 

(3) Statement in lieu of transcript. The parties may prepare and sign a 
statement of the case in lieu of the transcript or the entire record on appeal. 
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The use of a statement in lieu of a transcript of a hearing substantially 
accelerates the appellate process. The statement should contain a description 
of the essential facts averred and proved or sought to be proved and a summary 
of pertinent testimony. 

(4) Guidelines for preparation of appellate transcripts in the fourth circuit. 
An appendix to these rules contains the guidelines adopted by the Fourth 
Circuit Judicial Council to define the obligations of appellants, appellees, 
clerks of the district court, court reporters and the Clerk of the Court of 
Appeals in the ordering, preparation, and filing of transcripts completed 
pursuant to these rules. (Amended effective December 1, 1995; amended 
effective December 1, 1998.) | 


Rule 10(d). Sealed records. 


The Court of Appeals expects that motions to seal all or any part of the record 
will be presented to, and resolved by, the lower court or agency — in accordance 
with applicable law — during the course of trial, hearing, or other proceedings 
below. In the rare event that a change of circumstances occurs during the 
pendency of an appeal that warrants reconsideration of a sealing issued 
decided below, or initial consideration of the need to seal all or part of the 
record on appeal, an appropriate motion may be filed with the Clerk of the 
Court of Appeals. Such motions will be referred by the clerk to a panel of the 
Court. 

Material contained in the record subject to a protective order remains 
subject to that order on appeal unless modified or amended by the Court of 
Appeals. Material subject to a protective order shall be available to counsel 
only if permitted by that order. 7 

In any case involving sealed materials, at the time of filing a brief or 
appendix counsel shall file a separate certification as to whether a copy of, or 
excerpt from, any sealed document is included in the appendix, or argument 
relating to any sealed document is included in the brief. If the certification is 
affirmative, the appendix or brief will be sealed by order of this Court. Every 
effort shall be made by counsel to include such sealed material, and argument 
related thereto, in a supplement to the brief or appendix which can be sealed, 
thereby avoiding the need to seal the remainder of the brief or appendix. 
(Amended effective December 1, 1995.) 


Rule 10(e). Supplemental records, modification or correction. 


Disputes concerning the accuracy or composition of the record on appeal 
should be resolved in the trial court in the first instance, although the Court of 
Appeals has the power, either on motion or of its own accord, to require that the 
record be corrected or supplemented. It is unnecessary to seek permission of 
the Court of Appeals to supplement the record and the record may be 
supplemented by the parties by stipulation or by order of the district court at 
any time during the appellate process. (Amended effective December 1, 1995.) 


Rule 11(a). Transcript acknowledgements. 


Upon receipt of an order for a transcript, the clerk of the Court of Appeals 
will prepare for the reporter a transcript order acknowledgement which will 
set forth the date the transcript order was received in the Clerk’s Office and the 
transcript due date, computed from the order receipt date in accordance with 
the time limits set forth in the applicable district court reporter management 
plan. If the transcript order is correct in all respects, except for an order date | 
error in the reporter’s favor, no response will be required from the reporter. If 
the reporter believes that there is a problem with the transcript order, he or 
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she must complete a copy of the acknowledgement form noting the problem 
and return it to the Court of Appeals within 7 days of receipt of the form by the 
reporter, or within such further time as the Court of Appeals allows. The time 
for completion of the transcript will automatically cease to run until the 
problem has been remedied. The clerk of the Court of Appeals will send a new 
transcript order acknowledgement setting forth new transcript order and filing 
dates taking into account the delay caused by resolving the problem with the 
original transcript order. (Amended effective December 1, 1995.) 


Rule 11(b). Time limits for filing transcripts. 


Although FRAP 11(b)(1)(B) requires that transcripts be completed within 30 
days from the purchase order date, this court routinely uses instead the time 
limits set forth in the district court reporter management plans. All of the 
plans establish a 60-day period for preparation of transcripts, with the 
following exceptions: | 

(1) Special provisions adopted by the Fourth Circuit Judicial Council for 
appeals by incarcerated criminal defendants. 

(a) transcripts of 1000 pages or less shall be filed within 30 days of 
transcript order and completion of satisfactory financial arrangements. 

(b) transcripts of more than 1000 pages shall be filed within the time 
ordered by the clerk of the court of appeals. 

(2) Special circumstances, such as 

(a) bail appeals, | 

(b) death penalty cases, or - : ! 

(c) other expedited procedures in which the transcript shall be filed within 
the time ordered by the Clerk of the Court of Appeals. (Amended effective 
December 1, 1995; amended effective December 1, 1998.) 


Rule 11(c). Exhibits. 


Counsel should be aware that certain portions of the record will not be 
transmitted to the Court of Appeals as part of the record. If bulky documents 
and physical exhibits are required by a party for oral argument, the party must 
make advance arrangements with the clerks of both courts for their transpor- 
tation and receipt. Such arrangements are best made after the completion of 
the briefing schedule on appeal and receipt of notice of oral argument. 
(Amended effective December 1, 1995.) 


Rule 11(d). Access of counsel to original record. 


Counsel desiring to use the record on appeal in preparing their case should 
make arrangements with the clerk of the district court for access to the record. 
Under Local Rule 10(a), records in cases in which all parties are represented 
‘by counsel are retained by the district court clerk during appeal unless a judge 
of the Court of Appeals requests that they be obtained. If the record is 
transmitted to the Court of Appeals, the record may be withdrawn upon proper 
application and returned to the trial court or the nearest district court clerk’s 
office for counsel’s review. Law professors representing indigents by Court 
appointment may request that the record be sent to the law school for their 
review. (Amended effective December 1, 1995.) 


Rule 12(a). Appeals by aggrieved non-parties in the lower court. 


If the appellant was not a party to the lower court proceeding, the appeal 
shall be styled “Inre____—S—S—¥ Appellant,” and the title of the action in the 
district court shall also be given. (Amended effective December 1, 1995.) 
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Rule 12(b). Joint appeals/cross-appeals and consolidations. 


For the purpose of identifying consolidated appeals and cross-appeals, the 
earliest docketed appeal will be designated the lead case and identified by an 
“L” following its docket number. The parties should designate lead counsel for 
each side and communicate lead counsel’s identity in writing to the clerk 
within 10 days of the consolidation order. Although most consolidations will be 
on the Court’s own motion, a party is not precluded from filing a request. 
(Amended effective December 1, 1995.) 


Rule 12(c). Expedition of appeals. 


The Court on its own motion or on motion of the parties may expedite an 
appeal for briefing and oral argument. Any motion to expedite should state 
clearly the reasons supporting expedition, the ability of the parties to present 
the appeal on the existing record, and the need for oral argument. (Amended 
effective December 1, 1995; amended effective December 1, 1998.) 


Rule 12(d). Abeyance. 


In the interest of docket control the Court may, either on its own motion or 
upon request, place a case in abeyance pending disposition of matters before 
this Court or other courts which may affect the ultimate resolution of an 
appeal. During the period of time a case is held in abeyance the appeal remains 
on the docket but nothing is done to advance the case to maturity and 
resolution. If a case is held in abeyance for cases other than a Fourth Circuit 
case, the parties will be required to make periodic status reports. (Amended 
effective December 1, 1995.) 


Rule 12(e). Intervention. 


A party who appeared as an intervenor in a lower court proceeding shall be 
considered a party to the appeal upon filing a notice of appearance. Otherwise, 
a motion for leave to intervene must be filed with the Court of Appeals. Any 
notice of appearance or motion to intervene should indicate the side upon 
which the movant proposes to intervene. The provisions of FRAP 15(d) govern 
intervention in appeals from administrative agencies. Intervenors are re- 
quired to join in the brief for the side which they support unless leave to file a 
separate brief is granted by the Court. (Amended effective December 1, 1995.) 


Rule 15(a). Docketing fee. 


Upon filing a petition for review of an agency order, petitioner shall pay the 
prescribed docketing fee of $100, payable to the Clerk, U.S. Court of Appeals, 
or submit a properly executed application for leave to proceed in forma 
en aati (Amended effective December 1, 1995; further amended December 4, 


Rule 15(b). Petitions for Review. 


Whenever filing a petition for review or an application or cross-application 
for enforcement, the party shall attach to the petition, application or cross- 
application a copy of the agency order for which review or enforcement is 
sought. The petition, application or cross-application shall also be accompa- 
nied by a list of respondents specifically identifying the respondents’ names 
and the addresses where respondents may be served with the copies of the 
petition, application or cross-application. (Added December 4, 1996.) 
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Rule 18. Procedures. 


This Court’s local rules accompanying FRAP 8 and 27 apply also to 
applications for stays under FRAP 18. (Added effective December 1, 1995.) 


Rule 21(a). Case captions for extraordinary writs. 


A petition for a writ of mandamus or. writ of prohibition shall not bear the 
name of the district judge, but shall be entitled simply “In re SC 
Petitioner.” To the extent that relief is requested of a particular judge, unless 
otherwise ordered, the judge shall be represented pro forma by counsel for the 
party opposing the relief, who shall appear in the name of the party and not 
that of the judge. (Amended effective December 1, 1995.) 


Rule 21(b). Petitions for mandamus or prohibition. 


Strict compliance with the requirements of FRAP 21 is required of all 
petitioners, even pro se litigants. Petitioner must pay the prescribed docket fee 
of $100, payable to the Clerk, U.S. Court of Appeals; submit the forms required 
by Local Rule 21(c)(1) for cases subject to that Local Rule; or submit a properly 
executed application for leave to proceed in forma pauperis. The parties are 
required to submit Disclosure of Corporate Affiliations and Other Entities with 
a Direct Financial Interest in Litigation statements with the petition and 
answer. See FRAP 26.1, Local Rule 26.1, and Form A. 

After docketing, the clerk shall submit the application to a three-judge 
panel. If time is of the essence, application may be made to a single circuit 
judge, who ordinarily should be resident in the state of the trial court 
proceeding, seeking temporary relief under 28 U.S.C. § 1651 until the matter | 
can be considered by a three-judge panel. 

If the Court believes the writ should not be granted, it will deny the petition 
without requesting an answer. Otherwise the Court will direct the clerk to 
obtain an answer. After an answer has been filed, the Court ordinarily will 
decide the merits of the petition on the materials submitted without oral 
argument. Occasionally, however, briefs may be requested and the matter set 
for oral argument. (Amended effective December 1, 1995; further amended 
September 25, 1996.) | | 


Rule 21(c). Fees and Costs for Prisoner Petitions for Mandamus, | 
Prohibition, or other Extraordinary Relief. 


(1) Proceedings arising out of civil matters. A prisoner filing a petition for 
writ of mandamus, prohibition, or other extraordinary relief in a matter 
arising out of a civil case must pay the full $100 docket fee. A prisoner who is 
unable to prepay this fee may apply to pay the fee in installments by filing with 
the Court of Appeals (1) an application to proceed without prepayment of fees; 
(2) a certified copy of the prisoner’s trust fund account statement for the 
six-month period immediately preceding the filing of the notice of appeal, 
obtained from the appropriate official of each prison at which the prisoner is or 
was confined; and (3) a form consenting to the collection of fees from the 
prisoner’s trust account. 

The Court of Appeals will assess an initial partial filing fee of 20% of the 
greater of: 

(a) the average monthly deposits to the prisoner’s account for the six-month 
period immediately preceding the filing of the petition; or 

_(b) the average monthly balance in the prisoner’s account for the six-month 
period immediately preceding the filing of the petition. 
The Court will direct the agency having custody of the prisoner to collect this 
initial partial fee from the prisoner’s trust account, and to collect the remain- 
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der of the $100 fee, as well as any other fees, costs, or sanctions imposed by the 
Court, in monthly installments of 20% of the preceding month’s deposits 
credited to the prisoner’s account. The agency having custody of the prisoner 
shall forward payments from the prisoner’s account to the Clerk, U.S. Court of 
Appeals, each time the amount in the account exceeds $10 until all fees, costs, 
and sanctions are paid for the petition. 

If a prisoner proceeding under this rule fails to file the forms or make the 
payments required by the Court, the appeal will be dismissed pursuant to 
Local Rule 45. 

(2) Effect of prior actions and appeals on proceedings arising out of civil 
matters. A prisoner who has, on three or more prior occasions, while incarcer- 
ated or detained in any facility, brought an action or appeal in a court of the 
United States that was dismissed on the grounds that it was frivolous, 
malicious, or failed to state a claim upon which relief could be granted, may not 
proceed in a matter arising out of a civil case without prepayment of fees 
unless the prisoner is under imminent danger of serious physical injury. 

(3) Proceedings arising out of criminal matters. A prisoner who is unable to 
prepay the full $100 docket fee for a petition for writ of mandamus, prohibition, 
or other extraordinary relief arising out of a criminal case may apply to proceed 
without the prepayment of fees by filing an application for leave to proceed in 
forma pauperis. (Added effective September 25, 1996.) 


Rule 22(a). Certificates of appealability. 


All applications for certificates of appealability shall either be in the form of 
a motion under FRAP 27(a) or be accompanied by informal briefs pursuant to 
Local Rule 34(b), regardless of whether the petitioner is represented by 
counsel. An application for a certificate of appealability may be referred to a 
panel of three judges. If all the judges on the panel conclude that the certificate 
should not issue, the certificate will be denied; but if any judge of such panel 
is of the opinion that the applicant has made a substantial showing of the 
denial of a constitutional right, the certificate will issue. The certificate shall 
indicate which specific issue or issues satisfy the required showing. If the 
Court grants a certificate of appealability, it may thereafter affirm, reverse or . 
remand without further briefing or direct full briefing and oral argument. 
(Amended effective December 1, 1995; further amended effective June 5, 1996; 
amended effective December 1, 1998.) 


Rule 22(b). Death penalty cases and motions for stay of execution. 


(1) Statement certifying existence of sentence of death. Whenever a petition 
for writ of habeas corpus or motion to vacate a federal sentence in which a 
sentence of death is involved is filed in the district court or the Court of 
Appeals, the petitioner shall file with the petition a statement certifying the 
existence of a sentence of death and the emergency nature of the proceedings 
and listing any proposed date of execution, any previous cases filed by petition 
in federal court and any cases filed by petitioner pending in any other court. 
The clerk of the district court shall immediately forward to the Court of 
Appeals a copy of any such statement filed, and shall immediately notify by 
telephone the Court of Appeals upon issuance of a final order in that case. If a » 
notice of appeal is filed, the clerk of the district court shall transmit the 
available record forthwith. The clerk of the Court of Appeals will maintain a 
special docket for such cases and these cases shall be presented to the Court of 
Appeals on an expedited basis. 

(2) Lodging of documents. In cases in which an execution date has been set, 
counsel shall lodge with the clerk of the Court of Appeals all district court 
documents as they are filed and any pertinent state court materials. If an 
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execution date is imminent, counsel may also lodge proposed appellate papers 
in anticipation of having to seek emergency appellate relief. 

(3) Motion for stay of execution. Any motion for stay of execution shall be 
considered initially in conjunction with any pending application for a certifi- 
cate of appealability. Should a party file a motion to stay execution or a motion 
to vacate an order granting a stay of execution, the following documents shall 
accompany such motion: 

(a) The habeas petition or motion to vacate filed in the district court; 

(b) Each brief or memorandum of authorities filed: by either party in the 
district court; | 

(c) Any available transcript of proceedings before the district court; 

(d) The memorandum opinion giving the reasons advanced by the district 
court for denying relief; 

_(e) The district court judgment denying relief; 
(f) The application to the district court for stay; 
ae Any certificate of appealability or order denying a certificate of appeal- 
ability; | 

(h) The district court order granting or denying a stay and a statement of 
reasons for its action; and 

(i) A copy of the docket entries of the district court. (Amended effective 
December 1, 1995; further amended June 5, 1996.) 


Rule 22(c). Petitions for rehearing in death penalty cases. 


(1) All death penalty cases. Once the Court’s mandate has issued in a death 
penalty case, any petition for rehearing (with or without a suggestion for 
rehearing en banc) should be accompanied by a motion to recall the mandate 
and motion to stay the execution. 

Counsel should be aware that the process for distributing materials by the 
Clerk’s Office ordinarily requires a minimum of three days for all members of 
the Court to receive a petition. Generally, the Court will not enter a stay of 
execution solely to allow for additional time for counsel to prepare, or for the 
Court to consider, a petition for rehearing, with or without a suggestion for 
- rehearing en banc. Consequently, counsel should take all possible steps to 
assure that any such petition is filed sufficiently in advance of the scheduled 
execution date to allow it to be considered by the Court. Counsel should notify 
the Clerk’s Office promptly of their intention to file a petition for rehearing so 
that arrangements can be made in advance for the most expeditious consider- 
ation of the matter by the Court. | 

(2) Emergency petitions. In extraordinary circumstances, when the petition 
cannot be filed earlier than three days before a scheduled execution date, the | 
Clerk’s Office will endeavor to inform the members of the panel that issued the 
Court’s decision of the filing of a petition for rehearing (with or without a 
suggestion for rehearing en banc) within a shorter period of time. At the 
direction of a panel member, similar efforts will be made to inform the full 
Court of the matter. The Clerk’s Office will give notice to counsel by telephone 
of the Court’s decision on such petitions. (Amended effective December 1, 1995; 
amended effective December 1, 1998.) 


Rule 22(d). Motions for authorization. 


Any individual seeking to file in the district court a second or successive 
application for relief pursuant to 28 U.S.C. § 2254 and § 2255 shall first file a 
motion with the Court of Appeals for authorization as required by 28 U.S.C. 
§ 2244, on the form provided by the clerk for such motions. The motion shall 
be entitled “In re__.__——SS—S ~~, Movant.” The motion must be accompanied by 
copies of the § 2254 or § 2255 application which movant seeks authorization 
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to file in the district court, as well as all prior § 2254 or § 2255 applications 
challenging the same conviction and sentence, all court opinions and orders 
disposing of those applications, and all magistrate judge’s reports and recom- 
mendations issued on those applications. The movant shall serve a copy of the 
motion with attachments on the respondent named in the proposed application 
and shall file an original and three copies of the motion with attachments in 
the Court of Appeals. Failure to provide the requisite information and — 
attachments may result in denial of the motion for authorization. 

If the Court requires a response to the motion, it will direct that the response 
be received by the clerk for filing within no more than seven days. The Court 
will enter an order granting or denying authorization within 30 days of receipt 
of the motion by the clerk for filing, and the clerk will certify a copy of the order 
to the district court. If authorization is granted, a copy of the application will 
be attached to the certified order for filing in the district court. No motion or 
request for reconsideration, petition for rehearing, or any other paper seeking 
review of the granting or denial of authorization will be allowed. (Added 
effective June 5, 1996.) | 


Rule 24. Prisoner appeals. 


(a) Payment of Fees and Costs Required. A prisoner appealing a judgment in 
a civil action must pay in full the $105 fee required for commencement of the 
appeal. A prisoner who is unable to prepay this fee may apply to pay the fee in 
installments by filing with the Court of Appeals (1) an application to proceed 
without prepayment of fees; (2) a certified copy of the prisoner’s trust fund 
account statement or institutional equivalent for the six-month period imme- 
diately preceding the filing of the notice of appeal, obtained from the appro- 
priate official of each prison at which the prisoner is or was confined; and (3) a 
form consenting to the collection of fees from the prisoner’s trust account. 

The Court of Appeals will assess an initial partial filing fee of 20% of the 
ereater of: . 

(1) the average monthly deposits to the prisoner’s account for the six-month 
period immediately preceding the filing of the notice of appeal; or 

(2) the average monthly balance in the prisoner’s account for the six-month 
period immediately preceding the filing of the notice of appeal. | 
Based upon the prisoner’s consent, the Court will direct the agency having 
custody of the prisoner to collect this initial partial fee from the prisoner’s trust 
account, and to collect the remainder of the $105 filing fee, as well as any other 
fees costs, or sanctions imposed by the Court of Appeals, in monthly install- 
ments of 20% of the preceding month’s deposits credited to the prisoner’s 
account. The agency having custody of the prisoner shall forward payments 
from the prisoner’s account to the clerk of the district court each time the 
amount in the account exceeds $10 until all fees, costs, and sanctions are paid 
for the appeal. 

If a prisoner proceeding under this rule fails to file the forms or make the 
payments required by the Court, the appeal will be dismissed pursuant to 
Local Rule 45. ; 

(b) Effect of Prior Actions and Appeals. A prisoner who has, on three or more 
prior occasions, while incarcerated or detained in any facility, brought an 
action or appeal in a court of the United States that was dismissed on the 
grounds that it was frivolous, malicious, or failed to state a claim upon which 
relief could be granted, may not proceed on appeal without prepayment of fees 
unless the prisoner is under imminent danger of serious physical injury. 
(Added effective September 25, 1996.) 
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Rule 25(a). Paper size, number of copies, attachments. 


(1) Paper size. The Judicial Conference of the United States has adopted 8% 
x 11 inch lettersize paper as the standard for use throughout the federal 
judiciary. All documents and other papers submitted to this Court must 
conform to this standard. 

(2) Number of copies, attachments. Unless otherwise provided by rule, all 
papers except briefs and appendices submitted to the Fourth Circuit for filing 
and for consideration by the Court must be in the form of an original paper and 
three copies. Any attachments to motions which are necessary to an under- 
standing of the matters set forth in the motion must be submitted with three 
copies and conform to the standard paper size unless advance permission is 
sought to submit oversized materials. (Amended effective December 1, 1995; 
amended effective December 1, 1998.) | 


Rule 25(b). Filing papers, service, certificate of service. 


(1) Filing papers. Papers except briefs and appendices are not timely filed 
unless actually received by the Clerk’s Office within the time fixed for filing. 
Papers are deemed filed upon receipt by the Clerk’s Office and papers may be 
presented either in person or by mail. : 

Papers may be transmitted for filing by use of telephonic facsimile trans- 
mission equipment. In such cases, the original document signed by counsel 
need not be filed. Although the Clerk’s Office has a fax machine, material may 
be transmitted directly to the Clerk’s Office only when an emergency situation 
_ exists and advance permission has been obtained to use the Clerk’s Office 
- machine. Several printing services in Richmond will accept papers by fax for 
filing with the Court. Their telephone numbers may be obtained from the 
Clerk’s Office. © 

(2) Service. Service on a party represented by counsel must be on all counsel 
of record. 

(3) Certificate of service. All papers must be accompanied by a valid 
certificate of service. The certificate of service of a brief should be bound with 
the brief as the last, unnumbered page. A certificate of service can be prepared 
in advance of actual mailing or hand delivery of the paper served. If service is 
not actually accomplished in the manner and on the date stated in the 
certificate, an amended certificate of service is required. (Amended effective 
December 1, 1995; amended effective December 1, 1998.) 


NOTE 
Local Rule 25(a) has been amended to delete 27(d) because it refers to the filing of responses 
the reference to typeset briefs because FRAP to motions. The final sentence of Local Rule 
32(a) no longer provides for typeset briefs. 25(b)(1) has been deleted because it duplicates 
The first sentence of the last paragraph of the information in the first sentence of Local 


Rule 25(b)(1) has been moved to Local Rule Rule 27(d)(1). 


Rule 26. State holidays and inclement weather. 


Whenever a party in computing a filing or service date relies upon an 
extension of time due to the inaccessibility of the Clerk’s Office because of 
inclement weather or other conditions, or due to a state holiday, counsel must 
certify such reliance in the certificate of service or by separate written 
declaration. (Amended effective December 1, 1995.) 
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Rule 26.1. Disclosure of corporate affiliations and other entities with 
a direct financial interest in litigation. 


(a) All parties to a civil or bankruptcy case, and all corporate defendants in 
a criminal case, whether or not they are covered by the terms of FRAP 26.1, 
shall file a corporate affiliate/financial interest disclosure statement. This rule 
does not apply to the United States, to state and local governments in cases in 
which the opposing party is proceeding without counsel, or to parties proceed- 

ing in forma pauperis. 
- (b) The statement shall set forth the information required by FRAP 26.1 and 
the following: 

(1) A trade association shall identify in the disclosure statement all mem- 
-bers of the association, their parent corporations, and any publicly held 
companies that own 10% or more of a member’s stock. 

(2) All parties shall identify any publicly held corporation, whether or not a 
party to the present litigation, that has a direct financial interest in the 
outcome of the litigation by reason of a franchise, lease, other profit sharing 
agreement, insurance, or indemnity agreement. 

(3) Whenever required by FRAP 26.1 or this rule to disclose information 
about a corporation that has issued shares to the public, a party shall also 
disclose information about similarly situated master limited partnerships, real 
estate investment trusts, or other legal entities whose shares are publicly held 
or traded. 

(c) The disclosure statement shall be on a form provided by the Clerk. A 
negative statement is required if a party has no disclosures to make. — 

(d) The disclosure statement shall be filed within 10 days of receipt of the 
notice of docketing and the disclosure form, unless earlier pleadings are 
submitted for the Court’s consideration, in which case the disclosure statement 
shall be filed at that time. The parties are required to amend their disclosure 
statements when netessary to maintain their current accuracy. (Amended 
effective December 1, 1998.) 


NOTE 
Local Rule 26.1(b)(1) has been changed to associations to the general amendments in 
conform the disclosure requirements for trade FRAP 26.1. 


Rule 27(a). Content of motions, notification and consent. 


In cases where all parties are represented by counsel, all motions shall 
contain a statement by counsel that counsel for the other parties to the appeal 
_ have been informed of the intended filing of the motion. The statement shall 
indicate whether the other parties consent to the granting of the motion, or 
intend to file responses in opposition. (Amended effective December 1, 1998.) 


NOTE 


Former Local Rule 27(a) has been deleted as 
unnecessary because the provision has been 
incorporated into FRAP 27(e). 


Rule 27(b). Procedural orders acted on by clerk; reconsideration 
thereof. 


Motions and applications for orders if consented to, or if unopposed after due 
notice to all interested parties has been given or waived, or if the orders sought 
are procedural or relate to the preparation or printing of the appendix and 
briefs on appeal, or are such as are ordinarily granted as of course and without 
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notice or hearing, need not be submitted to the Court, or to a judge thereof. 
Such orders may be entered for the Court by the clerk, who shall forthwith 
send copies thereof to the parties. 

_ Any party adversely affected by an order entered by the clerk pursuant to 
this rule shall be entitled to request reconsideration of the clerk’s action by the 
Court, if within 14 days after entry of the order, such party shall file with the 
clerk and serve upon the parties to the proceedings a request, in writing, for 
reconsideration, vacation or modification of the order, stating the grounds for 
such request. The clerk shall thereupon submit to the Court the request for 
reconsideration, vacation or modification, the motion or application upon 
which the order was entered, and any responses by other parties which may 
have been filed in support or opposition to the request. The Court may 
feat take such action as may be proper. (Amended effective December 1, 


NOTE 


Local Rule 27(c) has been redesignated Clerk” to “Procedural Orders Acted on by the 
27(b), and the title has been changed from Clerk.” The change better characterizes the 
“Non-Controversial Orders Granted by the clerk’s delegation of authority. 


Rule 27(c). Form of papers; Number of copies. 


All motions should be filed with the clerk and comply with FRAP 27(d). 
Three copies must be filed with the original. A Disclosure of Corporate 
Affiliations and Other Entities with a Direct Financial Interest in Litigation 
statement must accompany the motion unless previously filed with the Court. 
See FRAP 26.1, Local Rule 26.1, and Form A. Counsel should always review 
carefully the specific rule which authorizes relief to ascertain the requirements 
and any motion should contain or be accompanied by any supporting docu- 
ments required by a specific rule. If a motion is supported by attachments, 
these materials should also be served and filed with each copy of the motion. 
The parties should not make requests for procedural and substantive relief in 
_asingle motion, but should make each request in a separate motion. (Amended 
effective December 1, 1995; amended effective December 1, 1998.) 


Rule 27(d). Responses; replies. 


(1) Responses. Although any party may file a response to a motion, a party 
need not respond to a motion until requested to do so by the Court. The 
three-day mailing period permitted by FRAP 26(c) does not apply to responses 
requested by the Court or clerk by letter wherein a response date is set forth 
in the request. A Disclosure of Corporate Affiliations and Other Financial 
Entities with a Direct Financial Interest in Litigation statement must accom- 
pany any response to a motion unless previously filed with the Court. See 
_ FRAP 26.1, Local Rule 26.1, and Form A. If the Court acts upon a motion 
without a response, any party adversely affected by such action may by 
application to the Court request reconsideration, vacation or modification of 
the Court’s action. © 

(2) Replies. The Court will not ordinarily await the filing of a reply before 
reviewing a motion and response. If movant intends to file a reply and does not 
want the Court to actively consider the motion and response until a reply is 
filed, movant shall notify the clerk in writing of the intended filing of the reply 
and request that this Court not act on the motion until the reply is received. 
(Amended effective December 1, 1995; amended effective December 1, 1998.) 
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NOTE 


Local Rule 27(e) has been redesignated Lo- 
cal Rule 27(d) and the seven-day period for 
filing a response has been deleted from the 
local rule because FRAP 27(a)(3)(A) now af- 
fords ten days for a response. Reference in the 
local rule to the absence of a standard time 
period for filing a reply is deleted because 
FRAP 27(a)(4) now provides a seven-day reply 
period. The local rule retains, however, the 
statement that the court will ordinarily not 
await the filing of a reply before reviewing the 


filed and waiting an additional seven days 
before actively considering a matter simply 
delays the disposition of motions by the court. 
The local rule is amended to provide that when 
a movant intends to file a reply, the movant 
shall inform the clerk that a reply is forthcom- 
ing and specifically request that the motion 
not be considered until a reply is received. 
Subsection 3 of the local rule has been deleted 
because the statement is now contained in 
FRAP 27(a)(2)(C)(iii). 


motion or response. Replies are not routinely 


Rule 27(e). Single judges and emergency motions. 


A single judge of the Fourth Circuit may entertain and decide motions, 
except a single judge may not dismiss or otherwise ultimately determine an 
appeal. Presentation of certain emergency motions can be made by application 
to a single judge at the judge’s resident chambers, but it is a matter of an 
individual judge’s discretion as to whether he or she will entertain an 
emergency motion as a single judge. Applications to a single judge should 
ordinarily be made to a circuit judge who is resident in the state where the 
application originated. If time permits, counsel are urged to follow the 
preferred procedure of presenting all motions to the clerk for presentation to 
the Court. Counsel should contact the Clerk’s Office before making application 
to a single judge and copies of all papers presented to the judge should also be 
presented to the clerk for filing. The action of a single judge may be reviewed 
by the Court or a panel thereof. , 

Motions filed with the clerk may be submitted and decided by a single judge 
or by a two- or three-judge panel of the Court. When deemed advisable, 
motions may be submitted to the full Court for decision. (Amended effective 
December 1, 1995; amended effective December 1, 1998.) 


Rule 27(f). Motions for summary disposition. 


Motions for summary affirmance, reversal or dismissal are reserved for 
extraordinary cases only and should not be filed routinely. Counsel contem- 
plating filing a motion to dispose summarily of an appeal should carefully 
consider whether the issues raised on appeal are in fact manifestly unsubstan- 
tial and appropriate for disposition by motion. Motions for summary affir- 
mance or reversal are seldom granted. 

Motions for summary disposition should be made only after briefs are filed. 
If such motions are submitted before the completion of the briefing schedule, 
the Court will defer action on the motion until the case is mature for full 
consideration. | 

Motions to dismiss based upon the ground that the appeal is not within the 
jurisdiction of the Court or for other procedural grounds may be filed at any 
time. The court may also sua sponte summarily dispose of any appeal at any 
ime, dernenseg effective December 1, 1995; amended effective December 1, 


Rule 28(a). Consolidated cases and briefs. 


Related appeals or petitions for review will be consolidated in the Office of 
the Clerk, with notice to all parties, at the time a briefing schedule is 
established. One brief shall be permitted per side, including parties permitted 
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to intervene, in all cases consolidated by Court order, unless leave to the 
contrary is granted upon good cause shown. In consolidated cases lead counsel 
shall be selected by the attorneys on each side and that person’s identity made 
known in writing to the clerk within 7 days of the date of the order of 
consolidation. In the absence of an agreement by counsel, the clerk shall 
designate lead counsel. The individual so designated shall be responsible for 
the coordination, preparation and filing of the briefs and appendix. 


Rule 28(b). Attachments to briefs. 


Each party shall include, in the body of the brief or in an addendum thereto, 
the verbatim text of the relevant portion of any constitutional provision, treaty, 
statute, ordinance, rule or regulation cited in the brief, if its construction is 
sought, there is controversy among the parties concerning its proper applica- 
tion to the case, or it is otherwise pertinent to the substantive issues on appeal. 
Each party shall also include in the addendum any unpublished opinion cited 
pursuant to Local Rule 36(c). Should a party wish to supplement the brief with 
matters other than those enumerated above, the additional material shall be 
presented to the Court under separate cover, accompanied by a motion for 
leave to file that specifically identifies the proposed material, indicates 
whether it is a matter of record, and sets forth good cause for deviating from 
the general prohibition of attachments to briefs. (Amended effective December 
1, 1995; amended effective December 1, 1998.) 


NOTE 
The last sentence of Local Rule 28(b) has require its correction rather than return the 
been deleted because the clerk’s current prac- brief for resubmission in proper form. 


tice is to hold a non-conforming brief and 


Rule 28(c). Responsibilities of counsel listed on a brief. 


The Court will interpret the listing of an attorney on a brief as a represen- 
tation that he or she is capable of arguing the appeal if lead counsel is 
unavailable. (Amended effective December 1, 1995.) 


Rule 28(d). Joint appeals and consolidations. 


Where multiple parties are directed to file a consolidated brief, counsel on 
the same side of the case should confer and agree upon a means for assuring 
that the positions of all parties are addressed within the length limits allowed 
and that each counsel will have an opportunity to review and approve the 
consolidated brief before it is filed. | 

Motions to file separate briefs are not favored by the Court and are granted 
only upon a particularized showing of good cause, such as, but not limited to, 
cases in which the interest of the parties are adverse. Generally unacceptable 
grounds for requests to file separate briefs include representations that the 
issues presented require a brief in excess of the length limitations established 
by FRAP 32(a)(7) (appropriately addressed by a motion to exceed length limit), 
that counsel cannot coordinate their efforts due to different geographical 
locations, or that the participation of separate counsel in the proceedings below 
entitles each party to separate briefs on appeal. 

If a motion to file separate briefs is granted, the length of such briefs may be 
limited by the Court. The parties shall continue to share the time allowed for 
oral argument. (Amended effective December 1, 1995; amended effective 
December 1, 1998.) 
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NOTE 


| Former Local Rule 28(d) has been moved to 
Local Rule 32(b) and amended to conform to 
FRAP 32(a)(7). 


Rule 28(e). Citation of additional authorities. 


Counsel may, without leave of Court, present a letter drawing the Court’s 
attention to supplemental authorities under Rule 28(j). An original and three 
copies of the letter should be filed with the clerk and a copy of the letter should 
be mailed to all counsel of record. No argument should be made in the letter. 
The Court may grant leave for or direct the filing of additional memoranda, 
which may include additional argument, before, during or after oral argument. 
(Amended effective December 1, 1995; amended effective Decmeber 1, 1998.) 


Rule 28(f). Statement of facts. : r 


Every opening brief filed by appellants in this Court shall include a Brine: 
section, the title of which is STATEMENT OF FACTS. In this section the 
attorneys will prepare a narrative statement of all of the facts necessary for the 
Court to reach the conclusion which the brief desires. The said STATEMENT 
OF FACTS will include exhibit, record, transcript, or appendix references 
showing the source of the facts stated. An appellee’s brief shall also include a 
STATEMENT OF FACTS so prepared unless appellee is satisfied with appel- 
lant’s statement of facts. (Added effective June 5, 1996; amended effective 
December 4, 1996; amended effective December 1, 1998. ) 


NOTE f 
Local Rule 28(g), which has been redesig- that appellee is not required to include a 
nated 28(f), has been amended to conform to statement of facts unless appellee is dissatis- 
FRAP 28(a)(7) (listing the statement of facts as fied with appellant’s statement). 
a separate section) and FRAP 28(b) (providing 


Rule 29. Motion for leave to file brief as amicus curiae (Deleted 
December 1, 1998). 


NOTE. 


Local Rule 29 has been deleted because the 
federal rule now details the filing require- 
ments for amicus curiae briefs. 


Rule 30(a). Attorney sanctions for unnecessary appendix designa- 
tions. 


The Court, on its own motion or on motion of any party, may impose 
sanctions against attorneys who unreasonably and vexatiously increase the 
costs of litigation through the inclusion of unnecessary material in the 
appendix. Attorneys shall receive reasonable notice and opportunity to respond 
before the imposition of any sanction. A party’s motion for the imposition of 
sanctions will be entertained only if filed within 14 days after entry of 
judgment and only if counsel for the moving party previously objected to the 
designation of the allegedly unnecessary material in writing to opposing 
counsel within 10 days of the material’s designation. (Amended effective 
December 1, 1995.) 
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Rule 30(b). Appendix contents; Number of copies. 


Although there is no limit on the length of the appendix except as provided 
in Local Rule 32(a), it is unnecessary to include everything in the appendix. 
The appendix should contain only those parts of the record vital to the 
understanding of the basic issues on appeal. The use of a selectively abridged 
record allows the judges to refer easily to relevant parts of the record and saves 
the parties the considerable expense of reproducing the entire record. 

In all criminal appeals seeking review of the application of the sentencing 
guidelines, appellant shall include the sentencing hearing transcript and 
presentence report in the appendix. 

Pursuant to the authority granted by FRAP 30(a)(3), the Court requires that 
only six copies of the appendix must be filed with appellant’s opening brief and 
a copy served on counsel for each party separately represented. Appointed 
counsel may file five copies and any party proceeding in forma pauperis who is 
not represented by Court-appointed counsel may file four copies. If the Court 
allows a deferred appendix the parties routinely file four page-proof copies of 
the brief in lieu of the requisite number of copies. After the deferred appendix 
is filed, the parties must replace their page-proof copies with the requisite 
number of copies of their final brief, which must contain proper references to 
the appendix. (Amended effective December 1, 1995; amended effective De- 
cember 1, 1998.) 


Rule 30(c). Responsibility of parties. 


Notwithstanding that FRAP 30 provides that the appellant shall prepare 
and file the appendix, the Court considers the coordination of preparing the 
appendix to be the responsibility of both sides. The failure of a side to designate 
does not absolve the other side from the responsibility. 

Except under the most extraordinary circumstances, supplementary appen- 
dices will not be accepted. If the appellant omits from the appendix the 
portions designated by the appellee, the appellant will be required to file a 
corrected appendix incorporating such material, and to bear the cost regard- 
less of the outcome of the appeal. ; : 

If a party files a motion for leave to file a supplemental appendix, the motion 
must specifically identify the contents of the supplemental appendix, state that 
the items are matters of record, and set forth good cause why the original 
appendix should not be returned for insertion of the additional materials. 
(Amended effective December 1, 1995.) 


Rule 30(d). Dispensing with appendix. 


_ Motions to proceed on the original record pursuant to FRAP 30(f) are 
carefully reviewed in the Fourth Circuit and are not usually granted unless the 
appellant is proceeding in forma pauperis, the record is short, or the appeal is 
expedited. Even if the motion is granted, counsel must include an abbreviated 
appendix consisting of: 

1. pertinent district court docket entries, 

ii. indictment or complaint, Oi § 

iii. judgment or order being appealed, 

iv. notice of appeal, i 

v. any crucial portions of the transcript of proceedings referred to in 
appellant’s brief, 

vi. a copy of the order granting leave to proceed on the original record. 

The requisite number of copies of the abbreviated appendix as set forth in 
Local Rule 30(b) must be filed with the brief, but it may be included as part of 
the brief rather than being reproduced separately. (Amended effective Decem- 
ber 1, 1995.) 
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Rule 31(a). Shortened time for service and filing of briefs in criminal 
cases. : 


Pursuant to the authority conferred by FRAP 31(a)(2), the time for serving 
and filing briefs in criminal appeals is shortened as follows: the appellant shall 
serve and file appellant’s brief and appendix within thirty-five days after the 
date on which the briefing order is filed; the appellee shall serve and file 
appellee’s brief within twenty-one days after service of the brief of the 
appellant; the appellant may serve and file a reply brief within ten days after 
service of the brief of the appellee. (Amended effective December 1, 1995; 
amended effective December 1, 1998.) | | 


Rule 31(b). Briefing orders. 


A formal briefing schedule shall be sent to the parties upon receipt of the 
record, notification that the record is complete pursuant to Local Rule 10(a), or 
when the Clerk determines that no hearing was held for which a transcript is 
necessary—whichever occurs first. Thus, the time for designating the contents 
of the joint appendix and the filing of briefs is controlled by the briefing order 
and not the receipt of the record as provided in FRAP 31(a)(1). (Amended 
effective December 1, 1995; amended effective December 1, 1998.) 


Rule 31(c). Filing and service. 


Briefs and appendices are deemed filed on the date of mailing if first class 
mail or other classes of mail at least as expeditious are used. If a courier 
service is used, the briefs and appendices are deemed timely filed if the briefs 
and appendices are given to the courier service on or before the due date to be 
dispatched to the Clerk’s Office for delivery within three calendar days. Filing 
must be within the time allowed by the briefing order. A brief must be 
accompanied by a valid certificate of service, which should be bound with the 
brief as the last, unnumbered page. A certificate of service can be prepared in 
advance of actual mailing or hand delivery of the paper served. If service is not 
actually accomplished in the manner and on the date stated in the certificate, 
an amended certificate of service is required. 

Extensions will be granted only when extraordinary circumstances exist. A 
motion for an extension of time to file a brief must be filed well in advance of 
the date the brief is due and must set forth the additional time requested and 
the reasons for the request. The Court discourages these motions and may 
deny the motion entirely or grant a lesser period of time than the time 
sGea (Amended effective December 1, 1995; amended effective December 

, 1996. | 


Rule 31(d). Number of copies. 


Each party must file eight copies of the brief with the clerk and serve two: 
copies on counsel for each party separately represented. Appointed counsel 
may file six copies and serve one copy on counsel for each party separately 
represented. Any party proceeding in forma pauperis who is not represented by 
Court-appointed counsel may file four copies, with service of one copy on 
counsel for each party separately represented. If an en banc hearing or 
rehearing en banc is scheduled, additional copies of briefs may be requested. 
(Amended effective December 1, 1995; amended effective December 1, 1998.) 


Rule 32(a). Reproduction of briefs and appendices. 


Double-sided copying of briefs is permitted but not preferred. Double-sided 
copying of appendices is preferred in all cases. If an appendix is prepared by a 
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commercial printer in a court-appointed case, the materials contained in the 
appendix should be reproduced on both sides of a sheet because reimburse- 
ment for copying expenses will be limited to 35 cents per double-sided sheet of 
the joint appendix. No joint appendix in a court-appointed case should exceed 
250 sheets without advance permission from the Court; unless such permis- 
sion is granted, reimbursement of copy expenses will be limited to 250 sheets. 
(Amended effective December 1, 1995; amended effective December 1, 1998.) 


NOTE 
Former Local Rule 32(a) has been deleted in briefs and appendices should be copied on only 
its entirety as superseded by FRAP 32(a)(7). one side of the paper. Several years ago, the 


Former Local Rule 32(b) has been redesig- Court adopted a double-sided copying require- 
nated Local Rule 32(a). Consistent with the ment and limited the size of the appendix to 


FRAP amendments, it deletes reference to control excessive reproduction costs in Crimi- 
typeset briefs. It recasts as a preference the nal Justice Act cases. The provision has proved 
court’s former requirement that materials in an effective cost reduction mechanism which 
the joint appendix be reproduced on both sides should be retained if possible. The amended 
of a sheet in court-appointed cases. FRAP local rule does this by stating that reimburse- 
32(d) requires the court to accept any docu- ment will be limited to $.35 per double-sided 
ment in conformity with the requirements of sheet if the appendix is reproduced by a com- 
FRAP but permits the court by local rule or mercial printer, and that reimbursement will 
order in a particular case to accept documents be limited to 250 sheets (500 pages) unless 
that do not meet all the FRAP form require- counsel obtained leave to file a longer appen- 


ments. FRAP 32(a)(1) and 32(b) provide that dix, 


Rule 32(b). Length of briefs. 


The Fourth Circuit encourages short, concise briefs. Under no circumstances 
may a brief exceed the limits set forth in FRAP 32(a)(7) without the Court’s 
advance permission. 

A motion for permission to submit a longer brief must be made to the Court 
of Appeals at least 10 days prior to the due date of the brief and must be 
supported by a statement of reasons. These motions are not favored and will be 
granted only for exceptional reasons. (Amended effective December 1, 1998.) 


NOTE 
Local Rule 32(b) contains some of the infor- sentence of former Local Rule 28(d) has also 
mation previously found in old Local Rule been deleted from Local Rule 32(b) because 
28(d), but deletes the second sentence of old footnotes and narrow margins can no longer be 
Local Rule 28(d), which was superseded by used to circumvent the size limitations for 


limits set forth in FRAP 32(a)(7). The last briefs established by the new rules. 


Rule 32(c). Correction of briefs and appendices. 


If briefs, appendices, or other papers are illegible or are not in the form 
required by the federal rules or by this Court’s local rules or standards when 
filed, counsel will be required to file corrected copies of the document. If the 
corrected copies are not submitted within the time allowed by the clerk, they 
must be accompanied by a motion to file out of time. (Added effective December 
1, 1995; amended effective December 1, 1998.) 


NOTE 


Former Local Rule 32(c) has been deleted 
because FRAP. 32(a)(2)(F) requires’ counsel’s 
phone number. 
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Rule 33. Circuit mediation conferences. | 


All civil and agency cases in which all parties are represented by counsel on 
appeal will be reviewed by a circuit mediator after the filing of the docketing 
statements required by Local Rule 3(b). The circuit mediator will determine 
whether a mediation conference may assist either the Court or the parties. 
Counsel for a party may also request a conference if counsel believes it will be 
of assistance to the Court or the parties. Counsel’s participation is required at 
any scheduled conference. Mediation conferences will generally be conducted 
by telephone but may be conducted in person in the discretion of a circuit 
mediator. Mediation conferences may be adjourned from time to time by a 
circuit mediator. Purposes of the mediation conference include: 

(a) Jurisdictional review; 

(b) Simplification, clarification, and reduction of issues; 

(c) Discussion of settlement; and | 

(d) Consideration of any other matter relating to the efficient management 
and disposition of the appeal. 

Although the time allowed for filing of briefs is not automatically tolled by 
proceedings under this local rule, if the parties wish to pursue, or are engaged 
in, settlement discussions, counsel for any party may move to extend the 
briefing schedule. The mediator, through the Clerk of the Court, may enter 
orders which control the course of proceedings and, upon agreement of the-~ 
parties, dispose of the case. 

Statements and comments made during all mediation conferences and 
papers or electronic information generated during the process are not included 
in Court files except to the extent disclosed by orders entered under this local 
rule. Information disclosed in the mediation process shall be kept confidential 
and shall not be disclosed by a circuit mediator, counsel, or parties to the 
judges deciding the appeal or to any other person outside the mediation 
program participants. (Adopted and effective June 8, 1994; amended effective 
December 1, 1995; amended effective March 4, 1998. ) 


Rule 34(a). Oral argument; Pre-argument review and summary dispo- 
sition of appeals; Statement regarding the need for oral argument. 


In the interest of docket control and to expedite the final disposition of 
pending cases, the chief judge may designate a panel or panels to review any 
pending case at any time before argument for disposition under this rule. ° 

In reviewing pending cases before argument, the panel will utilize the 
minimum standards set forth in FRAP 34(a)(2). If all of the judges of the panel 
to which a pending appeal has been referred conclude that oral argument is not 
to be allowed, they may make any appropriate disposition without oral 
argument including, but not limited to, affirmance or reversal. 

Because any case may be decided without oral argument, all major argu- 
ments should be fully developed in the briefs. In furtherance of the disposition 
of pending cases under this rule, parties may include in their briefs at the 
conclusion of the argument a statement setting forth the reasons why, in their 
opinion, oral argument should be heard. (Amended effective December 1, 1995; 
amended effective December 1, 1998.) 


Rule 34(b). Informal briefs. 


Whenever an application for a certificate of appealability from the denial of 
a writ of habeas corpus or a motion under 28 U.S.C. § 2255 is filed, or 
whenever any pro se appeal is filed, the clerk shall notify the appellant that 
appellant shall file, within twenty-one days after receipt of such notice, an 
informal brief, listing the specific issues and supporting facts and arguments 
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raised on appeal. Appellant’s informal brief and any informal brief filed by 
appellee shall be considered, together with the record and other relevant 
papers, by the panel to which the proceeding has been referred. The Court will 
limit its review to the issues raised in the informal brief. 

The informal brief may be submitted on a form provided by the clerk and 
shall provide the specific information required by the form. The parties need 
not limit their briefs solely to the form. An additional supporting memorandum. 
may be attached if a party deems it necessary in order to address adequately 
the issues raised, but the briefs with any attachments shall not exceed the 
length limitations established by FRAP 32(a)(7). It is not necessary to cite 
cases in an informal brief. Two copies of the brief and attachments, if any, must 
be filed with the Court and a copy mailed to opposing counsel. | 

Once an informal briefing schedule has been established the parties may file 
a formal brief only with the permission of the Court. The Court initially 
reviews cases that are informally briefed under its procedures set forth in 
Local Rule 34(a) pertaining to pre-argument review. 

If the panel reviewing an informal brief submitted by an indigent pro se 
litigant determines that further briefing and possible oral argument would be 
of assistance, counsel will be appointed and directed to file additional formal 
briefs. In any appeal that has been informally briefed, the Court may direct 
that additional briefs be filed prior to oral argument. (Amended effective 
December 1, 1995; further amended June 5, 1996, September 25, 1996; 
amended effective December 1, 1998.) 


Rule 34(c). Court sessions and notification to counsel. 


The court sits in Richmond, Virginia, for five consecutive days in October, 
November, December, February, March, April, May and June for its regular 
court terms. Court sessions are usually the first full week of each month, but 
adjustments are made because of holidays and elections, and special sessions 
may be scheduled at any time, anywhere in the circuit. Panels of the court also 
regularly sit in the first full week of a scheduled month in Baltimore, 
Maryland, usually at least three times per year. On specified days during the 

‘summer months, panels sit in various cities throughout the circuit. 

The Court initially hears and decides cases in panels consisting of three 
judges with the Chief Judge or most senior active judge presiding. Each panel 
regularly hears oral argument in four cases each day during court week; 
additional cases are added as required. 

Attorneys appearing for oral argument must register with the Clerk’s Office 
on the morning of argument to learn of courtroom assignment, order of 
appearance, and allocation of oral argument time. Counsel not already a 
member of the Fourth Circuit bar will be admitted to practice before the Court 
at that time upon compliance with the provisions of Local Rule 46(b). 
Registration commences at 8:00 a.m. and must be completed by 8:30 a.m., with 
the exception of Friday, when registration commences at 7:15 a.m. and must be 
completed by 7:45 a.m. ; 

The Court convenes at 9:30 a.m., with the exception of Friday, when it 
convenes at 8:30 a.m. | 

Preparation for the argument calendar begins in the Clerk’s Office approx- 
imately two months prior to argument. Immediately upon receiving notice that 
a case has been tentatively assigned to an argument session, counsel must 
inform the clerk of any conflict or other matter that would affect scheduling of 
the case for that session. Once a case has been scheduled for argument, it will 

be removed from the argument calendar only for extreme unforeseeable 
problems. Excusal from an established oral argument date is not granted 
because of a prior professional commitment. Although a case will not be 
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removed from the calendar because of a scheduling conflict by counsel after the 
notification of oral argument has been issued, the Court may direct another 
lawyer from the same firm to argue the appeal if counsel of record cannot be 
present. (Amended effective December 1, 1995.) 


Rule 34(d). Argument time. 


Briefs for the cases assigned to a hearing panel are distributed by the clerk 
to the judges on a hearing panel at the time the hearing panel assignments are 
made. The members of the Court hearing oral argument will have read the 
briefs before the hearing and therefore will be familiar with the case. In oral 
argument, counsel should emphasize the dispositive issues. 

Since the appellant is allowed to open and close the argument, counsel for 
appellant should indicate at registration before oral argument how much time 
counsel wants to reserve for rebuttal. It is recommended that no more than two 
attorneys argue per side. Each side is normally allowed 30 minutes, even in 
consolidated cases, but counsel may not need the full time allotted or the Court 
may shorten the time allotted. In social security disability cases, black lung 
cases, and labor cases where the primary issue is whether the agency’s decision 
is supported by substantial evidence and in criminal cases where the primary 
issue involves the application of the sentencing guidelines, each side is limited 
to 15 minutes. In black lung cases in which the Director, Office of Workers’ 
Compensation Programs, has been granted leave to file a separate brief, the 
Director will share argument time with whichever side the Director’s brief 
supports. 

If counsel believes that more time is needed for oral argument, a written 
motion for additional time must be submitted well in advance of the hearing 
date. Such motions are discouraged by the Court and are seldom granted. The 
Court may sua sponte extend the allotted time during the argument or it may 
terminate the argument whenever in its judgment further argument is 
Ber 1998) (Amended effective December 1, 1995; amended effective Decem- 

er 1, 1998 


NOTE 
Local Rule 34(d) was amended to provide 30 minutes when extended argument is unnec- 
that the court may reduce argument time from essary. 


Rule 34(e). Motion to submit on briefs. 


As soon as possible upon completion of the briefing schedule or within 10 
days of tentative notification of oral argument, whichever is earlier, any party 
may file a motion to submit the case on the briefs without the necessity of oral 
argument. Such motions are not granted as a matter of course. A motion to 
submit on briefs should not be used to alleviate a scheduling conflict after the 
notification of oral argument has been issued. (Amended effective December ui 
1995; amended effective December 1, 1998.) — 


NOTE 
Local Rule 34(e) has been amended to con- ten days of notification to counsel that a case is 
form to the court’s practice of requiring that tentatively calendared. This notification may 
motions to submit on the briefs be filed within occur before briefing is completed. 


Rule 35. En banc proceedings. 


(a) Petition for rehearing en banc. A petition for rehearing en banc must be 
made at the same time, and in the same document, as a petition for rehearing. 
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The request for en banc consideration shall be stated plainly in the title of the 
petition. Petitions for rehearing en banc will be distributed to all active and 
senior judges of the Court, and to any visiting judge who may have heard and 
decided the appeal. 

(b) Decision to hear or rehear a case en banc. A majority of the circuit judges 
who are in regular active service may grant a hearing or rehearing en banc. 
For purposes of determining a majority under this rule, the term majority 
means of all judges of the Court in regular active service who are presently 
serving, without regard to whether a judge is disqualified. Unless a judge 
requests that a poll be taken on the petition, none will be taken. If no poll is 
requested, the panel’s order on a petition for rehearing will bear the notation 
that no member of the Court requested a poll. If a poll is requested and hearing 
or rehearing en banc is denied, the order will reflect the vote of each 
participating judge. A judge who joins the Court after a petition has been 
submitted to the Court, and before an order has been entered, will be eligible 
to vote on the decision to hear or rehear a case en banc. 

(c) Decision of cases heard or reheard en banc. An en banc hearing will be 
before all eligible, active and participating judges of the Court. An en banc 
rehearing will be before all eligible and participating active judges, and any 
senior judge of the Court who sat on the panel that decided the case originally. 
An active judge who takes senior status after a case is heard or reheard by an 
en banc Court will be eligible to participate in the en banc decision. A judge 
who joins the Court after argument of a case to an en banc Court will not be 
eligible to participate in the decision of the case. A judge who joins the Court 
after submission of a case to an en banc Court without oral argument will 
participate in the decision of the case. Granting of rehearing en banc vacates 
the previous panel judgment and opinion; the rehearing is a review of the 
judgment or decision from which review is sought and not a review of the 
judgment of the panel. (The circuit takes the position that the change of 
wording in 28 U.S.C. § 46(c) referring to participation in en banc decisions 
does not alter the long-standing rule that the en banc Court reviews the 
decision from which review is sought in this Court, not the decision of a panel.) 

(d) Additional copies of briefs and appendix for en banc hearing or rehear- 
ing. The Court’s order granting hearing or rehearing en banc may require the 
parties to file additional copies of the briefs and appendix. Each party will bear 
the initial cost of additional copies of its own briefs. The party that requested 
the hearing or rehearing en banc will bear the initial cost of filing additional 
copies of the appendix. In the event that cross petitions for hearing or 
rehearing en banc are granted, the parties will share equally the initial cost of 
preparing additional copies of the appendix. (Amended effective March 9, 1994; 
amended effective December 1, 1995; further amended December 4, 1996; 

amended effective December 1, 1998.) 


Rule 36(a). Publication of decisions. 


Opinions delivered by the Court will be published only if the opinion satisfies 
one or more of the standards for publication: 

i. It establishes, alters, modifies, clarifies, or explains a rule of law within 
this Circuit; or 

ii. It involves a legal issue of continuing public interest; or 

ii. It criticizes existing law; or 

iv. It contains a historical review of a legal rule that is not duplicative; or 
_y. It resolves a conflict between panels of this Court, or creates a conflict 
with a decision in another circuit. 

The court will publish opinions only in cases that have been fully briefed and 
presented at oral argument. Opinions in such cases will be published if the 
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author or a majority of the joining judges believes the opinion satisfies one or 
more of the standards for publication, and all members of the court have 
acknowledged in writing their receipt of the proposed opinion. Ajudge may file 
a published opinion without obtaining all acknowledgments only if the opinion 
has been in circulation for ten days. (Amended effective December 1, 1995.) 


Rule 36(b). Unpublished dispositions. 


Unpublished opinions give counsel, the parties, and the lower court or 
agency a statement of the reasons for the decision. They may not recite all of 
the facts or background of the case and may simply adopt the reasoning of the 
lower court. They are sent only to the trial court or agency in which the case 
originated, to counsel for all parties in the case, and to litigants in the case not 
represented by counsel. Any individual or institution may receive copies of all 
published and certain unpublished opinions of the Court by paying an annual | 
subscription fee for this service. In addition, copies of such opinions are sent to 
all circuit judges, district judges, bankruptcy judges, magistrate judges, clerks 
of district court, United States Attorneys, and Federal Public Defenders upon 
request. All opinions are available on ABBS, the Appellant Bulletin Board 
‘System, for a minimum of six months after issuance. The Federal Reporter 
periodically lists the result in all cases involving unpublished opinions. Copies 
of any unpublished opinion are retained in the file of the case in the Clerk’s 
Office and a copy may be obtained from the Clerk’s Office for $2.00. 

Counsel may move for publication of an unpublished opinion, citing reasons. 
If such motion is granted, the unpublished opinion will be published without 
change in result. (Amended effective December 1, 1995.) 


Rule 36(c). Citation of unpublished dispositions. 


In the absence of unusual circumstances, this Court will not cite an 
unpublished disposition in any of its published opinions or unpublished 
dispositions. Citation of this Court’s unpublished dispositions in briefs and oral 
arguments in this Court and in the district courts within this Circuit is 
disfavored, except for the purpose of establishing res judicata, estoppel, or the 
law of the case. 

If counsel believes, nevertheless, that an unpublished disposition of any 
court has precedential value in relation to a material issue in a case and that 
there is no published opinion that would serve as well, such disposition may be 
cited if counsel serves a copy thereof on all other parties in the case and on the 
Court. Such service may be accomplished by including a copy of the disposition 
in an attachment or addendum to the brief pursuant to the procedures set forth 
in Local Rule 28(b). (Amended effective December 1, 1995.) 


CASE NOTES 


Use of Unpublished Dispositions. — poses of adjudging entitlement to qualified 
Since unpublished opinions are not regarded immunity. Hogan v. Carter, 85 F.3d 1113 (4th 
as binding precedent, such opinions cannot be Cir. 1996), cert. denied, — U.S. —, 117 S. Ct. 
considered in deciding whether particular con- 408, 136 L. Ed. 2d 321 (1996). 
duct violates clearly established law for pur- 


Rule 39(a). Printing costs. 


The cost of printing or otherwise producing necessary copies of briefs and 
appendices shall be taxable as costs at a rate equal to actual cost, but not 
_ higher than $4.00 per page of photographic reproduction of typed material. 

(Amended effective December 1, 1995; amended effective December 1, 1998.) 
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Rule 39(b) RULES OF FOURTH CIRCUIT COURT OF APPEALS _ Rule 40(b) 
NOTE 


Local Rule 39(a) has been amended to delete 
reference to printing costs for typeset briefs. 


Rule 39(b). Bill of costs. 


The verified bill of costs may be that of a party or counsel, and should be 
accompanied by the printer’s itemized statement of charges. When costs are 
sought for or against the United States, counsel should cite the statutory 
authority relied upon. Taxation of costs will not be delayed by the filing of a 
petition for rehearing or other postjudgment motion. A late affidavit for costs 
must be accompanied by a motion for leave to file. The clerk rules on all bills 
of costs and objections in the first instance. (Added effective December 1, 1995.) 


Rule 39(c). Recovery of costs in the district court. 


The only costs generally taxable in the Court of Appeals are: (1) the 
docketing fee if the case is reversed; and (2) the cost of printing or reproducing 
briefs and appendices, including exhibits. 

Although some costs are “taxable” in the Court of Appeals, all costs are 
recoverable in the district court after issuance of the mandate. If the matter of 
costs has not been settled before issuance of the mandate, the clerk will send 
a supplemental “Bill of Costs” to the district court for inclusion in the mandate 
at a later date. 

Various costs incidental to an appeal must be settled at the district court 
level. Among such items are: (1) the cost of the reporter’s transcript; (2) the fee 
for filing the notice of appeal; (3) the fee for preparing and transmitting the 
record; and (4) the premiums paid for any required appeal bond. Application 
for recovery of these expenses by the successful party on appeal must be made 
in the district court, and should be made only after issuance of the mandate by 
the Court of Appeals. These costs, if erroneously applied for in the Court of 
Appeals, will be disallowed without prejudice to the right to reapply for them 
in the district court. (Added effective December 1, 1995.) 


Rule 40(a). Filing of petition. 


Although petitions for rehearing are filed in a great many cases, few are 
granted. Filing a petition solely for purposes of delay or in order merely to 
reargue the case is an abuse of privilege. 

Whenever a request for rehearing en banc is contained in a petition, such 
fact must be stated plainly on the cover of and in the title of the document. 

The Court requires 4 copies of the petition. If the petition contains a request 
for rehearing en banc, the Court requires 20 copies. In either case, a pro se 
party who is indigent need file only the original. (Amended effective December 
1, 1995; amended effective December 1, 1998.) 


Rule 40(b). Statement of purpose. 


A petition for rehearing must contain an introduction stating that, in 
counsel’s judgment, one or more of the following situations exist: 

i. A material factual or legal matter was overlooked in the decision. 

ii. A change in the law occurred after the case was submitted and was 
overlooked by the panel. | 

iii. The opinion is in conflict with a decision of the United States Supreme 
Court, this Court, or another court of appeals and the conflict is not addressed 
in the opinion. | 
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iv. The proceeding involves one or more questions of exceptional importance. 

A petition should only be made to direct the Court’s attention to one or more 
of the above situations. The points to be raised should be succinctly listed in 
counsel’s statement of purpose. (Amended effective December 1, 1995; 
amended effective December 1, 1998.) 


NOTE 


Local Rule 40(b) has been amended to add a rehearing is not a requirement of FRAP, the 
fourth ground for filing a petition for rehear- provision in Local Rule 40(b) regarding rejec- 
ing. The local rule now incorporates the stan- tion of a petition which fails to contain such a 
dard contained in FRAP 35(b)(1). Because the statement has been deleted. 
statement of purpose section of a petition for 


Rule 40(c). Time limits for filing petitions. 


The Court strictly enforces the time limits for filing petitions for rehearing 
and petitions for rehearing en banc. The Clerk’s Office will deny as untimely 
any petition received in the Clerk’s Office later than 45 days after-entry of 
judgment in any civil case where the United States, or an agency or officer 
thereof is a party, or 14 days after the entry of judgment in any other case. The 
only grounds for an extension of time to file a petition, or to accept an untimely 
petition, are as follows: 

i. the death or serious illness of counsel, or of a member of counsel’s 
immediate family (or in the case of a party proceeding without counsel, the 
death or serious illness of the party or a member of the party’s immediate 
family); or 

li. an extraordinary circumstance wholly beyond the control of counsel or of 
a party proceeding without counsel. 7 3 
Petitions for rehearing and petitions for en banc rehearing from incarcerated 
persons proceeding without the assistance of counsel are deemed filed when 
they are delivered to prison or jail officials. All other such petitions are deemed 
filed only when received in the Clerk’s Office. (Amended effective December 1, 
1995; amended effective December 1, 1998.) 


Rule 40(d). Papers filed after denial of a petition for rehearing. 


Except for timely petitions for rehearing en banc, cost and attorney fee 
matters, and other matters ancillary to the filing of an application for writ of 
certiorari with the Supreme Court, the Office of the Clerk shall not receive 
motions or other papers requesting further relief in a case after the Court has 
denied a petition for rehearing or the time for filing a petition for rehearing has 
Sapa (Amended effective December 1, 1995; amended effective December 1, 


Rule 41. Motion for stay of the mandate. 


A motion for stay of the issuance of the mandate shall not be granted simply 
upon request. Ordinarily the motion shall be denied unless there is a specific 
showing that it is not frivolous or filed merely for delay. The motion must 
present a substantial question or set forth good or probable cause for a stay. 
Stay requests are normally acted upon without a request for a response. 
(Amended effective December 1, 1995.) 


Rule 42. Voluntary dismissals. 


In civil cases, the stipulation of dismissal or motion for voluntary dismissal 
may be signed by counsel. In criminal cases, however, the agreement or motion 
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must be signed or consented to by the individual party appellant personally or 
counsel must file a statement setting forth the basis for counsel’s understand- 
ing that the appellant wishes to dismiss the appeal and the efforts made to 
obtain the appellant’s written consent. Counsel must serve a copy of this 
_ statement on appellant. (Amended effective December 1, 1995.) 


Rule 45. Dismissals for failure to prosecute. 


When an appellant in either a docketed or non-docketed appeal fails. to 
comply with the Federal Rules of Appellate Procedure or the rules or directives 
of this Court, the clerk shall notify the appellant or, if appellant is represented 
by counsel, appellant’s counsel that upon the expiration of 15 days from the 
date thereof the appeal will be dismissed for want of prosecution, unless prior 
to that date appellant remedies the default. Should the appellant fail to comply 
within said 15-day period, the clerk shall then enter an order dismissing said 
appeal for want of prosecution, and shall issue a certified copy thereof to the 
clerk of the district court as and for the mandate. In no case shall the appellant 
be entitled to reinstate the case and remedy the default after the same shall 
have been dismissed under this rule, unless by order of this Court for good 
cause shown. The dismissal of an appeal shall not limit the authority of this 
Court, in an appropriate case, to take disciplinary action against defaulting 
coe (Amended effective December 1, 1995; amended effective December 1, 
1998. 


NOTE 
Local Rule 45 eliminates the requirement counsel’s default before dismissing an appeal 
that the clerk notify appellant personally of for failure to prosecute. 


Rule 46(a). Legal assistance to indigents by law students. 


An eligible law student with the written consent of an indigent and the 
attorney of record may appear in this Court on behalf of that indigent in any 
case. An eligible law student with the written consent of the United States 
Attorney or authorized representative may also appear in this Court on behalf 
of the United States in any case. An eligible law student with the written 
consent of the State Attorney General or authorized representative may also 
appear in this Court on behalf of that state in any case. In each case, the 
written consent shall be filed with the clerk. 

An eligible law student may assist in the preparation of briefs and other 
documents to be filed in this Court, but such briefs or documents must be 
signed by the attorney of record. The student may also participate in oral 
rgument with leave of the Court, but only in the presence of the attorney of 
record. The attorney of record shall assume personal professional responsibil- 
ity for the law student’s work and for supervising the quality of that work. The 
attorney should be familiar with the case and prepared to supplement or 
correct any written or oral statement made by the student. 

In order to make an appearance pursuant to this rule, the law student must: 

1. Be duly enrolled in a law school approved by the American Bar Associa- 
tion; 

2. Have completed legal studies amounting to at least four (4) semesters, or 
the equivalent if the school is on some basis other than a semester basis; 

3. Be certified by the dean of the student’s law school as being of good 
character and competent legal ability which certification shall be filed with the 
clerk. This certification may be withdrawn by the dean at any time by mailing 
notice to the clerk or by termination by this Court without notice of hearing 
and without any showing of cause; 
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4. Be introduced to the Ceurt by an attorney admitted to practice before this 
Court; | 

5. Neither ask for nor receive any compensation or remuneration of any 
kind from the person on whose behalf the student renders services, but this 
shall not prevent an attorney, legal aid bureau, law school, public defender 
agency, a State, or the United States from paying compensation to the eligible 
law student, nor shall it prevent.any agency from making such charges for its 
services as it may otherwise properly require; 

6. Certify in writing that he or she has read and is familiar with the Code 
of Professional Responsibility or Rules of Professional Conduct in force in the 
state in which the student’s law school is located. (Amended effective Decem- 

ber 1, 1995.) 


Rule 46(b). Admission to practice. 


Only attorneys admitted to the bar of this Court may practice before the 
Court. An attorney may be named on a brief filed in this Court without being 
admitted to the bar of the Fourth Circuit, provided that at least. one lawyer 
admitted to practice in this Court also appears on the brief. Any other 
document submitted by an attorney who is not a member of the bar of the 
Fourth Circuit will be accepted for filing conditioned on his or her qualifying 
for membership within a reasonable time. | 

Each applicant for admission to the bar of this Court shall file with the clerk 
an application on the form approved by the Court and furnished by the clerk. 
Thereafter, upon written or oral motion of a member of the bar of the Court, the 
Court will act upon the application. A qualified attorney may be admitted upon 
personal appearance in open court. It is not necessary that an applicant appear 
in open court for the purpose of being admitted unless the Court shall 
otherwise order. . ! | 

The requisite $40.00 fee must accompany the application, but attorneys 
appointed by the Court to represent a party in forma pauperis, counsel for the 
United States and any agency thereof who has a case pending before this 
Court, and law clerks to the judges of the Court and to the district judges, 
magistrate judges, and bankruptcy judges within this Circuit shall be admit- 
ted to the bar of this Court without the payment of an admission fee. 

Fees collected by the clerk from applicants for admission shall be deposited 
in a bank designated by the Court and shall be used for the benefit of the bench 
and bar in the administration of justice. A certificate indicating that an 
attorney has been admitted to practice before the Fourth Circuit will be sent to 
counsel by mail after admission. (Amended effective December 1, 1995.) 


Rule 46(c). Appearance of counsel; Withdrawal; Substitutions. 


Each attorney of record must file a written appearance with the clerk within 
10 days after the appeal is docketed or after being retained or appointed. At the 
time of docketing, the clerk will send to each counsel or party in the trial court 
a “designation of counsel” form. This form should be filled out and returned to 
the Clerk of the Fourth Circuit within 10 days. Thereafter, the Court will send 
correspondence, notices of oral argument, and copies of final decisions only to 
those attorneys who have filed their appearance forms. More than one attorney 
of the same firm may sign the same form. This form does not affect the credit 
line listed on printed opinions, as that information is furnished to publishing 
firms from those names listed on the briefs. 

Once an appearance in an appeal has been filed, an attorney may not 
‘withdraw from representation without notice to the party he or she is 
representing and consent of the Court. A motion to withdraw should state fully 
the reason for the request. Substitution of counsel of record can be accom- 
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plished by submitting a counsel of record form or written appearance for new 
counsel along with existing counsel’s motion to withdraw or strike appearance. 
(Amended effective December 1, 1995.) 


Rule 46(d). Appointment of counsel. 


In direct criminal appeals of indigents, appointment of counsel is made upon 
the docketing of the appeal without prior notice to the attorney who repre- 
sented the indigent in the case below. The Court will pay a maximum of $2,500 
plus reasonable expenses in direct criminal appeals. The duty of counsel 
appointed under the CJA extends through advising an unsuccessful appellant 
in writing of the right to seek review in the Supreme Court. If the appellant 
requests in writing that'a petition for a writ of certiorari be filed and in 
counsel’s considered judgment there are grounds for seeking Supreme Court 
review, counsel shall file such a petition. If: appellant requests that a petition 
for a writ of certiorari be filed but counsel believes that such a petition would 
be frivolous, counsel may file a motion to withdraw with the Court of Appeals. 
The motion must reflect that a copy was served on the client and that the client 
was informed of the right to file a response to the motion within seven days. 
The Clerk will hold the motion after filing for fifteen days before submitting it 
to the Court to allow time for appellant’s response, if any, to be received. 

Assignment of counsel is discretionary in other indigent cases. Therefore, 
such cases receive a preliminary review before a decision is made regarding 
appointment of counsel. In assigning counsel, the Court may direct counsel to 
_ brief a particular issue, but counsel is free to address any additional issues 

which appear to be meritorious. : 

Unless compensation for legal services becomes available to assigned coun- 
sel by statute, the Court will pay the attorney a maximum fee of $750 plus 
expenses. , 

To receive payment from the Court, court-appointed or court-assigned 
counsel in all cases must submit to the Clerk’s Office an itemized statement of 
expenses, with receipts, within sixty days of final disposition of the case. 
Depending upon the course of the case, this may be sixty days from (1) the date 
of judgment, (2) dismissal of the appeal, or (3) denial of a petition for rehearing. 
Before the expiration of the sixty-day time period the Court, for good cause 
shown, may grant counsel an extension of time to file the application for 
compensation and reimbursement. If court-appointed counsel files a petition 
for writ of certiorari with the Supreme Court, the 60-day period for applying 
for compensation and reimbursement runs from the date of filing the petition 
for writ or certiorari. (Amended effective December 1, 1995.) 


Rule 46(e). Attorney’s fees and expenses. 


The Court may award attorney’s fees and expenses whenever authorized by 
statute. Any application for an award must include a reference to the statutory 
basis for the request and a detailed itemization of the amounts requested. 
Court-appointed counsel may apply for an award of fees and expenses, but any 
award by the Court is in lieu of the regular appointment fees provided by the 
Court. In certain agency cases, counsel may submit the standard government 
form for fees and expenses provided by the agency for approval by the Court. 
(Amended effective December 1, 1995.) 


Legal Periodicals. — For note, “Attorney Litigants: Per Se Prohibitions Frustrate Poli- 
Fees, Freedom of Information, and Pro Se cies,” see 26 Wm. & Mary L. Rev. 349 (1985). 
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Rule 46(f). Proceeding pro se. 


An individual may proceed without the aid of counsel, but should so inform 
the Court at the earliest possible time. In any pro se appeal, the clerk shall 
notify the parties that they shall file informal briefs as provided by Local Rule 
34(b). The Court will limit its review to the issues raised in the informal briefs 
and will consider the need for the appointment of counsel when reviewing the 
appeal under Local Rule 34(a). Cases involving pro se litigants are ordinarily 
not scheduled for oral argument. (Amended effective December 1, 1995; 
further amended September 25, 1996.) 


Rule 46(g). Rules of disciplinary enforcement. 


(1) A member of the bar of this Court may be disciplined by this Court as a 
result of 

(a) Conviction in any court of the United States, the District of Columbia, or 
any state, territory or commonwealth of the United States, of any felony or of 
any lesser crime involving false swearing, misrepresentation, fraud, willful 
failure to file income tax returns, deceit, bribery, extortion, misappropriation, 
or theft; 

(b) Imposition of discipline by any other court of whose bar the attorney is 
a member, or an attorney’s disbarment by consent or resignation from the bar 
of such court while an investigation into allegations of misconduct is pending; 

(c) Conduct with respect to this Court which violates the rules of profes- 
sional conduct or responsibility in effect in the state or other jurisdiction in 
which the attorney maintains his or her principal office, the Federal Rules of 
Appellate Procedure, the local rules of this Court, or orders or other instruc- 
tions of this Court; or 

(d) Any other conduct unbecoming a member of the bar of this Court. 

(2) Discipline may consist of disbarment, suspension from practice before 
this Court, monetary sanction, removal from the roster of attorneys eligible for 
appointment as court-appointed counsel, reprimand, or any other sanction 
that the Court may deem appropriate. Disbarment is the presumed discipline 
for conviction of a crime specified in paragraph (1)(a) above. The identical 
discipline imposed by another court is presumed appropriate for discipline 
taken as a result of that other court’s action pursuant to paragraph (1)(b). A 
monetary sanction imposed on disciplinary grounds is the personal responsi- 
bility of the attorney disciplined, and may not be reimbursed by a client. 

(3) The clerk reviews reports received from other courts concerning disci- 
pline imposed on members of the bar of this Court. He refers to the Court all 
disbarments, suspensions, resignations during the pendency of misconduct 
investigations, and other actions sufficient to cast doubt upon the member’s 
continuing qualification to practice before this Court. 

(4) The clerk issues a notice to show cause why a member of the bar shall not 
be disciplined by this Court upon receipt of official notification of an attorney’s 
conviction of a crime specified in paragraph (1)(a) or of the imposition of 
discipline by another court referred to this Court pursuant to paragraph (3) 
above, or upon the Court’s determination that cause may exist for discipline 
pursuant to paragraphs (1)(c) or (1)(d). Such notice is sent by certified mail, 
directs that a response be filed within 30 days of the date of the notice, and 
directs that the attorney complete and return to the clerk within that time a 
declaration of the names and addresses of other bars to which he or she is 
admitted, using the form supplied by the clerk, whether or not the attorney 
chooses otherwise to respond to the notice. The clerk also appends a copy of 
Local Rule 46(g). 

(5) Upon receiving official notification that a member of the bar has been 
convicted of a crime specified in paragraph (1)(a), the clerk automatically will 
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issue an order suspending the attorney’s privilege to practice before this Court 
pending the Court’s determination of appropriate discipline. 

(6) An attorney to whom a notice to show cause has been sent may consent 
to disbarment, by filing with the clerk an affidavit stating that the attorney 
desires to consent to disbarment and that: 

(a) The attorney’s consent is freely and voluntarily rendered; the attorney is 
not being subjected to coercion or duress; the attorney is fully aware of the 
implications of so consenting; 

) The attorney is aware that there is a presently pending proceeding 
involving allegations that there exist grounds for the attorney’s discipline, the 
nature of which the attorney shall specifically set forth; 

i The attorney acknowledges that the material facts so alleged are true; 
an 

(d) The attorney so consents because the attorney knows that he or she 
cannot successfully defend himself or herself. 

The order disbarring the attorney on consent is a matter of public record. 
However, the affidavit will not be publicly disclosed or made available for use 
in any other proceeding except upon order of this Court. 

(7) Ifthe attorney fails to respond to the notice within 30 days, or such other 
time as the court shall allow, the clerk enters an order imposing the presump- 
tive discipline. If no presumptive discipline is specified for the conduct, the 
clerk notifies the court of the attorney’s non-response and the court takes such 
action as it deems appropriate. 

(8) All matters pertaining to discipline of attorneys are submitted to the 
court’s Standing Panel on Attorney Discipline, which consists of three active 
circuit judges, each of whom is appointed by the Chief Judge to serve on the 
Panel for a three-year term. The initial members of the Standing Panel are 
appointed for terms of one, two, and three years so that the Panel members’ 
terms are staggered for continuity of decisionmaking. If any member of the 
Standing Panel is unable to hear a particular matter, the clerk randomly 
designates another active circuit judge to the Panel for the purpose of 
disposing of that matter. 

(9) The Standing Panel considers all materials submitted by an attorney to 
whom notice to show cause has issued. The Panel may request further 
information from a court that has previously imposed discipline on the 
attorney, or from its disciplinary agency. A copy of any such information is 
made available to the attorney or to his or her counsel. Should an attorney 
request a hearing on the matter it will be heard by the Standing Panel at a 
time and place of its choosing. 

(10) The Court may at any time appoint counsel to investigate or prosecute 
_a disciplinary matter, or to represent an indigent attorney instructed to show 
cause. The Court prefers to appoint as prosecuting counsel the disciplinary 
agency of the highest court of the state in which the attorney maintains his or 
her principal office. However, if the state disciplinary agency declines appoint- 
ment, or the Court deems other counsel more appropriate, it may appoint any 
other member of the bar as prosecuting counsel. Counsel appointed either for 
prosecution or defense will be compensated for his or her services according to 
the Court’s plan for appointment of counsel in criminal cases, from the 
attorney admission fund. 

(11) The Court’s order imposing discipline will set forth the nature of the 
discipline imposed; if disbarment or suspension from practice before the court, 
the terms upon which reinstatement will occur or be considered by the court; 
and any instructions to the clerk concerning the notification of the court’s 
action to be given to other courts or official bodies. 

(12) The clerk is responsible for 

(a) Automatically initiating show cause proceedings when official notice of 
an attorney’s conviction of a crime specified in paragraph (1)(a) or discipline by 
another court pursuant to paragraph (3) is brought to his or her attention; 
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(b) Bringing to the attention of the Standing Panel instances of violations by 
members of the bar of this court of the Federal Rules of Appellate Procedure, 
this court’s local rules, or this Court’s orders or other instructions that may 
warrant discipline; 

(c) Obtaining Hdslarationg of the names and addresses of other bars of which 
an attorney possibly subject to discipline by this court may be a member; and 

(d) Unless directed otherwise by the Court, within 10 days of the imposition 
of discipline upon a member of the bar of this Court, notifying all other courts 
of those bars the attorney reports that he or she is a member, and the American 
Bar Association’s National Disciplinary Data Bank, of the Court’s action, 
enclosing a certified copy of the Court’s order. (Amended effective December 1, 
1995.) 


Rule 47(a). Procedures for adoption of local rules and internal oper- 
ating procedures. 


Following tentative approval of an amendment to its iaeeh Rules or Internal 
Operating Procedures, and consultation with its Advisory Committee on Rules 
and Procedures, the Court of Appeals will provide public notice of the proposed 
amendment and an opportunity for comment. 

The Court will set a period for comment for each proposed amendment, 
based upon the urgency of the matter involved. If the Court determines that 
there is an immediate need for a rule, the Court may provide that an 
amendment take immediate effect, and promptly thereafter afford notice and 
opportunity for comment. 

Notice of a proposed amendment will be provided by distribution of the 
proposed change to all district judges, bankruptcy judges, magistrate judges, 
district and bankruptcy clerks, United States Attorneys, and state bar associ- 
ations within the Circuit. Notice will also be sent to all legal newspapers and 
bar journals within the Circuit. Such notice shall include the text of a proposed — 
amendment, unless it is lengthy. If the amendment is lengthy, the notice will 
describe the purpose and effect of the proposed amendment, and advise 
interested parties to obtain copies of the text of the proposed amendment from | 
the clerk. Any person or organization requesting routine notice of proposed 
amendments to the Court’s rules and internal operating procedures may, by 
letter to the clerk, be placed on the mailing list for such proposed changes. 

All comments will be addressed to the Clerk of the Court of Appeals. If 
comments are received, they will be circulated to all members of the Court 
prior to the effective date of the proposed amendment, unless the amendment 
was given immediate effect. 


Rule 47(b). Advisory committee on rules and procedures. 


The Court’s Advisory Committee on Rules and Procedures shall consist of 
five attorneys, one from each of the states constituting the Fourth Circuit. 

The members shall be appointed by the Chief Judge of the Circuit for 
three-year terms. The terms shall be staggered, so that no more than two 
members’ terms expire in any year. No person may serve more than two full 
three-year terms. 

The Chief Judge of the Circuit shall designate one of the members to serve 
as chair of the Committee. The Clerk shall serve as the Court’s principal 
liaison with the Committee. 

The Committee shall study the Court’s local rules and internal operating 
procedures, make recommendations concerning them, and advise the Court 
concerning all proposed changes to them. 
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APPENDIX OF FORMS 


Form 1. Notice of appeal to a court of appeals from a judgment or 
order of a district court. 


United States District Court for the 
District of 
File Number 
A. B., Plaintiff ) 
) 
v. Notice of Appeal 
) 


C. D., Defendant 


Notice is hereby given that (here name all parties taking the 
appeal) (plaintiffs) (defendants) in the above named case,* hereby appeal 
to the Unite 


States Court of Appeals for the ____________. Circuit (from the 
final judgment) (from the order (describing it)) entered in this action on the 
| Seg GON) INU Gi NO Snes eS bv RR , 

(s) 
(Address) 
Attorney for 
Address: 


Form 2. Notice of appeal to a court of appeals from a decision of the 
tax court. 


United States Tax Court 
Washington, D.C. 


A. B., Petitioner 

VU. ) Docket No. 
Commissioner of Internal Revenue, ) 

Respondent ) 


Notice of Appeal 


| aac is peeey given ua here name all parties eae the ane 
peal* , hereby appeal to the United States Court of Appeals for the 
2. ieadasrtladeed slibaiabe Cireuit from [that part of] the decision of this court entered 
in the above captioned proceeding on the -_.._ day__ off 
fo SY (PerRUe ech ee eee eee ete) ar reo 
(s) 
Counsel for 
Address: 


*See Rule 3(c) for permissible ways of identifying appellants. 
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Form 3. Petition for review of order of an agency, board, commission 
or officer. 
United States Court of Appeals for the 
A. B., Petitioner 


Circuit 


U. Petition for Review 


wee Ne NS SS 


XYZ Commission, Respondent 


(here name all parties bringing the petition) hereby petition the 
court for review of the order of the XYZ Saniniceion (describe the order) 


enteredion:ea0W 2.0 Es a LO 


Attorney for Petitioners 
Address: 


Form 4. Affidavit to accompany motion for leave to appeal in forma 
pauperis. 


‘United States District Court for the 
District of 


United States of America 


a 44 4 


V. No. 
A. B. 
Affidavit in Support of Motion to Proceed on Appeal in Forma Pauperis 
Te OE SoD er Se es ee) being first duly sworn sdepore 
and say that lam the ________—SS—S—___"/ in thee above-entitled case; that in 


support of my motion to proceed on appeal without being required to prepay 
fees, costs or give security therefor, I state that because of my poverty I am 
unable to pay the costs of said proceeding or to give security therefor; that I 
believe I am entitled to redress; and that the issues which I desire to present 
on appeai are the following: 


I further swear that the responses which I have made to the questions and 
instructions below relating to my ability to pay the cost of prosecuting the 
appeal are true. 

1. Are you presently employed? 
a. If the answer is yes, state the amount of your salary or wages per 
month and give the name and address of your employer. 
b. If the answer is no, state the date of your last employment and the 
amount of the salary and wages per month which you received. 
2. Have you received within the past twelve months any income from a 
business, profession or other form of self-employment, or in the form of rent 
payments, interest dividends, or other source? 
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a. If the answer is yes, describe each source of income, and state the 
amount received from each during the past twelve months. 
3. Do you own any cash or checking or savings account? 
a. If the answer is yes, state the total value of the items owned. 
4. Do you own any real estate, stocks, bonds, notes, automobiles, or other 
valuable property (excluding ordinary household furnishings and clothing)? 
a. it the answer is yes, describe the property and state its approximate 
value. 
5. List the persons who are dependent upon you for support and state your 
relationship to those persons. 
I understand that a false statement or answer to any questions in this 
affidavit will subject me to penalties for perjury. 


SUBSCRIBED AND SWORN TO before me 
this Caweore se 19 


Let the applicant proceed without prepayment of costs or fees or the 
necessity of giving security therefor. 


District Judge 


Form 5. Notice of appeal to a court of appeals from a judgment or 
order of a district court or a bankruptcy appellate panel. 


United States District Court for the 
: District of 


In re 

Debtor 

A. B., Plaintiff 

) File No. 

V. ) 

) 

C. D., Defendant ) 

Notice of Appeal to United States Court of Appeals 
forithe 2. =. = Circuit 

________*, the plaintiff [or defendant or other party] appeals to 
the United States Court of Appeals for the __________ Circuit from the final 
judgment [or order or decree] of the district court for the district of 
== sé{or bankruptcy appellate panel of the —_____ circuit, 
entered in this case on ____, 19____ [here describe the judgment, order, 
or decree] , 
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The parties to the judgment [or order or decree] appealed from and the 
names and addresses of their respective attorneys are as follows: 


Dated 
Signed 225 co) VR WS OY ONf 

Attorney for Appellant 
Address: 
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FOURTH CIRCUIT FORMS 


Form A. Disclosure of corporate affiliations and other entities with a 
direct financial interest in litigation. 


NOTE: ONLY ONE FORM NEED BE COMPLETED FOR A PARTY EVEN 
IF THIS PARTY IS REPRESENTED BY MORE THAN ONE ATTOR- 
NEY. DISCLOSURES MUST BE FILED ON BEHALF OF INDIVID- 
UALS AS WELL AS CORPORATIONS AND OTHER LEGAL ENTI- 
TIES. DISCLOSE PUBLICLY OWNED CORPORATIONS AND 
ENTITIES ONLY. EXCLUDE WHOLLY OWNED SUBSIDIARIES. 
COUNSEL HAS A CONTINUING DUTY TO UPDATE THIS INFOR- 


MATION. 
Pursuant to FRAP 26.1 and Local Rule 26.1, 
ere ee WO 8 a ee 
(name of party) (appellant/appellee) 


makes the following disclosure: 


1. Is the party a publicly held corporation or other publicly held entity? 
(check one) ( ) YES ( )NO 


2. Is the party a parent, subsidiary, or affiliate of, or a trade association 
representing, a publicly held corporation, or other publicly held entity (see 
Local Rule 26.1(b))? 


(check one) ( ) YES ( )NO 
If the answer is YES, state the name of the entity and its relationship to the 
party: 


3. Is there any other publicly held corporation, or aise publicly held entity, 
that has a direct financial interest in the outcome of the litigation (see Local 
Rule 26.1(b))? 


(check one) ( ) YES ( )NO 


If the answer is YES, state the name of the entity and the nature of its 
financial interest: 


(Signature of counsel) (date) 


805 


~ 
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Form B. Appearance of counsel. 
No. 


THE CLERK WILL ENTER MY APPEARANCE AS COUNSEL ON BEHALF 
OF: 


as the 
(party name) 
[ ] appellant(s) [ ] appellee(s) [ ] amicus curiae 
| petitioner(s) [ ] respondent(s) [ ] intervenor(s) 


(signature) 
Area Code & Phone No.:: 


[ ] IF YOU WILL NOT BE PARTICIPATING IN THIS CASE, PLEASE 
CHECK HERE AND RETURN, AND GIVE US THE NAME AND 
ADDRESS OF ANOTHER ATTORNEY, IF ANY, WHO WILL PROVIDE 
APPELLATE REPRESENTATION. 


NOTE: Must be signed by an Attorney admitted to practice before the United 
States Court of Appeals for the Fourth Circuit pursuant to Local Rule 46(b). 
Individual and not firm names must be signed. 

If your name has changed since you were admitted to the Fourth Circuit Bar 
PLEASE show the name under which you were admitted. 
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a Certificate of death penalty case — Fourth Circuit Local Rule 


UNITED STATES DISTRICT COURT 


District | Location Docket Number 
Case Caption Date Filed 
Petitioner 
Fee Status. 
(ie)iPaid (ve TEP 
( ) IFP Pending 
Respondent 

Counsel for Petitioner (name, Counsel for Respondent (name, 
address, and telephone number) address, and telephone number) 
Institution of Incarceration Execution Date 


Explanation of Emergency Nature of Proceedings (attach another page if 
necessary) 


Has Petitioner Previously Filed Cases in Federal Court? 


ey No ( ) Yes (give caption, number, filing date, disposition and 
disposition date) 


Does Petitioner Have Cases Pending in Other Courts: 


C)seNo ( ) Yes (give court, caption, number, filing date and status) 


I hereby certify under penalty of perjury that the petitioner is presently under 
a sentence of death and that the information provided on this form is currently 
accurate and correct. 


Signature | | Date 


NOTE: The Court of Appeals periodically will request case status reports. 
Petitioner is under a continuing affirmative obligation to immediately notify 
the Fourth Circuit of any changes or additions to the information contained on 
this form. 
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Index to Local Rules of the United States Court of 
Appeals for the Fourth Circuit 


ABEYANCE. 
Holding case in abeyance, Fed. App. (4th 
Cir.) Rule 12(d). 


AGENCIES. 
Forms. 
Petition for review of order of agency, Fed. 
App. (4th Cir.) Form 3. 
Petition for review of order of agency. 
Attachment of order required, Fed. App. 
(4th Cir.) Rule 15(b). 
List of respondents attached, Fed. App. (4th 
Cir.) Rule 15(b). 


APPEARANCE OF COUNSEL, Fed. App. 
(4th Cir.) Rule 46(c); Form B. 


APPENDIX. 
Attorney sanctions for unnecessary 
appendix designations, Fed. App. (4th 
Cir.) Rule 30. 
Contents, Fed. App. (4th Cir.) Rule 30(b). 
Copies. — 
Number of copies, Fed. App. (4th Cir.) Rule 
30(b). 

Dispensing with appendix, Fed. App. (4th 
Cir.) Rule 30(d). 

Filing, Fed. App. (4th Cir.) Rule 31(c). 

In banc hearing. 

Additional copies, Fed. App. (4th Cir.) Rule 
35(d). 

Length of appendix, Fed. App. (4th Cir.) 
Rule 30(b). 

Parties. 

Responsibilities, Fed. App. (4th Cir.) Rule 
30(c). | | 

Reproduction, Fed. App. (4th Cir.) Rule 
32(a). 

Responsibility of parties, Fed. App. (4th 
Cir.) Rule 30(c). 

Service, Fed. App. (4th Cir.) Rule 31(c). 


ARGUMENT. 
Counsel listed on brief. 
Responsibilities of listed counsel, Fed. App. 
(4th Cir.) Rule 28(c). 
Oral argument, Fed. App. (4th Cir.) Rule 
34(a). 
Statement regarding need for oral 
argument, Fed. App. (4th Cir.) Rule 
34(a). | 
Pre-argument review and summary 
disposition of appeals, Fed. App. (4th 
Cir.) Rule 34(a). 


ARGUMENT CALENDAR. | 
Preparation, Fed. App. (4th Cir.) Rule 34(c). 


ARGUMENT CALENDAR —Cont’d 
Removal of case, Fed. App. (4th Cir.) Rule 
34(c). 


ASSOCIATIONS. 
Trade associations. 
Disclosure of financial interest, Fed. App. 
(4th Cir.) Rule 26.1. 
Form, Fed. App. (4th Cir.) Form A. 


ATTACHMENTS TO BRIEFS, Fed. App. 
(4th Cir.) Rule 28(b). 


ATTACHMENTS TO MOTIONS, Fed. App. 
(4th Cir.) Rule 25(a). 

Petitions for review, Fed. App. (4th Cir.) 
Rule 15(b). 


ATTORNEYS AT LAW. 

Admission to practice, Fed. App. (4th Cir.) 
Rule 46(b). 

Appearance, Fed. App. (4th Cir.) Form B. 

Appearance of counsel, Fed. App. (4th Cir.) 
Rule 46(c). 

Appointment of counsel, Fed. App. (4th 
Cir.) Rule 46(d). 

Fees. 

Expenses and attorneys’ fees, Fed. App. 
(4th Cir.) Rule 46(e). 

Pro se proceeding, Fed. App. (4th Cir.) Rule 
46(f). 

Record on appeal. 

Access of counsel to original record, Fed. 
App. (4th Cir.) Rule 11(d). 

Rules of disciplinary enforcement, Fed. 
App. (4thCir.) Rule 46(g). 

Substitution of counsel, Fed. App. (4th 
Cir.) Rule 46(c). 

Withdrawal of counsel, Fed. App. (4th Cir.) 
Rule 46(c). 


AUTHORITY. 
Citation of additional authority, Fed. App. 
(4th Cir.) Rule 28(e). 


B 


BILL OF COSTS. 
Taxation of costs, Fed. App. (4th Cir.) Rule 
39(b). 


BOARDS. 
Forms. 
Petition for review of order of board, Fed. 
App. (4th Cir.) Form 3. 


BRIEFING ORDERS. 
Civil and criminal cases, Fed. App. (4th 
Cir.) Rule 31(b). 
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BRIEFS. 
Attachments to briefs, Fed. App. (4th Cir.) 
Rule 28(b). 
Citation of additional authorities, Fed. 
App. (4th Cir.) Rule 28(e). 
Consolidated brief, Fed. App. (4th Cir.) 
Rule 28(d). 
Consolidated cases and briefs, Fed. App. 
(4th Cir.) Rule 28(a). 
Copies. 
Number of copies, Fed. App. (4th Cir.) Rule 
31(d). 
Counsel listed on brief. 
Capable of arguing appeal in absence of 
lead counsel, Fed. App. (4th Cir.) Rule 
28(c). 
Criminal cases. 
Shortened time for service and filing of 
briefs, Fed. App. (4th Cir.) Rule 31. 
Failure to comply with rules or 
standards, Fed. App. (4th Cir.) Rule 
32(c). 
Filing, Fed. App. (4th Cir.) Rule 31(c). 
Hearing panel. 
Argument time, Fed. App. (4th Cir.) Rule 
34(d). 
Illegible briefs. 
Failure to comply with rules or standards, 
Fed. App. (4th Cir.) Rule 32(c). 
In banc hearing. 
Additional copies, Fed. App. (4th Cir.) Rule 
35(d). 
Informal briefs, Fed. App. (4th Cir.) Rule 
34(b). 
Joint brief, Fed. App. (4th Cir.) Rule 28(d). 
Length, Fed. App. (4th Cir.) Rule 32(b). 
Motion for permission to submit longer 
brief, Fed. App. (4th Cir.) Rule 32(b). 
Motion to submit on brief, Fed. App. (4th 
Cir.) Rule 34(e). 
Number of copies, Fed. App. (4th Cir.) Rule 
31(d). 
Printing costs, Fed. App. (4th Cir.) Rule 39. 
Reproduction, Fed. App. (4th Cir.) Rule 
32(a). 
Service, Fed. App. (4th Cir.) Rule 31(c). 
Statement of facts, Fed. App. (4th Cir.) Rule 
28(f). 


CALENDAR. 
Argument calendar. 
Preparation, Fed. App. (4th Cir.) Rule 34(c). 


CAPITAL PUNISHMENT. 
Certificate of death penalty case. 
Form, Fed. App. (4th Cir.) Form C. 
Death penalty cases, Fed. App. (4th Cir.) 
Rule 22(b). 
Forms. 
Certificate of death penalty case, Fed. App. 
(4th Cir.) Form C. 


CAPITAL PUNISHMENT —Cont’d 
Motions for authorization, Fed. App. (4th 
Cir.) Rule 22(d). 
Petition for rehearing, Fed. App. (4th Cir) 
Rule 22(c). 
Stay of execution. 
Motion for stay, Fed. App. (4th Cir.) Rule 
22(b). 


CERTIFICATE OF SERVICE, Fed. App. 
(4th Cir.) Rule 25(b). 


CIRCUIT MEDIATION CONFERENCE, 
Fed. App. (4th Cir.) Rule 33. 


CIRCUIT MEDIATORS, Fed. App. (4th Cir.) 


Rule 33. 


CITATION. 
Additional authorities, Fed. App. (4th Cir.) 
Rule 28(e). 


CLERK. 
Entry of procedural orders, Fed. App. (4th 
Cir. ) Rule 27(b). 
Transcripts. 
Monitoring and receipt by clerk, Fed. App. 
(4th Cir.) Rule 10(c). 


COMMISSIONS. 
Forms. 
Petition for review of order of commission, 
Fed. App. (4th Cir.) Form 3. 


CONFIDENTIALITY OF INFORMATION. 
Disclosures in mediation conference, Fed. 
App. (4th Cir.) Rule 33. 


CONSOLIDATED APPEALS, Fed. App. (4th 
Cir.) Rule 12(b). 


CONSOLIDATED CASES AND BRIEFS, 
Fed. App. (4th Cir.) Rule 28(a). 


CONTEMPT. 
Recalcitrant witnesses, Fed. App. (4th Cir.) 
Rule 9(c). 


CONVICTIONS. 
Notice of appeal. 
Release after conviction and notice of 
appeal, Fed. App. (4th Cir.) Rule 9(b). 
Release prior to judgment of conviction, 
Fed. App. (4th Cir.) Rule 9(a). 


COPIES. 

Appendix. 
Number of copies, Fed. App. (4th Cir.) Rule 

30(b). 
Number of copies, Fed. App. (4th Cir.) Rule 
25(a). 

Appendix, Fed. App. (4th Cir.) Rule 30(b). 
Briefs, Fed. App. (4th Cir.) Rule 31(d). 


CORPORATIONS. 

Disclosure of corporate affiliations and 
financial interest, Fed. App. (4th Cir.) 
Rule 26.1. 

Form, Fed. App. (4th Cir.) Form A. 
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INDEX 


CORPORATIONS —Cont’d 
Disclosure of corporate affiliations and 
financial interest —Cont’d 
To accompany motion, Fed. App. (4th Cir.) 
Rule 27(c). 


COSTS. , 

Bill of costs, Fed. App. (4th Cir.) Rule 39(b). 

Printing costs, Fed. App. (4th Cir.) Rule 39. 

Recovery in district court, Fed. App. (4th 
Cir.) Rule 39(c). 


COURT SESSIONS, Fed. App. (4th Cir.) 
Rule 34(c). 


CRIMINAL CASES. 
Briefs. 
Shortened time for service and filing of 
briefs, Fed. App. (4th Cir.) Rule 31. 


CROSS APPEALS. 

Docketing statement, Fed. App. (4th Cir.) 
Rule 3(b). 

Identifying cross appeals, Fed. App. (4th 
Cir.) Rule 12(b). 


D 


DEATH PENALTY CASES. 
Forms. 
Certificate of death penalty case, Fed. App. 
(4th Cir.) Form C. 
Generally, Fed. App. (4th Cir.) Rule 22(b). 
Motions for authorization, Fed. App. (4th 
Cir.) Rule 22(d). 
Petition for rehearing, Fed. App. (4th Cir.) 
Rule 22(c). 


DISCLOSURE OF CORPORATE 
AFFILIATIONS AND FINANCIAL 
_ INTEREST, Fed. App. (4th Cir.) Rule 
26.1. | 
Form, Fed. App. (4th Cir.) Form A. 


DISMISSAL. | 

Failure to prosecute, Fed. App. (4th Cir.) 
Rule 45. 3 

Voluntary dismissals, Fed. App. (4th Cir.) 
Rule 42. 


DOCKET. 
Docketing statement, Fed. App. (4th Cir.) 
Rule 3(b). ) 
Fees, Fed. App. (4th Cir.) Rule 3(a). 
Review of agency order, Fed. App. (4th Cir.) 
Rule 15. 


E 


EXECUTION. 
Motions for stay of execution, Fed. App. 
(4th Cir.) Rule 22(b). 
EXHIBITS. 
Documentary exhibits. 
Included in record, Fed. App. (4th Cir.) 
Rule 11(c). 


EXPEDITION OF APPEALS, Fed. App. (4th 
Cir.) Rule 12(c). 


EXPENSES. 
Attorneys’ fees and expenses, Fed. App. 
(4th Cir.) Rule 46(e). 


F 


FAILURE TO PROSECUTE. 
Dismissal for failure to prosecute, Fed. 
App. (4th Cir.) Rule 45. 


FEES. | 
Attorneys’ fees and expenses, Fed. App. 
(4th Cir.) Rule 46(e). 
Docket fees, Fed. App. (4th Cir.) Rule 3(a). 
Review of agency order, Fed. App. (4th Cir.) 
Rule 15. 
Filing fees, Fed..App. (4th Cir.) Rule 3(a). 
Writs of mandamus and prohibition. 
Prisoner petitions, Fed. App. (4th Cir.) Rule 
21(c). 


FILING. 
Appendix, Fed. App. (4th Cir.) Rule 31(c). 
Briefs in criminal cases. 
Shortened time for service and filing of 
briefs, Fed. App. (4th Cir.) Rule 31. 
Civil cases, Fed. App. (4th Cir.) Rule 31(c). 
Criminal cases, Fed. App. (4th Cir.) Rule 
“ 3.1{c). 
Fees, Fed. App. (4th Cir.) Rule 3(a). 
Holidays, Fed. App. (4th Cir.) Rule 26. 
Inclement weather, Fed. App. (4th Cir.) 
Rule 26. 
Papers generally, Fed. App. (4th Cir.) Rule 
25(b). 
Size, number of copies and attachments, 
Fed. App. (4th Cir.) Rule 25(a). 
Time. 
Effect of holiday or bad weather, Fed. App. 
(4th Cir.) Rule 26. 


FINANCIAL INTEREST IN LITIGATION. 
Disclosure by corporations or other 
entities, Fed. App. (4th Cir.) Rule 26.1. 
To accompany motion, Fed. App. (4th Cir.) 
Rule 27(c). 


FORMS. 
Agencies. 
Petition for review of order of agency, Fed. 
App. (4th Cir.) Form 3. 
Appearance of counsel, Fed. App. (4th Cir.) 
Form B. 
Boards. 
Petition for review of order of board, Fed. 
App. (4th Cir.) Form 3. 
Capital punishment. 
Certificate of death penalty case, Fed. App. 
(4th Cir.) Form C. 
Commissions. 
Petition for review of order of commission, 
Fed. App. (4th Cir.) Form 3. 
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FORMS —Cont’d 
Corporations. 
Disclosure of corporate affiliations and 
financial interest, Fed. App. (4th Cir.) 
Form A. 
Death penalty cases. 
Certificate of death penalty case, Fed. App. 
(4th Cir.) Form C. 
In forma pauperis. 
Affidavit to accompany motion for leave to 
appeal, Fed. App. (4th Cir.) Form 4. 
Notice of appeal. 
Decision of United States tax court, Fed. 
App. (4th Cir.) Form 2. 
Judgment or order of bankruptcy appellate 
panel, Fed. App. (4th Cir.) Form 5. 
Judgment or order of district court, Fed. 
App. (4th Cir.) Forms 1, 5. 
Officer. 
Petition for review of order of officer, Fed. 
App. (4th Cir.) Form 3. 


H 


HABEAS CORPUS. 
Certificates of appealability, Fed. App. 
(4th Cir.) Rule 22(a). 
Death penalty cases, Fed. App. (4th Cir.) 
Rule 22(b). . 


HOLIDAYS. 
Filing. Fed. App. (4th Cir.) Rule 26. 


I 


IN BANC HEARING. 
Appendix. 
Additional copies, Fed. App. (4th Cir.) Rule 
35(d). 
Briefs. 
Additional copies, Fed. ata (4th Cir.) Rule 
35(d). 


IN BANC PROCEEDINGS. 

Decision of cases heard or reheard in 
banc, Fed. App. (4th Cir.) Rule 35. 

Decision to hear or. rehear a case in 
banc, Fed. App. (4th Cir.) Rule 35. 

Petition for rehearing in banc, Fed. App. 
(4th Cir.) Rule 35. 


INCLEMENT WEATHER. 
Filing, Fed. App. (4th Cir.) Rule 26. 


INDIGENT PERSONS. 
Forms. 
Affidavit to accompany motion for leave to 
appeal, Fed. App. (4th Cir.) Form 4. 
In forma pauperis proceedings, Fed. App. 
(4th Cir.) Rule 24. 
Law students. 
Legal assistance to indigents by law 
students, Fed. App. (4th Cir.) Rule 46. 


INDIGENT PERSONS —Cont’d 
Prisoner appeals, Fed. App. (4th Cir.) Rule 
24. 


INJUNCTIONS. 
Stay or injunction pending appeal, Fed. 
App. (4th Cir.) Rule 8. 


INTERLOCUTORY ORDERS, Fed. App. 
(4th Cir.) Rule 5. 


INTERNAL OPERATING PROCEDURES. 
Advisory committee, Fed. App. (4th Cir.) 
~ Rule 47(b). 
Procedure for adoption, Fed. App. (4th 
Cir.) Rule 47(a). 


INTERVENTION. 

Motion to intervene, Fed. App. (4th Cir.) 
Rule 12(e). 

Notice of appearance, Fed. App. (4th Gm) 
Rule 12(e). 


a) 


JUDGES. 
Single judges. 
Applications to a single judge, Fed. App. 
(4th Cir.) Rule 27(f). 
Motions before single judge, Fed. App. (4th 
Cir.) Rule 27(f). 


JUDGMENT OF CONVICTION. 
Release prior to judgment of conviction, 
Fed. App. (4th Cir.) Rule 9(a). 


L 


LAW STUDENTS. 
Indigent persons. 
Legal assistance to indigents by law 
students, Fed. App. (4th Cir.) Rule 46. 


LEGAL ASSISTANCE TO INDIGENTS BY 
LAW STUDENTS, Fed. App. (4th Cir.) 
Rule 46. 


LIST OF RESPONDENTS. 
Petitions for review of agency orders. 
Required, Fed. App. (4th Cir.) Rule 15(b). 
LOCAL RULES. 
Advisory committee, Fed. App. (4th Cir.) . 
Rule 47(b). 


Procedure for adoption, Fed. App. (4th 
Cir.) Rule 47(a). 


M 
MANDAMUS. 
Case captions, Fed. App. (4th Cir.) Rule 
21(a). 


Petitions for special writs, Fed. App. (4th 
Cir.) Rule 21(b). 

MANDATE. 

Motion for stay of the ap a Fed. App. 
(4th Cir.) Rule 41. 
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INDEX 


MEDIATION CONFERENCE, Fed. App. 
(4th Cir.) Rule 33. 


MOTIONS. 

Attachments, motion eS ed by, Fed. 
App. (4th Cir.) Rule 27(c). 

Attachments to motions, Fed. App. (4th 
Cir.) Rule 25(a). 

Authorization for second or successive 
application for relief, Fed. App. (4th 
Cir.) Rule 22(d). 

Briefs. 

Permission to submit longer brief, Fed. 
App. (4th Cir.) Rule 32(b). 

Submitting the case on the brief, Fed. App. 
(4th Cir.) Rule 34(e). 

Consented to or unopposed, entry by 
clerk, Fed. App (4th Cir.) Rule 27(b). 

Content, Fed. App. (4th Cir.) Rule 27(a). 

Disclosure of corporate affiliations and 
other entities with financial interes t 
in litigation, Fed. App. (4th Cir.) Rule 
27(c). 

Emergency motions, Fed. App. (4th Cir.) 
Rule 27(e). 

Form generally, Fed. App. (4th Cir.) Rule 
27(c).. 

Notice of intent to file motion, statement 
by counsel, Fed. App. (4th Cir.) Rule 
27(a). 

Number of copies to be filed, Fed. App. 
(4th Cir.) Rule 27(c). 

Reply to response, Fed. App. (4th Cir.) Rule 
27(d). 

Response, Fed. App. (4th Cir.) Rule 27(d). 

Single judge entertaining and deciding, 
Fed. App. (4th Cir.) Rule 27(e). 

Statement by counsel that other parties 
informed of intended filing of 
motion, Fed. App. (4th Cir.) Rule 27(a). 

Summary disposition, Fed. App. (4th Cir.) 
Rule 27(f). 


N 


NON-PARTIES. 

Appeals by aggrieved non-parties in 
lower court, Fed. App. (4th Cir.) Rule 
12(a). 


NOTICE. 
‘Appearance as intervenor, Fed. App. (4th 
Cir.) Rule 12(e). 
Oral argument. 
Attorneys appearing, Fed. App. (4th Cir.) 
Rule 34(c). 
Release after conviction and notice of 
appeal, Fed. App. (4th Cir.) Rule 9(b). 


NOTICE OF APPEAL. 
Forms. 
Decision of United States tax court, Fed. 
App. (4th Cir.) Form 2. 


NOTICE OF APPEAL —Cont’d 
Forms —Cont’d 
Judgment or order of bankruptcy appellate 
panel, Fed. App. (4th Cir.) Form 5. 
Judgment or order of district court, Fed. 
App. (4th Cir.) Forms. 1, 5. 


O 


OPINIONS. 

Citation, Fed. App. (4th Cir.) Rule 36(c). 

Publication of decisions, Fed. App. (4th 
Cir.) Rule 36(a). 

Unpublished opinions, Fed. ago. (4th Cir.) 
Rule 36(b). 


ORAL ARGUMENT. 

Counsel listed on brief. 

Deemed capable of arguing appeal in 
absence of lead counsel, Fed. App. (4th 
Cir.) Rule 28(d). 

Generally, Fed. App. (4th Cir.) Rule 34(a). 

Notice. 

Attorneys appearing, Fed. App. (4th Cir.) 
Rule 34(c). 

Statement regarding need for oral 
argument, Fed. App. (4th Cir.) Rule 
34(a). 

Time allocated, Fed. App. (4th Cir.) Rule 
34(d). 


ORDERS. 

Briefing orders. 

Civil and criminal cases, Fed. App. (4th 
Cir.) Rule 31(b). 

Interlocutory orders, Fed. App. (4th Cir.) 
Rule 5. 

Procedural orders, entry by clerk, Fed. 
App. (4th Cir.) Rule 27(b). 

Protective order. 

Sealed records, Fed. App. (4th Cir.) Rule 
10(d). 

Reconsideration of order entered by 
clerk, party adversely affected, Fed. 
App. (4th Cir.) Rule 27(b). 

Transcript order acknowledgments, Fed. 
App. (4th Cir.) Rule 11. 


? P 


PAPER SIZE, Fed. App. (4th Cir.) Rule 25(a). 


PARTIES. 

Aggrieved non-parties. 

Appeals from lower court, Fed. App. (4th 
Cir.) Rule 12(a). 

Appendix. 

Responsibility of parties, Fed. App. (4th 
Cir.) Rule 30(c). 

Disclosure of corporate affiliations and 
financial interest, Fed. App. (4th Cir.) 
Rule 26.1. 

Form, Fed. App. (4th Cir.) Form A. 
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PARTIES —Cont’d 
Multiple parties. 
Consolidated or joint brief, Fed. App. (4th 
Cir.) Rule 28(d). 


PETITIONS. 
Death penalty cases. 
Rehearing in death penalty cases, Fed. 
App. (4th Cir.) Rule 22(c). 
Extraordinary writs, Fed. App. (4th Cir.) 
Rule 21(b). 
Rehearing, Fed. App. (4th Cir.) Rule 40(a). 
Death penalty cases, Fed. App. (4th Cir.) 
Rule 22(c). 
Denial of petition. 
Papers filed after denial, Fed. App. (4th 
Cir.) Rule 40(d). 
En Banc, Fed. App. (4th Cir.) Rule 35. 
Panel rehearing, Fed. App. (4th Cir.) Rule 
40(d). 
Statement of purpose, Fed. App. (4th Cir.) 
Rule 40(b). 
Strict enforcement of time limits for filing, 
Fed. App. (4th Cir.) Rule 40(c). 
Review of agency orders. 
Agency order attached, Fed. App. (4th Cir.) 
Rule 15(b). 
List of respondents attached, Fed. App. (4th 
Cir.) Rule 15(b). 


PRINTING COSTS, Fed. App. (4th Cir.) 
Rule 39. 


PRISONERS. 
In forma pauperis proceedings, Fed. App. 
(4th Cir.) Rule 24. 
Writs. 
Fees and cost for prisoner petitions, Fed. 
App. (4th Cir.) Rule 21(c). 


PROBABLE CAUSE. 
Certificates of appealability, Fed. App. 
(4th Cir.) Rule 22(a). 


PROHIBITION, WRIT OF. 

Case captions, Fed. App. (4th Cir.) Rule 
21(a). 

Petitions for special writs, Fed. App. (4th 
Cir.) Rule 21(b). 


PRO SE PROCEEDINGS, Fed. App. (4th 
Cir.) Rule 46(f). 


PROTECTIVE ORDER. 
Sealed records, Fed. App. (4th Cir.) Rule 
10(d). 


PUBLICATION OF DECISIONS, Fed. App. 
(4th Cir.) Rule 36(a). 


R 


RECONSIDERATION OF ORDERS 
ENTERED BY CLERK, Fed. App. (4th 
Cir.) Rule 27(b). 

RECORDS. 

Attorneys at law. 


Access of counsel to original record, Fed. 
App. (4th Cir.) Rule 11(d). 


RECORDS —Cont’d 

Correcting record, Fed. App. (4th Cir.) Rule 
10(e). 

Generally, Fed. App. (4th Cir.) Rule 10(b). 

Modification or correction, Fed. App. (4th 
Cir.) Rule 10(e). 

Original record. 

Access of counsel to original record, Fed. 
App. (4th Cir.) Rule 11(d). 

Retention in district court, Fed. App. (4th 
Cir.) Rule 10(a). 

Sealed records, Fed. App. (4th Cir.) Rule 

PreacLotay: 

Supplemental records, modification or 
correction, Fed. App. (4th Cir.) Rule 
10(e). 


REHEARING. 
En bance, Fed. App. (4th Cir.) Rule 35. 
Petition, Fed. App. (4th Cir.) Rule 40(a). 
Death penalty case, Fed. App. (4th mii 
Rule 22(c). 
Denial. 
Papers filed after denial, Fed. App. (4th 
Cir.) Rule 40(d). 
En banc, Fed. App. (4th Cir.) Rule 35. 
Introduction statement by counsel that 
certain situation exists, Fed. App. (4th 
Cir.) Rule 40(b). | 
Panel rehearing, Fed. App. (4th Cir.) Rule 
40(d). 
Statement of purpose, Fed. App. (4th Cir.) 
Rule 40(b). 
Strict enforcement of time limits for filing, 
Fed. App. (4th Cir.) Rule 40(c). 


RELEASE. 
After conviction and notice of appeal, 
Fed. App. (4th Cir.) Rule 9(b). 
Judgment of conviction. 
Prior to judgment of conviction, Fed. App. 
(4th Cir.) Rule 9(a). 


REPLY TO RESPONSE TO MOTION, Fed. 
App. (4th Cir.) Rule 27(d). 


RESPONSE TO MOTION, Fed. App. (4th 
Cir.) Rule 27(d). 


RULES OF DISCIPLINARY 
ENFORCEMENT, Fed. App. (4th Cir.) 


Rule 46(g). 
S 
SANCTIONS. 
Transcripts, Fed. App. (4th Cir.) Rule 10(c). 
SERVICE. | 


Appendix, Fed. App. (4th Cir.) Rule 31(c). 
Briefs in criminal cases. 
Shortened time for service and filing of 
briefs, Fed. App. (4th Cir.) Rule 31. 
Certificate of service, Fed. App. (4th Cir.) 
Rule 25(b). 
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INDEX 


~ SERVICE —Cont’d 
Civil cases, Fed. App. (4th Cir.) Rule 31(c). 
Criminal cases, Fed. App. (4th Cir.) Rule 
31(c). 
Time. 
Effect of holiday or bad weather, Fed. App. 
(4th Cir.) Rule 26. 


SESSIONS OF COURT, Fed. App. (4th Cir.) 
Rule 34(c). 


STATEMENT OF FACTS. | 
Briefs, Fed. App. (4th Cir.) Rule 28(f). 


_ STAYS. 


Execution. 
Motions for stay of execution, Fed. App. - 
(4th Cir.) Rule 22(b). 
Injunction or stay pending appeal, Fed. 
App. (4th Cir.) Rule 8. 
Mandate. 
Motion for stay of the mandate, Fed. App. 
(4th Cir.) Rule 41. 
Pending review, Fed. App. (4th Cir.) Rule 
18. 


SUBSTITUTION OF COUNSEL, Fed. App. 
~ (4th Cir.) Rule 46(c). 


SUMMARY DISPOSITION OF APPEALS. 

Motions, Fed. App. (4th Cir.) Rule 27(f). 

Pre-argument review and summary 
disposition, Fed. App. (4th Cir.) Rule 
34(a). 


T 


THREE JUDGE PANELS. | 
Argument time, Fed. App. (4th Cir.) Rule 
34(d). 
TIME. 
Holidays or bad weather. 


Effect on filing and service dates, Fed. App. 
(4th Cir.) Rule 26. 


TRADE ASSOCIATIONS. 


Disclosure of financial interest, Fed. App. 


(4th Cir.) Rule 26.1. 
Form, Fed. App. (4th Cir.) Form A. 


TRANSCRIPTS. 
Guidelines for preparation of appellate 
' transcripts, Fed. App. (4th Cir.) Rule 

10(c). 

Monitoring and receipt by clerk, Fed. 
App. (4th Cir.) Rule 10(c). 

Order acknowledgments, Fed. App. (4th 
Cir.) Rule 11(a). 

Responsibilities and designation, Fed. 
App. (4th Cir.) Rule 10(c). 

Statement in lieu of transcript, Fed. ER 
(4th Cir.) Rule 10(c). 

Time limits for filing, Fed. App. (4th Cir.) 
Rule 11(b). 


U 


UNPUBLISHED OPINIONS, Fed. App. (4th 
Cir.) Rule 36(b). 
Citation, Fed. App. (4th Cir.) Rule 36(c). 


WwW 


WITHDRAWAL OF COUNSEL, Fed. App. 
(4th Cir.) Rule 46(c). 


WITNESSES. 
Recalcitrant witnesses, Fed. App. (4th Cir.) 
Rule 9(c). 


WRITS. 
Case captions for extraordinary writs, 
Fed. App. (4th Cir.) Rule 21(a). 
Petitions. 
Mandamus or prohibition, Fed. App. (4th 
Cir.) Rule 21(b). 
Prisoners. 
Fees and cost for prisoner petitions, Fed. 
App. (4th Cir.) Rule 21(c). 
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INTERNAL OPERATING PROCEDURES OF THE 
UNITED STATES COURT OF APPEALS FOR 
| THE FOURTH CIRCUIT 


Revised effective October, 1992, 
with amendments received through September 10, 1997. 


IOP 


3.1. Transmission of district court order. 

6.1. Bankruptcy appeals. 

11.1. Sanctions for court reporter’s failure to 
file a timely transcript. 

12.1. Organization of the court’s docket (De- 
leted December 1, 1998). 

22.1. Death penalty cases. 

34.1. Calendar assignments and panel compo- 
sition. 

34.2. Disposition without oral argument. 

36.1. Opinion preparation assignments. 

36.2. Circulation of opinions in argued cases 
and announcement of decision. 

36.3. Summary opinions. 

40.1. Submission of petitions for rehearing to 
the court. 

40.2. Panel rehearing. 

41.1. Issuance of the mandate. 

41.2. Petitions for writs of certiorari. 

45.1. Clerk’s office. 


Editor’s Note. — Each operating procedure 
(1.0.P.) has been given a number which corre- 
sponds to the number of the rule in the Federal 
Rules of Appellate Procedure to which it per- 
tains, and the court has attempted not to 
repeat any information that can be found in 
the body of any rule. Whenever possible, infor- 
mation concerning practices and procedures of 
this court are set forth in the published inter- 
nal operating procedures of the court rather 


IOP 


45.2. Public information. 

47.1. Judicial conference. 

47.2. Bar membership in the judicial confer- 
ence of the circuit. 


Appendices 


Appx. 

A. Resolution respecting bar membership in 
the judicial conference of the circuit. 

B. Guidelines for preparation of appellate 
transcripts in the Fourth Circuit. 

C. Plan of the United States Court of Appeals 
for the Fourth Circuit in implementa- 
tion of the Criminal Justice Act. 

D. Docketing statement instructions. 

E. Docketing Statement — Agency — Instruc- 
tions. 

F. Docketing statement — Tax court. 


Index follows Rules. 


than in the local rules. The court has adopted 
a local rule only in those circumstances where 
the rule establishes specific affirmative obliga- 
tions on the parties proceeding before the 
court, delegates additional authority to the 
clerk or creates certain options which the 
Federal Rules of Appellate Procedure indicate 
can only be exercised by creation of a local 
rule. 


IOP 3.1. Transmission of district court order. 


The clerk of the district court shall transmit to the clerk of the court of 
appeals a copy of the order appealed from, along with copies of the materials 
required by FRAP 3(d)(1). (Amended effective December 1, 1995; amended 


effective December 1, 1998.) 


IOP 6.1. Bankruptcy appeals. 


The Fourth Circuit has not established panels of three bankruptcy judges to 
hear appeals from bankruptcy courts pursuant to 28 U.S.C. § 158. 
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IOP 11.1. Sanctions for court reporter’s failure to file a timely tran- 
script. 


The Fourth Circuit Judicial Council has implemented a resolution of the 
Judicial Conference of the United States which mandates sanctions for the late 
delivery of transcripts. For transcripts not delivered within 60 days of the date 
ordered and payment received therefor, the reporter may charge only 90 
percent of the prescribed fee; for a transcript not delivered within 90 days the 
reporter may charge only 80 percent of the prescribed fee with the following 
exception. For transcripts not delivered within the time limits set forth in 
Local Rule 11(b), the reporter may charge only 90 percent of the prescribed fee; 
for a transcript not delivered within 30 days after that time the reporter may 
charge only 80 percent of the prescribed fee. The time period in criminal 
proceedings for the preparation of transcripts that are ordered before sentenc- 
ing shall not begin to run until after entry of the judgment and commitment 
order. (Amended effective December 1, 1995.) 


IOP er Organization of the court’s docket (Deleted December lI, | 
1998). | 


IOP 22.1. Death penalty cases. 


Once a notice of appeal has been filed in a case involving a sentence of death 
where an execution date has been set, a panel of three judges will be promptly 
identified for consideration of all matters related to the case. At least one 
member of the panel selected will be from the state where petitioner’s 
conviction arose, unless such judge or judges are unavailable. The position of 
coordinator of case information in death penalty cases has been established in 
the Clerk’s Office of the Court of Appeals for the purpose of establishing 
personal liaison with district court personnel and counsel to aid in the 
expeditious treatment of appeals involving a sentence of death. An expedited 
briefing schedule will be established when necessary to allow the Court the 
ahah to review all issues presented. (Amended effective December 1, 
1995. 


IOP 34.1. Calendar assignments and panel composition. 


The Clerk of Court maintains a list of mature cases available for oral 
argument and on a monthly basis merges those cases with a list of three-judge 
panels provided by a computer program designed to achieve total random 
selection. | 

The composition of each panel usually changes each day during court week 
except on those occasions where only one panel is sitting in a given geograph- 
ical location. Every effort is made to assign cases for oral argument to judges 
' who have had previous involvement with the case on appeal by way of a 
pre-argument motion or a previous decision concerning the matter, but there is 
no guarantee that any of the judges who have previously been involved with an 
appeal will be assigned to a hearing panel. The varied assignment of judges to 
panels and the independent assignment of varied cases to panels is designed, 
insofar as practicable, to assure the opportunity for each judge to sit with all 
other judges an equal number of times, and to assure that both the appearance 
and the fact of presentation of particular types of cases to particular judges is 
avoided. (Amended effective December 1, 1995.) 


IOP 34.2. Disposition without oral argument. 


A decision against oral argument must be unanimous, and if a case is 
decided without oral argument the decision on the merits must be unanimous 
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also. Whenever at least one member of the review panel determines that oral 
argument would be of assistance, the panel notifies the clerk who places the 
case on the oral argument calendar. (Amended effective December 1, 1995.) 


IOP 36.1. Opinion preparation assignments. 


The custom of the Fourth Circuit is to reserve judgment at the conclusion of 
oral argument. A conference of the panel is held promptly after oral argument, 
usually immediately after the presentation of the case. Although a tentative 
decision may be reached at this conference, additional conferences are some- 
times necessary. Opinion assignments are made by the Chief Judge on the 
basis of recommendations from the presiding judge of each panel on which the 
Chief Judge did not sit. 


IOP 36.2. Circulation of opinions in argued cases and announcement 
of decision. 


Although one judge writes the opinion, every panel member is equally 
involved in the process of decision. An appeal may be heard and decided by two 
of the three judges assigned to a panel, when one judge becomes unavailable. 
If a panel is reduced to two and the two cannot agree, however, the case will be 
reargued before a new three-judge panel which may or may not include prior 
panel members. 

When a proposed opinion in an argued case is prepared and submitted to 
other panel members, copies are provided to the non-sitting judges including 
the senior judges and their comments are solicited. The opinion is then 
finalized. The Clerk’s Office never receives advance notice of when a decision 
will be rendered, so counsel should not call for such information. 

It is the policy of the Fourth Circuit to mail a copy of the opinion to counsel 
on the day judgment is entered. Upon written request, counsel will be called on 
that day and informed of the disposition of the case; the text of the opinion will 
not be read over the telephone. (Amended effective December 1, 1995.) 


IOP 36.3. Summary opinions. 


If all judges on a panel of the Court agree following oral argument that an 
opinion in a case would have no precedential value, and that summary 
disposition is otherwise appropriate, the Court may decide the appeal by 
summary opinion. A summary opinion identifies the decision appealed from, 
sets forth the Court’s decision and the reason or reasons therefor, and resolves 
any outstanding motions in the case. It does not discuss the facts or elaborate 
on the Court’s reasoning. 


IOP 40.1. Submission of petitions for rehearing to the court. 


The Clerk’s Office will hold any petition for rehearing or petition for 
rehearing en banc until the time for filing all such petitions, or any extension 
thereof granted in the particular case, has run. Thereafter, all petitions for 
rehearing in the same case will be distributed to the Court simultaneously. 
(Amended effective December 1, 1995; amended effective December 1, 1998.) 


IOP 40.2. Panel rehearing. 


The panel of judges who heard and decided the appeal will rule on the 
petition for rehearing. Such panel may include a senior circuit judge or a 
visiting judge sitting in the Fourth Circuit by designation. 

If a petition for rehearing is granted, the original judgment and opinion of 
the Court are vacated and the case will be reheard before the original panel. 
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The Court may direct the filing of additional briefs, or the parties may seek 
leave of Court to file additional briefs. (Amended effective December 1, 1995.) 


IOP 41.1. Issuance of the mandate. 


On the date of issuance of the mandate, the Clerk of the Court will issue 
written notice to the parties and the clerk of the lower court that the judgment 
of the Court of Appeals takes effect that day. The trial court record will be 
returned to the clerk of that court once the mandate has issued. 


7 


IOP 41.2. Petitions for writs of certiorari. 


A petition for a writ of certiorari must be filed with the Supreme Court 
within 90 days of the entry of judgment in a criminal case or a civil case. The 
time for the petition does not run from the issuance of the mandate, but from 
the date of judgment which is also the opinion date. If a petition for rehearing 
or a petition for rehearing en banc is timely filed, the time runs from the date 
of denial of that petition. Counsel should consult the Rules of the Supreme 
Court for details on how to proceed with the petition. 

The Rules of the Supreme Court do not require that the record accompany a 
petition for certiorari and the record will not be forwarded unless specifically 
requested by the petitioner or counsel. Requests to certify and transmit the 
record to the Supreme Court prior to action on the petition for a writ of 
certiorari are disfavored by the Supreme Court. The Clerk of the Supreme 
Court will request the record from the Court of Appeals when review of the 
record is desired by the Supreme Court prior to action on a petition for writ of 
certiorari or upon granting certiorari if the record has not been transmitted 
earlier. The same procedures are followed for Supreme Court review by 
certification pursuant to 28 U.S.C. § 1254(2). 

If a case is remanded to the Court of Appeals from the Supreme Court, the — 
case shall be reopened under the original docket number and the Court of 
Appeals may require additional briefs and oral argument, summarily dispose 
of the case, or take any other action consistent with the Supreme Court’s 
Hay (Amended effective December 1, 1995; amended effective December 1, 
1998 ) 


NOTE 


1.0.P. 41.2 is amended to clarify, consistent petition for rehearing en banc will now stay - 
with amendments to FRAP 35, that a timely the time to petition for certiorari. 


IOP 45.1. Clerk’s office. 


The Clerk’s Office is located on the fifth floor of the United States Courthouse 
Annex in Richmond, Virginia, and is open from 8:30 a.m. to 5:00 p.m. every 
weekday, except federal holidays. All correspondence concerning cases pending 
before the Court should be addressed to: 


Clerk, United States Court of Appeals 
for the Fourth Circuit 

1100 East Main Street, Suite 501 
Richmond, Virginia 23219 

Telephone 804/771-2213 


IOP 45.2. Public information. 


Information concerning the status of appeals and the operation of rules and 
procedures may be obtained from the Clerk’s Office by telephone inquiry. 
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Matters of public record may be reviewed upon request at the Clerk’s Office 
and case documents may be transmitted to the district court for review by 
counsel upon proper application to the Clerk’s Office. 


- JOP 47.1. Judicial conference. 


(a) There shall be held each year a conference of all the circuit and district 
judges, all bankruptcy judges and all full-time magistrate judges of the Circuit 
for the purpose of considering the business of the courts, advising means of 
improving the administration of justice within such Circuit, and discussion of 
ideas with respect to the administration of justice. It shall be the duty of every 
judge of the Circuit in active service and every full-time magistrate judge to 
attend such conference. | : 

(b) The first day of the conference shall be devoted to a session for the judges 
alone, in which there shall be discussed matters affecting the state of the 
dockets and the administration of justice in their respective districts. 

(c) Members of the bar to be chosen, as hereafter set forth, shall be members 
of the conference and shall participate in its discussions and deliberations on 
the second and third days. | 

(d) Members of the conference from the bar shall be as provided in I.0.P. 
47.2 as approved by the active circuit judges sitting from time to time in 
administrative session. 

(e) The Circuit Executive of this Court shall be the secretary of the 
conference, and shali make and preserve an accurate record of its proceedings. 

(f) Each member of the bar chosen to be a member of the conference shall 
pay an annual membership fee in an amount fixed by the Court of Appeals, to 
be applied to the payment of the expenses of the conference as approved by the 
Chief Judge of the Circuit. The payment of the annual membership fee by 
members of the bar is a condition to retention of conference membership. The 
Chief Judge may excuse the payment of the fee in individual cases. 


IOP 47.2. Bar membership in the judicial conference of the circuit. 


Commencing with the 1997 annual conference, the members of the confer- 
ence of the bar are as follows: : 

A. Ex officio members. 

1. The Attorney General of the United States, or designee. 

2. The presidents of the state bar associations of the states of the Circuit. 
When two bar associations in the same state are both recognized under this 
rule, the president of each shall be entitled to attend, and the maximum 
number of members of the conference from the bar, from any state, under this 
provision, shall be limited to two. As long as there is only one state bar 
association in Maryland, the Bar Association of Baltimore City may be treated 
as a state bar association under this provision. 

_ 3. All United States Attorneys in the Circuit. 

4. All Federal Public Defenders in the Circuit. . 

E 5. All Chief Justices of the courts of last resort of the states comprising this 
ircuit. 

6. All Attorneys General of the states comprising this Circuit. 
= 7. The Chief Judge of the United States Court of Appeals for the Armed 

orces. 

8. The Chief Judge of the United States Tax Court. 

9. One representative of each accredited law school within the Circuit. 

B. Members designated by judges. | | 

1. Each active and senior circuit judge and each active and senior district 
judge may annually designate two lawyers to be invited by the Chief Judge as 
guests of the conference. 
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2. By attending three conferences as guests invited under (1) above, a 
lawyer retains permanent membership in the conference. Permanent mem- 
bership entitles the member to attend all annual conferences. (Amended 
effective February 16, 1993; further amended September 25, 1996.) 
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APPENDICES 


Appendix A. Resolution respecting bar membership in the judicial 
conference of the circuit. | 


Editor’s note. — The United States Court 1.0.P. 47.2, which was formerly Appendix A, 
of Appeals for the Fourth Circuit adopted new effective April 30, 1992. 
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Appendix B. Guidelines for preparation of appellate transcripts in the 
Fourth Circuit. 


I. INTRODUCTION. 


A. Purpose 

These guidelines set forth in detail the following: 

1. Duties of the district court clerk’s office, appellant and appellee in 
ordering the transcript; 

2. Responsibilities of the court reporter for preparing and timely filing the 
transcript; 

3. Duties of the court of appeals for acknowledging transcript orders and 
monitoring the timeliness of the filing of transcripts; 

4. Procedures for court reporters to follow in requesting extensions of time 
and waivers of fee sanctions; 

5. Criteria to be used by the court of appeals in acting on requests for 
extensions and waivers; 

6. Common problems that have been encountered by court reporters and the 
court of appeals in the ordering, preparation and filing of transcripts; and 

7. Provisions for supplementation of these Guidelines by local procedures 
adopted by a district court. 


B. Relation to Federal Rules of Appellate Procedure 

Although Rule 11(b), Federal Rules of Appellate Procedure, requires tran- 
scripts to be filed within thirty days of the purchase order date, the court of 
appeals will use the time limits set forth in the district court reporter 
management plans governing the application of fee sanctions as the time 
periods within which transcripts will be due. All of the plans establish a 60-day 
period for preparation of transcripts without financial penalty. Exceptions are: 

1. Special provisions adopted by the Fourth Circuit Judicial Council for 
appeals by incarcerated criminal defendants; 

2. Special circumstances, such as 

(a) bail appeals, 

(b) death penalty cases, 

(c) expedited sentencing appeals, 

(d) recalcitrant witness appeals, or 

(e) other expedited procedures. y 
The Table on the next page sets forth the time requirements in detail. 

/ 
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TABLE OF TRANSCRIPT DUE DATES AND APPLICABLE SANCTIONS 
NATURE OF 10% FEE 


LENGTH OF TRANSCRIPT 
CASE TRANSCRIPT DUE SANCTION 


Direct criminal 1000 pages within 30 if filed after 


20% FEE 
SANCTION 


if filed after 


appeals or less days of 60th day 
appellant transcript 
incarcerated order or 

judgment 


and commitment 


more than 1000 
pages 


if due date if due date 
missed missed by more 
than 30 days 


All other cases, within 60 days of |if filed after 60th |if filed after 

in other than transcript order j|day 90th day 

exceptional or judgment and 

circumstances commitment 
order, 
whichever is 
later 


as ordered by 
clerk following 
consultation with 
reporter and 
parties 


Exceptional 
circumstances 
(e.g., bail 
appeals, death 
penalty cases, 
expedited 
sentencing 
appeals, etc.) 


*Twenty percent fee sanction automatically imposed if due date missed. Letter to chief district 
judge, after consultation with chief circuit judge requiring immediate preparation of the tran- 
script. 


C. Effective Date 

These guidelines will take effect on June 1, 1986, and will apply to all Fourth 
Circuit cases subject to F.R.A.P. 11(b) in which the transcript is ordered after 
that date. 


D. Definitions 

For purposes of these Guidelines, references to appellant-appellee will refer 
to counsel for appellant-appellee unless appellant-appellee is proceeding pro 
se, in which case all duties and responsibilities are those of appellant-appellee 
individually. 


II. ORDERING AND ACKNOWLEDGING TRANSCRIPTS 


A. Duties of District Court Clerk’s Office 

1. When a notice of appeal is filed, the district court clerk’s office will furnish 
appellant with a copy of the Transcript Order form. 

2. Upon entry of an order authorizing preparation of a transcript at 
government expense pursuant to the Criminal Justice Act or 28 U.S.C. 
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§ 753(f), the district court reporter coordinator or appeals deputy will notify 
the court of appeals of the date on which the order was entered. 

3. When substitute reporters or contract reporters are used, the district 
court reporter coordinator or district court appeals deputy will furnish them 
_ with copies of these guidelines and explain the procedures to be followed i in 
preparing appellate transcripts. | 

4, When the transcript is filed, the district court clerk’s office will see that 
the court reporter or the court reporter coordinator mails a copy of the 
reporter’s certification to the court of ADD AaNE: 


B. Duties of Appellant | 

1. Within ten days after filing the notice of appeal, the seatbint's is required 
by F.R.A.P. 10(b)(1) to order from the court reporter such transcript of the 
proceedings as the appellant deems necessary. 

2. By service of a copy of the Docketing Statement, appellant will notify 
appellee(s) that (a) a transcript is not needed for the appeal, (b) a transcript is 
already on file in the district court, or (c) less than the complete transcript will 
be ordered. The statement of issues in the Docketing Statement will satisfy the 
requirement of F.R.A.P. 10(b)(3). | 

3. Before a transcript can be ordered, the appellant must obtain from the 
court reporter an estimate of the length of the transcript and make appropriate 
financial arrangements with the reporter (1) by immediate payment in full or 
by another payment arrangement acceptable to the reporter, (2) payment 
pursuant to the Criminal Justice Act, or (3) payment at government expense 
pursuant to 28 U.S.C. § 753(f). [Local Rule.10(c)(1)]. Payment or acknowledg- 
ment of financial arrangements satisfactory to the reporter must accompany 
the court reporter’s copy of the Transcript Order. [F.R.A.P. 10(b)(4)]. , 

4. In criminal cases, counsel may seek authorization from the district court 
to order transcript after entry of verdict but prior to sentencing. The district 
court may authorize the early ordering of transcript if it determines that 
defense counsel has informed the defendant of the right to appeal and the 
defendant has instructed counsel to appeal regardless of the nature or length 
of the sentence imposed. The time requirements for the preparation of 
transcripts that are ordered before sentencing shall not begin to run until after 
‘entry of the judgment and commitment order. 

5. To order a transcript, the appellant completes the Transcript Order form 
tiie Rn by the district court clerk’s office and distributes the copies as 

ollows: 


court reporter — mail original to court reporter within 10 days of filing 
notice of appeal | 
district court — file copy in district court clerk’s office within 10 days of 


filing notice of appeal 
court of appeals — attach copies to both copies of Docketing Statement filed 
in court of appeals clerk’s office within 14 days of filing 
: notice of appeal 
opposing counsel — attach copy to Docketing Stakerain’ served on opposing 
counsel within 14 days of filing notice of appeal 

A separate Transcript Order must be prepared for each court reporter from 
whom a transcript is requested. 

6. Failure by the appellant to timely order a transcript, failure to make 
satisfactory financial arrangements with the court reporter, or failure to 
specify in adequate detail those proceedings to be transcribed will subject the 
appeal to dismissal by the clerk of the court of appeals for want of prosecution 
pursuant to Local Rule 45. 

7. When supplemental transcripts are requested, appellant must complete 
another Transcript Order form, make satisfactory financial arrangements with 
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the reporter, and distribute copies to the same persons to whom the original 
Transcript Order was sent. 

8. If payment is waived by the reporter at the time of ordering the 
transcript, the appellant must make full payment upon receipt of the reporter’s 
invoice. If payment is not made within a reasonable period of time, the appeal 
will be subject to dismissal by the clerk of the court of appeals pursuant to 
Local Rule 45. 

9. Transcripts ordered under the Criminal Justice Act do not include 
opening and closing statements, voir dire, or jury instructions unless prior 
special authorization has been received by appellant. CJA Form 24 forms 
should be obtained from the district court and submitted to the district court 
judge for approval. In multi-defendant cases involving CJA defendants, only 
original transcripts should be purchased from the court reporter(s). Requests 
for copies will be arranged by the district court using commercial printers. 
Contact the district court reporter coordinator or district court clerk’s office for 
further instructions. 

10. When an appellant has ordered a transcript, he or she is obligated to pay 
the reporter for it. If the appeal is dismissed voluntarily, the appellant is 
nonetheless responsible to the reporter for the cost of transcript prepared prior 
ee the poe receipt of notification from the appellant of the appeal’s 

ismissal. 


C. Duties of Appellee 

1. If the appellee deems a transcript of other parts of the proceedings to be 
necessary, he or she is required by F.R.A.P. 10(b)(3), within ten days after 
service of the Docketing Statement by the appellant, to file and serve on the 
appellant a designation of additional parts to be included. Unless within ten 
days after service of such designation the appellant has ordered such parts, 
and has so notified the appellee, the appellee may within the following ten days 
either order the parts or move the district court for an order requiring the 
appellant to do so. 

2. If the appellee wishes to obtain a copy of the transcript which has been 
ordered by the appellant, he or she may do so by ordering the copy directly from 
the court reporter. Satisfactory financial arrangements must be completed 
with the reporter before obtaining the copy. It is not appellant’s responsibility 
to order and pay for a copy of the transcript for appellee. 


D. Duties of the Court Reporter 

1. Upon receipt of the Transcript Order form and completion of satisfactory 
financial arrangements, the reporter must prepare the required transcript 
ataD the time set forth in the applicable district court reporter management 
plan. 

2. The appellant attaches copies of the transcript order to the two copies of 
the Docketing Statement filed with the court of appeals. Upon receiving the 
transcript order, the court of appeals will complete and send to the reporter, 
and to the court reporter coordinator and the district court, a Transcript Order 
Acknowledgment form to verify the transcript order. A copy of the Acknowl- 
edgment form will be sent to the reporter along with a photocopy of the 
Transcript Order. The Acknowledgment will contain the order date and the 
date by which the transcript must be filed to avoid sanctions. The order date 
set out in the Transcript Order Acknowledgment form will be the date the 
Transcript Order form was received by the court of appeals. The due date is 
computed from this date by the court of appeals in accordance with the time 
specified in the district court reporter management plans. If the Transcript 
Order form is complete and accurate and satisfactory financial arrangements 
have been completed, NO RESPONSE IS REQUIRED FROM THE COURT 
REPORTER TO THE TRANSCRIPT ORDER FORM OR THE TRANSCRIPT 
ACKNOWLEDGMENT FORM. 
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3. If there is a problem with the order date (e.g., the court reporter had not 
received the Transcript Order by the date it was received in the court of 
appeals), with financial arrangements with the appellant, with identification 
of the transcript ordered, with proper designation of the court reporters 
involved in the case, or with any other aspect of the Transcript Order, the court 
reporter must complete and mail a copy of the Acknowledgment form to the 
court of appeals within seven days of receipt by the reporter (time may be 
extended for vacation, serious illness or other unusual circumstances). A copy 
should also be sent to the court reporter coordinator. The court reporter need 
not inform the court of appeals if he or she in fact received the Transcript Order 
before the order date shown on the Acknowledgment. The court reporter may 
use any additional time so created for preparation of the transcript without 
fear of incurring a sanction for late filing. The court of appeals’ Acknowledg- 
ment constitutes an implied fee sanction waiver to the due date set forth on the 
form. 

4. The time for completion of the transcript will stop running automatically 
upon the reporter’s mailing of the Acknowledgment form, indicating a problem 
with the terms of the order, for whatever reasonable period of time is required 
for the reporter or district court reporter coordinator to resolve the problem 
with the appellant. The court of appeals transcript coordinator will be in touch 
with the reporter or district court reporter coordinator upon receipt of the 
Acknowledgment form to offer assistance, such as notification to the appellant 
that the appeal will be dismissed if the problem is not remedied promptly. 

5. When the problem has been remedied, the court of appeals will send a. 
revised Transcript Order Acknowledgment setting forth a new transcript filing 
Hols reflecting the delay caused by the problem with the original Transcript 

rder. 

.6. Unless the court of appeals is notified of a problem with the Transcript 
Order, or of some other reason why the information on the Transcript Order 
Acknowledgment form prepared by the court of appeals is incorrect, the 
reporter will be held to the schedule set forth therein absent the granting of an 
extension of time. It is the court reporter’s responsibility to notify the court of 
appeals of any problem. | 

7. If the transcript is estimated to be more than 1000 pages and is ordered 
in a criminal appeal in which the appellant is incarcerated, the reporter will 
receive an acknowledgment form with the order date and a due date which will 
be established by the court of appeals. _ 

8. When the transcript has been completed and the court copy filed in the 
district court, a copy of the reporter’s certification setting forth the date the 
transcript was filed in the district court must be sent to the court of appeals by 
the court reporter, or by the court reporter coordinator, to notify the court of 
appeals that the transcript has been filed and to provide a means for the court 
of appeals to verify that the proper fee reduction was taken by the reporter if 
the transcript was not timely filed. | : 

9. Unless a written motion is filed by the appellant with the court of appeals, 
and an extension granted by the clerk of the court of appeals, requests by an 
appellant that a reporter suspend or delay preparation of a transcript that has 
been ordered will have no effect on the date the transcript is due, or on the 
appellant’s obligation to pay for it when it is prepared. The only exception is 
when a motion for voluntary dismissal of the appeal has been granted; in that 
instance the appellant is responsible for paying only for that portion of the 
transcript completed prior to the reporter’s receipt of notification from the 
appellant of the appeal’s dismissal. | 


E. Duties of Court of Appeals : 
1. F.R.A.P. 10(b)(1) requires the appellant to order the transcript within ten 
days after filing the notice of appeal. If the completed form is not received by 
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the court of appeals within that time, making reasonable allowance for 
delivery by mail, the court of appeals will notify the appellant that no order has 
been received and that failure to comply with F.R.A.P. 10(b)(1) will subject the 
peel to dismissal by the clerk for want of prosecution pursuant to Local Rule 


2. When the court of appeals receives the Transcript Order form, it will be 
reviewed for any obvious defects (e.g., multiple reporters on one form, or 
incompleteness as far as nature of proceedings requested or certification of 
satisfaction of financial requirements). If it appears to be in order, the court of 
appeals will prepare for the reporter a Transcript Order Acknowledgment 
showing the date the Transcript Order was received in the court of appeals and 
the due date, computed in accordance with the time limits set forth in the 
applicable district court reporter management plan. The court of appeals 
clerk's office will work together with reporters and parties to remedy any 
deficiencies in the Transcript Order that are brought to its attention by the 
reporter. (See Section D.3 - 8 for full description of procedures.) 


III. REPORTS 


Reports on outstanding transcripts will be generated monthly and will be 
distributed to the court reporters involved, as well as to the district court clerks 
or their court reporter coordinators. If the report shows a transcript outstand- 
ing when it has actually been filed, the reporter or district court reporter 
_ coordinator should call the court of appeals and report the date of filing. If 
everything in the report is correct and none of the transcripts are overdue, no 
response is required from the reporter. 


IV. TIME LIMITS FOR FILING TRANSCRIPTS— 
FEE REDUCTION SANCTIONS 


A. Requests for Extensions of Time 

As set forth in the district court reporter management plans, all requests for 
extensions of time for the filing of appellate transcripts (F.R.A.P. 11(b) 
transcripts) are submitted to the clerk of the court of appeals. They should be 
in writing, on the designated form. A request for an extension of time will 
automatically constitute a corresponding request for a waiver of any applicable 
fee reduction sanction. Requests for extensions must be mailed ten days in 
advance of the deadline from which relief is sought, unless unforeseen 
circumstances make later requests necessary, in which case the reasons will be 
set out by the reporter in the request. When requesting an extension, the 
information furnished should be very specific. Failure to submit complete 
information will delay action on the request and lead to additional paperwork 
for the reporter. After reviewing the request for extension, the court of appeals 
will issue an order granting, granting in part, or denying the request, which 
will set forth the resulting timeframes for purposes of fee sanction imposition. 
Counsel, the district court reporter coordinator, and the district court clerk will 
also receive copies of this order. 


B. Grounds for Extensions of Time 

1. Excessive burden of transcript, considering length and complexity of the 
proceedings ordered within a short period of time. District court reporter 
coordinators are expected to make court reporter assignments within a district 
so as to anticipate and to avoid to the extent possible the imposition of 
excessive transcript loads on individual reporters. When these efforts are 
unsuccessful, reporters may apply for relief from applicable fee sanctions and 
have the court of appeals assign the relative priority to be given to competing 
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\ 


appellate transcript orders. The fact that a reporter has accumulated orders 
for more than 3000 pages within three months will be presumed to establish 
the existence of an “excessive burden.” The existence of outstanding overdue 
transcripts may or may not be grounds for extending the time for subsequently 
ordered transcripts. In computing the amount of transcript for purposes of 
demonstrating excessive burden, the reporter can include all transcripts 
ordered within ninety days of the request for extension. The reporter may 
include transcript obligations for the district court as well as those ordered for 
appellate purposes. However, the orders must be “firm orders”. A “firm order” 
for an appellate transcript is one for which the court of appeals has received a 
Transcript Order from the appellant. For a district court transcript it is an 
order communicated by a judge or a party; it cannot be a reporter’s speculation 
that an order will be forthcoming. 

_ 2. Vacation. A reporter can plan to take reasonable vacations, as authorized 
by the district court, and obtain extensions of deadlines that would fall within 
those periods or become impossible to meet in light of them. 

3. Unavoidable, excessive time required for attendance in court. It is the 
responsibility of the district court reporter coordinator to adjust reporter 
assignments to ensure that the needs of the trial and appellate courts can be 
met. Occasions may arise, nonetheless, when a court reporter’s courtroom 
obligations, including official travel required to reach the courtroom, prevent 
his or her meeting transcript obligations. Reasonable extensions of time will be 
given in such instances. 

4. Incapacitation or serious illness. Areporter may certify to the clerk of the 
court of appeals that he or she has become temporarily incapacitated or 
seriously ill, and obtain reasonable relief from pending deadlines. This ground 
does not include common colds or other ailments that would not prevent 
attendance in court. 

5. Unforeseen emergencies. Reporters may seek extensions for any other 
good cause which makes the completion of a transcript within the allotted time 
impossible. | : 


V. SANCTIONS 


A. Fee Reduction Sanctions | 
An official court reporter will be required to deduct from his or her charges 
for a completed transcript not timely filed with the district court the amount of — 
any fee reduction sanction applicable by the terms of a district court reporter 

management plan. 


B. Removal from Courtroom and Request for Substitute Reporter 

The chief judge of the court of appeals, following consultation with the chief 
judge of the district court, may order a reporter to remain out of the courtroom, 
and pay the costs of a satisfactory substitute reporter, if a transcript is ninety 
days overdue. 


VI. MONITORING OF TRANSCRIPT FILING 


The clerk of the court of appeals will monitor the filing of all appellate 
transcripts and the fees charged by reporters when a transcript is filed 
untimely. The fee sanction mechanism exists by virtue of the district court 
reporter management plans which require reporters to take fee reductions if a 
transcript is not filed on time. Therefore, the court of appeals will not issue a 
sanction order. It is the reporter’s duty to abide by the provisions of his or her 
‘district court reporter management plan and to take a fee reduction if one is . 
applicable. 
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The court of appeals will take no action if the transcript is filed on time or, 
if not filed on time, the appropriate fee reduction has been taken as shown by 
the copy of the certification that the reporter submitted to the court of appeals 
when the transcript was filed. If a fee reduction was applicable and was not 
taken by the reporter, the court of appeals will send a letter to the reporter 
setting forth the fee reduction that should have been taken. Copies of this 
letter will be sent to counsel, the district court reporter coordinator (if any) and 
the judge to whom the reporter reports or the chief district judge. If the 
certification is not submitted within a reasonable period after the filing of the 
transcript, the reporter will be requested to submit a copy of his or her invoice. 

The court of appeals will also send a letter to the chief district judge when a 
transcript is sixty days overdue. The letter will identify the particular 
transcript involved and the date of the order. Copies of the letter will be sent 
to the judge (if any) to whom the reporter reports, the district court reporter 
coordinator, the district court clerk, and the reporter. The letter will alert the 
chief judge of the district court to the possibility that the reporter may be 
required to remain out of the courtroom, paying for a substitute reporter, until 
the transcript is completed, if the transcript becomes ninety days overdue. 


VII. COMMON PROBLEMS 


A. Transcripts Prepared at Government Expense 
1. Criminal Justice Act [18 U.S.C. § 3006A(6)]. When the reporter receives 
the approved CJA form, preparation of the transcript should begin immedi- 
ately. The date of receipt of the approved CJA form will begin the running of 
the time for delivery of the transcript and the imposition of sanctions, except 
when the transcript is ordered before sentencing as set forth in II.B.4 above. 
Pursuant to the provisions of the September 1987 amendment to the 
Guidelines for the Administration of the Criminal Justice Act, in multi- 
defendant cases involving CJA defendants, no more than one original tran- 
script should be purchased from the court reporter on behalf of CJA defen- 
dants. One of the appointed counsel or the district court should arrange for the 
duplication, at commercially competitive rates, of enough copies of the tran- 
script(s) for each of the CJA defendants for whom a transcript has been 
approved. | 
2. In Forma Pauperis Litigants [28 U.S.C. § 753(f)]. When an order is 
entered directing preparation of a transcript at government expense pursuant _ 
to 28 U.S.C. § 753(f), the transcript order date is the date the reporter receives 
the court’s order authorizing preparation of the transcript. The order date is 
not postponed until receipt of a completed AO Form 19, since the government 
is under an obligation to pay for the transcript once it is ordered by the court. 


B. Supplemental Transcripts . 

Supplemental transcripts are usually ordered after the original transcript 
has been filed and a briefing schedule established by the court of appeals. 
Therefore, these transcripts should be expedited. Counsel is under an obliga- 
tion to notify the court of appeals that a supplemental transcript has been 
ordered. The court of appeals will then send the Transcript Order Acknowl- 
_ edgment form to the reporter with the request that the reporter prepare these 
transcripts as quickly as possible. . 


C. Expedited Proceedings | , 

When a transcript is requested for an expedited proceeding, the due date for 
filing the transcript is established by the court of appeals. If an expedited 
transcript is requested and prepared within seven days after receipt or 
notification of the order, the court reporter may charge the higher rates for 
expedited transcripts. 
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Transcripts for appeals arising from a criminal sentence imposed under 18 
U.S.C. § 3742 will only be expedited if a motion for expedited review of 
criminal sentence is granted by the court of appeals. Only those portions of the 
transcript pertinent to the appeal must be prepared on an expedited basis. The 
court reporter will be notified by the court of appeals when a motion to expedite 
has been granted. | 

In bail appeals, only the portion of the transcript dealing with the bail issue 
should be ordered on a rush basis. Even though there may be other portions of 
the transcript that the appellant has ordered, the portion dealing with the bail 
issue should be prepared first. 

In expedited proceedings, a twenty percent fee sanction from the regular 
transcript rate will be imposed if the due date is missed. At the same time, a 
letter will be sent to the chief judge of the district court, advising of the 
delinquency and warning that the chief judge of the court of appeals may order 
the reporter to remain out of the courtroom, and pay the costs of a satisfactory 
substitute reporter, if the transcript is not filed immediately. IF THE COURT 
REPORTER ANTICIPATES A PROBLEM WITH PROMPT PREPARATION 
OF AN EXPEDITED TRANSCRIPT, THE DISTRICT COURT REPORTER 
COORDINATOR AND THE COURT OF APPEALS SHOULD BE NOTIFIED 
IMMEDIATELY. 


D. Payment for Transcript , 

The court of appeals approves of reporters’ demanding a substantial deposit 
or full payment in advance for preparation of a transcript. In those instances 
where a reporter does not demand full payment in advance, and upon 
transcript completion has not been paid fully by the appellant, the following 
procedures should be followed: | , : 

1. Timely file the court copy of the transcript with the district court clerk’s 
office. . 

2. Contact the court of appeals immediately and a letter will be sent to the 
appellant stating that if full payment is not made to the court reporter within 
fifteen days of the date of the letter, the appeal will be dismissed for failure to 
prosecute. 

Fee reduction sanctions will be applicable if the court copy of the transcript is 
not timely filed. Problems with payment for the transcript after its completion 
will have no effect on the established due date. 


E. Substitute Reporters 

When an official court reporter hires a substitute, the official reporter still 
retains responsibility for the timely filing of the transcript. All provisions 
applicable to an official court reporter will be applicable to the substitute. If 
there is a problem with the filing of a transcript, the official court reporter will 
be notified as well as the substitute reporter. All correspondence and orders by 
the court of appeals will be sent to both reporters. The substitute can request 
extensions of time and waivers of applicable fee sanctions from the court of 
appeals. However, all guidelines applicable to the official reporter will be 
applicable to the substitute reporter and the proper procedures for requesting 
extensions must be followed. 


F. Contract Reporters 
Contractual reporting services in district courts are provided as supple- 
ments to the services of official staff. Contractual services are used after the 
district court reporter coordinator has determined that no official court 
aed is available. Contract reporters must follow the procedures set out 
elow. 
1. All contractors are subject to the provisions of the Terms and Conditions 
of AO Form 355, Contracts for Court Reporting Services, governing time of 
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filing (30 days from date of order) and fee sanctions for late delivery of 
transcripts (2% for each day or fraction of a day the transcript is late, but not 
less than 10% and not more than 50% of the price of the transcript). 

2. All contractors — whether or not the written standard contract is signed 
— must meet the Terms and Conditions of AO Form 355 as set forth above. 

3. Extensions of time for filing transcripts for F.R.A.P. 11(b) cases may be 
requested in writing following the procedures set forth in these Guidelines. 
However, the court of appeals cannot waive the fee sanctions set out in AO 
Form 355. A waiver of applicable fee reduction sanctions may be requested, in 
writing, from the contracting officer. A copy of the letter requesting a waiver of 
fee sanctions should be sent to the court of appeals. 


G. Filing of Transcripts with the District Court 

When the proceedings that are transcribed have been taken in another 
division of the district court, the reporter may file the court copy of the 
transcript in the district in which his or her office is located. That division will 
file stamp the copy and forward it to the appropriate division for inclusion in 
the record to be transmitted to the court of appeals. 


VIII. ADDITIONAL LOCAL PROCEDURES 
Following prior consultation with the clerk of the court of appeals, a district 


court may institute supplemental local procedures designed to adapt these 
Guidelines to the structure of court reporting services in place in that district. 
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UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 


TRANSCRIPT ORDER 


~-READ INSTRUCTIONS ON BACK PAGE BEFORE 
COMPLETING 


Case Style 

Dist Gina eh VL IaKe District of 

Date Notice of Appeal filed ___- ——-—s«Ct. off [CRORE No.. 
Name of Court Reporter/Electronic Rec. 

Address of Reporter 


TO BE COMPLETED BY PARTY ORDERING TRANSCRIPT—DO NOT 
SUBMIT FORM UNTIL FINANCIAL ARRANGEMENTS HAVE BEEN 
MADE WITH THE REPORTER. IF THIS COMPLETED FORM IS NOT 
MAILED TO THE COURT REPORTER AND A COPY FILED WITH THE 
DISTRICT COURT CLERK WITHIN TEN (10) DAYS AFTER FILING NO- 
TICE OF APPEAL, THE APPEAL WILL BE SUBJECT TO DISMISSAL 
PURSUANT TO FOURTH CIRCUIT LOCAL RULE 45. ADDITIONAL COP- 
IES OF THIS FORM MUST BE FILED WITH TWO COPIES OF APPEL- 
LANT’S DOCKETING STATEMENT WITH THE CLERK OF THE COURT 
OF APPEALS WITHIN FOURTEEN DAYS OF FILING THE NOTICE OF 
APPEAL. A SEPARATE TRANSCRIPT ORDER MUST BE COMPLETED 
FOR EACH REPORTER FROM WHOM A TRANSCRIPT IS REQUESTED. 


A. This constitutes an order of the transcript of the following proceedings 
[check appropriate box(es) and indicate total number of pages]. 


PROCEEDING - HEARING DATE(S) 
Voir Dire sobs oid 
Opening Statement (Plaintiff) 

Opening Statement (Defendant) 

Closing Argument (Plaintiff) 

Closing Argument (Defendant) 

Opinion of Court 

Jury Instructions 

Sentencing 

Bail Hearing 

Pre-Trial Proceedings (specify) 


BSS Sis |S sss e es 


Testimony (specify) 


ip Otneraspecity). 6 te ea Ne ae 
TOTAL ESTIMATED PAGES ____ 


NOTE: FAILURE TO SPECIFY IN ADEQUATE DETAIL THOSE PRO- 
CEEDINGS TO BE TRANSCRIBED IS GROUNDS FOR DIS- 
MISSAL OF AN APPEAL. 


B. I certify that I have contacted the court reporter (or coordinator if 

electronic recording from the District of Maryland) and satisfactory 

financial arrangements for payment of the transcript have been made. 

LJ Hea det nn ar (Deposit of $ enclosed with court reporter’s copy. 
eck No 
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[| Criminal Justice Act. A CJA Form 24 has been submitted to the 
district judge. (Attach a photocopy of the CJA 24 to the court of 
appeals’ and reporter’s copies. ) 

L] Government expense (civil case). IFP has been granted and a motion 
for transcript at government expense has been submitted to the 


district judge. 
|] Advance payment waived by court reporter. 
Biemabures =. 2 Typed..Name 
Address 
Telephone No. __________ Date mailed to Reporter 


INSTRUCTIONS TO APPELLANT FOR 
ORDERING TRANSCRIPT 


You have ten days after filing your notice of appeal to order transcript from 
the court reporter and file a copy of this form with the clerk of the district court. 
Within fourteen days of filing the notice of appeal, additional copies of this form 
must be filed with two copies of the Docketing Statement with the clerk of the 
court of appeals and served with the Docketing Statement on opposing counsel. 


DO NOT SUBMIT THIS FORM UNTIL YOU HAVE MADE SATISFACTORY 
FINANCIAL ARRANGEMENTS WITH THE COURT REPORTER. 


1. Contact each court reporter involved in reporting the proceedings, 
obtain an estimate of total pages, and make arrangements for payment. If 
you are unsure of the reporter(s) involved, contact the district court clerk’s 
office for that information. A SEPARATE TRANSCRIPT ORDER MUST 
BE PREPARED FOR EACH COURT REPORTER FROM WHOM A 
TRANSCRIPT IS REQUESTED. MAKE COPIES OF BLANK FORM AS 
NECESSARY. 

_ 2. If payment is waived by the reporter until completion of the tran- 
script, the appellant must remit full payment within a reasonable period 
of time upon receipt of the reporter’s invoice. 

3. If this was an electronic recording from the District of Maryland, 
contact the district court reporter coordinator for further instructions. 

4. Transcripts ordered under the Criminal Justice Act do not include 
opening and closing statements, voir dire, or jury instructions unless prior 
special authorization has been received by the appellant. Request CJA 
Form 24 from the district court and submit the form(s) to the district court 
judge for approval. A separate CJA Form 24 must be completed for each 
court reporter. In multi-defendant cases involving CJA defendants, only 
original transcripts should be purchased from the court reporter(s). 
Requests for copies will be arranged by the district court using commercial 
printers. Contact the district court reporter coordinator or district court 
clerk’s office for further instructions. 

5. Complete the Transcript Order in its entirety. 

6. Distribute the Transcript Order as follows: 


court reporter — mail original to court reporter within 10 days of filing 
notice of appeal 
district court — file copy in district court clerk’s office within 10 days of 


filing notice of appeal | 

court of appeals — attach copies to both copies of Docketing Statement filed 
in court of appeals clerk’s office within 14 days of filing 
notice of appeal 

opposing counsel —attach copy to Docketing Statement served on opposing 
counsel within 14 days of filing notice of appeal 
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IF THE TRANSCRIPT ORDER IS°NOT FILED WITHIN THE TIME ~ 
PERIODS SET FORTH ABOVE, PROCEDURES WILL BE INITIATED TO 

DISMISS THE APPEAL FOR FAILURE TO PROSECUTE... 


If you have further questions, contact the Clerk’s Office, U.S. Court of P| 
Ainedld (804-771-2213). 
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Appendix C. Plan of the United States Court of Appeals for the Fourth 
Circuit in implementation of the Criminal Justice Act. 


The Judicial Council of the Fourth Circuit adopts the following plan, in 
implementation of the Criminal Justice Act. 


I. RIGHT TO COUNSEL 


1. Direct Appeals: In every direct appeal involving a person 

(a) who is charged with a felony or misdemeanor (other than a petty 
offense), or with juvenile delinquency by the commission of an act which, if 
committed by an adult, would be such a felony or misdemeanor, or with a 
violation of probation, or who is held in custody as a material witness, or who 
appeals from parole proceedings conducted pursuant to 18 U.S.C. § 4106A, 


or, 

(b) for whom the Sixth Amendment to the Constitution requires the 
appointment of counsel or for whom, in a case in which he faces the loss of 
liberty, any federal law requires the appointment of counsel, | 

whether the appeal be by a defendant from a judgment of conviction or from an 
order revoking probation, or by the United States from a judgment of acquittal 
or dismissal, a defendant shall be entitled to be represented by counsel as a 
matter of right. 

If the appeal involves a petty offense for which confinement is authorized, 
the court may appoint counsel for a financially eligible person upon a 
determination that the interests of justice so require. 

In these cases, unless an application for the appointment of counsel has 
already been received, or notice of appearance has been filed by retained 
counsel, the clerk of this court shall promptly notify the defendant of his right 
to counsel and shall inform him that counsel will be appointed if he is 
financially unable to obtain adequate representation. Where an attorney had 
previously been appointed to represent the defendant in district court, that 
attorney shall be reappointed, without prior notice, upon the docketing of the 
appeal in this court. If there is no such reappointment, either because 
defendant appeared pro se or was represented by retained counsel in the 
district court, the clerk shall appoint the attorney of record in the district 
court, where appropriate, or select an appointee from a panel of approved 
attorneys. | 
In pro se cases in which the appellant exercises his right to represent himself 
as suggested by Faretta v. California, 422 U.S. 806 (1975); 28 U.S.C. § 1654, 
the court may find it appropriate to appoint standby counsel for the appellant 
to assist in the appeal to protect the integrity and ensure the continuity of the 
judicial proceedings. (McKaskle v. Wiggins, 465 U.S. 168 (1984); Faretta, 
supra). Accordingly, if a pro se appellant is represented, at least in part, by 
standby counsel, compensation may be provided under the CJA. 

2. Collateral Proceedings: In an appeal in a collateral proceeding brought by 
the petitioner from an order denying the relief requested pursuant to 28 U.S.C. 
§§ 2241, 2254, or 2255, a petitioner shall not be entitled to be represented by 
counsel as a matter of right. In these cases, counsel will be appointed only after 
the court has decided to hear the case on the merits, asin the granting of leave 
to appeal or the issuance of a certificate of probable cause. However, in an 
appeal brought by the United States or a state from an order granting the 
sate requested, a petitioner shall be entitled to representation as a matter of 
right. 

Similarly, in an appeal under 18 U.S.C. § 4245, a defendant shall not be 
entitled to be represented by appointed counsel, unless the appeal is taken by 
the United States. | 
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In any case brought pursuant to 28 U.S.C. §§ 2241, 2254, or 2255, the court 
may, on motion of the petitioner or on its own motion, appoint counsel where 
the court determines that (a) petitioner is financially unable to obtain 
adequate representation and (b) the interests of justice require legal represen- 
tation, as when petitioner needs the assistance of counsel to go forward with an 
apparently meritorious petition. The clerk shall thereupon appoint the attor- 
ney of record in the district. court, where appropriate, or select an appointee 
from a panel of approved attorneys. This process also applies to cases involving 
an appeal under 18 U.S.C. § 4245. 

Where a petitioner is under sentence of death, the clerk shall appoint 
counsel upon receipt of the notice of appeal. 


II. APPOINTMENT OF COUNSEL 


1. Court Order: Every appointment of counsel pursuant to the Criminal 
Justice Act and this Plan shall be made by an order of this court. A prerequisite 
to appointment shall be an affirmative finding by the court that a defendant is 
financially unable to employ counsel. However, where counsel was appointed 
in the lower court, this court will presume, until reason to the contrary 
appears, that the defendant remains financially unable to retain counsel, and 
no such finding shall be required. 

The selection of counsel under the Criminal Justice Act shall be the exclusive 
responsibility of the court, and no person entitled to court-appointed counsel 
shall be permitted to select counsel to represent him. 

2. Retroactivity: An appointment may be made retroactive to include any 
representation furnished to an indigent by an attorney prior to appointment 
pursuant to this Plan. 

3. Scope: A person for whom counsel is appointed shall be represented at 
every stage of the proceedings, through appeal, including ancillary matters 
appropriate to the proceedings and a petition for writ of certiorari to the 
Supreme Court. 

4. Substitution of Counsel: The court may, in the interests of justice, 
substitute one appointed counsel for another at any stage of the proceedings. 
The total compensation to be paid both attorneys shall not exceed the statutory 
maximum for one appointment, unless the case involves extended or complex 
representation. 

5. One Attorney for Multiple Defendants: In appeals involving multiple 
defendants, separate counsel will normally be appointed for each defendant, 
unless there has been a waiver on the record by the defendants or good cause 
is shown. If one attorney is appointed to represent more than one defendant, 
a separate order of appointment shall be entered for each defendant. The 
attorney may be compensated for his services up to the maximum for each 
defendant represented; however, time spent in common on one or more 
defendants must be prorated. 

6. Multiple Appointments for One Defendant: In capital cases, and in other 
cases of extreme difficulty where the interests of justice so require, the court 
may appoint an additional attorney to represent a defendant. Each attorney so 
appointed shall be eligible to receive the maximum compensation allowed 
under the Criminal Justice Act. 

7. Defendant’s Objection to Appointed Attorney: The court shall give consid- 
eration to a defendant’s expression of dissatisfaction with his counsel only if 
specific grounds for dissatisfaction are stated. Appointed counsel shall be 
relieved only when the court, in its discretion, determines that the interests of 
justice so require. | 

8. Attorney's Motion to Withdraw: An attorney appointed to represent a 
defendant in the lower court is generally obliged to continue that representa- 


838 


Appx. C 4TH CIR. INTERNAL OPERATING PROCEDURES Appx. C 


tion upon appeal. An attorney who does not desire to continue the represen- 
tation must file a motion to withdraw with the clerk of this court promptly 
after filing the notice of appeal. The motion must set forth specific grounds for 
granting withdrawal; defendant’s dissatisfaction with counsel is not sufficient 
grounds. Also, should counsel, during the course of an appeal, encounter a 
specific reason which suggests the inappropriateness of further representation 
of the defendant, counsel should promptly file a motion to withdraw. In any 
event, counsel has a duty to continue to represent the defendant until a motion 
- to withdraw is granted. | 


Il]. DEFENDANT’S FINANCIAL STATUS 


1. Filing Application: A defendant who, in the district court, was repre- 
sented by employed counsel, or was unrepresented, or was represented by 
appointed counsel but has nonetheless been requested to file a new application 
in this court, may apply to this court for the appointment of counsel. Such 
application shal! be accompanied by an affidavit disclosing the applicant’s 
financial status and any resources available to him to compensate counsel. 

2. Re-examination by Court: The court, at any time, may re-examine a 

defendant’s financial status as it bears upon the appointment of counsel and, 
thereupon, (a) appoint counsel to represent the defendant, if the defendant is 
not already represented or is unable to pay previously retained counsel, (b) 
terminate the appointment of counsel, or (c) require a partial payment of 
counsel fees by the defendant. The defendant shall furnish such financial and 
related information as may be requested during the re-examination, unless he 
desires to proceed without counsel. 
_ 3. Insufficiency of Funds; Partial Payment: If a defendant’s net financial 
resources and anticipated income are in excess of the amount needed to 
provide him and his dependents with the necessities of life and to provide for 
his release on bond, but are insufficient to pay fully for retained counsel, this 
court will find the defendant eligible for the appointment of counsel but will 
direct him to pay the available excess funds to the clerk at the time of 
appointment. The court may increase or decrease the amount of such pay- 
ments and impose appropriate conditions, where applicable. All such payments 
by the defendant shall be received pursuant to the prescriptions of subsection 
(f) of the Criminal Justice Act. 

4. Family Resources: Funds and property standing in the name of, or held 
by, members of a defendant’s family will be considered available for the 
payment of the fees of retained counsel if there is a finding, upon a reasonable 
basis of fact, that the family has indicated a willingness and a financial ability 
to pay all or part of the costs of representation. The initial determination of a 
defendant’s eligibility for the appointment of counsel should be made without 
regard to family resources unless the family plans and is financially able to 
retain counsel promptly. | 

5. Attorney’s Information: If at any time after appointment, counsel obtains 
information that a client is financially able to make payment, in whole or in 
part, for legal services in connection with his representation, and the source of 
the attorney’s information is not protected as a privileged communication, 
counsel shall so advise this court. 


IV. PANEL OF ATTORNEYS: 


_1. Composition: The clerk, subject to this court’s approval, shall prepare a 
list of attorneys from which appointments shall be made. Attorneys, to be 
eligible for appointment, must be admitted to practice before this court under 
Rule 46 of the Federal Rules of Appellate Procedure, and must be competent to 
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provide adequate representation to those persons entitled to counsel under the 
Criminal Justice Act. In preparing a list, the clerk may review and consider the 
panels approved for use in the several District Courts in the Fourth Circuit, 
the recommendations of Bar Associations, Legal Aid Agencies, and Defender 
Organizations, if any, and the court’s own experience with attorneys. . 

2. Periodic Revision: The panel shall be revised periodically to ensure an 
adequate number of competent attorneys to provide effective representation to 
all persons entitled to appointed counsel. : 


3. Appointments: Appointments shall be made by the clerk on a rotational | 


basis, subject to this court’s discretion. Consideration will be given to the 
nature of the case, the place of the trial, the residence of the indigent person if 
on bail, the place of confinement, and other relevant matters. In death penalty 
cases at least one attorney appointed must have been admitted to practice in 
the Fourth Circuit Court of Appeals for not less than five years, and must have 
had not less than three years experience in the handling of appeals in the 
Fourth Circuit in felony cases. For good cause however, the court may appoint 
another attorney whose background, knowledge, or experience would other- 
wise enable him or her to properly represent the petitioner, with due consid- 
eration to the seriousness of the possible penalty and to the unique and 
complex nature of the litigation. The Court will look to the factors articulated 
in the American Bar Association’s guidelines for selection of appellate counsel 
in capital cases including the length of bar membership, general experience in 
criminal defense litigation, and specific experience in death penalty appeals 
and appeals of murder, aggravated murder or other serious felonies. The Court 
will also consider whether counsel has attended and successfully completed a 
recent training or educational program on criminal advocacy which focused on 
the appeal of cases in which a sentence of death was imposed. Finally, the 
Court will review the availability of ongoing consultation support to appointed 
counsel from experienced counsel. 

When the court determines that the appointment of an attorney, who is not 
a member of the CJA panel, is appropriate in the interest of justice, judicial 
economy, or some other compelling circumstance warranting his or her 
appointment, the attorney may be admitted to the CJA panel pro hac vice and 
appointed to represent the appellant. These appointments should be made only 
in exceptional circumstances, such as the appointment in a death penalty case 
of an attorney furnished by a state or local public defender organization or 
legal aid agency where the attorney had represented the appellant during 
prior state court proceedings. Further, the attorney should possess such 
qualities as would qualify him or her for admission to the CJA panel in the 
ordinary course of panel selection. 

4. Removal from the Panel: An attorney may be removed from the panel by 
the clerk for twice refusing to accept an appointment or by the court for any 
good reason. 


V. ATTORNEYS DUTY TO CONTINUE REPRESENTATION 


1. Trial Counsel: Every attorney, including retained counsel, who repre- 
sented a defendant in the district court shall continue to represent the client 
after termination of those proceedings, unless relieved of further responsibility 
by this court. Where counsel has not been relieved: } 

If there is a judgment of conviction or an order revoking probation, counsel 
shall inform the defendant of his right to appeal and of his right to have 
counsel appointed on appeal. If so requested by the defendant, counsel shall 
file a timely notice of appeal. Thereafter, unless the defendant otherwise so 
instructs, counsel shall take appropriate and timely steps to perfect and 
present the appeal, including, where appropriate, the ordering of such part of 
the transcript as may be necessary for consideration on appeal. 
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Similarly, if there is an appeal by the United States from an order or 
judgment adverse to it, counsel shall continue to represent the client. 

In any case brought pursuant to 28 U.S.C. §§ 2241, 2254, or 2255 which 
results in an order by the district court denying the relief requested, counsel 
shall inform the petitioner of his right to appeal and of the court’s authority to 
appoint appellate counsel in its discretion. If so requested by the petitioner, 
counsel shall file a timely notice of appeal and a motion for appointment of 
appellate counsel, and counsel’s duty is thereby ended. On the other hand, if 
petitioner is granted the relief requested, counsel shall continue to represent 
the petitioner in the event the respondent appeals the judgment. 

2. Appellate Counsel: Every attorney, including retained counsel, who rep- 
resents a defendant in this court shall continue to represent his client after 
termination of the appeal unless relieved of further responsibility by this court 
or the Supreme Court. Where counsel has not been relieved: 

If the judgment of this court is adverse to the defendant, counsel shall inform 
the defendant, in writing, of his right to petition the Supreme Court for a writ 
of certiorari. If the defendant, in writing, so requests and in counsel’s 
considered judgment there are grounds for seeking Supreme Court review, 
counsel shall prepare and file a timely petition for such a writ and transmit a 
copy to the defendant. Thereafter, unless otherwise instructed by the Supreme 
Court or its clerk, or unless any applicable rule, order or plan of the Supreme 
Court shall otherwise provide, counsel shall take whatever further steps are 
necessary to protect the rights of the defendant, until the petition is granted or 
denied. 

If the appellant requests that a petition for writ of certiorari be filed but 
counsel believes that such a petition would be frivolous, counsel may file a 
motion to withdraw with this court wherein counsel requests to be relieved of 
the responsibility of filing a petition for writ of certiorari. The motion must 
reflect that a copy was served on the client. 

If the United States seeks a writ of certiorari to review a judgment of this 
court, counsel shall take all necessary steps to oppose the United States’ 
petition. 

Similarly, in any proceeding brought pursuant to 28 U.S.C. §§ 2241, 2254, or 
2255 which results in an order by this court, appointed counsel shall take those 
steps necessary, as set forth above, to protect the rights of the defendant in the 
Supreme Court. 


VI. COMPENSATION AND REIMBURSEMENT OF EXPENSES 


1. Voucher: Upon the completion of service in this court, appointed counsel 
shall submit a voucher for compensation and reimbursement on the Criminal 
Justice Act form currently approved by the Administrative Office of the United 
States Courts. Vouchers shall be submitted no later than 60 days after the final 
disposition of the case, unless good cause is shown. The clerk will determine 
the amount of compensation and reimbursement to be paid. The approved 
voucher will then be reviewed by the Circuit Executive, signed by the Chief 
Judge, and forwarded to the Administrative Office for payment or further 


_ handling. 


2. Hourly Rates: For work done before January 1, 1996, counsel may be 
compensated at rates not exceeding $60.00 per hour for time expended in court 
and $40.00 per hour for time reasonably expended out of court. For work done 
on or after January 1, 1996, counsel may be compensated at rates not 
exceeding $65.00 per hour for in court time and $45.00 per hour for out of court 
time unless the Judicial Conference determines that a higher rate is justified. 
In death penalty cases these maximum rates do not apply. Counsel in these 
cases may be compensated at such rates as the Court determines to be 
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reasonably necessary, within the $75-$125 per hour range. Time spent await- 
ing oral argument is considered to be time expended out of court. 

3. Maximum Compensation Allowable: In any direct appeal, except in death 
penalty cases and in appeals from probation revocation proceedings, the total 
compensation, exclusive of expenses, shall not exceed $2,500.00 for an attor- 
ney’s services rendered in this court. In death penalty cases compensation is in 
such amounts as the court determines to be reasonably necessary. : 

In any collateral proceeding, or in any case where a post-trial motion has 
been made after the entry of judgment, or in appeals from probation revocation 

roceedings, the total compensation, exclusive of expenses, shall not exceed 
87 50.00 for an attorney’s services rendered in this court. | 

In all cases where there has been a substitution of counsel, or where multiple 
defendants have been represented by one attorney or multiple appointments 
have been made for one defendant, total compensation shall be determined 
pursuant to Section II, Paragraphs 4, 5, and 6. vat 

Payment in excess of the prescribed limitations may be made to provide fair 
compensation in a case involving extended or complex representation, upon 
approval by the Chief Judge of this court or other active circuit judge 
designated by him. Counsel claiming in excess of the statutory maximum must — 
submit with his voucher a detailed memorandum supporting and justifying 
counsel’s claim that the representation given was in a complex or extended 
case, and that the excess payment is necessary to provide fair compensation. If 
the legal or factual issues in a case are unusual, thus requiring the expenditure 
of more time, skill and effort by the lawyer than would normally be required in 
an average case, the case is “complex”. If more time is reasonably required for 
total processing than would normally be required in the average case, the case 
is “extended”. Attorneys seeking compensation have the burden of providing 
sufficient details to support their claim that the case is more complex or time 
consuming than the average case. This burden also exists with regard to the 
reasonableness of hours claimed for representation. 

4. Reimbursable Expenses: Counsel shall be entitled to reimbursement for 
reasonably incurred out-of-pocket expenditures. Travel by privately owned — 
automobile should be claimed at the mileage rate currently applicable to 
federal employee travel, plus parking fees and tolls. Transportation other than 
by privately owned automobile should be claimed on an actual expense basis. 
Necessary airline travel will be reimbursed only at coach class rates. Expen- 
ditures for meals and lodging, as well as for telephone toll calls, telegrams, and 
copying are reimbursable. The cost of photocopying or similar copying services 
is reimbursable, while the cost of printing is not. Where photocopying services 
are performed in counsel’s office, the reimbursement shall be limited to 
out-of-pocket expenses, not to exceed 15 cents per copy. For photocopying and 
other services in preparation of briefs and appendices by commercial printers, — 
reimbursement shall not exceed 35 cents per copy. All materials contained in 
appendices prepared by commercial printers in court-appointed cases will be 
reproduced on both sides of a sheet. No joint appendix in a. court-appointed 
case shall exceed 250 sheets without advance permission from the Court. 
Compensation paid to law students for legal research is reimbursable, but 
expenses incurred by the law student in assisting counsel are not. When 
necessary for adequate representation in death penalty cases, reasonable 
employment and compensation of public and private organizations which | 
provide consulting services to counsel are reimbursable to assist in such areas 
as records completion, identification of potential issues, exhaustion of state 
remedies, and review of draft pleadings and briefs. Detailed receipts are 
required for all travel and lodging expenses, non-office copying services, and 
any other expense in excess of $50.00. Failure to provide detailed receipts may 
result in the expense being denied. Any expense in excess of $50.00 must be 
itemized in a manner which will permit a review of the amount expended. 
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5. Representation to the Supreme Court: Counsel’s time and expenses 
involved in the preparation of a petition for a writ of certiorari to the Supreme 
Court, and in the protection of the defendant’s rights up until the time that 
Court disposes of a petition, should be included in the voucher for services 
performed in this court. 

6. Number of Copies: Appointed counsel is required to file six copies of the | 
brief and five copies of the appendix with the clerk of the court, with service of 
one copy on counsel for each party separately represented. Appointed counsel 
shall be entitled to reimbursement for the cost of photocopying required copies. 

7. Non-reimbursable Expenses: General office overhead, personal items and 
non-legal personal services for the person represented, filing fees, services of 
process, and printing are non-reimbursable. (A person represented under the 
Criminal Justice Act is not required to pay filing fees or costs, or give security 
therefor, nor must he file the 28 U.S.C. § 1915(a) affidavit, for an appeal.) 

8. Authorized Transcripts: Authorized transcripts should not be claimed in 
the voucher by an attorney. The Administrative Office will pay the appropriate 
court reporter directly. 

9. Interim Payment of Expenses: This court, in rare cases, will entertain 
requests for interim reimbursement of extraordinary and substantial ex- 
penses. : 

10. Direct Payment from Person Represented: No appointed counsel shall 
accept a payment or a promise of payment from a defendant for representation 
in this court without prior authorization from the court on an appropriate 
Criminal Justice Act form. 

11. Public Defender: Where a defendant is represented by a federal public 
defender, the defender shall be compensated solely by his federal salary and 
shall not submit a Criminal Justice Act form for compensation. 

12. Non-appointed Co-Counsel: Non-appointed attorneys may not be com- 
pensated, but an appointed attorney may claim compensation for services 
furnished by a partner, associate, or co-counsel, within the maximum compen- 
sation allowed to the appointed attorney. 


VII. RULES, REGULATIONS, FORMS 


1. Rules and Regulations: This Plan shall be subject to and held to have 
been amended pro tanto by any rule or regulation adopted by the Judicial 
Conference of the United States concerning the operation of plans under the © 
Criminal Justice Act. 

The Judicial Council or this court may adopt rules or regulations concerning 
the operation of this Plan, which, when promulgated, shall have the same force 
as provisions of this Plan. 

2. Forms: Forms approved by the Administrative Office of the United States 
Courts for use in the administration of the Criminal Justice Act shall be used 
whenever appropriate. Where there are no approved forms, this court may 
approve and require the use of designated forms or other instruments. 


VIII. ADMINISTRATION 
Generally; clerk’s office: Any act to be done by the court may be done by any 


judge of the court, by the clerk, or by a deputy clerk pursuant to delegated 
authority. | | 


IX. DEFINITIONS 


1. Supreme Court: Supreme Court of the United States. 
2. Administrative Office: Administrative Office of the United States Courts. 
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3. This court; the court: The United-States Court of Appeals for the Fourth 
Circuit. 
me | ss Gremiinel Justice Act: Criminal Justice Act of 1964, 18 U.S.C. § 3006A, as 

amended by Public Law 91-447, approved October 1a 1970; Public Law 
93-412, approved September 3, 1974: Public Law 97-164, approved April 2, 
1982; Public Law 98-473, approved October 12, 1984; and Public Law 99-651, 
approved November 14, 1986. ; 

5. Defendant; Defendants: Where appropriate in this Plan, the word “defen- 
dant” or “defendants” shall be construed to include petitioner or petitioners in 
a collateral proceeding. 

6. Judicial Council: Judicial Council of the Fourth Judicial Circuit of the 
United States. 


X. AMENDMENTS 


This Plan may be amended at any time by the Judicial Council effective 
when a copy of the amendatory resolution is filed with the Administrative 
Office or at such later date as may be specified in the resolution. 


XI. EFFECTIVE DATE 
This amended plan is effective February 26, 1996. 
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_ Appendix D. Docketing statement instructions. 


- 1. Counsel for appellant must file two copies of a docketing statement with all 
attachments within fourteen days of filing the notice of appeal for every case 
appealed or cross-appealed to the court of appeals. The docketing statement 
must be received by the court of appeals clerk’s office within the fourteen days 
allowed to be deemed timely filed. Copies must be served on the opposing party 
or parties. 

2. The attorney filing the notice of appeal is responsible for filing the docketing 
statement, even if different counsel will handle the appeal. In the case of 
multiple appellants represented by separate counsel, the parties must confer 
and decide who will file the docketing statement. Appellants proceeding pro se 
may file a docketing statement, but are not required to do so. 

3. The docketing statement is not a brief but will be used by the conference 
_ attorney for pre-briefing review of civil cases in which all parties are repre- 
sented by counsel, and in mediation conducted in such cases under Fourth 
Circuit Local Rule 33. The nature of proceedings and relief sought should be 
stated succinctly. The issues should be framed with reference to the specific 
facts and circumstances of the case. Conclusory statements such as “the 
judgment of the trial court is not supported by the law or facts” are unaccept- 
able. Although a party will not be precluded from raising additional issues in 
the brief, counsel should make every effort to include in the docketing 
statement all of the issues that will be presented to the Court. The docketing 
statement should not contain motions or other requests for interim relief. If 
counsel in a civil case believes a mediation conference would be beneficial, 
counsel may make a confidential request for mediation by contacting th 
Pre-argument Conference Program directly at (919) 541-7848. | 
4, Counsel’s failure to file the docketing statement within the time set forth 
will cause the Court to initiate the process for dismissal of the appeal under 
Fourth Circuit Local Rule 45. The Court will not initiate action under Local 
Rule 45 for failure to file the docketing statement in a pro se case. 

5. If an opposing party concludes that the docketing statement is in any way 
inaccurate, incomplete, or misleading, that party should file two copies of any 
additions or corrections to the docketing statement with the clerk’s office 
within seven days of service of the docketing statement, with copies to all other 
parties. | 

6. You must attach to this docketing statement: 


@e ADDITIONAL PAGES CONTAINING EXTENDED ANSWERS TO 
QUESTIONS ON THIS FORM. | 
THE NOTICE OF APPEAL. : 

- THE DISTRICT COURT DOCKET SHERT. 

A COPY OF THE ORDER OR JUDGMENT FROM WHICH THE 
APPEAL IS TAKEN. 

@ ANY OPINION OR FINDINGS. 

@ ANY OPINION, FINDINGS, OR RECOMMENDATION OF A 
UNITED STATES MAGISTRATE JUDGE, AN ADMINISTRATIVE 
LAW JUDGE, A SOCIAL SECURITY APPEALS COUNCIL, OR A 
BANKRUPTCY COURT. | 

@ ACOPY OF THE TRANSCRIPT ORDER, IF ANY. 

@ A CERTIFICATE OF SERVICE FOR THIS DOCKETING STATE- 
MENT. 


845 


Appx. D 4TH CIR. INTERNAL OPERATING PROCEDURES Appx. D 


DOCKETING STATEMENT 


Caption of Case 4CCA Docket No. ___——CFsCSsCSsSé‘<éirTrzpee:soodof 
Action a . 
Civil 
Vier _____ Crimina/l/Prisoner 
__. Cross Appeal 
DIstrict <2. eres ere, A eee lege LP yh) od ae nce 


District Court Docket Number 

Statute or other authority establishing jurisdiction in the: 
District Court 
Court of Appeals 


A. Timeliness of Appeal 

1. Date of entry of judgment « or order appealed from____ 

2. Date this notice of appeal filed 

If cross appeal, date first notice of appeal filed __._—=—SSESSSSSSS—CSS 

3. Filing date of any post-judgment motion filed by any party which tolls 
time under: FRAP'4(a@)(4) or'4(b)x es ow vor Le ee 

4. Date of entry of order deciding above post-judgment motion ____ 

5. Filing date of any motion to extend time under FRAP 4(a)(5), 4(a)(6) 
OF 40h) TO) Bee pert 1936-10 BHO AIGIEOO JOC Depo Sia 


Time extended to 


B. Finality of Order or Judgment 
1. Is the order or judgment appealed from a final decision on the merits? 
[] Yes L] No 
2. If no, 
a.) Did the district court order entry of judgment as to fewer than all 
claims or all parties pursuant to FRCP 54(b)? LJ Yes L] No 
b.) Is the order appealed from a collateral or interlocutory order 
reviewable under any exception to the finality rule? [_] Yes L] No 
If yes, explain 


(Criminal only) 
3. Has the defendant been convicted? [|] Yes L] No 
4. Has a sentence been imposed? [_] Yes ] No 

ib \ig se re owes 
5. Is the defendant incarcerated? L] Yes L] No 


C. Has this case previously been appealed? (| Yes ] No 
If yes, give the case name, docket number and disposition of each prior 
appeal on a separate sheet. 


D. Based on your present knowledge: 
Will this appeal involve a question of first impression? 
L] Yes L] No 


If yes, please explain briefly on a separate sheet. 


E. Are any related cases or cases raising related issues pending in this Court, 
any district court of this circuit, or the Supreme Court? L] Yes L] No 
If yes, cite the case and the manner in which it is related on a separate 
sheet. 
If related case is pending in this Court, has it been accepted for mediation 
by the Court’s Pre-argument Conference Program? ] Yes L] No 
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F. 


G. 


State the nature of the suit, the relief sought, and the outcome below. 
Attach additional page if necessary. 


Issues to be raised on appeal. Attach additional page if necessary. 


Is settlement being discussed? 


C1 Yes CJ No 
Is disposition on motions, memoranda, or Abirenu tell briefing schedule 
_ appropriate? 
[(1Yes []No 


_ If yes, you must file an appropriate motion. Is oral argument necessary? 


Yes [] No 


Were there any in-court proceedings below? (| Yes L] No 


Is a transcript necessary for this appeal? [_] Yes [] No 
If yes, is transcript already on file with district court? 
LJ Yes L] No 
If transcript is not already on file, attach copy of transcript order. 


List each adverse party to the appeal. If no attorney, give address and 
telephone number of the adverse party. Attach additional sheets if 


. necessary. 


Adverse party. 


Attorney 
Address 


Telephone 
va Adverse party 


Attorney 
Address 


Telephone_ 


If appellant is proceeding without assistance of counsel, give: 
Appellant(s) Name 

If incarcerated, give identification number 

Address (if incarcerated, give institution address) 


Telephone 

If appellant is proceeding with counsel, give: 

Meee Tete ee ey ane ee 

IER as hy Dc a ie 
Address : 


. Telephone 


Name of each appellant you are representing on appeal 


Will you be handling the appeal? (In criminal cases counsel below will 
handle the appeal unless relieved by this court.) 
Yes L1 No 
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FRAP 12(b) provides that each atterney who files a notice of appeal must 
file with the clerk of the court of appeals a statement naming each party 
represented on appeal by that attorney. Any counsel, other than the attorney 
filing this form, who filed a notice of appeal must provide the requisite 
statement to be attached to this form. 


Signature 
Date 


ATTACH. 
ADDITIONAL PAGES, CONTAINING EXTENDED ANSWERS TO 
QUESTIONS ON THIS FORM 


2. THE NOTICE OF APPEAL. 

3. THE DISTRICT COURT DOCKET SHEET. 

4. A COPY OF THE ORDER OR JUDGMENT FROM WHICH THE 
APPEAL IS TAKEN. 

5. ANY OPINION OR FINDINGS. 

6. ANY OPINION, FINDINGS, OR RECOMMENDATION OF A 
UNITED STATES MAGISTRATE JUDGE, AN ADMINISTRATIVE 
LAW JUDGE, A SOCIAL SECURITY APPEALS COUNCIL, OR A 
BANKRUPTCY COURT. 

7. ACOPY OF THE TRANSCRIPT ORDER, IF ANY. 

8. 


A CERTIFICATE OF SERVICE FOR THIS DOCKETING STATE- 
MENT. | 


848 


Appx. E 4TH CIR. INTERNAL OPERATING PROCEDURES Appx. E 


Appendix E. Docketing Statement — Agency — Instructions. 


1. Counsel for the petitioner or applicant must file two copies of a docketing 
statement for any petition for review, cross petition, application for enforce- 
ment, or cross application within fourteen days of docketing of the petition or 
application. The docketing statement must be received by the clerk’s office 
within the fourteen days allowed to be deemed timely filed. Copies must be 
served on the opposing party or parties. Petitioners proceeding pro se may file 
a docketing statement but are not required to do so. 

2. Only one docketing statement shall be filed for each petition or application. 
If there are multiple petitioners or applicants, the parties should confer and 
decide who will file the docketing statement. A list of all names and addresses 
of parties, their attorneys and attorneys’ names and addresses, and a certifi- 
cation that all parties have conferred and concurred in the filing must be 
attached to the docketing statement. 

3. The docketing statement is not a brief and should not contain argument or 
motions. The nature of proceedings and relief sought should be stated 
succinctly. The issues should be expressed in terms and circumstances of the 
case but without unnecessary detail. Conclusory statements such as “the 
findings of the administrative law judge are not supported by the law or facts” 
are unacceptable. Although a party will not be precluded from raising 
additional issues, counsel should make every effort to include in the docketing 
statement all of the issues that will be presented to the Court. The docketing 
statement will be used in any mediation conducted under Fourth Circuit Local 
Rule 33. If counsel in a case in which all parties are represented by counsel 
believes a mediation conference would be beneficial, counsel may make a 
confidential request for mediation by contacting the Court’s Pre-argument 
Conference Program directly at (919) 541-7848. 

4. Counsel’s failure to file the docketing statement within the time set forth 
above will cause the Court to initiate the process for dismissal under Fourth 
Circuit Local Rule 45. The Court will not initiate action under Local Rule 45 for 
failure to file the docketing statement in a pro se case. : 

5. If an opposing party concludes that the docketing statement is in any way 
inaccurate, incomplete, or misleading, that party should file two copies of any 
additions or corrections to the docketing statement with the clerk’s office 
within seven (7) days of service of the docketing statement, with copies to all 
other parties. 
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Re: 


DOCKETING STATEMENT—AGENCY 


Type of Action 

___.._ Application for Enforcement 
Petition for Review 

__ Cross Petition 


Name of Agency 

Administrative Law J udge. 

Agency Numbers oaityor ait) ot iyi hers “any bein poly ater Wir oy 
Statute or other authority establishing jurisdiction in the Court of Appeals__ 


A. 


Timeliness 
1. Date of entry of order 


_ 2. Time allowed for review or enforcement 


Authority. 

Finality 
1. Tribunal or board issuing order or regulation 
2. Isthe order i a appealed from a final decision on the merits? 

yes() no 
3. If no, is the order appealed from a collateral or interlocutory order 

reviewable under any exception to the finality rule? 

yes() no( ) 

If yes, explain _—___________ 


If INS case, is petitioner an ageravated felon? 
yes() no() 

If yes, do you intend to file a motion to stay deportation? 
yes() no() 


Has this case been before the Court previously? 

yes:.6).. Mo Gi) 
If yes, give case name, docket number, and disposition of each prior appeal 
on a separate sheet. 


Is there any case now pending or boat to be brought before this Court, 
any other court or administrative agency, or the Supreme Court which 
either arises from the same case of controversy or involves substantially 
related issues? 

yes (') “no() 
If yes, cite the case and manner in which it is related on a separate sheet. 
If related case is pending in this Court, has it been accepted for mediation 
by the Court’s Pre-argument Conference Program? 

yes() no(-) 


State the nature of the proceeding, the relief sought, and the outcome 
below. Attach additional page if necessary. 


Issues to be raised on petition or application. Attach additional page if 
necessary. 


Is settlement being discussed? 
yes() no()- 
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\B 


Is disposition on motions, memoranda, or abbreviated briefing schedule 
appropriate? 
yest J, mo (.) 
If yes, you must file an appropriate motion. 
Is oral argument necessary? 
yes() no() 


List each adverse party to this action. Attach additional sheets if neces- 
sary. If no attorney, give address and telephone number of the adverse 
party. 
1. Adverse party 

Attorney 

Address 

Telephone 
Petitioner’s or Applicant’s Name 
Address 


Telephone 
Attorney or pro se litigant filing this docketing statement. 


Will you be handling the appeal? 
| @*) 


yes() no 
Name 
Attorney ( ) Pro Se( ) 


Peete SSC ee Sere eee 
If this is a joint statement by multiple petitioners or applicants, add the 
names and addresses of other petitioners or applicants and their counsel 
on an additional sheet, accompanied by a certification that all petitioners 
or applicants concur in this filing. 


Signature 
Date 


EACH COPY OF THIS DOCKETING STATEMENT SERVED OR FILED 

SHALL HAVE ATTACHED TO IT COPIES OF: 

(1) THE APPLICATION FOR ENFORCEMENT, OR PETITION FOR 
REVIEW; 

(2) THE DOCKET SHEET OF THE AGENCY FROM WHICH THE 
APPEAL IS TAKEN; 

(3) THE JUDGMENT OR ORDER SOUGHT TO BE REVIEWED AND 
ANY OPINION OR FINDING; 

(4) ANY OPINION, FINDINGS, OR RECOMMENDATION OF AN AD- 
MINISTRATIVE LAW JUDGE UNDERLYING THE ORDER AT IS- 
SUE; 

(5) ANY TRANSCRIPT ORDER; AND 

(6) A CERTIFICATE OF SERVICE FOR THIS DOCKETING STATE- 
MENT. 
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Appendix F. Docketing statement — Tax court. 


1. Counsel for appellant must file two copies of a docketing statement with all 
attachments for every case appealed or cross-appealed to the court of 
appeals within fourteen days of the docketing of the notice of appeal. The 
docketing statement must be received by the clerk’s office within the 
fourteen days allowed to be deemed timely filed. Copies must be served on 
the opposing party or parties. 

2. The attorney filing the notice of appeal is responsible for filing the docketing 
statement, even if different counsel will handle the appeal. In the case of 
multiple appellants represented by separate counsel, the parties must 
confer and decide who will file the docketing statement. Appellants proceed- 
ing pro se may file a docketing statement, but are not required to do so. 

3. The docketing statement is not a brief and should not contain argument or 
motions. The nature of proceedings and relief sought should be stated 
succinctly. The issues should be expressed in terms and circumstances of 
the case but without unnecessary detail. Conclusory statements such as 
“the judgment of the tax court is not supported by the law or facts” are 
unacceptable. Although a party will not be precluded from raising addi- 
tional issues, counsel should make every effort to include in the docketing 
statement all of the issues that will be presented to the Court. The 
docketing statement will be used in any mediation conducted under Fourth 
Circuit Local Rule 33. If counsel in a case in which all parties are 
represented by counsel believes a mediation conference would be beneficial, 
counsel may make a confidential request for mediation by contacting the 
Court’s Pre-argument Conference Program directly at (919) 541-7848. 

4. Counsel’s failure to file the docketing statement within the time set forth 

- above will cause the Court to initiate the process for dismissal of the appeal 
under Fourth Circuit Local Rule 45. The Court will not initiate action under 
Local Rule 45 for failure to file the docketing statement in a pro se case. 

5. If an opposing party concludes that the docketing statement is in any way 
inaccurate, incomplete, or misleading, that party should file two copies of 
any additions or corrections to the docketing statement with the clerk’s 
office within seven (7) days of service of the docketing statement, with 
copies to all other parties. 
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) Re: 


DOCKETING STATEMENT—TAX COURT 


Tax Court Docket Number 
ola SS a 
Statute or other authority establishing jurisdiction in the: 


A. 


Tax Court 

Court of Appeals 

Timeliness of Appeal 

1. Date of entry of judgment or order appealed from 

2. Date this notice of appeal filed. 
If cross appeal, date first notice of appeal filed 

Finality of Order or Judgment 


1. Is the order or judgment appealed from a final decision on the merits? 


yes ( ) no( ) 
2. If no, is the order appealed from a collateral or interlocutory order 
reviewable under any exception to the finality rule? 
yes ( ) no( ) 
If yes, explain 


Has this case previously been appealed? 

yes ( ) no( ) 
If yes, give the case name, docket number, and dikpositibn of each prior 
appeal on a separate sheet. 
Are any related cases or cases raising related issues pending in this Court, 
the Tax Court or the Supreme Court? 

yes ( )no( ) | 
If yes, cite the case and manner in which it is related on a separate sheet. 
If related case is pending in this Court, has it been accepted for mediating 
by the Court’s Pre-argument Conference Program? 

yes ( )no( ) 
State the nature of the suit, the relief sought and the outcome below. 
Attach additional page if necessary. 
Issues to be raised on appeal. Attach additional page if necessary. 
Is settlement being discussed? 

yes ( ) no( ) 
Is disposition on motions, memoranda, or an abbreviated briefing cenediie 
appropriate? 

yes ( ) no( ) 
If yes, you must file an appropriate motion. 

Is oral argument necessary? 

yes( ) no( ) 
List each adverse party to the appeal. Attach additional sheets if neces- 
sary. If no attorney, give address and telephone number of the adverse 


party. 
1. Adverse party 
Attorney 
Address 
Telephone cis 


If appellant is proceeding without assistance of counsel, give: 
Appellant(s) Name 
Address 


Telephone 
If appellant is proceeding with counsel, give: 
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~r 


AttornéyistNamee te Tae TAS eae Oe EM ee 
AMS bcs a aiaiectie lines 0) 2 aerate 
Addressr eae 


Telephone 
Name of each appellant you are representing on appeal: 


iy you be handling the appeal? 


es.(') no ()) 
FRAP 12 (b) eee a that each attorney who files a notice of appeal must file 
with the clerk of the court of appeals a statement naming each party 
represented on appeal by that attorney. Any counsel, other than the attorney 
filing this form, who filed a notice of appeal must provide the requisite 
statement to be attached to this form. 


Signature 
Date 


segs cy, 


AN a Se a 


ADDITIONAL PAGES, IF ANY, CONTAINING EXTENDED AN- 
SWERS TO QUESTIONS ON THIS FORM. 

THE NOTICE OF APPEAL. 

A COPY OF THE ORDER OR JUDGMENT FROM WHICH THE 
APPEAL IS TAKEN. 

ANY OPINION OR FINDINGS. 

A CERTIFICATE OF SERVICE. 
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Index to Internal Operating Procedures of the United 
States Court of Appeals for the Fourth Circuit 


A 


ANNOUNCEMENT OF DECISION, I.0.P. 
36.2. 


ATTORNEYS AT LAW. 
Appointment of counsel. 
Implementation of criminal justice act. 
Plan, I.0.P., appx. C. 


B 


BANKRUPTCY APPEALS. 
-_ Manner of taking appeals, I.0.P. 6.1.. 


BRIEFS. 
Oral argument. 
Calendar assignments and panel 
composition, I.0.P. 34.1. 
Disposition without oral argument, I.0O.P. 
34.2. 


C 


CALENDAR. 
Argument calendar. 
Assignments, I.0.P. 34.1. 


CAPITAL PUNISHMENT. 


_ Death penalty cases generally, 1.0.P. 22.1. 


CERTIORARI. 
Petitions for writs, [.0.P. 41.2. 


CLERK’S OFFICE. 
Address, I.0.P. 45.1. 
Hours, I.0.P. 45.1. 
Location, I.0.P. 45.1. 


CONFERENCES. 
Judicial conference, [.0.P. 47.1. 


Bar membership resolution, I.0.P., appx. A. 


Opinion preparation assignments, [.0.P. 
36.1. 


CRIMINAL JUSTICE ACT. 
‘Implementation of act. 
_ Plan, 1.0.P., appx. C. 


D 


DEATH PENALTY CASES. 
Expedited briefing schedule, [.0.P. 22.1. 
Generally, I.0.P. 22.1. 


DISTRICT COURTS. 
Bankruptcy appeals, I.0.P. 6.1. 
Orders. 
Transmission of district court order, I.0.P. 
3.1. 


DOCKET. 

Docketing statement. 
Agencies, I.0.P., appx. E. 
Instructions, I.0.P., appx. D. 
Tax court, I.0.P., appx. F. 


J 


JUDGES. 
Three judge panels, I.0.P. 34.1. 


JUDICIAL CONFERENCE, I.0.P. 47.1. 
Bar membership resolution, [.0.P. 47.2. 


M 


MANDATE. 
What constitutes the mandate, I.O.P. 41.1. 


O 


OPERATION OF RULES AND 
PROCEDURES. 
Public information, I.0.P. 45.2. 


OPINIONS. 

Assignments, I.0.P. 36.1. 

Circulation of opinions in argued cases 
and announcement of decision, I.0.P. 
36.2. 

Summary opinions, I.0.P. 36.3. 


ORAL ARGUMENT. 
Disposition of case without oral 
argument, I.0.P. 34.2. 


ORDERS. 
District courts. 
Transmission of district court order, I.0.P. 
3. 1% 
Preparation of orders, [.0.P. 27.4. 


r 


PETITIONS. 
Rehearing. 
Application from United States for 
extension of time, I.O.P., 40.1. 
Statement of purpose, I.0.P. 40.2. 
Writs of certiorari, I.0.P. 41.2. 


PUBLIC INFORMATION, I.0.P. 45.2. 
R 


REHEARING. 
Petition. 
Extension of time. 
Application from United States, I.0.P. 
40.1. 
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REHEARING —Cont’d “TRANSCRIPTS. 


Petition —Cont’d Appellate transcripts. 
Statement of purpose, I.0.P. 40.2. Preparation guidelines, I.0.P. appx. B. 
Sanctions for court reporter’s failure to 
Ss file. 
Timely transcript, I.O.P. 11.1. 
STATUS OF APPEALS. Time limits for filing. 
Public information, I.O.P. 45.2. Sanctions for failure to file timely 


SUMMARY OPINIONS, I.0.P. 36.3. transcript, LO.P. 11.1. 


T WwW 


THREE JUDGE PANELS. _ WRIT OF CERTIORARI. 
Composition of panel, I.0:P. 34.1. Petitions for writs, I.0.P. 41.2. 
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RULES OF THE JUDICIAL COUNCIL OF 
THE FOURTH CIRCUIT GOVERNING 
COMPLAINTS OF JUDICIAL 
MISCONDUCT AND 
DISABILITY 


Revised effective October, 1992, 
with amendments received through September 10, 1997. 


Notice to Persons Considering Filing a Com- 
plaint of Judicial Misconduct or Dis- 
ability. 


Chapter I. Filing a Complaint 


Rule 

1. When to use the complaint procedure. 

2. How to file a complaint. 

3. Action by clerk of court of appeals upon 
receipt of a complaint. 


Chapter II. Review of a Complaint by 
the Chief Judge 


4. Review by the chief judge. 


Chapter III. Review of Chief Judge’s 
Disposition of a Complaint 


5. Petition for review of chief judge’s disposi- 
tion. 

6. How to petition for review of a disposition 
by the chief judge. 

7. Action by clerk of court of appeals upon 
receipt of a petition for review. 

8. Review by the judicial council of a chief 
judge’s order. 


Chapter IV. Investigation and 
Recommendation by Special 
Committee 


9. Appointment of special committee. 
10. Conduct of an investigation. 


Rule 

11. Conduct of hearings by special committee. 
12. Rights of judge in investigation. 

13. Rights of complainant in investigation. 


Chapter V. Judicial Council Considera- 
tion of Recommendations of 
Special Committee 


14. Action by judicial council. 
15. Procedures for judicial council consider- 
ation of a special committee’s report. 


Chapter VI. Miscellaneous Rules 


16. Confidentiality. 

17. Public availability of decisions. 

18. Disqualification. 

19. Withdrawal of complaints and petitions 
for review. 

20. Availability of other procedures. 

21. Availability of rules and forms. 

22. Effective date. 

23. Advisory committee. 


Form — Complaint of Judicial Misconduct or 
Disability 


Index follows Rules. 


Notice to Persons Considering Filing a Complaint of 
Judicial Misconduct or Disability 


Most complaints of judicial misconduct or disability filed pursuant to 28 
U.S.C. § 372(c) in the United States Court of Appeals for the Fourth Circuit in 
recent years have been dismissed because they did not allege conduct falling 
within the reach of the statute. The time and effort of complainants, and of the 
Court, are wasted by complaints concerning matters that do not come within 
the coverage of the statute. This notice is issued to draw attention to those 
portions of the statute, and the Fourth Circuit Judicial Council’s Rules 
Governing Complaints of Judicial Misconduct and Disability, that describe the 
sorts of conduct that are, and are not, properly raised in a judicial complaint. 
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The law authorizes complaints aboutyjudges who have “engaged in conduct 
prejudicial to the effective and expeditious administration of the courts.” This 
term includes such things as the use of a judge’s office to obtain special 
treatment for friends and relatives, acceptance of bribes, improperly engaging 
in discussions with lawyers or parties to cases in the absence of representa- 
tives of opposing parties, and other abuses of judicial office. It could include © 
habitual failure to decide matters in a timely fashion, or bias against persons 
of a particular class as demonstrated by actions in a series of cases over a 
substantial period of time. 

This term does not include a judge’s making wrong decisions — Even very 
wrong decisions — In particular cases. a complaint that a judge has exhibited 
bias toward a particular person, made an improper ruling or series of 
procedural rulings in a case, treated a person or party unfairly, or wrongly 
decided a case, is not a ground for relief under the judicial complaint and 
disability statute. Such matters can, and should, be raised in an appeal of the 
judge’s decision to the United States Court of Appeals for the Fourth Circuit, 
following the Federal Rules of Appellate Procedure. 


The statute also authorizes complaints about judges who are “unable to 4 


discharge all the duties of office by reason of mental or physical disability.” A 
_ judge is mentally or physically disabled if he or she is unable to comprehend 


the nature of the proceedings over which he or she presides, to understand the 
principles of law involved, or to remember testimony and argument sufficiently _ 
well to render fair judgments in the matters coming before him or her for | 


decision. The statute is designed to cover both temporary and permanent 
disability. The statute does not attempt to define the conditions that could 
produce such disability, but they could include a mental disease or defect, 
senility, or drug or alcohol dependency. 

These subjects are covered in further detail in Rule 1 of the Fourth Circuit 
Rules Governing Complaints of Judicial Misconduct or Disability and in §§ 1 
and 3(B) of 28 U.S.C. § 372(c). har 

er 


CHAPTER I. FILING A COMPLAINT 


Rule 1. When to use the complaint procedure. 


(a) Purpose of the procedure. The purpose of the complaint procedure is to 
improve the administration of justice in the federal courts by taking action 
when judges have engaged in conduct that does not meet the standards 
expected of federal judicial officers or are physically or mentally unable to 
perform their duties. The law’s purpose is essentially forward-looking and not 
punitive. The emphasis is on conditions that interfere with the proper 
administration of justice in the courts. ncty 

(b) What may be complained about. The law authorizes complaints about 
United States circuit judges, district judges, bankruptcy judges or magistrate 
judges who have “engaged in conduct prejudicial to the effective and expedi- 
tious administration of the business of the courts” or who are “unable to 
discharge all the duties of office by reason of mental or physical disability.” 

“Conduct prejudicial to the effective and expeditious administration of the 
business of the courts” is not a precise term. It includes such things as use of 
the judge’s office to obtain special treatment for friends and relatives, accep- 
tance of bribes, improperly engaging in discussions with lawyers or parties to 
cases in the absence of representatives of opposing parties, and other abuses of 
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judicial office. It does not include making wrong decisions — even very wrong 
decisions — in cases. The law provides that a complaint may be dismissed if it 
is “directly related to the merits of a decision or procedural ruling.” 

“Mental or physical disability” may include temporary conditions as well as 
permanent disability. 

(c) Who may be complained about. The complaint procedure applies to 
judges of the United States court of appeals, judges of United States district 
courts, judges of United States bankruptcy courts, and United States magis- 
trate judges. These rules apply, in particular, only to judges of the United 
States Court of Appeals for the Fourth Circuit and to district judges, bank- 
ruptcy judges, and magistrate judges of federal courts within the Fourth 
Circuit. The circuit includes the federal courts in the states of Maryland, North 
Carolina, South Carolina, Virginia and West Virginia. 

Complaints about other officials of federal courts should be made to their 
supervisors in the various courts. If such a complaint cannot be resolved 
satisfactorily at lower levels, it may be referred to the chief judge of the court 
in which the official is employed. The circuit executive, whose address is 1100 
East Main Street, Suite 617, Richmond, Virginia 28219-3538, is sometimes 
able to provide assistance in resolving such complaints. 

(d) Time for filing complaints. A complaint may be filed at any time. 
However, complaints should be filed promptly. A complaint may be dismissed if 
it is filed so long after the events in question that the delay will make fair 
consideration of the matter impossible. A complaint may also be dismissed if it 
does not indicate the existence of a current problem with the administration of 
the business of the courts. 

(e) Limitations on use of the procedure. The complaint procedure is not 
intended to provide a means of obtaining review of a judge’s decision or ruling 
in a case. The judicial council of the circuit, the body that takes action under 
the complaint procedure, does not have the power to change a decision or 
ruling. Only a court can do that. 

The complaint procedure may not be used to have a judge disqualified from 

sitting on a particular case. A motion for disqualification should be made in the 
case. — 
Also, the complaint procedure may not be used to force a ruling on a 
particular motion or other matter that has been before the judge too long. A 
petition for mandamus can sometimes be used for that purpose. (Amended 
September 25, 1996.) 


Rule 2. How to file a complaint. 


(a) Form. Complaints should be filed on the official form for filing com- 
plaints, which is reproduced in the appendix to these rules. Forms may be 
obtained by writing or telephoning the Clerk of the Court of Appeals, 1100 East 
Main Street, Richmond, Virginia 23219, 804-771-2213. Forms may be picked 
up in person at the office of the Clerk of the Court of Appeals or any district 
court or bankruptcy court within the circuit. 

(b) Statement of facts. A statement should be attached to the complaint 
form, setting forth with particularity the facts on which the claim of miscon- 
duct or disability is based. The statement should not be longer than five pages 
(five sides), and the paper size should not be larger than the paper the form is 
printed on. Normally, the statement of facts will include — 

(1) A statement of what occurred; 

(2) The time and place.of the occurrence or occurrences; 

(3) Any other information that would assist an investigator in checking the 
facts, such as the presence of a court reporter or other witness and their names 
and addresses. 
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(c) Legibility. Complaints should be typewritten if possible. If not typewrit- 
ten, they must be legible. 

(d) Submission of documents. Documents such as excerpts from transcripts 
may be submitted as evidence of the behavior complained about; if they are, 
the statement of facts should refer to the specific pages in the documents on 
which relevant material appears. 

(e) Number of copies. Only an original is required. 

(f) Signature and oath. The form must be signed and the truth of the 
statements verified in writing under oath. As an alternative to taking an oath, 
the complainant may declare under penalty of perjury that the statements are 
true. The complainant’s address must also be provided. 

(g) Anonymous complaints. Anonymous complaints are not handled under 
these rules. However, anonymous complaints received by the clerk will be 
forwarded to the chief judge of the circuit for such action as the chief judge 
considers appropriate. See Rule 20. ; | 

(h) Where to file. Complaints should be sent to 

Clerk, United States Court of Appeals 
for the Fourth Circuit 

1100 East Main Street, Room 501 

Richmond, Virginia 23219 ) 

The envelope should be marked “Complaint of Misconduct” or “Complaint of — 
Disability.” The name of the judge complained about should not appear on the 
envelope. 

(i) No fee required. There is no filing fee for complaints of misconduct or 
disability. ai 

(j) Chief judge’s authority to initiate complaint. In the interest of effective 
and expeditious administration of the business of the courts and on the basis 
of information available to the chief judge of the circuit, the chief judge may, by 
written order stating reasons therefor, identify a complaint as authorized by 28 
U.S.C. § 372(c)(1) and thereby dispense with the filing of a written complaint. 
A chief judge who has identified a complaint under this rule will not be © 
considered a complainant and, subject to the second sentence of rule 18(a), will 
perform all functions assigned to the chief judge under these rules for the 
determination of complaints filed by a complainant. 


Rule 3. Action by clerk of court of appeals upon receipt of a complaint. 


(a) Receipt of complaint in proper form. 

(1) Upon receipt of a complaint against a judge filed in proper form under 
these rules, the Clerk of the Court of Appeals will open a file, assign a docket 
number, and acknowledge receipt of the complaint. The clerk will promptly 
send copies of the complaint to the chief judge of the circuit (or the judge 
authorized to act as chief judge under Rule 18(f)), to the circuit executive, and 
to each judge whose conduct is the subject of the complaint. The original of the 
complaint will be retained by the clerk. , . 

Upon the issuance of an order by the chief judge identifying a complaint 
under Rule 2(j), the clerk will thereafter expeditiously process such complaint 
as otherwise provided by these rules. 

(2) Ifa district judge or magistrate judge is complained about, the clerk will 
also send a copy of the complaint to the chief judge of the district court in which 
the judge or magistrate judge holds his or her appointment. If a bankruptcy 
judge is complained about, the clerk will send copies to the chief judges of the 
district court and the bankruptcy court. However, if the chief judge of a district 
court or bankruptcy court is a subject of the complaint, the chief judge’s copy 
will be sent to the judge of such court in regular active service who is most 
senior in date of commission among those who are not subjects of the 
complaint. 
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(b) Receipt of complaint about official other than a judge of the fourth circuit. 
If the clerk receives a complaint about an official other than a judge of the 
Fourth Circuit, the clerk will not accept the complaint for filing and will advise 
the complainant in writing of the procedure for processing such complaints. 

(c) Receipt of complaint about a judge of the fourth circuit and another 
official. If a complaint is received about a judge of the Fourth Circuit and 
another official, the clerk will accept the complaint for filing only with regard 
to the judge, and will advise the complainant accordingly. 

(d) Receipt of complaint not in proper form. If the clerk receives a complaint 
against a judge of this circuit that does not comply with the requirements of 
Rule 2, the clerk will accept the complaint for filing, advise the complainant in 
writing of the defects in the submission, require that they be remedied within 
fifteen days of the date of the clerk’s letter, and dismiss the complaint without 
prejudice if the complainant does not remedy them. The clerk will notify the 
chief judge and the circuit executive of each such dismissal. The chief judge 
may direct the reinstatement of any such complaint. 


CHAPTER II. REVIEW OF A COMPLAINT BY THE 
CHIEF JUDGE 


Rule 4. Review by the chief judge. 


(a) Purpose of chief judge’s review. When a complaint in proper form is sent 
to the chief judge by the clerk’s office, the chief judge will review the complaint 
to determine whether it should be (1) dismissed, (2) concluded on the ground 
that corrective action has been taken, (3) concluded because intervening events 
have made action on the complaint no longer necessary, or (4) referred to a 
special committee. . 

(b) Inquiry by chief judge. In determining what action to take, the chief 
judge may conduct a limited inquiry for the purpose of determining (1) whether 
appropriate corrective action has been or can be taken without the necessity of 
a formal investigation, (2) whether intervening events have made action on the 
complaint unnecessary, and (3) whether the facts stated in the complaint are 
either plainly untrue or are incapable of being established through investiga- 
tion. For this purpose, the chief judge may, individually or through the circuit 
executive, request the judge whose conduct is complained of to file a written 
response to the complaint. The chief judge may also, individually or through 
the circuit executive, communicate orally or in writing with the complainant, 
the judge whose conduct is complained of, and other people who may have 
knowledge of the matter, and may review any transcripts or other relevant 
documents. The chief judge will not undertake to make findings of fact about 
any matter that is reasonably in dispute. 

(c) Dismissal. A complaint will be dismissed if the chief judge concludes — 

(1) that the claimed conduct, even if the claim is true, is not “conduct 
prejudicial to the effective and expeditious administration of the business of 
the courts” and does not indicate a mental or physical disability resulting in 
inability to discharge the duties of office; 

(2) that the complaint is directly related to the merits of a decision or 
procedural ruling; 

(3) that the complaint is frivolous, a term that includes making charges that 
are wholly unsupported; | 

(4) that, under the statute, the complaint is otherwise not appropriate for 
consideration. 

(d) Corrective action. The complaint proceeding will be concluded if the chief 
judge determines that appropriate action has been taken to remedy the 
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problem raised by the complaint or that action on the complaint is no longer 
necessary because of intervening events. 

(e) Appointment of special committee. If the complaint is not dismissed or 
concluded, the chief judge will promptly appoint a special committee, consti- 
tuted as provided in Rule 9, to investigate the complaint and make recommen- 
dations to the judicial council. However, ordinarily a special committee will not 
be appointed until the judge complained about has been invited to respond to 
the complaint and has been aliowed a reasonable time to do so. In the 
discretion of the chief judge, separate complaints may be joined and assigned 
to a single special committee; similarly, a single complaint about more than one 
judge may be severed and more than one special committee appointed. 

(f) Notice of chief judge’s action. 

(1) If the complaint is dismissed or the proceeding concluded on the basis of 
corrective action taken or because intervening events have made action on the 
complaint unnecessary, the chief judge will prepare a supporting memoran- 
dum that sets forth the allegations of the complaint and the reasons for the 
disposition. The memorandum will not include the name of the complainant or 
of the judge whose conduct was complained of. The order and the supporting 
memorandum will be provided to the complainant, the judge, and any judge 
entitled to receive a copy of the complaint pursuant to Rule 3(a)(2). The 
complainant will be notified of the right to petition the judicial council for 
review of the decision and of the deadline for filing a petition. 

(2) Ifa special committee is appointed, the clerk will notify the complainant, 
the judge whose conduct is complained of, and any judge entitled to receive a 
copy of the complaint pursuant to Rule 3(a)(2) that the matter has been 
referred and will inform them of the membership of the committee. 

(g) Public availability of chief judge’s decision. Materials related to the chief 
yeeee decision will be made public at the time and in the manner set forth in 

ule 17. 

(h) Report to judicial council. The clerk will report annually to the judicial 
council of the circuit on actions taken under this rule. 


CHAPTER III. REVIEW OF CHIEF JUDGE’S 
DISPOSITION OF A COMPLAINT 


Rule 5. Petition for review of chief judge’s disposition. 


If the chief judge dismisses a complaint or concludes the proceeding on the 
ground that corrective action has been taken or that intervening events have 
made action unnecessary, a petition for review may be addressed to the judicial 
council of the circuit. The judicial council may affirm the order of the chief 
judge, return the matter to the chief judge for further action, or, in exceptional 
cases, take other appropriate BCLIOM: 


Rule 6. How to petition for review of a disposition by the chief judge. 


(a) Time. A petition for review must be received in the office of the Clerk of 
the Court of Appeals within 30 days of the date of the clerk’s letter to the 
complainant transmitting the chief judge’s order. 

(b) Form. A petition should be in the form of a letter, addressed to the Clerk 
of the Court of Appeals, peeunneE “I hereby petition the judicial council for 
review of the chief judge’s order. . ..” There is no need to enclose a copy of the 
original complaint. 

(c) Legibility. Petitions should be typewritten if possible. If not typewritten, 
they must be legible. 

(d) Number of copies. Only an original is required. 
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(e) Statement of grounds for petition. The letter should set forth a brief 
statement of the reasons why the petitioner believes that the chief judge 
should not have dismissed the complaint or concluded the proceeding. It should 
not repeat the complaint; the complaint will be available to members of the 
circuit council considering the petition. ) 

(f) Signature. The letter must be signed. 

(g) Where to file. Petition letters should be sent to 

Clerk, United States Court of Appeals 
for the Fourth Circuit 
- 1100 East Main Street, Room 501 
Richmond, Virginia 23219 

The envelope should be marked “Misconduct Petition” or “Disability Peti- 
tion.” The name of the judge complained of should not appear on the envelope. 

(h) No fee required. There is no fee for filing a petition under this procedure. 


Rule 7. Action by clerk of court of appeals upon receipt of a petition 
for review. : 


(a) Receipt of timely petition in proper form. Upon receipt of a petition for 
review filed within the time allowed and in proper form under these rules, the 
clerk of the court of appeals will acknowledge receipt of the petition. The clerk 
will promptly send to the circuit executive copies of (1) the complaint form and 
statement of facts, (2) any response filed by the judge, (3) any record of 
information received by the chief judge in connection with the chief judge’s 
consideration of the complaint, (4) the chief judge’s order disposing of the 
complaint, (5) any memorandum in support of the chief judge’s order, (6) the 
petition for review, (7) any other documents in the files of the clerk that appear 
to be relevant and material to the petition, and (8) a list of any documents in 
the clerk’s files that are not being sent because they are not considered 
relevant and material. Upon receipt of these materials, the circuit executive 
will promptly send copies to each member of the judicial council except for any 
member disqualified under Rule 18. The clerk will also send the same 
materials, to the chief judge of the circuit, and each judge whose conduct is at 
issue, except that materials previously sent to a person may be omitted. 

(b) Receipt of untimely petition. The clerk will dismiss a petition that is 
received after the deadline set forth in Rule 6(a). 

(c) Receipt of timely petition not in proper form. Upon receipt of a petition 
filed within the time allowed but not in proper form under these rules 
- (including a document that is ambiguous about whether a petition for review 
is intended), the clerk will acknowledge receipt of the petition, call the 
petitioner’s attention to the deficiencies, and give the petitioner the opportu- 
nity to correct the deficiencies within 15 days of the date of the clerk’s letter or 
within the original deadline for filing the petition, whichever is later. If the 
deficiencies are corrected: within the time allowed, the clerk will proceed in 
accordance with paragraph (a) of this rule. If the deficiencies are not corrected, 
the clerk will dismiss the petition. 


Rule 8. Review by the judicial council of a chief judge’s order. 


(a) Mail ballot. Each member of the judicial council to whom a ballot was 
sent will return a signed ballot, or otherwise communicate the member’s vote, 
to the circuit executive. The ballot form will provide opportunities to vote to (1) 
affirm the chief judge’s disposition, or (2) place the petition on the agenda of a 
meeting of the judicial council. The form will also provide an opportunity for 
members to indicate that they have disqualified themselves from participating 
in consideration of the petition. 
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Votes will be tabulated when all members of the judicial council to whom 
ballots were sent have either voted or indicated that they are disqualified. 
Members who have disqualified themselves will be treated for this purpose as 
if ballots had not been sent to them. 

If all of the votes cast should be for affirmance, thé chief judge’s order will be 
affirmed, and the circuit.executive will prepare an appropriate order to that 
effect. If any of the members vote to place the petition on the agenda of a 
council meeting, that will be done. 

(b) Availability of documents. Upon request, the clerk will make available to 
any member of the judicial council or to the judge complained about any 
document from the files that was not sent to the council members pursuant to 
Rule 7(a). 

(c) Vote at meeting of judicial council. If a petition is placed on the agenda of 
a meeting of the judicial council, council action may be taken by a majority of 
the members present and voting. 

(d) Rights of judge complained about. | 

(1) At any time after the filing of a petition for review by a complainant, the 
judge complained about may file a written response with the Clerk of the Court 
of Appeals and shall do so if requested by the judicial council. The clerk will 
promptly distribute copies of the response to each member of the judicial 
council who is not disqualified, to the chief judge, and to the complainant. The 
judge may not otherwise communicate with council members about the matter, 
either orally or in writing. 

(2) The judge complained about will be provided by the clerk with copies of 
any communications that may be addressed to the members of the judicial 
council by the complainant. 

(e) Notice of council decision. : 

(1) The circuit executive will transmit the council’s order, any accompanying 
memorandum in support of the order, and any ballots returned, to the Clerk of 
the Court of Appeals for inclusion in the official file. 

(2) The order of the judicial council, together with any accompanying 
memorandum in support of the order, will be provided by the clerk to the 
complainant, the judge, and any judge entitled to receive a copy of the 
complaint pursuant to Rule 3(a)(2). 

(3) Ifthe decision is unfavorable to the complainant, the complainant will be 
notified by the clerk that the law provides for no further review of the decision. 

(4) Amemorandum supporting a council order will not include the name of 
the complainant or the judge whose conduct was complained of. If the order of 
the council affirms the chief judge’s disposition, a supporting memorandum 
will be prepared only if the judicial council concludes that there is a need to 
supplement the chief judge’s explanation. 

(f) Public availability of council decision. Materials related to the council’s 
decision will be made public at the time and in the manner set forth in Rule 17. 


CHAPTER IV. INVESTIGATION AND RECOMMEN- 
DATION BY SPECIAL COMMITTEE 


Rule 9. Appointment of special committee. 


(a) Membership. A special committee appointed pursuant to Rule 4(e) will 
consist of the chief judge of the circuit and equal numbers of circuit and district 
judges. Ifa complaint is about a district judge, bankruptcy judge, or magistrate: 
judge, the district judge members of the committee will be from districts other 
than the district of the judge complained about. 

(b) Presiding officer. At the time of appointing the committee, the chief judge 
will designate one of its members (who may be the chief judge) as the presiding 


864 


————rSEEE 


Rule 10 FOURTH CIRCUIT JUDICIAL COUNCIL Rule 10 


officer. When designating another member of the committee as the presiding 
officer, the chief judge may also delegate to such member the authority to direct 
the Clerk of the Court of Appeals to issue subpoenas related to proceedings of 
the committee. 

(c) Bankruptcy judge or magistrate judge as adviser. If the judicial officer 
complained about is a bankruptcy judge or magistrate judge, the chief judge 
may designate a bankruptcy judge or magistrate judge, as the case may be, to 
serve as an adviser to the committee. The chief judge will designate such an 
adviser if, within two days of notification of the appointment of the committee, 
the bankruptcy judge, or magistrate judge complained about requests that an 
adviser be designated. The adviser will be from a district other than the 
district of the bankruptcy judge or magistrate judge complained about. The 
adviser will not vote but will have the other privileges of a member of the 
committee. 

(d) Provision of documents. The clerk will send to each member of the 
committee and to the adviser, if any, copies of (1) the complaint form and 
statement of facts, and (2) any other documents on file pertaining to the 
Se (or to that portion of the complaint referred to the special commit- 
tee). | 

(e) Continuing qualification of committee members. A member of a special 
committee who was qualified at the time of appointment may continue to serve 
on the committee even though the member relinquishes the position of chief 
judge, active circuit judge, or active district judge, as the case may be, but only 
if the member continues to hold office under Article III, Section 1, of the 
Constitution of the United States. 

(f) Inability of committee member to complete service. In the event that a 
member of a special committee can no longer serve because of death, disability, 
disqualification, resignation, retirement from office, or other reason, the chief 
judge of the circuit will determine whether to appoint a replacement member, 
either a circuit or district judge as the case may be. However, no special 
committee appointed under these rules will function with only a single 
member, and the quorum and voting requirements for a two-member commit- 
tee will be applied as if the committee had three members. 


Rule 10. Conduct of an investigation. 


(a) Extent and methods to be determined by committee. Each special com- 
mittee will determine the extent of the investigation and the methods of 
conducting it that are appropriate in light of the allegations of the complaint. 
If, in the course of the investigation, the committee develops reason to believe 
that the judge may have engaged in misconduct that is beyond the scope of the 
complaint, the committee may, with written notice to the judge, expand the 
scope of the investigation to encompass such misconduct. 

(b) Criminal matters. In the event that the complaint alleges criminal 
conduct on the part of a judge, or in the event that the committee becomes 
aware of possible criminal conduct, the committee will consult with the 
appropriate prosecuting authorities to the extent permitted by 28 U.S.C. 
§ 372(c)(14) in an effort to avoid compromising any criminal investigation. 
However, the committee will make its own determination about the timing of 
its activities, having in mind the importance of ensuring the proper adminis- 
tration of the business of the courts. 

(c) Staff. The committee may arrange for staff assistance in the conduct of 
the investigation. It may use existing staff of the circuit executive or may © 
arrange, through the Administrative Office of the United States Courts, for the 
hiring of special staff to assist in the investigation. 

(d) Delegation. The committee may delegate duties in its discretion to 
sub-committees, to staff members, to individual committee members, or to an » 
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adviser designated under Rule 9(c). The authority to exercise the committee’s 
subpoena powers may be delegated only to the presiding officer. In the case of 
failure to comply with such subpoena, the judicial council or special committee 
may institute a contempt proceeding consistent with 28 U.S.C. § 332(d). 

(e) Report. The committee will file with the clerk for transmission through 
the circuit executive to the judicial council a comprehensive report of its 
investigation, including findings of the investigation and the committee’s 
recommendations for council action. Any findings adverse to the judge will be 
based on evidence in the record. The report will be accompanied by a statement 
of the vote by which it was adopted, any separate or dissenting statements of 
committee members, and the record of any hearings held pursuant to Rule 11. 

(f) Voting. All actions of the committee will be by vote of a majority of all of 
the members of the committee. 


Rule 11. Conduct of hearings by special committee. 


(a) Purpose of hearings. The committee may hold hearings to take testimony 
and receive other evidence, to hear argument, or both. If the committee is 
investigating allegations against more than one judge it may, in its discretion, - 
hold joint hearings or separate hearings. 

(b) Notice to judge complained about. The judge complained about will be > 
given adequate notice in writing of any hearing held, its purposes, the names 
of any witnesses whom the committee intends to call, and the text of any 
statements that have been taken from such witnesses. The judge may at any 
time suggest additional witnesses to the committee. 

(c) Committee witnesses. All persons who are believed to have LBS bares 
information to offer will be called as committee witnesses. Such witnesses may 
include the complainant and the judge complained about. The witnesses will 
be questioned by committee members, staff, or both. The judge will be afforded 
the opportunity to cross-examine committee witnesses, personally or through 
- counsel. 

(d) Witnesses called by the judge. The judge eRe ig about may also call 
witnesses and may examine them personally or through counsel. Such wit- 
nesses may also be examined by committee members, staff, or both. 

(e) Witness fees. Witness fees will be paid as provided i in 28 U.S.C. § 1821. 

(f) Rules of evidence; oath. The Federal Rules of Evidence will apply to any 
evidentiary hearing except to the extent that departures from the adversarial 
format of a trial make them inappropriate. All testimony taken at such a 
hearing will be given under oath or affirmation. 

(g) Record and transcript. A record and transcript will be made of any 
hearing held. 

(h) Supporting personnel. The Clerk of the Court of Appeals will arrange for 
the attendance at such hearings of deputy clerks, court reporters, and other 
necessary staff, from the staff of the court of appeals or the staff of a district 
court proximate to the location of the hearing. 


Rule 12. Rights of judge in investigation. 


(a) Notice. The judge complained about is entitled to written notice of the 
investigation (Rule 4(f)), to written notice of expansion of the scope of an © 
investigation (Rule 10(a)), and to written notice of any hearing.(Rule 11(b)). 

(b) Presentation of evidence. The judge is entitled to a hearing, and has the 
right to present evidence and to compel the attendance of witnesses and the 
production of documents at the hearing. Upon request of the judge, the chief 
judge or his designee will direct the Clerk of the Court of Appeals to issue a 
subpoena in accordance with 28 U.S.C. § 332(d)(1).. 
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(c) Presentation of argument. The judge may, at any time, submit to the 
clerk written argument for consideration by the special committee, and will be 
given a reasonable opportunity to present oral argument at an appropriate 
stage of the investigation. 

(d) Attendance at hearings. The judge will have the right to attend any 
hearing held by the special committee and to receive copies of the transcript 
and any documents introduced, as well as to receive copies of any written 
arguments submitted by the complainant to the committee. 

(e) Receipt of committee's report. The judge will have the right to receive the 
report of the special committee at the time it is filed with the judicial council. 

(f) Representation by counsel. The judge may be represented by counsel in 
the exercise of any of the rights enumerated in this rule. The costs of such 
representation may be borne by the United States as provided in Rule 14(h). 


Rule 13. Rights of complainant in investigation. 


(a) Notice. The complainant is entitled to written notice of the investigation 
as provided in Rule 4(f). Upon the filing of the special committee’s report to the 
judicial council, the complainant will be notified by the clerk that the report 
has been filed and is before the council for decision. Although the complainant 
is not entitled to a copy of the report of the special committee, the judicial 
council may, in its discretion, release a copy. of the report of the special 
committee to the complainant. 

(b) Opportunity to provide evidence. The complainant is entitled to be 
interviewed by a representative of the committee. If it is believed that the 
complainant has substantial information to offer, the complainant will be 
called as a witness at a hearing. 

(c) Presentation of argument. The complainant may at any time submit to 
the clerk written argument for consideration by the special committee. In the 
discretion of the special committee, the complainant may be permitted to offer 
oral argument. 

(d) Representation by counsel. A complainant may submit written argument 
through counsel and, if permitted to offer oral argument, may do so through 
counsel. | 


CHAPTER V. JUDICIAL COUNCIL CONSIDERA- 
TION OF RECOMMENDATIONS OF 
SPECIAL COMMITTEE 


Rule 14. Action by judicial council. 


(a) Purpose of judicial council consideration. After receipt of a report of a 
special committee, the judicial council will determine whether to dismiss the 
complaint, conclude the proceeding on the ground that corrective action has 
been taken or that intervening events make action unnecessary, refer the 
complaint to the Judicial Conference of the United States, or order corrective 
action. 

(b) Basis of council action. Subject to the rights of the judge to submit 
argument to the council as provided in Rule 15(a), the council may take action 
on the basis of the report of the special committee and the record of any 
hearings held. If the council finds that the report and record provide an 
inadequate basis for decision, it may (1) order further investigation and a 
further report by the special committee or (2) conduct such additional inves- 
tigation as it deems appropriate. 
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(c) Dismissal. The council will dismiss a complaint if it concludes — 

(1) That the claimed conduct, even if the claim is true, is not “conduct 
prejudicial to the effective and expeditious administration of the business of 
the courts” and does not indicate a mental or physical disability resulting in 
inability to discharge the duties of office; 

(2) That the complaint is directly related to the merits of a decision or 
procedural ruling; 

(3) That the facts on which the complaint is based have not been demaue 
strated; or 

(4) That, under the statute, the core DEO is otherwise not appropriate for 
consideration. 

(d) Conclusion of the proceeding on the basis of corrective action taken. The 


council will conclude the complaint proceeding if it determines that appropri- 


ate action has already been taken to remedy the problem identified in the 
complaint or that intervening events make such action unnecessary. _ | 

(e) Referral to judicial conference of the United States. The judicial council 
may, in its discretion, refer a complaint to the Judicial Conference of the 
United States with the council’s recommendations for action. It is required to 
refer such a complaint to the Judicial Conference of the United States if the 
council determines that a circuit judge or district judge may have engaged in 
conduct — 

(1) That might constitute ground for impeachment; or 

(2) That, in the interest of justice, is not amenable to resolution by the 
judicial council. 

(f) Order of corrective action. If the complaint is not disposed of under 
paragraphs (c) through (e) of this rule, the judicial council will take other 
action to assure the effective and expeditious administration of the business of 
the courts. Such action may include, among other measures — 

(1) Censuring or reprimanding the judge, either by private communication 
or by public announcement; 

(2) Ordering that, for a fixed temporary period, no new cases be assigned to 
the judge; 

(3) In the case of a magistrate judge, ordering the chief judge of the district 
court to take action specified by the council, including the initiation of removal 
proceedings pursuant to 28 U.S.C. § 631(i); : 

(4) In the case of a bankruptcy judge, removing the judge from office 
pursuant to 28 U.S.C. § 152; 

(5) In the case of a circuit or district judge, requesting the judge to retire 
voluntarily with the provision (if nECEasany) that ordinary length-of-service 
requirements will be waived; 

(6) In the case of a circuit or district judge who is eligible to retire but does 
not do so, certifying the disability of the judge under 28 U.S.C. § 372(b) so that — 
an additional judge may be appointed. 

(g) Combination of actions. Referral of a complaint to the Judicial Confer- 
ence of the United States under paragraph (e) or to a district court under 
paragraph (f)(3) of this rule will not preclude the council from simultaneously 

taking such other action under paragraph (f) as is within its power. 

(h) Recommendation about fees. Upon the request of a judge whose conduct 
is the subject of a complaint, the judicial council may, if the complaint has been 
finally dismissed, recommend that the Director of the Administrative Office of 
the United States Courts award reimbursement, from funds appropriated to 
the judiciary, for those reasonable expenses, including attorneys’ fees, incurred 
by that judge during the investigation, which would not have been incurred but 
for the requirements of 28 U.S.C. § 372(c) and these rules. 

(i) Notice of action of judicial council. Council action will be by written order. 
Unless the council finds that, for extraordinary reasons, it would be contrary 

‘to the interests of justice, the order will be accompanied by a memorandum 
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setting forth the factual determinations on which it is based and the reasons 
for the council action. The memorandum will not include the name of the 
complainant or of the judge whose conduct was complained about. The order 
and the supporting memorandum will be provided by the clerk to the 
complainant, the judge, and any judge entitled to receive a copy of the 
complaint pursuant to Rule 3(a)(2). However, if the complaint has been 
_ referred to the Judicial Conference of the United States pursuant to paragraph 
(e) of this rule and the council determines that disclosure would be contrary to 
the interests of justice, such disclosure need not be made. The complainant and 
the judge will be notified by the clerk of any right to seek review of the judicial 
council’s decision by the Judicial Conference of the United States and of the 
procedure for filing a petition for review. 

(j) Public availability of council action. Materials related to the council’s 
action will be made public at the time and in the manner set forth in Rule 17. 


Rule 15. Procedures for judicial council consideration of a special 
committee’s report. 


(a) Rights of judge complained about. Within 15 days after the receipt of the 
report of a special committee, the judge complained about may file a written 
response with the Clerk of the Court of Appeals, who will forward it to all 
members of the judicial council and to the circuit executive. The judge will also 
be given an opportunity to present oral argument to the council, personally or 
through counsel. The judge may not otherwise communicate with council 
members about the matter, either orally or in writing. 

(b) Conduct of additional investigation by the council. If the judicial council 
decides to conduct additional investigation, the judge complained about will be 
given adequate prior notice in writing of that decision and of the general scope 
and purpose of the additional investigation. The conduct of the investigation 
will be generally in accordance with the procedures set forth in Rules 10 
through 13 for the conduct of an investigation by a special committee. 
However, if hearings are held, the council may limit testimony to avoid 
unnecessary repetition of testimony presented before the special committee. 

(c) Voting. Council action will be taken by a majority of those members of the 
- council who are not disqualified, except that a decision to remove a bankruptcy 
judge from office requires a majority of all the members of the council. 


CHAPTER VI. MISCELLANEOUS RULES 


Rule 16. Confidentiality. 


(a) General rule. Consideration of a complaint by the chief judge, a special 
committee, or the judicial council will be treated as confidential business, and 
information about such consideration will not be disclosed by any judge, or 
employee of the judicial branch or any person who records or transcribes 
testimony except in accordance with these rules. 

(b) Files. All files related to complaints of misconduct or disability, whether 
maintained by the clerk, the circuit executive, the chief judge, members of a 
special committee, members of the judicial council, or staff, will be maintained 
separate and apart from all other files and records, with appropriate security 
precautions to ensure confidentiality. | 

(c) Disclosure in memoranda of reasons. Memoranda supporting orders of 
the chief judge or the judicial council, and dissenting opinions or separate 
statements of members of the council, may contain such information and 
exhibits as the authors deem appropriate, and such information and exhibits 
may be made public pursuant to Rule 17. 
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(d) Availability to judicial conference. In the event that a complaint is 
referred under Rule 14(e) to the Judicial Conference of the United States, the 
clerk will provide the Judicial Conference with copies of the report of the 
special committee and any other documents and records that were before the 
judicial council at the time of its determination. Upon request of the Judicial 
Conference or its Committee to Review Circuit Council Conduct and Disability 
Orders, in connection with their consideration of a referred complaint or a 
petition under 28 U.S.C. § 372(c)(10) for review of a council order, the clerk 
will furnish any other records related to the investigation. 

(e) Availability to district court. In the event that the judicial council directs 
the initiation of proceedings for removal of a magistrate judge under Rule 
14(f)(3), the clerk will provide to the chief judge of the district court copies of 
the report of the special committee and any other documents and records that 
were before the judicial council at the time of its determination. Upon request 
of the chief judge of the district court, the judicial council may authorize 
release of any other records relating to the investigation. 

(f) Impeachment proceedings. The judicial council may release to the legis- 
lative branch any materials that are believed necessary to an impeachment 
investigation of a judge or a trial on articles of impeachment. 

(g) Consent of judge complained about. Any materials from the files may be 
disclosed to any person upon the written consent of both the judge complained 
about and the chief judge of the circuit. The chief judge may require that the 
identity of the complainant be shielded in any materials disclosed. 

(h) Disclosure by judicial council in special circumstances. The judicial 
council may authorize disclosure of information about the consideration of a 
complaint, including the papers, documents, and transcripts relating to the 
investigation, to the extent that the council concludes that such disclosure is 
justified by special circumstances and is not prohibited by 28 U.S.C. 
§ 372(c)(14). 

(i) Disclosure of identity by judge complained about. Nothing in this rule will 
preclude the judge complained about from acknowledging that he or she is the 
judge referred to in documents made public pursuant to Rule 17. 


Rule 17. Public availability of decisions. 


(a) General rule. A docket-sheet record of orders of the chief judge and the 
judicial council and the texts of any memoranda supporting such orders and 
any dissenting opinions or separate statements by members of the judicial 
council will be made public when final action on the complaint has been taken 
and is no longer subject to review. 

(1) If the complaint is finally disposed of without appointment of a special 
committee, or if it is disposed of by council order dismissing the complaint for 
reasons other than mootness or because intervening events have made action 
on the complaint unnecessary, the publicly available materials will not disclose 
the name of the judge complained about without his or her consent. 

(2) Ifthe complaint is finally disposed of by censure or reprimand by means 
of private communication, the publicly available materials will not disclose 
either the name of the judge complained about or the text of the reprimand. 

(3) Ifthe complaint is finally disposed of by any other action taken pursuant 
to Rule 14(d) or (f) except dismissal because intervening events have made 
action on the complaint unnecessary, the text of the dispositive order will be 
included in the materials made public, and the name of the judge will be 
disclosed. 

(4) If the complaint is dismissed as moot, or because intervening events 
have made action on the complaint unnecessary, at any time after the 
appointment of a special committee, the judicial council will determine 
whether the name of the judge is to be disclosed. | 
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The name of the complainant will not be disclosed in materials made public 
under this rule unless the chief judge orders such disclosure. 

(b) Manner of making public. The records referred to in paragraph (a) will 
be made public by placing them in a publicly accessible file in the office of the 
Clerk of the Court of Appeals at 1100 East Main Street, Room 501, Richmond, 
Virginia 23219. The clerk will send copies of the publicly available materials to 
the Federal Judicial Center, 1520 H Street, N.W., Washington, DC 20005, 
where such materials will also be available for public inspection. In cases in 
which memoranda appear to have precedential value, the chief judge may 
- cause them to be published. 

(ce) Decision of judicial conference standing committee. To the extent consis- 
tent with the policy of the Judicial Conference Committee to Review Circuit 

Council Conduct and Disability Orders, opinions of that committee about 

_ complaints arising from this circuit will also be made available to the public in 
_ the office of the Clerk of the Court of Appeals. 

(d) Special rule for decisions of judicial council. When the judicial council 
_ has taken final action on the basis of a report of a special committee, and no 
petition for review has been filed with the Judicial Conference within 30 days 
of the council’s action, the materials referred to in paragraph (a) will be made 
public in accordance with this rule as if there were no further right of review. 

(e) Complaints referred to the judicial conference of the united states. If a 
complaint is referred to the Judicial Conference of the United States pursuant 
to Rule 14(e), materials relating to the complaint will be made public only as 
may be ordered by the Judicial Conference. 


Rule 18. Disqualification. “Of | 


(a) Complainant. If the complaint is filed by a judge, that judge will be 
- disqualified from participation in any consideration of the complaint except to 

_ the extent that these rules provide for participation by a complainant. A chief 
judge who has identified a complaint under Rule 2G) will not be automatically 
disqualified from participating in the consideration of the complaint but may 
consider in his or her discretion whether the circumstances warrant disqual- 
ification. 

(b) Judge complained about. A judge whose conduct is the subject of a 
complaint will be disqualified from participating in any consideration of the 

complaint except to the extent that these rules provide for participation by a 
judge who is complained about. 

(c) Disqualification of chief judge on consideration of a petition for review of 
a chief judge’s order. If a petition for review of a chief judge’s order dismissing 
a complaint or concluding a proceeding is filed with the judicial council 

pursuant to Rule 5, the chief judge will not participate in the council’s 
consideration of the petition. In such a case, the chief judge may file a written 
communication with the clerk for transmission to all of the members of the 

judicial council and the circuit executive, with copies provided to the complain- 
ant and to the judge complained about. The chief judge may not otherwise 
communicate with council members about the matter, either orally or in 
writing. 

(d) Member of special committee not disqualified. A member of the judicial 
council who is appointed to a special committee will not be disqualified from 
participating in council consideration of the committee’s report. | 

(e) Judge under investigation. Upon appointment of a special committee, 
the judge complained about will automatically be disqualified from serving on 
(1) any special committee appointed under Rule 4(e), (2) the judicial council of 
the circuit, (3) the Judicial Conference of the United States, and (4) the 
Committee to Review Circuit Council Conduct and Disability Orders of the 
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Rule 19 FOURTH CIRCUIT JUDICIAL COUNCIL Rule 20 


Judicial Conference of the United States. The disqualification will continue 
until all proceedings regarding the complaint are finally terminated, with no 
further right of review. The proceedings will be deemed terminated 30 days 
after the final action of the judicial council if no petition for review has at that 
time been filed with the Judicial Conference. 

(f) Substitute for disqualified chief judge. If the chief judge of the circuit is 
disqualified from participating in consideration of the complaint, the duties 
and responsibilities of the chief judge under these rules will be assigned to the 
circuit Judge in regular active service who is the most senior in date of 
commission of those who are not disqualified. If all circuit judges in regular 


active service are disqualified, the judicial council may determine whether to 


refer the complaint to a circuit judge from another circuit pursuant to 28 
U.S.C. § 291(a), or whether it is necessary, appropriate, and in the interest of 
sound judicial administration to permit the chief judge to dispose of the 
complaint on the merits. Members of the judicial council who are named in the 
complaint may participate in this determination if necessary to obtain a 
quorum of the judicial council. 

(g) Judicial council action where multiple judges are disqualified. Notwith- 
standing any other provision in these rules to the contrary, a member of the 
judicial council who is subject to the complaint may participate in the 
disposition thereof if (a) participation by members who are subjects of the 
complaint is necessary to obtain a quorum of the judicial council, and (b) the 
judicial council votes that it is necessary, appropriate, and in the interest of 
sound judicial administration that such complained-against members be 
eligible to act. Members of the judicial council who are subjects of the 
complaint may participate in this determination if necessary to obtain a 
quorum of the judicial council. Under no circumstances, however, shall the 
judge who acted as chief judge of the circuit in ruling on the complaint under 
Rule 4 be permitted to participate in this determination. (Amended effective 
August 13, 1997.) 


Rule 19. Withdrawal of complaints and petitions for review. 


(a) Complaint pending before chief judge. Acomplaint that is before the chief 
judge for a decision under Rule 4 may be withdrawn by the complainant with 
the consent of the chief judge. 

(b) Complaint pending before special committee or judicial council. After a 
complaint has been referred to a special committee for investigation, the 
complaint may be withdrawn by the complainant only with the consent of both 
(1) the judge complained about and (2) the special committee (before its report 
has been filed) or the judicial council. 

(c) Petition for review of chief judge’s disposition. A petition to the judicial 
council for review of the chief judge’s disposition of a complaint may be 
withdrawn by the petitioner at any time before the judicial council acts on the 
petition. ! 


Rule 20. Availability of other procedures. 


The availability of the complaint procedure under these rules and 28 U.S.C. 
§ 372(c) will not preclude the chief judge of the circuit or the judicial council of ~ 
the circuits from considering any information that may come to their attention 
suggesting that a judge has engaged in conduct prejudicial to the effective and 
expeditious administration of the business of the courts or is unable to 
discharge all the duties of office by reason of disability. 
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Rule 21 | FOURTH CIRCUIT JUDICIAL COUNCIL Rule 23 


Rule 21. Availability of rules and forms. 


These rules and copies of the complaint form prescribed by Rule 2 will be 
available without charge in the office of the Clerk of the Court of Appeals, 1100 
East Main Street, Room 501, Richmond, Virginia 23219, and in each office of 
the clerk of a district court or bankruptcy court within this circuit. 


Rule 22. Effective date. 


These rules apply to complaints filed on or after September 1, 1991 and to all 
complaints pending as of that date that were filed on or after March 1, 1991. 
The handling of complaints filed before that date will be governed by the rules 
_ previously in effect. 


Rule 23. Advisory committee. 


The advisory committee appointed by the Court of Appeals for the Fourth 
Circuit for the study of rules of practice and internal operating procedures 
under Fourth Circuit Local Rule 47(b) shall also constitute the advisory 
committee for the study of these rules, as provided by 28 U.S.C. § 2077(b), and 
shall make any appropriate recommendations to the circuit judicial council 
concerning these rules. 
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FOURTH CIRCUIT JUDICIAL COUNCIL 
FORMS 


UNITED STATES COURT OF APPEALS FOR THE © 
FOURTH CIRCUIT 


COMPLAINT OF JUDICIAL MISCONDUCT OR 
DISABILITY 


MAIL THIS FORM TO THE CLERK, UNITED STATES COURT OF AP- 
PEALS, 1100 EAST MAIN STREET, ROOM 501, RICHMOND, VIRGINIA 
23219. MARK THE ENVELOPE “JUDICIAL MISCONDUCT COMPLAINT” 
OR “JUDICIAL DISABILITY COMPLAINT.” DO NOT PUT THE NAME OF 
THE JUDGE ON THE ENVELOPE. 
1. Complainant’s name: 

Address: 


Daytime telephone: 
2. Judge complained about: 
Name: 
COUR GY) eos I ae CT aC LO Rak aC 
3. Does this porn iatay concern the Paki of the Judge. in a particular 
lawsuit or lawsuits? 
] Yes ] No 
If “yes,” give the following. nia OauE stein about each Swati (use the reverse 
side if there is more than one): 
Court: 
Docket number: 
Are (were) you a party or lawyer in the lawsuit? 
[ ] Party . [ ] Lawyer [| ] Neither 
If a party, give the name, address, and telephone number of your lawyer: 
Docket numbers of any appeals to the Fourth Circuit: 
4. Have you filed any lawsuits against the judge? 
] Yes [ ] No 
If “yes,” give the following information about each lawsuit (use the reverse 
side if there is more than one): 
Court: 
Docket number: 
Present status of suit: 
Name, address, and telephone number of your lawyer: 
Court to which any appeal has been taken: 
Docket number of the appeal: 
Present status of the appeal: 
5. On separate sheets of paper, not larger than the paper on which this form 
is printed, describe the conduct or the evidence of disability that is the subject 
of this complaint. See Rule 2(b) and 2(d). Do not use more than 5 pages (5 
sides). Most complaints do not require that much. 
6. You should either 
(1) check the first box below and sign this form in the presence of a 
notary public; or 
(2) check the second box Bak, sign the form. You do not need a notary 
public if you check the second box. 
[ ] I swear (affirm) that — 
[ |] Ideclare under penalty of perjury that — 
(1) I have read Rules 1 and 2 of the Rules of the Judicial Council of the 
es Circuit Governing Complaints of Judicial Misconduct or Disability, 
an : 
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FOURTH CIRCUIT JUDICIAL COUNCIL 


(2) The statements made in this complaint are true and correct to the 
best of my knowledge. 


(Signature) 
Executed on 
: (Date) 
Sworn and subscribed to 
before me 
(Date) 
(Notary Public) 


My commission expires: 
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Index to Rules of the Judicial Council of the Fourth 
Circuit Governing Complaints of Judicial Misconduct 
| and Disability 


A 


ADVISORY COMMITTEE, Jud. Council 
Rule 23. 


APPEALS. 
Complaints of judicial misconduct and 
disability. 
Chief judge of court of appeals. 
Review by chief judge. 
Review of chief judge’s disposition. 
See COMPLAINTS OF JUDICIAL 
MISCONDUCT AND 
DISABILITY. 


AVAILABILITY OF OTHER 
PROCEDURES, Jud. Council Rule 20. 


AVAILABILITY OF RULES AND FORMS, 
Jud. Council Rule 21. 


C 


CHIEF JUDGE OF COURT OF APPEALS. 
Complaints of judicial misconduct and 
disability. 
Review by chief judge, Jud. Council Rule 4. 
Notice of chief judge’s action, Jud. 
Council Rule 4. 
Public availability of decisions, Jud. 
Council Rule 17. 
Review of chief judge’s disposition, Jud. 
Council Rule 8. 
Clerk of court of appeals. 
Action upon receipt of petition for 
review, Jud. Council Rule 7. 
Disqualification of chief judge, Jud. 
Council Rule 18. 
Notice of council decision, Jud. Council 
Rule 8. 
Petition, Jud. Council Rules 5, 6. 
Action by clerk of court upon receipt 
of petition for review, Jud. 
Council Rule 7. 
Withdrawal of petition, Jud. Council 
Rule 19. 
Disqualification of chief judge. 
Consideration of petition for review of chief 
_judge’s order, Jud. Council Rule 18. 


CLERK OF COURT OF APPEALS. 

Complaints of judicial misconduct and 
disability. 

Action upon receipt of complaint, Jud. 

Council Rule 3. 

Review of chief judge’s disposition. 

Action by clerk upon receipt of petition 
for review, Jud. Council Rule 7. 


COMPLAINTS OF JUDICIAL 
MISCONDUCT AND DISABILITY. 
Chief judge of court of appeals. 
Review by chief judge, Jud. Council Rule 4. 
Notice of chief judge’s action, Jud. 
Council Rule 4. 
Public availability of decisions, Jud. 
Council Rule 17. 
Review of chief judge’s disposition, Jud. 
Council Rule 8. 
Clerk of court of appeals. 
Action upon receipt of petition for 
review, Jud. Council Rule 7. 
Disqualification of chief judge, Jud. 
Council Rule 18. 
Notice of council decision, Jud. Council 
Rule 8. 
Petition, Jud. Council Rules 5, 6. 
Action by clerk of court upon receipt 
of petition for review, Jud. 
Council Rule 7. 
Withdrawal of petition, Jud. Council 
Rule 19. 
Clerk of court of appeals. 
Action upon receipt of complaint, Jud. 
Council Rule 3. 
Review of chief judge’s disposition. 
Action by clerk upon receipt of petition 
for review, Jud. Council Rule 7. 
Disqualification of judges, Jud. Council 
Rule 18. 
Effective date of rules, Jud. Council Rule 
as 
Filing, Jud. Council Rule 2. 
Time for filing, Jud. Council Rule 1. 
Where to file, Jud. Council Rule 2. 


. Form, Jud. Council(Form). 


Notice. 
Chief judge’s action, Jud. Council Rule 4. 
Review of chief judge’s disposition. 
Notice of council decision, Jud. Council 
Rule 8. 
Oaths, Jud. Council Rule 2. 
Other procedures. 
Availability, Jud. Council Rule 20. 
Scope of complaint procedure, Jud. 
Council Rule 1. 
Signatures, Jud. Council Rule 2. 
Review of chief judge’s disposition. 
Petition, Jud. Council Rule 6. 
Special committee to investigate 
complaint. 
See SPECIAL COMMITTEE. 
Time. 
Filing of complaint, Jud. Council Rule 1. 
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COMPLAINTS OF JUDICIAL 
MISCONDUCT AND DISABILITY 
—Cont’d 

Time —Cont’d 

Review of chief judge’s disposition. 
Petition, Jud. Council Rule 6. 

Withdrawal of complaints, Jud. Council 

Rule 19. 


CONFIDENTIALITY OF INFORMATION, 
Jud. Council Rule 16. 


D 


DISQUALIFICATION OF JUDGES, Jud. 
Council Rule 18. 


E 


EFFECTIVE DATE OF RULES, Jud. 
Council Rule 22. 


EVIDENCE. 
Special committee. 
Hearings. 
Rules of evidence. 
Applicability, Jud. Council Rule 11. 
Rights of complainant in investigation. 
Opportunity to provide evidence, Jud. 
Council Rule 13. 
Rights of judge in investigation. 
Presentation of evidence, Jud. Council 
Rule 12. 


FORMS. 


Availability of forms, Jud. Council Rule 21. 


H 


HEARINGS. 
Special committee. 
Conduct of hearings, Jud. Council Rule 11. 


I 


IMPEACHMENT. 
Confidentiality of information. 
Release of materials necessary to 
impeachment investigation, Jud. 
Council Rule 16. 


N 
NOTICE. 
Complaints of judicial misconduct and 
disability. 


Chief judge’s action, Jud. Council Rule 4. 
Review of chief judge’s disposition. 
Notice of council decision, Jud. Council 
Rule 8. 


NOTICE —Cont’d 
Special committee. 
Action by judicial council on 
recommendations of special committee, 
Jud. Council Rule 14. 
Hearings, Jud. Council Rule 11. 
Written notice of investigation. 
Rights of complainant, Jud. Council Rule 
13. 
Rights of judge, Jud. Council Rule 12. 


O 


OATHS. 
Complaints of judicial misconduct and - 
disability, Jud. Council Rule 2. 
Special committee. 
Witnesses, Jud. Council Rule 11. 


ORDERS. 
Public availability, Jud. Council Rule 17. 


S 


SIGNATURES. 
Complaints of judicial misconduct and 
disability, Jud. Council Rule 2 
Review of chief judge’s disposition. 
Petition, Jud. Council Rule 6. 


SPECIAL COMMITTEE. 
Appointment, Jud. Council Rules 4, 9. 
Composition, Jud. Council Rule 9. 
Conduct of investigations, Jud. Council 
Rule 10. 
Delegation of duties, Jud. Council Rule 10. 
Disqualification of judges. 
Member of special committee not 
disqualified, Jud. Council Rule 18. 
Evidence. 
Hearings. 
Rules of evidence. 
Applicability, Jud. Council Rule 11.. 
Rights of complainant in investigation. 
Opportunity to provide evidence, Jud. 
Council Rule 13. 
Rights of judge in investigation. 
Presentation of evidence, Jud. Council 
Rule 12. 
Hearings. 
Conduct of hearings, Jud. Council Rule 11. 
Notice. 
Action by judicial council on 
recommendations of special committee, 
Jud. Council Rule 14. 
Hearings, Jud. Council Rule 11. 
Written notice of investigation. 
Rights of complainant, Jud. Council Rule 
13. 
Rights of judge, Jud. Council Rule 12. 
Oaths. 
Witnesses, Jud. Council Rule 11. 
Presiding officer, Jud. Council Rule 9. 
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INDEX 


SPECIAL COMMITTEE —Cont’d 
Recommendations of special committee. 
Action by judicial council on, Jud. Council 
Rules 14, 15. 
Rights of judge in investigation, Jud. 
Council Rule 12. 
Judicial council consideration of special 
committee’s report, Jud. Council Rule 
15. 
Staff, Jud. Council Rule 10. — 
Subcommittees. 
Delegation of duties to, Jud. Council Rule 
10. 


_ Withdrawal of complaint pending before 


special committee, Jud. Council Rule 
19, 
Witnesses. . 
Hearings, Jud. Council Rule 11. 


T 
TIME. 
Complaints of judicial misconduct and 
disability. 


Filing of complaint, Jud. Council Rule 1. 
Review of chief judge’s disposition. 
Petition, Jud. Council Rule 6. 


Ww 


WITHDRAWAL OF COMPLAINTS AND 
PETITIONS FOR REVIEW, Jud. 
Council Rule 19. 


WITNESSES. 
Special committee. 
Hearings, Jud. Council Rule 11. 
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RULES OF THE UNITED STATES DISTRICT 
COURT FOR THE EASTERN DISTRICT OF 
NORTH CAROLINA 


Revised April 1, 1991, 
with amendments received through September 10, 1997. 


I. General Rules 


Rule 

1.00. Scope and citation of local rules. 

2.00. Attorneys. 

2.01. Roll of attorneys. 

2.02. Eligibility. 

2.03. Procedure for admission. 

2.04. Representation by local counsel who 
must sign all pleadings. 

2.05. Appearances by attorneys not admitted 
in the district. 

2.06. Pleadings, service, and attendance by 
local counsel in cases where out-of-state at- 
torneys appear. 

2.07. Withdrawal of appearance. 

2.08. Courtroom decorum. 

2.09. Questioning of witnesses. 

2.10. Professional standards. 

2.11. Admission of attorneys previously admit- 
ted to the United States District Courts for 
the Middle or Western Districts. of North 
Carolina. 

3.00. Court schedule and conduct of business. 

3.01. Headquarters of the clerk. 

3.02. Divisions of the district. 

3.03. Assignment of cases to a division. 

3.04. Court in continuous session. 

3.05. Correspondence. 

3.06. Forms of pleadings, motions and docu- 
ments. . 

3.07. Filing and service of papers. 

3.08. Discovery materials not to be filed unless 
ordered or needed. 

3.09. Change of address. 

4.00. Motion practice. 

4.01. Time for filing. 

4:02. General requirements. 

4.03. Motions relating to discovery and inspec- 
tion. 

4.04. Supporting memoranda. 

4.05. Responses to motions. 

4.06. Replies. 

4.07. Subsequently decided authority. 

4.08. Affidavits. 

4.09. Hearings on motions. 

4.10. Frivolous or delaying motions. 

4.11. Motions for an extension of time to per- 
form an act. 

5.00. Supporting memoranda. 

5.01. Form and content. 

5.02. Citation of published decisions. 


5.03. Citation of decisions not appearing in 
certain published reports. . 

5.04. Citation of unpublished decisions. 

5.05. Length of memoranda. 

6.00. Jurors. 

6.01. Jury lists. 

6.02. Examination of jurors. 

6.03. Contact with trial jurors. 

7.00. Release of information to news media. 

7.01. Court personnel. 

7.02. Copies of public records. 

7.03. Criminal matters. 

8.00. Photographing and reproducing court 
proceedings. 

9.00. Powers and duties of the clerk. 

9.01. Approval of security. 

9.02. Seizure of person or property. 

9.03. Orders and judgments. 

9.04. Handling of exhibits. 

9.05. Deposit of registry funds in interest-bear- 
ing accounts. 

9.06. Court libraries. 

9.07. Jurisdictional agreements with other 
courts. 

9.08. Handling of sealed documents. 

10.00. Sureties. 

10.01. Security. 

10.02. Use of real property as security. 

10.03. Prohibited sureties. 

11.00. Civil rights actions by prisoners under 
42 U.S.C. § 1983. 

12.00. Habeas corpus actions (28 U.S.C. 
§ 2254) and 28 U.S.C. § 2255 motions. 

13.00. Student practice rule. 

13.01. Compliance with rule. 

13.02. Eligibility. 

13.03. Supervising attorney. 

13.04. Certification of student and supervisor. 

13.05. Activities. 

14.00. Naturalization. 

15.00. Sanctions. 

16.00. Taxation of juror costs. 

16.01. Settlement before trial. 

16.02. Settlement before verdict. 

17.00 to 19.00. Reserved for future purposes. 


II. Civil Rules 


Rule | 
20.00. Minors and incompetents as parties. 


20.01. Representation. 
20.02. Settlement or dismissal of actions. 


EASTERN DISTRICT COURT RULES 


\ 


20.03. Approval of counsel fees and payment of 

judgments. 
21.00. Consent of parties to civil trial jurisdic- 
tion of magistrate judges. 

22.00. Subsequent litigation by parties pro- 
ceeding in forma pauperis. 

23.00. Civil discovery. 

23.01. Conducting discovery. 

23.02. Numbering discovery procedures. 

23.03. Form of interrogatories, responses and 
objections. 

23.04. Depositions for use at trial. 

23.05. Deposition exhibits. 

23.06. Discovery disputes —-Expedited brief- 
ing schedule. 
23.07. Exception 
E:R.CIV.P. 

24.00. Final civil pre-trial conference. 

24.01. Scheduling and notice. 

24.02. Preparation by counsel for final pre- 
trial conference. 

24.03. Form of pre-trial order. 

24.04. Conduct of the final pre-trial confer- 
ence. 

24.05. Sample pre-trial order. 

25.00. Attorney preparations for civil trial. 

25.01. In all cases. 

25.02. In jury cases. 

25.03. In non-jury cases. 

25.04. Late developments in the case. 

26.00. Civil trials. 

26.01. Opening statements. 

26.02. Witnesses. 

26.03. Exhibits. 

26.04. Closing argument. 

26.05. Taking verdicts and polling the jury. 

27.00. Civil contempt. 

27.01. Rights of contemnor. 

27.02. Summary contempt proceedings. 

27.03. Plenary contempt proceedings. 

28.00. Application for costs. 

29.00. Exceptions from discovery provisions. 


from Rule  26(a)(L, 


Ili. Alternative Dispute Resolution 


Rule 

30.00. Court-hosted settlement conferences. 

31.00. Summary trials. 

31.01. Eligible cases. 

31.02. Selection of cases. 

31.038. Procedural considerations. 

31.04. Non-jury summary trials. 

32.00. Mediated settlement conferences. 

32.01. Definition. 

32.02. Referral. 

32.03. Motion to dispense with mediation. 

32.04. Referral order. 

32.05. Mediators. 

32.06. Certified mediators. 

32.07. The mediated conference. 

32.08. Attendance at mediated settlement con- 
ference. 

32.09. Authority and duties of mediator. 
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~ 32.10. Sanctions. 


32.11. Judicial immunity. 
33.00 to 40.00. Reserved for future purposes 


~ TV. Criminal Rules 


Rule 

41.00. Waiver of appearance in misdemeanor 
cases Rule 43(c)(2), FR.CRIM.P. 

42.00. Arraignment. 

42.01. Generally. 

42.02. Appearance bond. 


- 43.00. Criminal pre-trial discovery and in- 


spection. 
43.01. Criminal pre-trial conference. 
43.02. Discovery from defendant. 
43.03. Exchange of discovery by mail. 
43.04. Further discovery or inspection. 
43.05. Duty of disclosure. 


44.00. Time period for filing pre-trial motions 


in criminal cases. 

45.00. Publicity in criminal matters. 

45.01. Statements by one participating in or 
associated with an investigation. 

45.02. Statements after filing complaint, infor- — 
mation, or indictment, issuance of warrant 
or arrest. 

45.03. Statements that can be made. 

45.04. Statements during jury selection or 
trial. 

45.05. Statements after trial, disposition with 
out trial, or sentencing. 

45.06. Statements of staff and employees. 

46.00. Petition for disclosure of presentence or 
probation records. 

47.00. Time of issuance of subpoenas in crim- 
inal cases. ie 

48.00. Appearance of counsel in criminal 
cases. 

48.01. Obligation to notify the court. 

48.02. Notice of appearance. 

49.00. Attorney preparations for criminal 
trial. 

50.00. Procedures implementing sentencitigs 
guidelines. 

50.01. Scheduling of sentencing. 

50.02. Time for completion of presentence re- 
port. 

50.03. Time for filing objections to presentence 
report. 

50.04. Procedure for resolving objections to 
presentence report. 

50.05. Time for filing revised presentence re- 
port. . 

50.06. Expedited procedures where defendant 
detained. 

50.07. Court acceptance of presentence report. — 

50.08. Service of presentence report. 

50.09. Procedure at sentencing. 

50.10. Filing of presentence report under cal 

50.11. Role of defense counsel in presentence 
investigation. 

51.00 to 59.00. Reserved for future purposes. 


Rule 1.00 


V. Magistrate Judges 


Rule 

60.00. Standards of performance. 

61.00. Assignment of matters to magistrate 

judges. 

61.01. Criminal cases. 

61.02. Civil cases. 

61.03. General. 

62.00. Authority of magistrate judges. 

62.01. Duties under 28 U.S.C. § 636(a). 

62.02. Disposition of misdemeanor cases — 18 
U.S.C. § 3401. 
62.03. Determination of non-dispositive pre- 
trial matters — 28 U.S.C. § 636(b)(1)(A). 
62.04. Recommendations regarding case-dis- 
positive motions — 28 U.S.C. $ 636(b)(1)(B). 
62.05. Prisoner cases under 28 U.S.C. § 2254 
and § 2255. — 

62.06. Prisoner cases under 42 U.S.C. § 1983. 

62.07. Special master references. 

62.08. Conduct of trial and disposition of civil 
cases upon consent of the parties — 28 U.S.C. 
§ 636(c). 

62.09. Other duties. 

63.00. Review and appeal. 

63.01. Appeal of non-dispositive matters — 28 

US.C. § 636(b)(D(A). 
63.02. Review of case-dispositive motions and 
prisoner litigation — 28 U.S.C. 
§ 636(b)(1)(B). 

63.03. Special master reports — 28 U.S.C. 
§ 636(b)(2). 

63.04. Appeal from judgments in misde- 
meanor cases — 18 U.S.C. § 3402. 


EASTERN DISTRICT COURT RULES 


Rule 2.00 


63.05. Appeal from judgments in civil cases - 
disposed of on consent of the parties — 28 
U.S.C. § 636(c). 

63.06. Appeals from other orders of a magis- 
trate judge. 

64.00 to 79.00. Reserved for future purposes. 


VI. Admiralty and Maritime Claims 


Rule 

80.00. Title and scope. 

81.00. Process. 

82.00. Issuance of process. 

83.00. Post arrest procedure. 

84.00. Publication. 

85.00. Stipulations for costs and security. 

86.00. Stipulations and. undertakings. 

87.00. Pleadings and parties. 

88.00. Verification of pleadings and answers 
to interrogatories. 

89.00. Intervention. 

90.00. Default in action in rem. 

91.00. Entry of default. 

92.00. Custody of property. 

93.00. Appraisal. 

94.00. Sale of property. 

95.00. Release of seizures — Custodial cost — 
General bonds. 

96.00. Taxation of costs. 

97.00. Stay of execution or of release of prop- 
erty after judgment or dismissal. 

98.00. Possessory actions — Short day return. 

99.00. Claims after sale — How limited. 


Index follows Rules. 


I. GENERAL RULES 


Rule 1.00. Scope and citation of local rules. 


These local rules of practice shall govern the conduct of the United States 
District Court for the Eastern District of North Carolina except when the 
conduct of this court is governed by federal statutes and rules. A judge or 
magistrate judge, for good cause and in his discretion, may alter these rules in 
any particular case. These rules shall be cited: “Local Rule ____, EDNC.” 


to related rules, and suggesting further 
changes, see 20 Wake Forest L. Rev. 819 
(1984). 


Legal Periodicals. — For article analyzing 
the 1983 amendments to Rules 6, 7, 11, 16, 26, 
52, 53, and 67, FRCP, and the adoption of 
Rules 72 to 76, FRCP, noting local rule changes 


Rule 2.00. Attorneys. 


Rule 2.01. Roll of attorneys. 


The bar of this court consists of those heretofore admitted and those 
hereafter admitted as prescribed by this Local Rule 2.00. 
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Rule 2.02. Eligibility. 


A member in good standing of the bar of the Supreme Court of North 
Carolina is eligible for admission to the bar of this court. | 


Rule 2.03. Procedure for admission. 


Before being presented to the court for taking the required oath, an 
applicant for admission shall certify in a written application that such 
applicant: | 

(a) Is a member in good standing of the bar of the Supreme Court of Nort 
Carolina; and, 

(b) Has studied the Federal Rules of Civil Procedure and Criminal Proce- 

dure, the Federal Rules of Evidence, and the Local Rules of this court. 
In addition to these certifications, the written application shall contain the 
certification of two attorneys who are members in good standing of the bar of 
this court that the applicant is of good moral character and professional 
reputation and meets the requirements for admission. An applicant may be 
admitted to practice in this court by a district judge, bankruptcy judge, or 
magistrate judge of this court or of the United States District Court for the 
Middle District or Western District of North Carolina upon oral motion by a 
member of the bar of this court. If the motion for admission is granted, the 
applicant shall take the following oath or affirmation: | 

I do solemnly swear that, to the best of my knowledge and ability, I will 

support and defend the Constitution of the United States against all 

enemies, foreign and domestic, and that I will bear true faith and allegiance 
to the same; that I take this obligation freely, without any mental reserva- 
tion or purpose of evasion; and that I will demean myself as an attorney of 
this court, uprightly and according to law. So help me God. 
Following the administration of the oath, the application shall be signed by the 
judge or magistrate judge and the applicant shall file the application, accom- 
panied by a fee of $30.00, with the clerk. The clerk shall then issue the 
applicant a certificate of admission to the bar of this court. Upon the filing of 
a properly certified and executed application accompanied by the admission fee 
of $30.00, the clerk may accept for filing papers signed by the applicant. 
However, no applicant shall make an appearance on behalf of a client until the 
applicant has taken the oath. 


Rule 2.04. Representation by local counsel who must sign all pleadings. 


Litigants in civil and criminal actions, except governmental agencies and 
parties appearing pro se, must be represented i at least one member of the 
bar of this court who shall sign each pleading, motion, discovery procedure or 
other document filed in this court. If an attorney appears solely to bring the 
litigant in compliance with this rule, he shall in each instance designate 
himself “LR 2.04 Counsel.” In signing the pleading, motion, discovery request 
or other document, counsel certifies that he is an authorized representative for 
communication with the court about the litigation, and the document conforms 
to the practice and procedure of this court. However, counsel does not make the 
certification required by Rule 11 of the Federal Rules of Civil Procedure. 
Nevertheless, the requirements of Rule 11 must be complied with by out-of- 
state counsel. Signatures in the following form shall be sufficient to comply 
with this rule: 


James M. Jones 
Attorney for Defendant 
Jones, Jones and Jones 
P.O. Box 500 

New York, NY 10050 
(212) 555-1212 
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John B. Counselor 
Attorney for Defendant 
Abbott, Ball and Counselor 
P.O. Box 50 : 
Raleigh, NC 27602 

(919) 878-8787 

LR 2.04 Counsel 


CASE NOTES 


Cited in Stevens v. ee ee Mut. Liab. Ins. 
Co., 107 F.R.D. 112 (E.D.N.C. 1985). 


Rule 2.05. Appearances by attorneys not admitted in the district. 


Any person who is a member in good standing of the bar of a United States 
District Court and the bar of the highest court of any state or the District of 
Columbia and who is neither a resident of this state nor engaged in the 
practice of law in this state shall be permitted to appear in a particular matter 
in association with Rule 2.04 local counsel. Pursuant to this rule, counsel may 
enter a notice of appearance without the necessity of filing a motion to appear 
pro hac vice. The appearance of such a person in a particular matter shall 
confer jurisdiction upon this court for any alleged misconduct of that person or 
for any other purpose arising in the course of or in the preparation of such 
matter. | 


Rule 2.06. Pleadings, service, and attendance by local counsel in cases where 
out-of-state attorneys appear. 


Pleadings and other documents filed in a case where an attorney appears 
who is not admitted to the bar of this court shall contain the individual name, 
firm name, address, and phone number of both the attorney making a special 
appearance under this Local Rule and the associated local counsel. In such a 
case, the service of all pleadings and notices as required shall be sufficient if 
served only upon the associated local counsel. 


Rule 2.07. Withdrawal of appearance. 
No attorney whose appearance has been entered shall withdraw his or her 
appearance or have it stricken from the record except with leave of the court. 


Rule 2.08. Courtroom decorum. 


Counsel shall conduct themselves with dignity and propriety. Counsel shall 
rise when addressing the court, and all statements to the court shall be made 
from counsel table or from behind the lectern facing the court. Counsel shall 
not approach the bench unless requested to do so by the court or unless 
permission is granted upon the request of counsel. 


Rule 2.09. Questioning of witnesses. 


Only one attorney for each party may question a particular witness unless 
the court allows otherwise. Counsel shall remain seated while questioning 
witnesses. 
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Rule 2.10. Professional standards. 


The ethical standard governing the practice of law in this court is the Code 
of Professional Responsibility of the North Carolina State Bar, Incorporated 
now in force and as hereafter modified by the Supreme Court of North 
Carolina, except as may be otherwise provided by specific rule of this court. 
Counsel are directed to advise the clerk within ten days of disciplinary action 
taken against them resulting in suspension or disbarment. The disciplinary 
procedures of this court shall be on file with the clerk and furnished to counsel 
upon request. 


CASE NOTES 


Stated in Furbush v. Otsego Mach. Shop, 
Inc., 914 F. Supp. 1275 (E.D.N.C. 1996). 


Rule 2.11. Admission of attorneys previously admitted to the United States 
District Courts for the Middle or Western Districts of North Carolina. 


Attorneys already admitted to the bar. of either the United States District 
Court for the Middle District of North Carolina or the United States District 
Court for the Western District of North Carolina may be admitted to the bar of 
this court upon tendering the application and fees required by Rule 2.03, 
together with a copy of the order admitting the attorney to practice in one of 
the other districts, without the iene of taking the oath that is otherwise 
required. 


Rule 3.00. Court schedule and conduct of business. 


Rule 3.01. Headquarters of the clerk. 
The headquarters of the clerk of court shall be in Raleigh. 


Rule 3.02. Divisions of the district. 


There shall be four divisions of the court. Headquarters of each division and 
the counties comprising each division are as follows: 


Name of Division Headquarters Counties 

Northern Division Elizabeth City Bertie - Hertford 
Camden Northampton 
Chowan Pasquotank 
Currituck Perquimans 
Dare Tyrrell 
Gates Washington 

Eastern Division Greenville - Beaufort Hyde 
Carteret Jones 
Craven Lenoir 
Edgecombe Martin 
Greene Pamlico 

. Halifax -Pitt 

Western Division Raleigh Cumberland Vance 
Franklin Wake 
Granville Wayne 
Harnett Warren 
Johnston Wilson 
Nash 
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Name of Division Headquarters Counties 
Southern Division Wilmington Bladen | Onslow | 
; Brunswick ; Pender 
Columbus Robeson 
Duplin Sampson 


New Hanover | 


Rule 3.03. Assignment of cases to a division. 


(a) Civil actions. The clerk shall assign all civil actions to a division when 


the action is filed or removed. If one or more plaintiffs are residents of this 


District, the clerk shall assign the case to the division in which the first named 
such plaintiff resides. If no plaintiff resides in the District and one or more 
defendants reside in the District, the clerk shall assign the action to the 
division in which the first named such defendant resides. In the event no party 


resides in the District but the claim is alleged to have arisen in the District or 
_to involve real property in the District, the clerk shall assign the action to the 
_ division in which such claim is alleged to have arisen or in which the real 


property is situated. In all other instances, a case shall be assigned to a 
division in the discretion of the clerk. 3 

(b) Criminal actions. The clerk shall assign all criminal indictments to a 
division when an indictment is filed or transferred. If the indictment alleges 
the crime occurred within the District, the clerk shall assign the action to the 
division in which the crime is alleged to have occurred. In cases where it is not 
alleged that the crime occurred in the District or in cases in which it is unclear 
in which division the alleged crime occurred, the clerk shall assign the 
indictment to the division in which the first named defendant, who resides 
within this District, resides. In all other instances, an indictment shall be 
assigned to a division in the discretion of the clerk. 

(c) Residence of corporation. For the purposes of this Local Rule, a corporate 
plaintiff shall be deemed to reside in the state in which it was incorporated and 
in the district and division in which it has its principal office; and, a corporate 
defendant shall be deemed to reside in the division in which the corporation is 
alleged (1) to be incorporated and have its principal office, or (2) to be licensed 
to do business or (3) to be doing business. ? 

(d) United States as plaintiff. For the purposes of this Local Rule, in cases 
where the United States, its agencies or officers acting in an official capacity, is 
oe plaintiff it shall be deemed that such plaintiff does not reside in this 

istrict. 


Rule 3.04. Court in continuous session. 


This court shall be in continuous session in all divisions of the District on all 
business days throughout the year. All matters of either a criminal or civil 
nature not reached at the regular sessions of court are deemed to be in an open 
status and subject to being called for disposition before the next regular session 
of court upon reasonable notice to the interested parties. 


_ Rule 3.05. Correspondence. 


Correspondence addressed to the court shall indicate that copies have been 
transmitted to all other parties and failure to transmit the same to all other 
arties may result in sanctions by the court. Such correspondence shall not 

fecome a part of the record in the case. 


Rule 3.06. Forms of pleadings, motions and documents. 
All pleadings, motions, discovery procedures, memoranda and other papers 


filed with the clerk or the court shall: 
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(a) be double-spaced on standard letter size (82 x 11) paper, with all typed 
matter appearing in at least 11 point type and not exceeding 61% by 9% inches; 

(b) state the court and division in which the action is pending; 

(c) bear, except for initial filing, the case number assigned by the clerk; 

(d) contain the caption of the case; 

(e) if applicable, state the title of the pleading, motion, discovery procedure 
or document and the federal statute or rule number under which the party is 
proceeding; 

(f) contain the individual name, firm name, address, telephone number, fax 
number and State Bar identification, where applicable, of all attorneys who 
appear for the filing party, including an attorney making a special appearance 
pursuant to Local Rule 2.05; 

(g) bear the date when signed by counsel; 

(h) be signed by counsel as required by Local Rule 2.04; 

(i) on all documents, the signature of parties and counsel shall be followed, 
on the line immediately below, by the typed or printed name in the exact form 
as the signature. In preparation of documents for signature by a judge or 
magistrate judge, a blank space shall be provided below the signature line in 
which the name may be typed or printed; and 

(j) have each page numbered sequentially. The following forms are examples 
to be followed: 


THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 
SOUTHERN DIVISION 


IN Ove leeees se Pe Ee 
(Civil) 
JAMES T. SMITH, ) 
Plaintiff ) 7 
) OFFER OF JUDGMENT 
VS. ) Rule 68, F.R.Civ.P. 
) 
AARON R. JONES et al., ) 
Defendants ) 
OR 
(Criminal) 
UNITED STATES OF AMERICA ) 
) 
VS. MOTION TO TRANSFER 
= PROCEEDINGS = 7 
) Rule 2i(a), FR.Crim.P. 
AARON T. JONES ) 
Defendant ) 
(Closing) 
This _______ day of January, 1990. 


John B. Counselor 

Attorney for Defendant 

Abbot, Ball and Counselor 
Attorneys at Law 

200 Main Street 

Post Office Box 50 

Raleigh, North Carolina 27602 
A/C(919) 878-8787 
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OF COUNSEL: 

James M. Jones 

Attorney for Defendant 
Jones, Jones and Jones 
Attorneys at Law 

1000 Broadway 

Post Office Box 500 

New York, New York 10050 
A/C(212) 555-1212 


Rule 3.07. Filing and service of papers. 


Unless otherwise specifically provided for, the original of all pleadings and 
other papers required to be filed or served shall be filed with the clerk in the 
office of the clerk in Raleigh, Fayetteville, New Bern or Wilmington regardless 
of the division to which the case is assigned. When the law requires a 
proceeding to be heard and determined by a district court of three judges, 
pleadings and other documents shall be filed in triplicate. In all cases, 
whenever a pleading (subsequent to the complaint) or other paper is required 
to be filed with the clerk or with the court, a copy thereof shall be served upon 
opposing parties as provided in Rule 5(b), F.R.Civ.P. 


Rule 3.08. Discovery materials not to be filed unless ordered or needed. 


Depositions upon oral examination and interrogatories, requests for docu- 
ments, notices to take a deposition, requests for admissions, and answers and 
responses thereto are not to be filed unless by order of the court or for use in 
the proceeding. All such papers must be served on other counsel or parties 
entitled to service of papers filed with the clerk. The party taking a deposition 
or obtaining any material through discovery is responsible for its preservation 
and delivery to the court if needed or so ordered. 


Rule 3.09. Change of address. 


All attorneys and pro se parties must notify the court within 10 days of any 
change of address. Failure to notify the court in a timely manner of an address 
change may result in dismissal of the action or the imposition of such other 
relief that the court deems just and proper. 


CASE NOTES 


Cited in Great Am. Ins. Co. v. Nye, 64 
Bankr. 759 (Bankr. E.D.N.C. 1986). 


Rule 4.00. Motion practice. 


Rule 4.01. Time for filing. 


All motions in civil cases except those relating to the admissibility of 
evidence at trial must be filed on or before 30 days following the conclusion of 
the period of discovery. If an extension of the original period of discovery is 
approved by the court, the time for filing motions is automatically extended to 
30 days after the new date. 


Rule 4.02. General requirements. 


All motions shall be concise and shall state precisely the relief requested. 
Motions shall conform to the general motions requirements, standards and 
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practices set forth in the applicable Federal Rules of Procedure and in Local 
Rule 3.06. Time for the filing of pre-trial motions in criminal cases is governed 
by Local Rule 44.00. . 

Rule 4.03. Motions relating to discovery and inspection. 


No motions to compel discovery will be considered by the court unless the 


motion sets forth, by item, the specific question, interrogatory, etc., objected to, 


along with the grounds supporting or in opposition to the objection. A discovery 
motion in a criminal action (Rule 16, F.R.Crim.P.) shall state that a request for 
discovery and inspection was made and denied. | 


Rule 4.04. Supporting memoranda. 


Except for motions which the clerk may grant as specified in Local Rule 9.00, 
all motions made other than in a hearing or trial shall be filed with an 
accompanying supporting memorandum in the manner prescribed by Local 
Rule 5.01. Where appropriate, motions shall be accompanied by affidavits or 
‘other supporting documents. 


CASE NOTES _ 


Cited in Sterling Forest Assocs. v. Barnett- 
Range Corp., 673 F. Supp. 1394 (E.D.N.C. 
1987). . 


Rule 4.05. Responses to motions. 


Any party may file a written response to any motion. The response may be 
a memorandum in the manner prescribed by Local Rule 5.01 and may be 
accompanied by affidavits and other supporting documents. When the re- 
sponse is not a memorandum, the written response shall be accompanied by a 
‘Supporting memorandum in the manner prescribed by Local Rule 5.01 and, 
when appropriate, by affidavits and other supporting documents. Responses 
and accompanying documents shall be filed within 20 days after service of the 
motion in question unless otherwise ordered by the court or prescribed by the 
applicable Federal Rules of Procedure. Responses and accompanying docu- 
ments relating to discovery motions shall be filed within ten (10) business days 
after service of the motion in question unless otherwise ordered by the court. 


CASE NOTES 


Stated in Boon Partners v. Advanced Fin. Co., 107 F.R.D. 112 (E.D.N.C. 1985); Joyner v. 
Concepts, Inc., 917 F. Supp. 392 (E.D.N.C. Abbott Labs., 674 F. Supp. 185 (E.D.N.C. 
1996). 1987); Boon Partners v. Advanced Fin. Con- 

Cited in Stevens v. Lawyers Mut. Liab. Ins. cepts, Inc., 917 F. Supp. 392 (E.D.N.C. 1996). 


Rule 4.06. Replies. 


(a) Non-discovery motions. Replies to responses are discouraged. However, 
except as provided in Local Rule 4.06(b), a party desiring to reply to matters 
initially raised in a response to a motion or in accompanying supporting 
documents shall file the reply within 10 days after service of the response, 
unless otherwise ordered by the court. 

(b) Discovery motions. Replies are not permitted in discovery disputes. See 
Rule 23.06(b). : : 
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Rule 4.07. Subsequently decided authority. 


A suggestion of subsequently decided controlling authority, without argu- 
ment, may be filed at any time prior to the court’s ruling and shall contain only 
the citation to the case relied upon if published or a copy of the opinion if the 
case is unpublished. 


Rule 4.08. Affidavits. 


Ordinarily, affidavits will be made by the parties and other witnesses and 
not by counsel for the parties. However, affidavits may be made by counsel for 
a party if the sworn facts are known to counsel or counsel can swear to them 
upon information and belief, and 

(a) the facts relate solely to an uncontested matter; or 

(b) the facts relate solely to a matter of formality and there is no reason to 
believe that substantial evidence will be offered in opposition to the facts; or 

(c) the facts relate solely to the nature and value of the legal services 
rendered for the party by such counsel or counsel’s law firm; or 

(d) the refusal to accept the affidavit would work a substantial hardship on 
the party and the court finds that its acceptance of the affidavit would not be 
such as to require that counsel or counsel’s law firm be disqualified from 
continuing to appear for the party. 


Rule 4.09. Hearings on motions. 

Hearings on motions may be ordered by the court in its discretion. Unless so 
ordered, motions shall be determined without hearing. 
Rule 4.10. Frivolous or delaying motions. 

Where the court finds that a motion is frivolous or filed for delay, costs may 
be assessed against the party or counsel filing such motion. 
Rule 4.11. Motions for an extension of time to perform an act. 


All motions for an extension of time to perform an act required or allowed to 
be done within a specified time must show good cause, prior consultation with 
opposing counsel and the views of opposing counsel. The motion must be 
accompanied by a separate proposed order granting the motion. 


Editor’s note. — By amendment effective By amendment effective February 1, 1989, 
January 1, 1986, Rules 4.00 to 4.08 were Rules 4.07 to 4.09 were renumbered as 4.08 to 
renumbered as 4.01 to 4.09, respectively. 4.10, respectively. 

CASE NOTES 

Time for Response. — The federal rules indictment which defendant alleged were es- 
permit a court to set a time other than that sential to the preparation of his defense, but 
provided in Fed. R. Civ. P., Rule 56(c) in which provided no hint of legal analysis to support 
a party must respond to a motion for summary his position and no citation to caselaw or other 
judgment, to forego any hearing on the motion, authority, the motion was filed in direct viola- 


and to promulgate local rules to that effect. tion of Rule 4.04. United States v. King, 121 
Byrd v. City of Fayetteville, 110 F.R.D. 71 F.R.D. 277 (E.D.N.C. 1988). 


(E.D.N.C. 1986), aff’d, 819 F.2d 1137 (4th Cir. Plaintiffs’ failure to file a supporting memo- 
1987). ‘randum to accompany any of their other mo- 
Failure to Provide Analysis or Caselaw. tions as required by Eastern District Local 


— Where defendant, in broad and conclusory Rule 4.04 justified denial of the motion. 
fashion, sought specification, through a bill of Plotkin v. Association of Eye Care Ctrs., Inc., 
particulars, of matters not set forth in the 710 F. Supp. 156 (E.D.N.C. 1989). 
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Response to Reply Struck. — Where 
plaintiff filed a memorandum in response to 
defendant’s reply and defendant then filed a 
Motion to Strike this memorandum, as this 
rule does not authorize the filing of a response 
to a reply, plaintiff’s memorandum in response 
to defendant’s reply was struck pursuant to 
Rule 12(f) of the Federal Rules of Civil Proce- 
dure. Simmons v. Al Smith Buick Co., 841 F. 


EASTERN DISTRICT COURT RULES 


Rule 5.00 


Supp. 168 (E.D.N.C. 1993). 

Applied in Plotkin v. Association of Eye 
Care Ctrs., Inc., 710 F. Supp. 156 (E.D.N.C. 
1989). 

_Quoted in Faircloth v. United States, 837 F. 
Supp. 123 (E.D.N.C. 1993). 

Cited in Sterling Forest Assocs. v. Barnett- 
Range Corp., 643 F. Supp. 530 (E.D.N.C. 
1986). 


Rule 5.00. Supporting memoranda. 


Rule 5.01. Form and content. 


A memorandum shall be in the form prescribed by Local Rule 3.06 and shall 
contain: . 7 

(a) a concise summary of the nature of the case; 

(b) a concise statement of the facts that pertain to the matter before the 
court for ruling; 

(c) the argument (brevity is expected) relating to the matter before the court 
for ruling with appropriate citations in accordance with Local Rules 5.02, 5.03, 
and 5.04; 

(d) copies of any decisions in cases cited as required by Local Rules 5.03 and 
5.04; and 

(e) where the supporting memorandum opposes a motion for summary 
judgment a short and concise statement of the material facts as to which it is 
contended that there exists a genuine issue to be tried. 


Rule 5.02. Citation of published decisions. 


Published decisions cited should include parallel citations, the year of the 
decision, and the court deciding the case. The following are illustrations: 
(1) hes Court Citation: Rawls v. Smith, 238 N.C. 162, 77 S.E.2d 701 

1953). 

a District Court Citation: Smith v. Jones, 141 F. Supp. 248 (E.D.N.C. 
1956). 

(3) Court of Appeals Citation: Smith v. Jones, 237 F.2d 597 (4th Cir. 1956). 

(4) United States Supreme Court Citation: Smith v. Jones, 325 U.S. 196, 65 
S.Ct. 1120, 89 L.Ed. 1154 (1956). If a petition for certiorari or an appeal was 
filed in the United States Supreme Court, the disposition of the case in that 
court should always be shown with parallel citations. For example: Carson v. 
Warlick, 238 F.2d 724 (4th Cir. 1956), cert. denied, 353 U.S. 910, 77 S.Ct. 665, 
1 L.Ed.2d 664 (1957). | 


Rule 5.03. Citation of decisions not appearing in certain published reports. 


Decisions published outside the West Federal Reporter System, the official 
North Carolina reports and the official United States Supreme Court reports 
(e.g. CCH Tax Reports, Labor Reports, U.S.P.Q., reported decisions of other 
states or other specialized reporting services) may be cited if the decision is 
furnished to the court and to opposing parties or their counsel when the 
memorandum is filed. ; 


Rule 5.04. Citation of unpublished decisions. 


Unpublished decisions may be cited only if the unpublished decision is 
furnished to the court and to opposing parties or their counsel when the 
memorandum is filed. The unpublished decision of a United States District 
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Court may be considered by this court. The unpublished decision of a United 
States Circuit Court of Appeals will be given due consideration and weight but 
will not bind this court. Such unpublished decisions should be cited as follows: 
United States v. John Doe, 5:94-50-CR (or CV) (E.D.N.C. January 7, 1994) and 
United States v. Norman, No. 74-2398 (4th Cir. June 27, 1975). 


Rule 5.05. Length of memoranda. 


Except as otherwise provided by Local Rule 23.06, memoranda in support of 
or in opposition to a motion (other than a motion regarding discovery) shall not 
exceed thirty (30) pages in length without prior court approval. Memoranda in 
support of or in opposition to a discovery motion shall not exceed ten (10) pages 
in length without prior court approval. Reply memoranda (where allowed) 
shall not exceed ten (10) pages in length without prior court approval. These 
limitations apply to memoranda submitted in connection with an appeal in a 
bankruptcy proceeding. 


CASE NOTES 


Applied in United States v. One 1985 
Mercedes Benz Auto., 716 F. Supp. 211 
(E.D.N.C. 1989). 


Rule 6.00. Jurors. 
Rule 6.01. Jury lists. 


When the jury for a session of the court is drawn, the clerk shall furnish a 
copy of the list to members of the bar of this court upon their request therefor. 
The list shall set out the name, address, occupation and employer of each juror 
and, where available, the name, address, occupation and employer of the 
spouse of each juror. The jurors and their families shall not be contacted, either 
directly or indirectly, in an effort to secure information concerning the 
background of any member of the jury panel. When the jurors are seated in the 
jury box, a chart or list shall be furnished by the clerk to the parties or their 
counsel, showing the name and seating assignment of each juror. 


Rule 6.02. Examination of jurors. 


The court shall conduct the examination of prospective jurors. Counsel shall 
file prior to trial a list of any voir dire questions counsel desires the court to ask 
the jury other than routine questions such as (1) the occupations and addresses 
of jurors and their spouses, (2) the identity and relation of jurors, the parties, 
counsel and witnesses and (3) the knowledge of the jurors concerning the case. 


Rule 6.03. Contact with trial jurors. 


Following the discharge of a jury from further consideration of a case, no 
attorney or party litigant shall individually or through an investigator or any 
person acting for such attorney or party litigant ask questions of or make 
comments to a member of that jury or the members of the family of such a juror 
that are calculated merely to harass or embarrass such a juror or member of 
- such juror’s family or to influence the actions of such a juror or a member of 
such juror’s family in future jury service. 


Legal Periodicals. — For article, “Jury Principle of Rule 606(b) Justified?,” see 66 
Misconduct, Jury Interviews, and the Federal N.C.L. Rev. 509 (1988). 
Rules of Evidence: Is the Broad Exclusionary 
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Rule 7.00. Release of information to news media. 


Rule 7.01. Court personnel. 


All court personnel, including but not limited to, the marshal and deput 
marshals and office personnel, the clerk and deputy clerks and office personnel, 
probation officers and office personnel, bailiffs, court reporters, and the judges’ 
and magistrate judges’ office personnel, are prohibited from disclosing to any 
person, where it can reasonably be expected to be disseminated by means of 
public communication, without authorization of the court, information relating 
to any pending matter, civil or criminal, that has not been filed as a part of the 
public records of the court. This proscription applies to the divulgence of any 
information concerning arguments and hearings held in chambers or other- 
wise outside the presence of the jury or the public. 


Rule 7.02. Copies of public records. 


The members of the news media and others may obtain copies of all public 
records from the clerk upon payment of copying fees. 


Rule 7.03. Criminal matters. 


In addition to the provisions of this Local Rule 7.00, the provisions of Local 
Rule 45.00 shall apply to all criminal matters. | 


Rule 8.00. Photographing and reproducing court proceedings. 


The taking of photographs in the courtroom, court offices or in the corridors 
immediately adjacent thereto, during judicial proceedings or during any recess 
of the court, and the transmitting or sound-recording of such proceedings for 
broadcasting by radio or television shall not be permitted. Proceedings 
designated and conducted as ceremonies, such as naturalization proceedings, 
the administration of oaths of office to officers of the court, presentation of 
portraits and other ceremonial occasions, may be photographed in or broadcast — 
from the courtroom, with the permission and under the supervision of the 
court. . 


Rule 9.00. Powers and duties of the clerk. 


Rule 9.01. Approval of security. 


The clerk or deputy clerk is authorized to approve all recognizances, 
stipulations, bonds, guaranties, or undertakings, in the penal sum prescribed 
by statute or order of the court, whether the security be property, or personal 
or corporate surety. 


Rule 9.02. Seizure of person or property. 


All acts and duties pertaining to the seizure of person or property as 
provided by the law of the State of North Carolina authorized to be done by a 
judge or the clerk of the state court may be done in like cases by a judge of this 
court or the clerk of this court, respectively. | 


Rule 9.03. Orders and judgments. 


The clerk or deputy clerk is authorized to enter the orders and judgments 
listed below without further direction of the court. However, such action may 
be suspended, altered or rescinded by the court for cause shown. 
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(a) Consent orders for substitution of attorneys. 

(b) Orders enlarging time periods in civil actions authorized to be entered by 
the court by Rule 6(b), F.R.Civ.P. 

(c) Orders extending for a reasonable amount of time the period within 
which an act must be performed under the local rules of this court. 

(d) Consent order dismissing an action, except in bankruptcy proceedings 
and in cases to which Rule 23(c) F.R.Civ.P. and Rule 66, F.R.Civ.P. apply. 

(e) Orders cancelling liability on bonds. 

(f) Orders changing the time of opening and adjourning court in the absence 
of the judge. 
eens by default as provided for in Rule 55(a) and 55(b)(1), 

.R.Civ.P. 3 | 

(h) Orders authorizing service of process by a person other than a United 
States Marshal pursuant to Rule 4(c), F.R.Civ.P. | 

(i). Certification of law students and supervising attorneys pursuant to Local 
Rule 13.00. | ; 7 | 

G) Any other motion, rule or order which may be granted of course or 
without notice. | 
_(k) Pursuant to the provisions of 28 U.S.C. § 956, the clerk or a deputy clerk, 
when there is need to serve a complaint and attachment upon a vessel, or any 
other process incident to admiralty and maritime claims, either in rem or in 
personam, are empowered to grant and enter an order authorizing any sheriff 
or any deputy sheriff, or other suitable person, to serve all such process. 


CASE NOTES 


Stated in Boon Partners v. Advanced Fin. 
Concepts, Inc., 917 F. Supp. 392 (E.D.N.C. 
1996). ; 


Rule 9.04. Handling of exhibits. 


_ The clerk shall be the custodian of all exhibits admitted into evidence. Upon 
ten days notice by mail to counsel for all parties, the clerk may, within 30 days 
after the entry of final judgment, destroy or otherwise dispose of the exhibits. 


Rule 9.05. Deposit of registry funds in interest-bearing accounts. 


Whenever an order of court directs the clerk to place registry funds into 
interest-bearing accounts, counsel shall confer with the clerk, within five days 
after receipt of the order, concerning the manner and place of investment. If 
counsel and the clerk do not agree, the clerk shall seek further direction from 
the court. No officer or employee of this court shall incur any liability for failure 
to invest or for improper investment unless counsel have complied with their 
obligations under this local rule. | 


Rule 9.06. Court libraries. 


The clerk shall maintain the court libraries in the district. Use of the 
facilities is limited to judicial officers, court staff and members of the bar of this 
court. Books shall not be removed from the library without the consent of the 
person responsible for the maintenance of the particular library, and shall not 
be removed from the courthouse under any circumstances. A violation of this 
rule shall be punishable as for contempt of court. 
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Rule 9.07. Jurisdictional agreements with other courts. 


The clerk shall maintain all jurisdictional agreements entered into by the 
Chief District Judge of this court and the Chief District Judge of any other 
United States District Court and a copy of such agreements shall be furnished 
to counsel upon request. 


Rule 9.08. Handling of sealed documents. 


A party desiring to file material under seal must first file a motion seeking 
leave to file the information under seal. At the time the motion to file the 
material under seal is filed, the proposed sealed material shall be stamped 
received and placed in a locked file cabinet. If the motion to file material under 
seal is allowed, the sealed material shall be filed nunc pro tunc as of the date 
it was originally received. If the motion to file the material under seal is 
denied, the movant will be given an option of retrieving the material or having 
it filed publicly nunc pro tunc as of the date it was originally received. When 
the material is filed under seal, the docket will indicate generically the type of 
document filed under seal but it will not contain a description that would 
disclose its identity. Within 30 days after the case is closed, counsel must 
retrieve the sealed documents. Failure to retrieve the sealed documents will 
result in the documents being unsealed and available for public inspection. 


Rule 10.00. Sureties. 


Rule 10.01. Security. 


Except as otherwise provided by law, every recognizance, stipulation, bond, 
guaranty, or undertaking shall be with security that consists of either (1) cash 
or negotiable government bonds, or (2) one or more sureties, as provided by law 
or the applicable Federal Rules of Procedure. A judge may enter pertinent 
orders restricting any bonding company or surety company from being ac- 
cepted as surety upon any bond in any case or matter in this district. . 


Rule 10.02. Use of real property as security. 


Whenever a surety seeks to justify assets by demonstrating ownership of 
real property, a judge or magistrate judge shall determine by satisfactory 
evidence that the property is of sufficient unencumbered value to protect the 
interests of the adverse party. | 


Rule 10.03. Prohibited sureties. 


Members of the bar, administrative officers and employees of this court, and 
the marshal and deputies and assistants thereto shall not act as surety in any 
matter, criminal or civil, pending in this court. 


Rule 11.00. Civil rights actions by prisoners under 42 U.S.C. § 1983. 


All complaints on behalf of state prisoners seeking relief under 42 U.S.C. 
§ 1983 and federal prisoners challenging conditions of confinement shall be 
filed with the clerk in compliance with the instructions of the clerk and on the 
appropriate form available without charge. An original and one copy of the 
complaint for the court and one copy of the complaint for each defendant 
named in the action shall be filed. 
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CASE NOTES 


Cited in Owens-El v. United States Att’y 
Gen., 759 F.2d 349 (4th Cir. 1985). 


Rule 12.00. Habeas corpus actions (28 U.S.C. § 2254) and 28 U.S.C. 
§ 2255 motions. 


All petitions on behalf of prisoners seeking relief under 28 U.S.C. § 2254 and 
2255 shall be filed with the clerk in compliance with the instructions of the 
clerk and on the appropriate form available without charge. Such proceedings 
pe be governed by the rules promulgated by the United States Supreme 

ourt. 


Rule 13.00. Student practice rule. 


Rule 13.01. Compliance with rule. 


Students may participate as counsel in civil and criminal cases in this court 
subject to their compliance with all of the requirements of this Local Rule 
13:00. 


Rule 13.02. Eligibility. 


An eligible student must: 

(a) be duly enrolled in a law school; 

(b) have completed at least three semesters of legal studies; 

(c) have knowledge of the Federal Rules of Civil and Criminal Procedure, 
the Federal Rules of Evidence, the Code of Professional Responsibility, and the 
Local Rules of this court; 

(d) be supervised by a supervising attorney as defined in Local Rule 13.03; 

(e) be certified by the Dean of the Law School where the student is enrolled, 
or the Dean’s designee, as being of good character, sufficient legal ability, and 
adequately trained to fulfill the responsibilities of a legal intern to both the 
client and the court; 

(f) be certified by the court to practice pursuant to this Local Rule 13.00; 
and, 

(g) decline personal compensation for his or her legal services from a client 
or any other source. 


Rule 13.03. Supervising attorney. 


A supervisor must: 

(a) either (1) have faculty or adjunct faculty status at a law school at which 
a portion of the supervisor’s duties includes supervision of students in a 
clinical program; or (2) be a member of the bar of this court for at least two 
years, who in the determination of the court, is competent to carry out the role 
of supervising attorney; 

(b) be admitted to practice in this court; 

(c) be certified by the court as a student supervisor; 

(d) be present with the student at all times in court, and at other proceed- 
ings in which testimony is taken; 

(e) co-sign all pleadings or other documents filed with the court; 

(f) assume full personal and professional responsibility for a student’s 
guidance and any work undertaken and for the quality of the student’s work, 
and to be available for consultation with represented clients; 
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(g) assist and counsel the student in ‘activities mentioned in Local Rule 
13.05, and review such activities with the student, all to the extent required for 
proper practical training of the student and the protection of the client; and 

(h) supplement oral or written work of the student as necessary to insure - 
proper representation of the client. 


Rule 13.04. Certification of student and supervisor. 


(a) Student. The court’s certification of a student to practice under this Local 
Rule 13.00 shall be filed with the clerk and shall remain in effect for 18 months 
or until the student graduates from law school, whichever is earlier. Certifi- 
cation to appear generally or in a particular case may be withdrawn by the 
court at any time, in the discretion of the court, and without any showing of 
cause. 

(b) Supervising attorney. Certification of the supervising attorney shall be 
filed with the clerk, and shall remain in effect indefinitely unless withdrawn \ by 
the court, in its discretion, and without any showing of cause. 


Rule 13.05. Activities. 


A certified student may under the personal supervision of his or her 
supervisor: 

(a) represent any client including federal, state or local governmental 
bodies, if the client on whose behalf the certified student is appearing has 
consented in writing to that appearance and the supervising lawyer has given 
written approval of that appearance; 

(b) represent a client in any criminal, civil or administrative matter; 
however, the court retains the authority to limit a student’s participation in 
any individual case; 

(c) in connection ‘with matters in this court, engage in other. activities on 
behalf of the client in all ways that a licensed attorney may, under the general 
supervision of the supervising lawyer; however, a student shall make no 
binding commitments on behalf of a client absent prior client and supervisor 
approval, and in any matters, including depositions, in which testimony is 
taken the student must be accompanied by the supervising lawyer. Documents 
or papers which are filed shall be read, approved, and co-signed. by the 
supervising lawyer. The court retains the authority to establish exceptions to 
such activities; and, 

(d) prior to oral participation by a certified student in a hearing or trial, the 
supervising attorney shall provide the court with a written statement of the 
scope of participation anticipated on the part of the certified student. 


Rule 14.00. Naturalization. 


Petitions for naturalization will be considered and acted upon, and appro- 
priate ceremonies conducted in connection therewith, on Wednesday of the 
first week of any regular session of court at which naturalization hearings are 
set, beginning at 2:00 o’clock P.M., unless otherwise ordered by the court. The 
court may at other times, in its discretion, for good cause shown, and upon 
reasonable prior notice by the applicant to the Immigration and Naturalization 
Service, consider and act upon petitions for naturalization by members of the 
armed services, seamen on merchant vessels registered under the laws of the 
United States, and members of the immediate families and dependents of such 
personnel, and in other exceptional cases. 
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Rule 15.00. Sanctions. 


If an attorney or any party fails to comply in good faith with any local rule 
of this court, the court in its discretion may impose sanctions. 


- Rule 16.00. Taxation of juror costs. 


Rule 16.01. Settlement before trial. 


Whenever a civil action scheduled for jury trial is settled or otherwise 
disposed of in advance of the actual trial, then, except for good cause shown, 
juror costs for one day shall be assessed equally against the parties and their 
counsel or otherwise assessed or relieved as directed by the court. Juror costs 
include attendance fees, per diem, mileage, and parking. No juror costs will be 
assessed if notice of settlement or other disposition of the case is given to the 
court one full business day prior to the scheduled trial date. In asbestos-related 
litigation, notice must be given to the court five full business days prior to the 
scheduled trial date. 


Rule 16.02. Settlement before verdict. 


Except upon a showing of good cause, the court shall assess the juror costs 
equally against the parties and their counsel whenever a civil action proceed- 
ing as a jury trial is settled at trial in advance of the verdict. The judge may, 
in his discretion, direct that the juror costs be relieved or that they be assessed 
other than equally among the parties and their counsel. 


Rules 17.00 to 19.00. Reserved for future purposes. 
Il. CIVIL RULES 


Rule 20.00. Minors and incompetents as parties. 


Rule 20.01. Representation. 


Representation of minor and incompetent parties in a civil action shall be in 
accordance with Rule 17(c), F.R.Civ.P. Appointments of guardians ad litem by 
any state court shall satisfy the requirements of the Federal Rules of Civil 
Procedure unless the court finds that the interests of the parties so represented 
are not being adequately protected. 


Rule 20.02. Settlement or dismissal of actions. 


No civil action to which a minor or incompetent person is a party shall be 
compromised, settled, discontinued, or dismissed without an Order of Approval 
entered by the court. It shall be the responsibility of counsel for the minor or 
incompetent parties to prepare a proposed Order of Approval for submission to 
the court. The Order of Approval shall bear the written consent of (1) counsel 
for all the parties to the action, (2) the legal representative of minor or 
incompetent parties, and (3), in the case of minors, at least one of the natural 
parents or persons standing in loco parentis. Unless otherwise ordered by the 
_ court, the Order of Approval shall contain statements as to the following: 

(a) that all parties are properly represented and are properly before the 
court; that no questions exist as to misjoinder or nonjoinder of parties; and that 
the court has jurisdiction over the subject matter and the parties; 

(b) if the minor or incompetent parties are plaintiffs, a summary of conten- 
tions sufficient to show that the complaint states a claim upon which relief can 
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~ 


be granted; if the minor or incompetent parties are defendants, a statement of 
contentions sufficient to show that no affirmative defenses could clearly be 
raised in bar of recovery; 7 ane 

(c) asummary of services rendered by counsel for the minor or incompetent 
parties, along with an opinion as to the fairness and reasonableness of the 
settlement, if any; and 

(d) in cases involving claims for personal injuries asserted by minor or 
incompetent parties, an estimate of actual and foreseeable medical, hospital 
and related expenses and a statement by an examining physician setting forth 
the nature and extent of the plaintiff's injuries, extent of recovery and 
prognosis. 


Rule 20.03. Approval of counsel fees and payment of judgments. 


In its Order of Approval, the court shall approve or fix the amount of the fee 
to be paid to counsel for the minor or incompetent parties and make 
appropriate provision for the payment thereof. The Order of Approval shall 
also provide the manner in which judgments, if any, are to be paid and may 
make specific provisions for the payment of medical, hospital and similar 
expenses when allowed by applicable law. 


Rule 21.00. Consent of parties to civil trial jurisdiction of magistrate 
judges. 


(a) Unless the judge to whom a civil action is assigned directs otherwise, the 
clerk shall routinely assign to a magistrate judge cases in which all parties 
consent to the exercise of civil trial jurisdiction pursuant to 28 U.S.C. § 636(c). 

(b) Appeals from a judgment of a magistrate judge pursuant to 28 U.S.C. 
§ 636(c)(4) shall lie to the judge to whom the case was originally assigned. 


Rule 22.00. Subsequent litigation by parties proceeding in forma 
pauperis. 


A plaintiff who has proceeded unsuccessfully in forma pauperis and had the 
costs of that litigation taxed against him must demonstrate that he has paid or 
made a reasonable effort to pay those costs prior to being authorized to proceed 
again in forma pauperis. 


Rule 23.00. Civil discovery. 


Rule 23.01. Conducting discovery. 


In all civil actions, the parties shall schedule and conduct discovery in 
accordance with the order entered pursuant to Rule 16, F.R.Civ.P. All discovery 
motions and requests shall be propounded so as to allow the respondent 
sufficient time to answer prior to the time when discovery is scheduled to be 
completed. To shorten discovery time, it is expected that discovery procedures 
will proceed concurrently. After the time for completing discovery has expired, 
further discovery may proceed only by order of the court and may, in no event, 
interfere with the conduct of either the final pre-trial conference or the trial. 


Rule 23.02. Numbering discovery procedures. 


Each time a particular discovery procedure is used, it shall be sequentially 
numbered (e.g., “First Set,” “Second Set,” “First Request,” “Second Request,” 
etc.) so that it will be distinguishable from a prior procedure. 
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Rule 23.03. Form of interrogatories, responses and objections. 


All interrogatories shall be served on opposing counsel. Three copies shall be 
served on counsel for the respondent. There shall be sufficient space following 
each question in which the respondent shall state the response. If the space 
provided is not sufficient, additional pages shall be attached. An objection to an 
interrogatory shall be made by stating the objection and the reason therefore 
in the space provided for the response. Before serving the interrogatories 
containing the responses and objections, if any, the responding party shall 
attach thereto a cover sheet containing a statement (1) that each response 
separately and fully answers each interrogatory, except those to which objec- 
tions are made, and (2) the capacity, if any, in which such respondent is acting, 
which statement shall be signed and verified by the respondent. Where there 
are objections, there shall be attached to the interrogatories a second sheet, 
signed by counsel making such objection, stating the number of each such 
interrogatory and incorporating by reference the reason stated for each 
objection. 


Rule 23.04. Depositions for use at trial. 


Depositions de bene esse shall not be regarded as being within the rules 
applicable to discovery. 


Rule 23.05. Deposition exhibits. 


The parties are encouraged to mark all deposition exhibits consecutively 
during discovery without reference tothe deposition taken or the party using 
the exhibit. 


Rule 23.06. Discovery disputes — Expedited briefing schedule. 


Any motion relating to a discovery conflict shall be handled on an expedited 
basis: 

(a) Memoranda in support or in opposition to a discovery motion shall not 
exceed ten (10) pages in length. 

(b) Responses and accompanying documents relating to discovery motions 
shall be filed within ten (10) days after service of the motion in question unless 
otherwise ordered by the court. 

(c) Replies are not permitted in discovery disputes. 

(d) In any instance in which oral argument is scheduled, counsel shall be 
given the option of oral presentations by telephone in lieu of a live appearance. 


Rule 23.07. Exception from Rule 26(a)(1), FR.CIV.P. 


The provisions of F.R.Civ.P. 26(a)(1) (December 1, 1993) shall not be 
applicable to civil actions in this Court. Any references to F.R.Civ.P. 26(a)(1) in 
other portions of the Rules of Civil Procedure may be disregarded. As a result 
of the Court’s election not to follow F.R.Civ.P. 26(a)(1), the following rules are 
adopted to implement the Rules of Civil Procedure: 

(a). Written discovery, in the form of interrogatories, requests for admission, 
or requests for production of documents, may be served with the summons and 
complaint. In that instance, answers, objections, or written responses to any of 
these forms of discovery shall be served within 45 days after service of the 
summons and complaint on the defendant receiving such discovery. 

(b) Through appropriate written discovery, a party may obtain discovery of 
the existence and contents of any insurance agreement under which any 
person carrying on an insurance business may be liable to satisfy part or all of 
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a judgment which may be entered in an action or to indemnify or reimburse for 
payments made to satisfy the judgment. The discovery permitted shall include 
inspection and copying of such agreement pursuant to F.R.Civ.P. 34. Informa- 
tion concerning the insurance agreement is not by reason of disclosure 
admissible in evidence at trial. For purposes of this subparagraph, an 
application for insurance shall not be treated as part of an insurance 
agreement. | | 

(c) In accordance with F.R.Civ.P. 16(b), this Court will routinely issue a 
request for a discovery plan and will thereafter enter a scheduling order. The 
planning meeting of counsel required by F.R.Civ.P. 26(f) and the report of 
counsel contemplated by said rule are a mandatory part of the process of 
formulating a scheduling order. A report in the form hereinafter set forth shall 
be sufficient to comply with F.R.Civ.P. 26(f), although the parties may include 
greater detail or additional topics. If the parties cannot agree on a joint report, 
each party shall file a separate Rule 26(f) report setting forth its position on 
disputed matters. : 


Rule 24.00. Final civil pre-trial conference. 


Rule 24.01. Scheduling and notice. 


A final pre-trial conference shall be scheduled in every civil action after the 
time for discovery has expired. The Clerk shall give at least 25 days notice of 
such conference. i ; 

In the Court’s discretion and upon request of any party or on the Court’s own 
initiative, a preliminary or “working” pre-trial conference may be scheduled. 


Rule 24.02. Preparation by counsel for final pre-trial conference. 


At least ten days prior to the final pre-trial conference, trial counsel for each 
of the parties shall confer and prepare a proposed final pre-trial order. It shall 
be the duty of counsel for the plaintiff to arrange for this conference. In the 
absence of an agreement to the contrary, the conference of attorneys shall be 
held in the office of the attorney nearest the headquarters of the division to 
which the action has been assigned. Each counsel shall bring to the conference 
copies of exhibits to be introduced into evidence, lists of witnesses to be called, 
and designations of discovery material to be used at trial. To the extent this 
local rule is in conflict with F.R.C.P. 26(a)(3), this rule shall take precedence. 


Rule 24.03. Form of pre-trial order. 


The pre-trial order shall be prepared in one sequential document without 
reference to attached exhibits or schedules and shall contain the following in > 
five separate sections, numbered by roman numerals, as indicated: ; 

(a) I. Stipulations. Stipulations covering jurisdiction, joinder, capacity of the 
parties, all relevant and material facts, legal issues and factual issues. 

(b) IT. Contentions. Contentions covering matters on which the parties have 
been unable to stipulate, including jurisdiction, misjoinder, capacity of the 
parties, relevant and material facts, legal issues and factual issues. Claims 
and defenses as to which no contentions are listed in the pre-trial order are 
deemed abandoned. 

(c) III. Exhibits. A list of exhibits that each party may offer at trial, 
including any map or diagram, numbered sequentially, which numbers shall 
remain the same throughout all further proceedings. Copies of all exhibits 
shall be provided to opposing counsel not later than the attorney conference 
provided for in Rule 24.02. The court may excuse the copying of large maps or 
other exhibits. Except as otherwise indicated in the pre-trial order, it will be 
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deemed that all parties stipulate that all exhibits are authentic and may be 
admitted into evidence without further identification or proof. Grounds for 
objection as to authenticity or admissibility must be set forth in the pre-trial 
order. When practicable, trial exhibits should carry the same number as in the 
depositions and references to exhibits in depositions should be changed to refer 
to the trial exhibit number. 

(d) IV. Designation of pleadings and discovery materials. The designation of 
all portions of pleadings and discovery materials, including depositions, 
interrogatories and requests for admission that each party may offer at trial by 
reference to document volume, page number, and line. Objection by opposing 
counsel shall be noted by document volume, page number and line, and 
reasons for such objections shall be stated. It is not necessary to designate a 
deposition, or any portion of a deposition, that is to be used solely for 
cross-examination. 

(e) V. Witnesses. A list of the names and addresses of all witnesses each party 
may offer at trial, together with a brief statement of what counsel proposes to 
establish by their testimony. 


Rule 24.04. Conduct of the final pre-trial conference. 


me Purpose. To resolve any disputes concerning the contents of the pre-trial 
order. 

(b) Counsel shall be fully prepared to present to the court all information 
and documentation necessary for completion of the pre-trial order. Failure to 
do so shall result in the sanctions provided by this rule. 

(c) Sanctions. Failure to comply with the provisions of Rule 24.04(b) may 
_ result in the imposition of a monetary fine not to exceed $250.00 against the 
offending counsel and may result in any other sanction allowable by the 
Federal Rules of Civil Procedure against the parties or their counsel. 

(d) Counsel for all parties shall be responsible for preparing the final 
pre-trial order and presenting it to the Court properly signed by all counsel at 
a time designated by the Court. Upon approval by the Court, the original shall 
be filed with the Clerk. Failure to provide a unified pre- -trial order may result 
in sanctions being imposed against all parties to the action. : 

(e) To the extent this local rule j is in conflict with F.R.C.P. 26(a)(3), this rule 
shall take precedence. 


Rule 24.05. Sample pre-trial order. 


A pre-trial order in the following form shall be sufficient to comply with these 
rules: 


JOHN DOE, by his guardian 
ad litem, JANE DOE 


No. 5:94-CV-125-F 


) 

) 

Plaintiff ) 

) 

V. ) PRE-TRIAL ORDER 
| ) | 

XYZ CORPORATION ) 
Defendant as) 


Date of Conference: August 12, 1990 


Appearances: John Y. Lawyer, Raleigh, North Carolina for plaintiff; 
Sam X. Attorney, Fayetteville, North Carolina for defendant. 


I. STIPULATIONS. 


A. all parties are properly before the court; 
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B. the court has jurisdiction of the parties and of the subject matter; 
C. all parties have been correctly designated; 
D. there is no question as to misjoinder or nonjoinder of parties; 
E. plaintiff, a minor, appears through his guardian; 
F. Facts: 
1. Plaintiff is a citizen of Wake County, North Carolina. 
2. Defendant is a New York corporation, licensed to do business and 
doing business in the State of North Carolina. 
G. Legal Issues: 
May a nine-year old minor be guilty of contributory negligence? 
H. Factual Issues: 
1. Was plaintiff injured and damaged by the negligence of the defen- 
dant? 
2. What amount, if any, is plaintiff entitled to receive of defendant as 
compensatory damages? 


II. CONTENTIONS. 


A. Plaintiff 
1. Facts: 

(a) That Richard Roe was driving defendant’s truck as defendant’s 
agent. 

(b) That Richard Roe was negligent in that he drove at an excessive 
speed and while under the influence of intoxicating liquor. 

2. Factual Issues: 
What amount, if any, is plaintiff entitled to recover of defendant as 
punitive damages? 
B. Defendant 
1. Facts: 

That Richard Roe, a former Fava took defendant’s truck without 
authorization and, at the time of the accident, was not the agent or 
employee of defendant. 

2. Factual Issues: . 

Did plaintiff, by his own negligence, contribute to his injury and 

damage? 


Ill. EXHIBITS. 
A. Plaintiff 


Number Title Objection 
1 Patrol Report Hearsay 
2 Photo of Plaintiff 

B. Defendant 
Number Title Objection 
1 Photo of Scene 
2 Scale Model 


IV. DESIGNATION OF PLEADINGS AND DISCOVERY MATERIALS 
A. Plaintiff 


Document Portion | Objection Reason 
Plaintiff's Nos. 1, 8 and No. 8 Privilege 
first set of 9 } 
interrogatories 
Deposition Vol. 1, line Line 6, p. 1 Hearsay 
of Richard Roe 6, p. 1 thru thru line 2, 

line 5, p. 6 Dab 
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B. Defendant 
None 

V. WITNESSES 
A. Plaintiff 


Name Address Proposed testimon 
John Jones 615 Rains Street Facts surrounding accident, 


Raleigh, N.C. extent of 
Frank Flake Selma, N.C. Speed of defendant’s 
Joe Rock Temple, AR. vehicle, intoxication of driver 


_ B. Defendant 
All witnesses listed by plaintiff. 


Name Address Proposed testimon 
Sam Smith 4 Appian Way Facts surrounding the 
Rome, Italy theft by driver 
of the vehicle 
TRIAL TIME ESTIMATE: _________ days 


JOHN Y. LAWYER 
Counsel for Plaintiff 


SAM X. ATTORNEY 
Counsel for Defendant 


APPROVED BY: 


WALLACE W. DIXON 
U.S. MAGISTRATE JUDGE 


, 1994 


Rule 25.00. Attorney preparations for civil trial. 


Five business days preceding the first day of the session at which a civil 
action is set for trial, counsel for all parties shall file with the clerk: : 


Rule 25.01. Jn all cases. 


(a) A concise memorandum of authorities on all anticipated evidentiary 
questions and on all contested issues of law; 

(b) Motions relating to the admissibility of evidence; however, no party shall 
be required to file a written response to a motion in limine which is filed after 
the pre-trial conference has taken place. 


Rule 25.02. In jury cases. 


(a) A list of all voir dire questions as required by Local Rule 6.02; 

(b) Requests for Jury Instructions. Those requests to Devitt & Blackmar (3d 
Ed.), 5th Circuit Pattern Instructions, and North Carolina Pattern Instruc- 
tions shall be by reference. All other requests shall contain citations to 
supporting authorities. 


Rule 25.03. In non-jury cases. 


Proposed findings of fact and conclusions of law. 
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Rule 25.04. Late developments in the case. 


Counsel shall immediately inform the court, opposing counsel and counsel in 
the next succeeding two cases on the calendar of any settlement or of any 
developments of an emergency which may necessitate a motion for continu- 


ance. 


CASE NOTES 


Responsibility of Conferring. — The re- 
sponsibility for arranging the attorney confer- 
ence to prepare for final pre-trial rests with 
the plaintiff. However, it is encumbent upon 
counsel to confer and prepare for the confer- 
ence. An attorney opposed only by a pro se 
litigant is not permitted to sit back blithely 
and not discharge the responsibility to confer 
simply because there is not an attorney on the 
other side. Harrell v. United States, 117 ER. D. 
86 (E.D.N.C. 1987). 

Exchange of Witness Lists. — One of the 
most immediate tasks for responsible counsel 
in preparing for any case is to seek to inter- 
view those witnesses involved in the transac- 
tions which form the basis for the litigation. 


The courts clearly recognize the importance of 
this task by demanding, at a minimum, that 
counsel exchange witness lists well in advance 
of trial. United States v. Stroop, 121 F.R.D. 269 
(E.D.N.C. 1988). 

Abandonment of Cause of Action. — 
Separate cause of action for “emotional dis- 
tress” in complaint seeking damages for 
wrongful death was not mentioned in the pre- 
trial order and was deemed abandoned under 
subdivision (b) of this rule. Livingston v. 
United States, 817 F. Supp. 601 (By D.N. C. 
1993). 

Cited in Southeastern Sav. & Loan Ae nN V. 
Rentenbach Constructors, Inc., 114 Bankr. 441 


(E.D.N.C. 1989). 
Rule 26.00. Civil trials. 


Rule 26.01. Opening statements. 


At the beginning of the trial, each party (beginning with the party having the 
burden of proof on the first issue) shall, without argument and in such 
reasonable time as the court allows, state to the court and the jury the 
following: 

(a) the substance of the claim, counterclaim, crossclaim or defense; and 

(b) what counsel contends the evidence will show. Parties not having the 
burden of proof on the first issue may elect to make an opening statement 
fey ea, prior to presenting evidence, rather than at the beginning of the 
trial. 


Rule 26.02. Witnesses. 


Counsel may not release a person from a subpoena without notice to 
opposing counsel and leave of court. A party objecting to the release of a person 
shall bear all costs incident to such person which arise subsequent to the 
request for release. The court may, in its discretion and in the interest of 
justice, permit a party to call and examine a witness not listed in the final 
pre-trial order. 


Rule 26.03. Exhibits. 


(a) All exhibits shall be premarked with stickers obtained from the clerk’s 
office with the sequential numbers as listed in the pre-trial order. Each exhibit 
introduced at trial shall contain the case number of the action on the exhibit 
sticker and a party designation where there are differing plaintiffs and 
defendants introducing exhibits. 

(b) Copies of all exhibits, properly bound, shall be provided to the court at 
the beginning of the trial. 
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(c) The original exhibit shall bear a sticker. After receipt into evidence, it 
shall remain in the custody of the courtroom deputy, except when being used 
by a witness or viewed by the jury. 

(d) Copies of all exhibits shall bear the photostatic image of the sticker or a 
typed or printed reproduction thereof. 

(e) Counsel are encouraged to provide one or more copies of exhibits for use 
by the jury. 

(f) Upon presentation of an exhibit to a witness, counsel shall announce to 
the court the exhibit number. The exhibit shall not be handed to opposing 
counsel. Should opposing counsel contend that a copy has not been provided or 
that the exhibit has been lost or misplaced, that shall be brought to the 
attention of the court. | , 


Rule 26.04. Closing argument. 


The court will set the times for closing argument after consultation with 
parties. Unless otherwise ordered by the court, the party with the burden of 
proof hau open and close the arguments. The opening argument may not be 
waived. 


Rule 26.05. Taking verdicts and polling the jury. 


The court may take the verdict of the jury in open court in the absence of any 
party or counsel. Unless the contrary affirmatively appears of record, it will be 
presumed that the parties were present or by their voluntary absence waived 
their presence. The jury will not be polled unless a party requests a poll at the 
time the verdict is taken or unless a poll is ordered by the court. 


Rule 27.00. Civil contempt. 


Rule 27.01. Rights of contemnor. 


In all cases of civil contempt, the contemnor shall have due notice of the 
contempt charges, opportunity to reply to the charges and notice of the date 
and place of hearing in open court from which the public shall not be excluded. 


Rule 27.02. Summary contempt proceedings. 


In contempt proceedings where the court may act summarily, the contemnor 
shall have the right to defend against the charges and to offer evidence in the 
form of affidavits. The movant shall have the right to offer similar evidence. 


Rule 27.03. Plenary contempt proceedings. 


In contempt proceedings where the court may not act summarily, the 

presentation of evidence is governed by Rule 1101 of the Federal Rules of 

Evidence. In no case of civil contempt, however, shall the parties be entitled to 

trial by jury, but rather the district judge before whom the matter is tried shall 

find the facts and enter a judgment or order in accordance with the provisions 
of the Federal Rules of Civil Procedure applicable to non-jury cases. 


Rule 28.00. Application for costs. 


All applications for costs must be made within 14 days after entry of 
judgment. Objections to applications for costs must be filed within 10 day 
after service of the application for costs. Replies are discouraged. ? 
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Rule 29.00. Exceptions from discovery provisions. 


FR.Civ.P. 26(f) shall not apply to the following types of cases: prisoner civil 
rights and habeas corpus actions, bankruptcy appeals, social security appeals, 
and asbestos litigation. 


Hil. ALTERNATIVE DISPUTE RESOLUTION 


Rule 30.00. Court-hosted settlement conferences. 


The Court, upon its own initiative or at the request of any party, may order 
a settlement conference at a time and place to be fixed by the Court. Upon 
request by all parties to an action, the Court shall order a settlement 
conference. A District Judge other than the Judge assigned to the case, or a 
Magistrate Judge, will normally preside at such a settlement conference. At 
least one attorney for each of the parties who is fully familiar with the case 
shall attend the settlement conference for each party. Each individual party or 
a representative of a corporate or governmental agency party with full 
settlement authority also shall attend the settlement conference. Other 
interested parties, such as insurers, shall attend through fully authorized 
representatives and are subject to the provisions of this Rule. The settlement 
conference Judge or Magistrate Judge may, however, upon prior written 
application, allow a party or representative having full settlement authority to 
be telephonically available. The parties, representatives and attorneys are 
required to be completely candid with the settlement conference Judge or 
Magistrate Judge so that he or she may properly guide settlement discussions. 
The Judge or Magistrate Judge presiding over the settlement conference may 
make such other and additional requirements of the parties and conduct the 
proceedings as shall seem proper to the Judge or Magistrate Judge in order to 
expedite an amicable resolution of the case. The settlement Judge or Magis- 
trate Judge will not discuss the substance of the conference with anyone, 
including the Judge to whom the case is assigned, and may excuse the parties 
or the attorneys from the conference any time. During the settlement confer- 
ence, the settlement Judge or Magistrate Judge also may confer ex parte with 
any parties, representatives or attorneys, to meet jointly or individually with 
the parties and/or representatives without the presence of counsel, and to elect 
to have the parties and/or representatives meet alone without the presence of 
the settlement Judge or Magistrate Judge or counsel with the specific 
understanding that any conversation relative to settlement will not constitute 
an pdmissian and will not be used in any form in the litigation or in the event 
of trial. ! : 


Rule 31.00. Summary trials. 


Rule 31.01. Eligible cases. 


The assigned Judge may, after consultation with counsel, refer for summary 
jury trial any civil case in which jury trial has been properly demanded. Either 
or both parties may move the Court to order summary jury trial; however, the 
Court will not require a party to participate against its will. 


Rule 31.02. Selection of cases. 


Cases selected for summary jury trial should be those in which counsel feel 
that a non-binding verdict by the jury could be helpful in a subsequent 
settlement negotiation. Since an investment of time by counsel and by the 
Court is necessary for the procedure, it should be used only in those cases that 
would take more than seven (7) trial days to try. 
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Rule 31.03. Procedural considerations. 


Summary jury trial is a flexible ADR process. The procedures to be followed 
should be determined by the assigned Judge in advance of the scheduled 
summary jury trial date, in light of the circumstances of the case and after 
consultation with counsel. The following matters should be considered by the 
assigned Judge and counsel in structuring a summary jury trial. 

a. Presiding judge. Either a District Judge or a Magistrate Judge may 
preside over a summary jury trial. During the process, the summary jury trial 
judge will ordinarily participate in on-going settlement negotiations and may 
have ex-parte conferences with each side. For this reason, normally a judge 
gner than the trial judge will be selected to preside over the summary jury 
trial. 2 

b. Submission of written materials. Counsel must submit proposed jury voir 
dire questions, jury instructions and briefs on any novel issues of law within 
three (3) working days before the date set for summary jury trial. In addition, 
counsel may also choose to submit other items, such as a statement of the case, 
stipulations, and exhibit lists. 

c. Attendance. Summary jury trials are effective in promoting settlement 
because, among other reasons, they give parties their “day in court” (meeting 
a need to voice their position in a public forum), and because they allow parties 
to see the merits of their opponent’s position. It is therefore critical that the 
parties and all other persons or entities involved in the settlement decision 
attend the summary jury trial. This includes all individual parties and 
representatives of corporations and other parties and insurers vested with full 
settlement authority. Since absence of any decision maker makes the process 
less likely to proceed, this attendance requirement can be waived only by order 
of the Court. 

d. Size of jury panel. The jury shall consist of 6 to 12 members. 

e. Voir dire. Each counsel may exercise a maximum of 2 peremptory 
challenges. There will be no alternate jurors. Counsel will be assisted in the 
exercise of challenges by a brief voir dire examination to be conducted by the 
Court. 

f. Transcript or recording. Upon consent of the parties, counsel may arrange 
for the proceedings to be recorded by a court reporter at his or her own expense. 
However, no transcript of the proceedings will be admitted in evidence at any 
subsequent trial unless the evidence would be otherwise admissible under the 
Federal Rules of Evidence. | | 

g. Conference between counsel. Prior to trial, counsel are to confer with 
regard to the use of physical exhibits, including documents and reports, and 
reach such agreement as is possible. Prior to the day of the summary jury trial, 
the court will hear all matters in dispute and make appropriate rulings. 

h. Timing. The summary jury trial should take no more than 1 and 1/2 days 
from jury selection to jury deliberation. In consultation with counsel before the © 
summary jury trial, the Court shall establish a scheme of time allotment for 
presentations by counsel. 

i. Case presentations. The attorney presentations shall be organized in the 
manner of a typical trial, except that no witness testimony will be allowed, 
absent the court’s permission. First, the plaintiff shall present an opening 
statement, followed immediately by defendant’s opening statement. Next, 
plaintiff and defendant shall present their cases-in-chief by informing the jury 
in more detail than the opening statement who the witnesses are and what 
their testimony would be. Finally, the plaintiff and then defendant will make 
closing arguments to the jury. Plaintiff may present a final rebuttal if his or her 
presentation time limit has not expired. The parties are free to divide their 
allotted time among the three trial segments as they see fit. 
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j. Manner of presentation. All evidence shall be presented through the 
attorneys for the parties. The attorneys may summarize and comment on the 
evidence and may summarize or quote directly from depositions, interrogato- 
ries, requests for admissions, documentary evidence and sworn statements of 
potential witnesses; however, no witness’ testimony may be referred to unless 
the reference is based upon one of the products of the various discovery 
procedures, or upon a written, sworn statement of the witness, or upon sworn 
affidavits of counsel that the witness would be called at trial and will not sign 
an affidavit, and that counsel has been told the substance of the witness’ 
proposed testimony by the witness. Demonstrative evidence, such as video- 
tapes, charts, diagrams, and models may be used unless the Court finds, on 
objection, that this evidence is neither admissible nor accurately reflects 
evidence which is admissible. 

k. Objections. Formal objections are discouraged. Nevertheless, in the event 
counsel makes a representation not supported by admissible evidence, an 
objection will be entertained. If such an objection is sustained, the jury will be 
instructed appropriately. 

l. Jury instructions. Jury instructions will be given in an abbreviated form, 
adapted to reflect the nature of the proceeding. The jury will be instructed to 
return a unanimous verdict, if possible. Barring unanimity, the jury may be 

instructed to submit a statement of each j juror’s findings. 
~  m. Jury deliberations. Jury deliberations should be limited in time. 

n. Settlement negotiations. While the summary jury is deliberating, the 
presiding Judge should direct the parties to meet and explore settlement 
possibilities. The Judge may participate in this process. 

o. Continuances. The proceedings may not be continued or delayed other 
than for short recesses at the discretion of the Court. 

p. Final determination. Although ordinarily non-binding in nature, counsel 
may stipulate among themselves that a consensus verdict by the summary 
jury will be a final determination on the merits of the case and judgment may 
be entered thereon by the Court. In addition, counsel may stipulate to any 
other use of the verdict that will aid in resolution of the case. For example, the 
parties should consider a bracketed settlement with specific minimum and 
maximum settlement amounts and being bound by the summary jury’s verdict 
within the brackets. . 

q. Trial. If the case does not settle as the result of the summary jury trial, 
it should proceed to trial on the scheduled date. 3 

r. Limitation on admission of evidence. The assigned Judge shall not admit 
at a subsequent trial any evidence that there has been a summary jury trial, 
the nature or amount of any verdict, or any other matter concerning the 
conduct of the summary jury trial or negotiations related to it, unless: 

(1) The evidence would otherwise be admissible under the Federal Rules of 
Evidence; or 

(2) The parties have otherwise stipulated. 

s. Purpose. These rules shall be construed to secure the just, speedy, 
effective, and inexpensive conclusion of the summary trial procedure. Bearing 
in mind that the summary jury trial should be flexible to meet the needs of any 
case in which it is used, the Judge presiding over the procedure may modify or 
disregard any of these rules and fashion instead an alternative deemed more 
likely to produce settlement. 


- Rule 31.04. Non-jury summary trials. 


The Assigned Judge may, after consultation with counsel, refer any civil case 
for summary non-jury trial. Either or both parties may move the court to order 
summary non-jury trial; however, the Court will not require a party to 
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participate against its will. The procedure for a summary non-jury trial shall 
be directed by the Court on a case-by-case basis. 


Rule 32.00. Mediated settlement conferences. 


Rule 32.01. Definition. 


Mediation is a supervised settlement conference presided on by a qualified, 
certified and neutral mediator to facilitate and promote conciliation, compro- 
mise and the ultimate resolution of a civil action. 


Rule 32.02. Referral. 


The Court may at the request of the parties, order any action, or portion 
thereof, to be referred for a mediated settlement conference. 


Rule 32.03. Motion to dispense with mediation. 


A party may move, within 10 days after the Court’s order referring an action, 
or portion thereof, to mediation, to dispense with or defer the conference. The 
Court shall grant the motion only for good cause shown. 


Rule 32.04. Referral order. 


The Court’s order referring a civil action for a mediated settlement confer- 
ence shall: : 
- (1) require the mediated settlement conference be held in the case, 

(2) establish a deadline for the completion of the conference, 

(3) appoint a mediator, and 

(4) state the rate of compensation of the appointed mediator. 
Provided, however, in lieu of appointing a mediator in the referral order, the 
Court may direct the parties to notify the Court, within fourteen days of the 
entry of the Order referring the action for a mediated settlement conference, of 
the nomination of a mediator agreeable to all parties, together with the rate of 
the mediator’s compensation. Upon notification of a mutually agreeable 
mediator, the Court will appoint the mediator nominated by the parties at the 
- agreed date, unless the Court finds the mediator nominated is not qualified by 
training or experience to mediate all or some of the issues in the action. In the 
event of the failure of the parties to nominate a mediator within fourteen days, 
the Court shall appoint the mediator and state the rate of compensation of the 
appointed mediator. 


Rule 32.05. Mediators. 


‘The Court may appoint as mediator any person certified as provided in Local 
Rule 32.06. 


Rule 32.06. Certified mediators. 


(a) Certification of mediators. The chief.judge shall certify those persons 
who are eligible and qualified to serve as mediators under this rule, in such 
numbers as the chief judge shall deem appropriate. Thereafter, the chief judge 
shall have complete discretion and authority to withdraw the certification of 
any certified mediator at any time. 

(b) List of certified mediators. Lists of certified mediators shall be main- 
tained in each division of the Court and shall be made available to counsel and 
the public upon request. 
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(c) Qualifications of certified Sanaa An individual may be certified to 
serve as a mediator if: 

(1) He or she is a former state judge who weed in a court of general 
jurisdiction and was also a member of the bar in the state in which he presided; 
or 

(2) He or she is a retired federal judicial nifican or 

(3) He or she has been certified as a mediator by the Administrative Office. 
of the Courts pursuant to the Rules Implementing Court Ordered Mediated 
Settlement Conferences adopted by the Supreme Court of North Carolina 
pursuant to N.C.G.S. § 7A-38(d); or . 

(4) He or she has been a member of the North Carolina Bar for at least 10 
years and is currently admitted to the Bar of this Court. 

(d) Oath required. Every mediator shall take the oath or affirmation 
prescribed by 28 U.S.C. § 453 upon qualifying as a mediator. 

(e) Disqualification of a mediator. Any person selected as a mediator may be 
disqualified for bias or prejudice as provided in 28 U.S.C. § 144, and shall be 
disqualified in any case in which such action would be required by a justice, 
judge, or magistrate judge governed by 28 U.S.C. § 455. 

(f) Compensation of mediators. Mediators shall be compensated at the rate 
provided by standing order of the Court, as amended from time to time by the 
chief judge. Absent agreement of the parties to the contrary, the cost of the 
mediator’s services shall be borne equally by the parties to the mediated 
settlement conference. 

(g) Limitations on acceptance of compensation or other reimbursement. 
Except as provided by these rules, no mediator shall charge or accept in 
connection with the mediation of any particular case, any fee or thing of value 
from any other source whatever, absent written approval of the Court given in 
advance of the receipt of any such payment or thing of value. 

(h) Mediators as counsel in other cases. Any member of the bar who is 
certified and designated as a mediator pursuant to these rules shall not for 
that reason be disqualified from appearing and acting as counsel i in any other 
case pending before the Court. 


Rule 32.07. The mediated conference. 


(a) Where conference is to be held. Unless all parties and the mediator 
otherwise agree, the mediated settlement conference shall be held in a United 
States District Courthouse. The mediator shall be responsible for reserving a 
place and making arrangements for the conference and for giving timely notice 
to all attorneys and unrepresented parties of the time and location of the 
conference. 

(b) When conference is to be held. Unless otherwise ordered by the Court, the - 
mediated settlement conference shall begin no later than 60 days after the 
court’s referral order. It shall be completed within 30 days after it has begun. 

(c) Recesses. The mediator may recess the conference at any time and may 
set times for reconvening. No further notification is required for persons 
present at the recessed conference. 

(d) The mediated settlement conference is not to delay other proceedings. The 
mediated settlement conference shall not be cause for the delay of other 
proceedings in this case, including the completion of discovery, the filing or 
hearing of motions, or the trial of the case, except by order of the Court. 

(e) Memoranda. Each party may, at any time after appointment of the 
mediator, provide the mediator with a memoranda presenting his contentions 
and positions. The memoranda need not be served on other parties. 

(f) Preparation. All parties shall be prepared to discuss, in detail and in good 
faith, the following: 
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(1) all lability issues; 

(2) all damage issues; and | | 

(3) his or her position relative to settlement. 

(g) Settlement documentation. In the event settlement is reached at the 
mediated settlement conference, the essential terms and conditions of the 
settlement should be noted and signed or initialled by all parties and/or 
counsel before departing the conference. More formal documentation may be 
prepared later on an agreed timetable if appropriate. | 

(h) Proceedings privileged. All proceedings of the mediated settlement 
conference, including any statement made by any party, attorney or other 
participant, shall, in all respects, be privileged and not reported, recorded, 
placed in evidence, made known to the trial court or jury, or construed for any 
purpose as an admission against interest. No party shall be bound by anything 
done or said at the conference unless a settlement is reached, in which event 
the agreement upon a settlement shall be binding upon all parties to the 
agreement. 


Rule 32.08. Attendance at mediated settlement conference. 


(a) The following persons shall physically attend a mediated settlement 

conference: 
- (1) All individual parties; or an officer, director or employee having author- 
- ity to settle on behalf of a corporate party; or, in the case of a governmental 
agency, a representative of that agency with full authority to settle on behalf 
of the agency; 

(2) The party’s counsel of record, if any; and 

(3) For any insured party against whom a claim is made, a representative of 
the insurance carrier who is not such carrier’s outside counsel and who has full 
authority to settle the claim. 

(b) In the event any party desires to be represented at the settlement 
conference other than as provided in Local Rule 32.08(a), the party shall 
promptly apply to the Mediator for leave to appear otherwise. Said application 
shall be delivered (not filed) to the mediator not later than eleven (11) days 
prior to the conference and shall contain: 

(4) The reasons which make it impracticable for a party or a party’s 
representative to appear as required by Local Rule 32.08(a); 

} 2 a detailed description of the authority to be exercised at the conference; 
an 
(6) alternative proposals by which full authority may be exercised at the 
conference. 

Such application shall be made only after all other alternatives 
have been, in good faith, considered and rejected. The application need not 
be transmitted to the opposing parties. Upon consideration of the appli- 
cation, the mediator, in his discretion, may excuse a party or representa- 
tive from attending the settlement conference, may allow a party or 
representative to be available by telephone during the conference, to 
appear with limited authority or may, notwithstanding the application, 
require appropriate persons to appear as may be necessary to have full 
settlement authority at the conference. 


Rule 32.09. Authority and duties of mediator. 


(a) Authority of mediator. The mediator shall, at all times be in control of the 
mediated settlement conference and the procedures to be followed subject to 
the orders of the Court and this Rule. 

(b) Duty of impartiality. The mediator has a duty to be impartial, and to 
advise all parties of any circumstances bearing on his or her possible bias, 
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prejudice or lack of impartiality. Any person selected as a mediator shall be 
disqualified for bias, prejudice or impartiality as provided for by Title 28, 
U.S.C. § 144 and shall disqualify themselves in any action in which they 
would be required under Title 28 U.S.C. § 455 to disqualify themselves if they 
were a judge or magistrate judge. Any party may move the Court to enter an 
order disqualifying a mediator for good cause. Mediators have a duty to 
disclose any fact bearing on their qualifications which would be grounds for 
disqualification. If the Court rules that a mediator is disqualified from hearin 
a case, an order shall be entered setting forth the name of a qualifie 
replacement. Nothing in this provision shall preclude mediators from disqual- 
ifying themselves or refusing any assignment. The time for mediation shall be 
tolled during any periods in which a motion to disqualify is pending. 

(c) Duties at conference. The mediator shall define and describe the following 
to the parties at the beginning of mediated settlement conference: 

(1) The process of mediation. ) 

(2) The differences between mediation settlement conference and other - 
forms of conflict resolution. | 

(3) The costs of the mediated settlement conference. ! 

(4) The fact that the mediated settlement conference is not a trial, the 
mediator is not a judge, and the parties retain their right to trial if they do not 
reach settlement. 

(5) The circumstances under which the mediator may meet alone with 
either of the parties or with any other person. | , 

(6) Whether and under what conditions communications with the mediator - 
will be held in confidence during the conference. | 

(7) The inadmissibility of conduct and statements as provided by Rule 408 
of the Rules of Evidence. | 

(8) The duties and responsibilities of the mediator and the parties. 

(9) The fact that any agreement reached will be reached by mutual consent 
of the parties. 7 . 

(d) Private consultation. The mediator may meet and consult privately with 
any party or parties or their counsel during the conference. 

(e) Declaring impasse. It is the duty of the mediator to timely determine 
ae mediation is not viable, that an impasse exists, or that mediation should 
end. . | 

(f) Reporting results of conference. The mediator shall report to the Court in 
writing within 5 days of the conclusion of the mediated settlement conference. 
The report shall include the parties attending the conference, and whether or 
not an agreement was reached by the parties. If an agreement is reached, the 
report shall state whether the action will conclude by consent judgment or 
voluntary dismissal and shall identify the person designated to file such a 
consent judgment or dismissal. If an agreement is not reached, the report shall 
state whether or not there has been compliance with the mediation require- 
ments of this Rule and if not, in what respects compliance was not met. 


Rule 32.10. Sanctions. 


In the event a party fails to attend or to participate in good faith in a 
mediated settlement conference ordered by the Court without good cause, the 
Court may impose upon the party any lawful sanction, including but not 
limited to assessments of attorney fees, mediator fees and expenses, expenses 
incurred by parties attending the conference, contempt, or any other sanction 
authorized by Rule 37(b) of the Federal Rules of Civil Procedure. 


Rule 32.11. Judicial immunity. 


_ A mediator appointed by the Court pursuant to these rules shall have 
judicial immunity in the same manner and to the same extent as a judge. 
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Rules 33.00 to 40.00. Reserved for future purposes. 
IV. CRIMINAL RULES 


Rule 41.00. Waiver of appearance in misdemeanor cases Rule 43(c)(2), 
F.R.CRIM.P. , , 


A defendant in misdemeanor cases may execute a written waiver of appear- 
ance which contains the following statements: 

(a) the designation of counsel to appear in behalf of the defendant and the 
granting to such counsel of full authority to enter on behalf of the defendant a 
plea of guilty, not guilty, or nolo contendere to the offense charged, or to a lesser 
offense or offenses in lieu thereof; 

(b) a consent to trial by the magistrate judge; and, a waiver of: (1) the right 
to be tried and sentenced by a district judge, (2) the right to a jury trial, (3) the 
right to testify in person, and (4) the right to face his or her accusers; 

(c) an agreement to be bound by the decisions of the court as in any other 
case of adjudication and the entry of judgment subject to the right of appeal as 
in any other case; and, 

(d) the circumstances which justify the approval of the written waiver of 
appearance by the court. The waiver of appearance must (1) be in writing, (2) 
be signed by the defendant and his or her counsel, (3) be consented to by the 
United States Attorney or an Assistant United States Attorney and (4) be 
approved by the court. i 


Rule 42.00. Arraignment. 


Rule 42.01. Generally. 


Ordinarily, arraignments shall be conducted by magistrate judges under the 
provisions of Rule 19(B)(4), F.R.Crim.P. The presence of the United States 
Attorney at arraignment is not mandatory, and in the absence of the United 
States Attorney the magistrate judge shall conduct the arraignment in 
accordance with Rule 10, F.R.Crim.P. When a judge conducts the arraignment, 
the United States Attorney or an Assistant United States Attorney shall be 
present. 


Rule 42.02. Appearance bond. 


In the event a deed of trust is used to secure an appearance bond for a 
defendant, the grantor of the deed of trust will be responsible for all costs 
incurred in subsequently cancelling the deed of trust pursuant to the North 
Carolina General Statutes. 


Rule 43.00. Criminal pre-trial discovery and inspection. 


Rule 43.01. Criminal pre-trial conference. 


Within 20 days after indictment or initial appearance, whichever comes 
later, the United States Attorney shall arrange and conduct a pre-trial 
conference with counsel for the defendant. 

At the pre-trial conference and upon the request of counsel for the defendant, 
the government shall permit counsel for the defendant: 

(a) to inspect and copy or photograph any relevant written or recorded 
statements or confessions made by the defendant, or copies thereof, within the 
possession, custody or control of the government, the existence of which is 
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known, or by the exercise of due diligence may become known, to the attorney 
for the government; 3 3 

(b) to inspect and copy or photograph any relevant results or reports of 
physical or mental examinations, and of scientific tests or experiments made in 
connection with the case, or copies thereof, within the possession, custody or 
control of the government, the existence of which is known, or by the exercise 
of due diligence may become known to the attorney for the government; 

(c) to inspect and copy or photograph any relevant recorded testimony of the 
defendant before a grand jury; . 

(d) to inspect and copy or photograph books, papers, documents, tangible 
objects, buildings or places which are the property of the defendant and which 
are within the possession, custody or control of the government; 

(e) to inspect and copy or photograph the Federal Bureau of Investigation 
Identification Sheet indicating defendant’s prior criminal record; and 

(f) to inspect, copy or photograph any exculpatory evidence. 


Rule 43.02. Discovery from defendant. 


Thereafter and upon the request of the government, counsel for the defen- 
dant shall: 

(a) permit the United States Attorney to inspect and copy or photograph any 
document or other physical object intended to be introduced as an exhibit of the 
defendant at the trial; | 

(b) permit the United States Attorney to inspect and copy or photograph any 
results or reports of physical or mental examinations and of scientific tests or 
experiments made in connection with the particular cases, or copies thereof, 
within the possession or control of the defendant, which the defendant intends 
to introduce as evidence at the trial or which were prepared by a witness whom 
the defendant intends to call at the trial when the results or reports relate to 
the testimony of such witness; and | 

(c) disclose the substance of any alibi or similar defense intended to be 
presented by the defendant. 


Rule 43.03. Exchange of discovery by mail. 


The United States Attorney and counsel for the defendant, in lieu of the 
conference, may agree to the exchange of discovery material by mail. 


Rule 43.04. Further discovery or inspection. 


In the event that either party thereafter moves to compel compliance with 
Local Rule 43.01 or for additional discovery or inspection, such motion shall be 
filed within the time period set by Local Rule 44.00. The motion shall contain: 

(a) the statement that the prescribed conference was held; 

(b) the date of said conference; 

(c) the names of all counsel participating in the conference; and 

(d) the statement that agreement could not be reached concerning the 
discovery or inspection that is the subject of the motion and the reasons given 
for the same. | 


Rule 43.05. Duty of disclosure. 


Any duty of disclosure and discovery set forth in Local Rule 43.00 is a 
continuing one and the United States Attorney and counsel for the defendant 
pn produce voluntarily any additional relevant information gained by either 
of them. | 
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This rule adds to the government’s dis- pre-trial conference at which Rule 16 materi- 
closure obligations under Rule 16, Fed. R. als should be given to a defendant. United 
Crim. P., and requires the scheduling of a States v. King, 121 F.R.D. 277 (E.D.N.C. 1988). 


Rule 44.00. Time period for filing pre-trial motions in criminal cases. 


All pre-trial motions, including but not limited to motions to suppress and 
motions under Rules ve 12, 14, 16, and 41, FR.Crim.P,, shall be filed no later 
then 30 days after indictment or initial appearance, whichever comes later. 
Responses shall be filed within ten days after the service of such motions. 
Untimely motions may be summarily disregarded. 


CASE NOTES 


Stated in United States v. A-A-A Elec. Co., 
_ 607 F. Supp. 266 (E.D.N.C. 1985). 


Rule 45.00. Publicity in criminal matters. 


Rule 45.01. Statements by one participating in or associated with an investi- 
gation. 


An attorney participating in or associated with the investigation of a 
criminal matter shall not make or participate in making any extra-judicial 
statement that a reasonable person would expect to be disseminated by means 
of public communication and that does more than state without elaboration: 

(a) information contained in a public record; 

(b) that the investigation is in progress; 

(c) the general scope of the investigation including a description of the 
offense and, if permitted by law, the identity of the victim; 

(d) a request for assistance in ‘apprehending a suspect or assistance in other 
matters and the information necessary thereto; and 

(e) a warning to the public of any dangers. 


Rule 45.02. Statements after filing complaint, information, or indictment, 
issuance of warrant or arrest. 


An attorney or law firm associated with the prosecution or defense of a 
criminal matter shall not, from the time of the filing of a complaint, informa- 
-tion, or indictment, the issuance of an arrest warrant, or arrest until the 
commencement of the trial or disposition without trial, make or participate in 
making an extra-judicial statement that a reasonable person would expect to 
be disseminated by means of public communication that relates to: 

(a) the character, reputation, or prior criminal record (including arrests, 
indictments, or other charges of crime) of the accused; 

(b) the possibility of a plea of guilty to the offense charged or to a lesser 
offense; 

(c) the existence or contents of any confession, admission, or statement 
given by the accused or the refusal or failure of the accused to make a 
statement; 

(d) the performance or results of any examinations or tests or the refusal or 
failure of the accused to submit to examination or tests; 

(e) the identity, testimony, or credibility of a prospective witness; or 

(f) any opinion as to the guilt or innocence of the accused, the evidence, or 
the merits of the case. 
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Rule 45.03. Statements that can be made. 


This rule does not preclude an attorney during such eriod from announcing: 

(a) the name, age, residence, occupation, and family status of the accused; 

(b) if the accused has not been apprehended, any information necessary to 
aid in apprehension of the accused or to warn the public of any dangers the 
accused may present; 

(c) a request for assistance in obtaining evidence; 

(d) the identity of the victim of the crime; 

(e) the fact, time, and place of arrest, resistance, pursuit, and use of 
weapons; 

(f) the identity of investigating and arresting officers or agencies and the 
length of the investigation; 

(g) at the time of seizure, a description of the physical evidence seized, other 
than a confession, admission or statement; | 

(h) the nature, ‘substance, or text of the ‘charge; 

(i) quotations from or references to public records of the court in the case; 

(j) the scheduling or result of any step in the judicial proceedings; or 

(k) that the accused denies the charges made against him. 


Rule 45.04. Statements during jury selection or trial. 


During the selection of a jury or the trial of a criminal matter, an attorney or 
a law firm associated with the prosecution or defense of a criminal matter shall 
not make or participate in making any extra-judicial statement that a 
reasonable person would expect to be disseminated by means of public 
communication and that relates to the trial, parties, or issues in the trial or 
other matters that are reasonably likely to interfere with a fair trial, except 
that the attorney may. quote from or refer without comment to public records 
of the court in the case. 


Rule 45.05. Statements after trial, disposition without trial, or sentencing. 


After the completion of a trial or disposition without trial of a criminal 
matter and prior to the imposition of sentence, an attorney or a law firm 
associated with the prosecution or defense shall not make or participate in 
making an extra-judicial statement that a reasonable person would expect to 
be disseminated by public communication and that is reasonably likely to 
affect the sentence. 


Rule 45.06. Statements of staff and employees. 


An attorney shall exercise reasonable care to prevent employees and 
associates from making an extra-judicial statement that the attorney would be 
prohibited from making under this Local Rule 45.00 and Local Rule 7.00. 


Rule 46.00. Petition for disclosure of presentence or aa ian 
records. 


No confidential records of this court maintained by the probation office, 
including presentence and probation supervision records, shall be sought by 
any applicant except by written petition to this court establishing with 
particularity the need for specific information in the records. Whenever a 
probation officer is served with a subpoena or other judicial process seeking the 
production or disclosure of presentence and probation records and reports, the 
probation officer shall petition the Chief Judge of this court in writing for 
instructions with respect to responding to such process. In no event shall 
production or disclosure be made except pursuant to an order by a judge. 
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Rule 47.00. Time of issuance of subpoenas in criminal cases. 


Subpoenas for witnesses in criminal cases shall be delivered to the Marshal 
or other person qualified to make service at least seven days prior to the 
Monday of the week in which the case is set for trial. The failure of the Marshal 
or other qualified person to serve a subpoena not delivered within this time 
period shall not constitute sufficient cause for a continuance. 


Rule 48.00. Appearance of counsel in crimifial eased: 


Rule 48.01. Obligation to notify the court. 


A defendant who does not apply for representation at government expense, 
or who is deemed ineligible after application, must inform the court of the 
identity of retained counsel within 10 days of his. first appearance before a 
judicial officer in this district. Retention of counsel outside this period will not 
_constitute grounds for a continuance of pre-trial proceedings or trial unless the 
defendant demonstrates due diligence in attempting to retain counsel. — 


Rule 48.02. Notice of appearance. 


Counsel representing a defendant in a criminal action shall file a Notice of 
Appearance with the Clerk and serve the U.S. Attorney and other counsel with 


a copy. 7 | 


Rule 49.00. Attorney preparations for criminal trial. 


-(a) Unless the parties have previously entered into and executed a written 
plea agreement, counsel for each party shall file with the Clerk and the 
assigned judge, on or before the Thursday preceding the first day of the session 
at which the criminal action is set for trial: 

(1) Voir dire questions as required by Local Rule 6.02; 

(2) requests for jury instructions. | 

(b) Before jury selection begins, all parties shall file with the court a list of 
all witnesses each party, in good faith, reasonably anticipates will be called in 
its evidence-in-chief. | 


‘Rule 50.00. Procedures implementing sentencing guidelines. 


Rule 50.01. Scheduling of sentencing. 


Sentencing proceedings shall be scheduled by the court at the time of 
adjudication of guilt not earlier than sixty (60) days following the adjudication 
of guilt. hig 


Rule 50.02. Time for completion of presentence report. — 


No later than thirty-five (35) days prior to sentencing, the probation officer 
shall complete and disclose the presentence investigation report to the defen- 
dant, counsel for the defendant, and counsel for the government. 


Rule 50.03. Time for filing objections to presentence report. 


Within fourteen (14) days thereafter, counsel shall communicate, in writing, 
to the probation officer objections to any material information, sentencing 
classifications, guideline ranges, and policy statements contained in or omitted 
from the report. A copy shall be served on opposing counsel. The court may 
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conduct a show cause hearing and/or disallow objections in any case where 
such objections are not timely filed. 


Rule 50.04. Procedure for resolving objections to presentence report. 


After receiving objections from counsel, the probation officer shall conduct 
such further investigation as may be necessary. Counsel shall jointly confer 
with the probation officer to discuss and attempt to resolve contested issues. 
Thereafter, the probation officer shall make such revisions to the presentence 
investigation report as the probation officer deems appropriate. Unresolved 
contested issues, including the position of counsel for the parties and the 
opinion of the probation officer, shall be contained in an addendum to the 
presentence investigation report. 


Rule 50.05. Time for filing revised presentence report. 


The revised presentence investigation report and addendum shall be deliv- 
ered to the judge, the defendant, and counsel not later than seven (7) days prior © 
to the sentencing hearing. The probation officer’s sentencing recommendation 
shall be disclosed only to the judge. 3 


Rule 50.06. Expedited procedures where defendant detained. 


If it appears that a defendant may be detained pending trial and sentencing 
for a period of time exceeding the sentence likely to be imposed under the 
guidelines, the court, upon motion of counsel for defendant at the time of 
rl ietten as of guilt, may direct the probation office to expedite the sentencing 
timetable. 


Rule 50.07. Court acceptance of presentence report. 


The revised presentence investigation report may be accepted by the court as 
accurate except as to matters set forth in the addendum which shall be 
resolved as provided in Section 6A1.3 of the United States Sentencing Com- 
mission Guidelines Manual (November 1994). 


Rule 50.08. Service of presentence report. 


The presentence investigation report shall be deemed to have been disclosed 
when a copy is physically delivered or three (3) days after a copy is mailed. 
Such dates shall be certified on the report by the probation officer. 


Rule 50.09. Procedure at sentencing. 


Before final judgment is entered in a case, the court shall disclose to the 
defendant, defense counsel, and the attorney for the government, the court’s 
tentative findings of fact and interpretation of applicable guidelines and shall 
afford the parties an opportunity to object to said tentative findings of fact and 
interpretation of the guidelines. 


Rule 50.10. Filing of presentence report under seal. 


The final presentence investigation report, addendum, and probation offi- 
cer’s recommendation shall be filed with the Clerk under seal for inclusion in 
the record and shall be otherwise disclosed only upon order. Defendants and 
counsel may retain their copies. 
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Rule 50.11. Role of defense counsel in presentence investigation. 


Upon adjudication of guilt, the probation officer will initiate the presentence 
investigative process. Counsel for the defendant shall advise the probation 
officer attending court whether or not the defendant will submit to an 
interview with the officer and whether or not counsel desires to be present at 
the interview. Counsel, if attending, and the defendant shall make themselves 
available for the interview on the day of adjudication with the U. S. Marshal’s 
Service providing, in custody cases, an appropriate location sufficient for 
accommodating a private interview at the court site or in the immediate 
vicinity thereof: If extraordinary circumstances prohibit conducting the inter- 
view on the day of adjudication, the probation officer will make arrangements 
to interview the defendant within three (3) working days following adjudica- 
tion and afford defense counsel notice of the date, time, and location of the 
interview should counsel desire to attend. 


Rules 51.00 to 59.00. Reserved for future purposes. 
V. MAGISTRATE JUDGES 


Rule 60.00. Standards of performance. 


In performing duties for the court, a magistrate judge shall conform to all 
applicable provisions of federal statutes and rules, to the Local Rules and 
procedures of this court, and to the requirements specified in any order of 
reference from a judge. 


Rule 61.00. Assignment of matters to magistrate judges. 


Rule 61.01. Criminal cases. 


(a) Misdemeanor cases. Upon the filing of an information, complaint or 
violation notice, or the return of an indictment, all misdemeanor cases shall be 
assigned by the clerk to a magistrate judge, who shall proceed in accordance 
with the provisions of 18 U.S.C. § 3401 and the Rules of Procedure for the Trial 
of Misdemeanors before United States Magistrate Judges. 

(b) Felony cases. Upon the return of an indictment or the filing of an 
information, all felony cases shall be assigned by the clerk to a magistrate 
judge for the conduct of an arraignment and such pre-trial conferences as are 
necessary, and for the hearing and determination of all pre-trial procedural 
and discovery motions, in accordance with Local Rule 62.04. 


CASE NOTES 


Cited in United States v. Fordham, 674 F. 
Supp. 196 (E.D.N.C. 1987). 


Rule. 61.02. Civil cases. 


Upon filing, all civil cases shall be assigned by the clerk to a magistrate judge 
for the conduct of such discovery and pre-trial conferences as are necessary and 
for the hearing and determination of all pre-trial procedural and discovery 
motions, in accordance with Local Rule 62.03. Where designated by a judge, 
the magistrate judge may conduct additional pre-trial conferences and hear 
motions and perform the duties set forth in Local Rules 62.04, 62.05 and 62.06. 
Where the parties consent to trial and disposition of a case by a certified 
magistrate judge under Local Rule 21.00, such case shall, with the approval of 
the judge to whom it was assigned at the time of filing, be reassigned to a 
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certified magistrate judge for the conduct of all further proceedings and the 
entry of judgment. 


Rule 61.03. General. 


Nothing in these rules shall preclude a judge from reserving any proceeding 
for conduct by a judge, rather than a magistrate judge. The judge, moreover, © 
may by order modify the method of assigning proceedings to a magistrate judge 
as changing conditions may warrant. 


Rule 62.00. Authority of magistrate judges. 


- Rule 62.01. Duties under 28 U.S.C. $ 636(a). 


A magistrate judge is authorized to perform the duties prescribed by 28 
U.S.C. § 636(a), and may: 

(a) exercise all the powers and duties conferred or imposed upon United 
States commissioners by law and the Federal Rules of Criminal Procedure; 

(b) administer oaths and affirmations, impose conditions of release under 18 
U.S.C. § 3146, and take acknowledgements, affidavits, and depositions; and 

(c) conduct extradition proceedings, in accordance with 18 U.S.C. § 3184. 


Rule 62.02. Disposition of misdemeanor cases — 18 U.S.C. § 3401. 


A magistrate judge may: 

(a) try persons accused of, and sentence persons convicted of, misdemeanors 
committed within this district in accordance with 18 U.S.C. § 3401; 

(b) direct the probation service of the court to conduct a presentence 
investigation in any misdemeanor case; and 

(c) conduct a jury trial in any misdemeanor case where the defendant so 
requests and is entitled to trial by jury under the Constitution and laws of the 
United States. 


Rule 62.03. Determination of non-dispositive pre-trial matters — 28 U.S.C. 
§ 636(b)(L(A). 


A magistrate judge may hear and determine any procedural or discovery 
motion or other pre-trial matter in a civil or criminal case, other than the 
motions which are specified in Local Rule 62.04. 


Rule 62.04. Recommendations regarding case-dispositive motions — 28 
U.S.C. § 636(6)(1)(B). 


_ (a) Amagistrate judge may submit to a judge a report containing proposed 
findings of fact and recommendations for disposition by the judge of the 
following pre-trial motions in civil and criminal cases: 

1. Motions for injunctive relief, including temporary restraining orders and 
preliminary and permanent injunctions; 

2. Motions for judgment on pleadings; 

3. Motions for summary judgment; 

4, Motions to dismiss or permit the maintenance of a class action; 

5. Motions to dismiss for failure to state a claim upon which relief may be 
granted; . 

6. Motions to involuntarily dismiss an action; 

7. Motions for-review of default judgments; 

8. Motions to dismiss or quash an iieioenent or information made by a 
defendant; and 
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9. Motions to suppress evidence in a criminal case. 

(b) Amagistrate judge may determine any preliminary matters and conduct 
any necessary evidentiary hearing or other proceeding arising in the exercise 
of the authority conferred by this Local Rule 62.04. | 


- Rule 62.05. Prisoner cases under 28 U.S.C. § 2254 and § 2255. 


A magistrate judge may perform any or all of the duties imposed upon a 

judge by the rules governing proceedings in the United States district courts 
~ under 28 U.S.C. § 2254 and § 2255. In so doing, a magistrate judge may issue 
any preliminary orders and conduct any necessary evidentiary hearing or 
other anpopmate proceeding and shall submit to a judge a report containing 
BEARORS findings of fact and recommendations for disposition of the petition 

y the judge. Any order disposing of the petition shall only be made by a judge. 


Rule 62.06. Prisoner cases under 42 U.S.C. § 1988. 


A magistrate judge may issue any preliminary orders and conduct any 
necessary evidentiary hearing or other appropriate proceeding and shall 
submit to a judge a report containing proposed findings of fact and recommen- 
dations for the disposition of petitions filed by prisoners challenging the 
conditions of their confinement. 


Rule 62.07. Special master references. 


A magistrate judge may be designated by a judge to serve as special master 
in appropriate civil cases in accordance with 28 U.S.C. § 636(b)(2) and Rule 53, 
F.R.Civ.P. Upon the consent of the parties, a magistrate judge may be 
designated by a judge to serve as special master in any civil case, notwith- 
standing the limitations of Rule 53(b), F.R.Civ.P. 


Rule 62.08. Conduct of trial and disposition of civil cases upon consent of the 
parties — 28 U.S.C. $ 636(c). | 


Subject to the provisions of Local Rule 21.00, a certified magistrate judge 
may conduct any or all proceedings in any civil case which is filed in this court, 
including the conduct of a jury or non-jury trial, and may order the entry of a 
final judgment, in accordance with 28 U.S.C. § 636(c). In the course of 
conducting such proceedings, a magistrate judge may hear and determine any 
and all pre-trial and post-trial motions, including case-dispositive motions. 


Rule 62.09. Other duties. 


A magistrate judge is also authorized to: : 
(a) exercise general supervision of civil and criminal calendars, conduct 
- calendar and status calls, and determine motions to expedite or postpone the 
trial of cases for the judges; | 

(b) conduct discovery conferences, pre-trial conferences, settlement confer- 
ences, omnibus hearings, and related pre-trial proceedings in civil and crimi- 
nal cases; , 

(c) Conduct arraignments in criminal cases not triable by the magistrate 
judge and take not guilty pleas in such cases; 

(d) receive grand jury returns in accordance with Rule 6(f), F.R.Crim.P,; 

(e) accept waivers of indictment, pursuant to Rule 7(b), F.R.Crim.P,; 

(f) conduct voir dire and select petit juries for the court; 

(g) accept petit jury verdicts in civil cases in the absence of a judge; 

(h) conduct necessary proceedings leading to the potential revocation of 
probation; | 
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(i) issue subpoenas, writs of habeas corpus ad testificandum or habeas 
corpus ad prosequendum, or other orders necessary to obtain the presence of 
parties, witnesses or evidence needed for court proceedings; 

(j) order the exoneration or forfeiture of bonds; 

(k) conduct proceedings for the collection of civil penalties of not more than 
$200.00 assessed under the Federal Boat Safety Act of 1971, in accordance 
with 46 U.S.C. § 1484(d); 

(1) conduct examinations of judgment debtors in accordance with Rule 69, 
F.R.Crim.P.,; | 

(m) conduct proceedings for initial commitment of narcotics addicts under 
Title III of the Narcotic Addict Rehabilitation Act; 

(n) perform the functions specified in 18 U.S.C. § 4107, 4108 and 4109, 
regarding proceedings for verification of consent by offenders to transfer to or 
from the United States and the appointment of counsel therein; and 

(o) perform the duties specified by the Federal Debt Collection Procedures 
Act of 1990, 28 U.S.C. §§ 3001 et seq.; 

- (p) perform any additional duty consistent with the Constitution and laws of 
the United States. 


CASE NOTES 


Cited in United States v. Premises Known 
as Lots 14, 15, 16, 19, 47, & 48, 682 F. Supp. 
288 (E.D.N.C. 1987). 


Rule 63.00. Review and appeal. 
Rule 63.01. Appeal of non-dispositive matters — 28 U.S.C. § 636(b)(1)(A). 


Any party may appeal from a magistrate judge’s order determining a motion 
or matter under Local Rule 62.03 within ten days after issuance of the 
magistrate judge’s order, unless a different time is prescribed by the magis- 
trate judge or a judge. Such party shall file with the clerk, and serve on the 
magistrate judge and all parties, a written statement of appeal which shall 
specifically designate the order, or part thereof, appealed from and the basis for 
any objection thereto. Ajudge shali consider the appeal and shall! set aside any 
portion of the magistrate judge’s order found to be clearly erroneous or 
contrary to law. The judge may also reconsider sua sponte any matters 
determined by a magistrate judge under this rule. 


Rule 63.02. Review of case-dispositive motions and prisoner litigation — 28 
—U-LS.C. §$ 636(6)(1)(B). | 


Any party may object to a magistrate judge’s proposed findings, recommen- 
dations or report under Local Rules 62.04, 62.05 or 62.06, within ten days after 
being served with a copy thereof. Such party shall file with the clerk, and serve 
on the magistrate judge and all parties, written objections which shall 
specifically identify the portions of the proposed findings, recommendations or 
report to which objection is made and the basis for such objections. Any party 
may respond to another party’s objections within ten days after being served 
with a copy thereof. A judge shall make a de novo determination of those 
portions of the report or specified proposed findings or recommendations to 
which objection is made and may accept, reject, or modify, in whole or in part, 
the findings or recommendations made by the magistrate judge. The judge, 
however, need conduct a new hearing only in his or her discretion or where 
required by law, and may consider the record developed before the magistrate 
judge, making his or her own determination on the basis of that record. The 
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judge may also receive further evidence, recall witnesses or recommit the 
matter to the magistrate judge with instructions. 


Rule 63.03. Special master reports — 28 U.S.C. § 636(b)(2). 


Any party may seek review of, or action on, a special master report filed by 
a magistrate judge in accordance with the provisions of Rule 53(e), F.R.Civ.P. 


Rule 63.04. Appeal from judgments in misdemeanor cases — 18 U.S.C. 
§ 3402. 


A defendant may appeal a judgment of conviction by a magistrate judge in a 
misdemeanor case by filing a notice of appeal and paying a $5.00 filing fee 
within ten days after entry of the judgment, and by serving a copy of the notice 
upon the United States Attorney. The scope of appeal shall be the same as on 
an appeal from a judgment of the district court to the court of appeals. 


Rule 63.05. Appeal from judgments in civil cases disposed of on consent of the 
parties — 28 U.S.C. $ 636(c). 


(a) Appeal to the Court of Appeals. Upon the entry of judgment in any civil 
case disposed of by a magistrate judge on consent of the parties under 
authority of 28 U.S.C. § 636(c) and Local Rule 62.08, an aggrieved party shall 
appeal directly to the United States Court of Appeals for this circuit in the 
same manner as an appeal from any other judgment of this court. 

(b) Appeal to a district judge. 

1. Notice of appeal. In accordance with 28 U.S.C. § 636(c)(4), the parties 
may consent to appeal any judgment in a civil case disposed of by a magistrate 
judge to a district judge, rather than directly to the Court of Appeals. In such 
case the appeal shall be taken by filing a notice of appeal with and paying a 
$5.00 filing fee to the clerk within 30 days after entry of the magistrate judge’s 
judgment but if the United States or an officer or agency thereof is a party, the 
notice of appeal may be filed by any party within 60 days of entry of the 
judgment. For good cause shown, the magistrate judge or a judge may extend 
the time for filing the notice of appeal for an additional 20 days. A request for 
such extension, however, shall be made before the original time period for such 
appeal has expired. In the event a motion for a new trial is timely filed, the 
time for appeal from the judgment of the magistrate judge shall be extended to 
30 days from the date of the ruling on the motion for a new trial, unless a 
different period is provided by the Federal Rules of Civil or Appellate 
Procedure. | 

2. Service of the notice of appeal. The clerk shall serve notice of the filing of 
a notice of appeal by mailing a copy thereof to counsel of record for al! parties 
other than the appellant, or if a party is not represented by counsel to the party 
at his or her last known address. | 

3. Record on appeal. The record on appeal to a judge shall consist of the 
original papers and exhibits filed with the court and the transcript of the 
proceedings before the magistrate judge, if any. Every effort shall be made by 
the parties, counsel, and the court to minimize the production and costs of 
transcriptions of the record, and otherwise to render the appeal expeditious 
and inexpensive, as mandated by 28 U.S.C. § 636(c)(4). 

4. Memoranda. The appellant shall within 30 days of the filing of the notice 
of appeal file a typewritten memorandum, together with two additional copies, 
stating the specific facts, points of law, and authorities on which the appeal is 
based. The appellees shall file an answering memorandum within 30 days of 
the filing of the appellant’s memorandum. The court may extend these time 
limits upon a showing of good cause made by the party requesting the 
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extension. Such good cause may include reasonable delay in the preparation of 
any necessary transcript. If an appellant fails to file his or her memorandum 
within the time provided by this rule, or any extension thereof, the court may 
dismiss the appeal. : | 

5. Disposition of the appeal by a judge. The judge shall consider the appeal 
on the record, in the same manner as if the case had been appealed from a 
judgment of the district court to the court of appeals and may affirm, reverse, 
or modify the magistrate judge’s judgment, or remand with instructions for 
further proceedings. The judge shall accept the magistrate judge’s findings of 
fact unless they are clearly erroneous, and shall give due regard to the 
opportunity of the magistrate judge to judge the credibility of the witnesses. 


Rule 63.06. Appeals from other orders of a magistrate judge. 


Appeals from any other decisions and orders of a magistrate judge not 
provided for in this Local Rule 63.00 should be taken as provided by governing 
statute, rule, or decisional law. 


CASE NOTES 


Cited in American Rockwool, Inc. v. Owens- 
Corning Fiberglas Corp., 109 F.R.D. 2638 
(E.D.N.C. 1985). 


Rules 64.00 to 79.00. Reserved for future purposes. 
VI. ADMIRALTY AND MARITIME CLAIMS 


Rule 80.00. Title and scope. 


These rules are entitled Admiralty Rules and may be cited as “Local 
Admiralty Rules” or “LAR”. They apply to the maritime and admiralty 
proceedings as defined in Supplemental Rule A of the Federal Rules of Civil 
Procedure. The Local Rules of the United States District Court for the Eastern 
District of North Carolina apply to all civil cases, including admiralty and 
maritime proceedings, but if a (seal rule is inconsistent with an admiralty rule, 
the admiralty rule shall control. As used in these LAR, “court” means a U.S. 
District Judge or a U.S. District Magistrate Judge. 


Rule 81.00. Process. 


(a) Order authorizing the clerk to issue process of arrest, attachment or 
_ garnishment. 

Except in actions by the United States for forfeitures, before the clerk will 
issue a summons and process of arrest, attachment or garnishment to any 
party, including intervenors, under Supplemental Rules B and C, the plead- 
ings, the affidavit required by Rule B, and accompanying supporting papers 
must be reviewed by the court. The clerk may refer a motion under this 
provision to any magistrate judge or judge of the court who is reasonably 
- available, regardless of the judge to whom the action is assigned. The motion 

may be heard and the decision thereon communicated to the clerk telephoni- 
cally. If the court finds the conditions set forth in Rules B or C appear to exist, 
as appropriate, the court shall authorize the clerk to issue process. Supple- 
mental process or alias process may thereafter be issued by the clerk upon 
application without further order of the court. 

(1) Order. | 

Upon approving the application for arrest, attachment or garnishment, the 
court will issue an order to the clerk to issue such process. The proposed form 
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of order authorizing the issuance of such process and the proposed process 
itself shall be submitted to the court or the clerk before the court’s review. 
(2) Exigent circumstances. 

If the plaintiff or his attorney certifies by affidavit submitted to the clerk that 
exigent circumstances make review by the court impracticable, the clerk shall 
issue a summons and warrant of arrest or process of attachment and 
garnishment. In actions by the United States for forfeitures for federal 
statutory violations, the clerk, upon filing of the complaint, shall forthwith 
issue a summons and warrant for arrest of the vessel or other property without 
requiring a certification of exigent circumstances. | 

(b) Return of process — Supplemental Rules C and D. 

Unless otherwise ordered by the court, all process from this court within the 
scope of Supplemental Rules C and D, F.R.Civ.P. shall be returnable by claim 
within ten days after execution of the process and by motion or answer within 
twenty days following claim. 

(c) Return of process — Supplemental Rule B. 

Unless otherwise ordered by the court, Rule 9(h), F.R.Civ.P., process from 
this court in personam shall be by civil summons returnable twenty days after 
service of the process except process within the contemplation of Supplemental 
Rule B, F.R.Civ.P. which shall be in conformity therewith. 

(d) Registry of vessel information. 

Whenever a vessel is to be served, the party seeking service shall inform the 
Marshal of the registry of the vessel to be served, provided, however, failure to 
so inform the Marshal shall not.be cause for the Marshal to refuse to serve the 
said vessel or in any way invalidate service of process. 


Rule 82.00. Issuance of process. 


(a) Intangible property. 

(1) Issuance and effect of summons. The summons issued pursuant to 
Supplemental Rule C(3) shall direct the person having control of the funds or 
other intangible property to show cause no later than ten (10) days after 
service why the funds or other property should not be delivered to the court to 
abide the judgment. The court, for good cause shown, may shorten or lengthen 
the time. Service of the summons has the effect of an arrest of the property and 
brings it within the control of the court. | 

(2) Payment to marshal. The person whois served may deliver or pay over 
to the Marshal the property or funds proceeded against, or a part thereof, 
sufficient to satisfy the claim. If such payment is made, the person served is. 
excused from any duty to show cause. 

(3) Manner of showing cause. The claimant of the property may show cause 
why the property should not be delivered to the court by serving and filing a 
claim as provided in Supplemental Rule C(6) within the time allowed to show 
cause, and by serving and filing an answer to the complaint within twenty (20) 
days thereafter. 

(4) Effect of failure to show cause. If a claim is not filed within the time 
stated in the summons, or an answer is not filed within the time allowed under 
this Rule, the person who was served shall deliver or pay to the Marshal the 
property or funds proceeded against, or a part thereof, sufficient to satisfy 
plaintiff’s claim. 

(b) Seizure of property already in custody of an officer of the United States. In 
addition to the requirements of Supplemental Rule (C)(3), where property in 
the custody of an officer or employee of the United States is to be arrested or 
attached, the Marshal shall deliver a copy of the complaint and warrant for 
arrest, or summons and process of attachment, to such officer or employee or, 
if the officer or employee is not found within the district, then to the custodian 
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of the property’ within the district. The Marshal shall notify such officer, 
employee or custodian not to relinquish such property from custody until 
ordered to do so by the court. x , 

(c) Use of state procedures. When the plaintiff invokes a state procedure to 
attach or garnish property under Federal Rule 4(n), the process of attachment 
and garnishment shall so state. 

(d) “Not within the district” defined. The phrase “not found within the 
district” in Supplemental Rule B(1) means that, in an in personam action, the 
defendant cannot be served with the summons and complaint as provided in 
F.R.Civ.P. 4(d). 


Rule 83.00. Post arrest procedure. 


(a) Whenever property is arrested, attached or garnished, any person 
claiming an interest in the property shall be entitled to a prompt hearing 
before the court on notice to the party bringing the arrest, attachment or 
garnishment and to all other parties who have appeared in the action. The 
hearing shall be noticed and scheduled as is a hearing on a request for 
temporary restraining order. At the hearing, the party that obtained the 
arrest, attachment or garnishment shall show cause why the arrest, attach- 
ment or garnishment order should not be vacated forthwith or other appropri- 
ate relief granted. | 

(b) If the arrest, attachment or garnishment was obtained under a certifi- 
cation of exigent circumstances, the party obtaining the arrest, attachment or 
garnishment shall have the burden to show that exigent circumstances 
existed. 

(c) This Rule shall have no application to suits for seamen’s wages when 
process is issued upon a certification of sufficient cause filed pursuant to Title 
46, U.S.C. §§ 603 and 604 or to action by the United States for forfeitures. 


Rule 84.00. Publication. 


(a) Publication required by Supplemental Rule (C)(4), F.R.Civ.P. shall be 
made once, without further court order, in any one of the following newspapers: 

Elizabeth City division. Virginian Pilot, Norfolk, Virginia 

The News and Observer, Raleigh, North Carolina 

Wilmington division. Wilmington Morning Star, Wilmington, North Carolina 

All other divisions. The News and Observer, Raleigh, North Carolina 
_(b) Ifthe property arrested is not released within ten days after execution of 
process, publication hereunder shall, unless otherwise ordered, be caused by — 
the plaintiff or intervenor to be made within seventeen days after execution of 
process. 

(c) Such notice shall be substantially as follows, except and unless otherwise 
provided in actions for the enforcement of forfeitures for violation of any 
federal statute: 


IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 


Caption of Case 


NOTICE: The United States Marshal, Eastern District of North Carolina, has 
arrested the (Vessel and appurtenances) (Property) in the above causes, civil 
and maritime for (nature of claim, i.e. contract, salvage, damage, collision, 
foreclosure of preferred mortgage, etc.) amounting to ($ (and nature of 
unliquidated items)). Process returnable on (month, day and year, i.e., thirty 
days following execution of process as measured by Rule 6(a), F.R.Civ.P.) at the 
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(name of courthouse), (city), (state), and any person claiming any interest 
therein must appear no later than that date and file written claims, answer or 
other defense, in person, or by attorney, or default and condemnation will be 
ordered. DATED at (city of publication), (state). (month, day and year of 
publication). 

(Name) 

(Address) 

(Attorney(s)) for 

 (Plaintiff)Untervenor) 

(d) Plaintiff or intervenor will cause to be furnished to the Marshal, at the 
time process issues in Supplemental Rules B, C and D, F.R.Civ.P. actions, a 
prepared statement of attachment and garnishment or arrest with blanks for 
completion of date thereof and for signature below the name and title of such 
Marshal, together with self-addressed envelope to plaintiff or plaintiff’s 
attorney with sufficient postage affixed. The Marshal will promptly cause same 
to be completed and mailed after execution of process. : 

(e) Plaintiff shall effect publication required by Supplemental Rule F(4), 
F.R.Civ.P. without further court order, in any one of the following newspapers: 

Elizabeth City division. Virginian Pilot, Norfolk, Virginia 

The News and Observer, Raleigh, North Carolina 

Wilmington division. Wilmington Morning Star, Wilmington, North Carolina 

All other divisions. The News and Observer, Raleigh, North Carolina 

(f) Whenever publication is required by Supplemental Rules C(4) and F(4), 
F.R.Civ.P. plaintiff or intervenor shall cause to be filed with the clerk, not later 
than the return date, sworn proof of publication by or on behalf of the publisher 
or the editor in charge of legal notices of the newspaper in which published, 
together with a copy of the proof of publication, or publication or reproduction 
thereof. 


Rule 85.00. Stipulations for costs and security. 


(a) Seamen. Seamen suing as provided in 28 U.S.C. § 1916 shall not be 
required to file a stipulation for costs in the first instance. The court may 
however, order a stipulation to be given at any time. 

In all actions in rem brought by seamen in their own names and for their 
‘own benefit for wages, salvage, or the enforcement of laws for their health or 
safety without prepaying costs or fees or furnishing security therefor, pursuant 
to 28 U.S.C. § 1916, the Marshal may at any time after service of process, 
attachment, or seizure of a vessel, petition any judge or magistrate judge of 
this court to require the posting of security for any or all reasonable expenses 
which have been or may be incurred while the vessel is in the custody of the 
Marshal. Upon filing such petition for the posting of security, a hearing date 
shall promptly be set by the court and the Marshal shall give notice of the time 
and place of such hearing by serving a copy of the notice of hearing together 
with a copy of the petition upon counsel of record for the parties or upon the 
_ parties, and by posting a copy of the same on the vessel. 

(b) Increase or decrease in security. At any time, any party having an 
interest in the subject matter of the action may move the court, on due notice 
and for cause, for greater, better or lesser security; and any such order may be 
enforced by attachment or otherwise. The court may enter such order on its 
own motion, with or without notice. : 

(c) Deposit required before seizure. Any party, including any intervenor, who 
seeks arrest, attachment or garnishment of property in an action governed by 
Supplemental Rule E and Federal Rule 4(e) shall deposit with the Marshal the 
sum estimated by the Marshal to be sufficient to pay the fees and expenses of 
arresting, attaching, or garnishing and keeping the property for at least ten 
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days, or such lesser amount as the. Marshal deems sufficient. The Marshal is 
not required to execute process of arrest, attachment or garnishment until 
such deposit is made. 

(d) Additional deposits required after seizure. Any ists who has caused the 
Marshal to arrest, attach or garnish property shall advance additional sums 
from time to time as required by the Marshal to pay the fees and expenses of 
the Marshal until the property is released or disposed of as provided in 
Supplemental Rule E. 

(e) Sanction for failure to make deposit. Any party who fails to make a 
deposit when required by the Marshal may be subject to sanctions including 
the release of the vessel. 


Rule 86.00. Stipulations and undertakings. 


(a) Except in cases instituted by the United States by information, or 
complaint of information upon seizures for any breach of, the revenue, 
navigation, or other laws of the United States, stipulations or bonds in 
admiralty and maritime actions need not be under seal and may be executed 
on behalf of the stipulator or obligor by his/its agent or counsel. Stipulations for 
costs with corporate surety need not be signed or executed by the party, but 
may be signed on his/its behalf by his/its agent or counsel, and shall be 
sufficient in any event if executed only by the surety approved by the court. 
(bo) If, before or after commencement of suit, all parties accept any written 

undertaking to respond on behalf of the vessel or other property sued in return 
for foregoing the arrest or stipulating to the release of such vessel or. other 
property, the undertaking shall become a party in place of the vessel or other 
property sued and be deemed referred to under the name of the vessel or other 
party in any pleading; order or judgment in the action referred to in the 
undertaking. 


Rule 87.00. Pleadings and parties. 


(a) Every complaint filed as a Rule 9(h), F.R.Civ. P action shall set forth “In 
Admiralty” following the designation of the court, in addition to the statement, 
if any, contained in the body of the complaint pursuant to such rule. 

(b) In actions under Supplemental Rule B, C or D, F.R.Civ.P. the business 
telephone number and address of the plaintiff’s counsel or the plaintiff, if 
plaintiff appears pro se, shall be included. 

(c) Every complaint in Supplemental Rules B and C, F.R.Civ.P. actions shall 
state the amount of the debt, damages, or salvage for which the action is 
brought, and shall include in addition thereto the amounts of unliquidated 
claims, including attorneys fees. The defendant or claimant may post bond 
pursuant to Supplemental Rule E(5) based on such allegations. 

(d) In cases of salvage, the complaint shall also state to the extent known or 
estimated the value of the hull, cargo, freight and other property salvaged, the 
amount claimed, the names of the principal salvers, and that the suit is 
instituted in their behalf and in the behalf of all other persons interested or - 
associated with them. There shall also be attached to the complaint a list of all 
known salvers and all persons believed entitled to share in the salvage, and 
also any agreement of consortship available and known to exist among them or 
any of them, ee a copy of any such agreement. 


Rule 88.00. Verification of pleadings and answers to interrogatories. 


Every complaint and claim in Supplemental Rules B, C and D, F.R.Civ.P. 
_ actions shall be verified on oath or solemn affirmation by a party, or an officer 
of a corporate party. If no party or corporate officer is within the district, 
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verification of a complaint, claim or answers to interrogatories may be made by 
an agent, attorney-in-fact or attorney of record, who shall state briefly the 
sources of his or her knowledge, information and belief, declare that the 
document affirmed is true to the best of his or her knowledge, information and 
belief, state the reason why verification is not made by the party or a corporate 
officer, and that he or she is authorized so to act. Any such verification will be 
deemed to have been made by the party to whom a document might apply as 
if verified personally. Any interested party may move the court, with or without 
a request for stay, for the personal oath of a party or all parties, or that of a 
corporate officer. If required by the court, such verification shall be Ri Reuned by 
commission or as otherwise ordered. 


Rule 89.00. Intervention. 


(a) Unless otherwise ordered by the court, anyone having a claim against a 
vessel or other property previously arrested, attached, or garnished shall file 
an intervening complaint and not an original complaint, and shall arrest, 
attach, or garnish the vessel or property and, further, otherwise comply with 
these Rules in the same manner as the initial arresting, attaching or 
garnishing party. 

(b) Any party intervening in the proceeding shall deposit funds to pay a fair 
_ share of expenses for the safekeeping of the property. 


Rule 90.00. Default in action in rem. 


(a) Notice required. A party seeking a default judgment in an action in rem 
must show to the satisfaction of the court that due notice of the action and 
arrest of the property has been given: 

(1) By publication, as required in LAR 84; and 

By service on the master or other person having custody of the property; 
an . 
(3) By delivery under Federal Rule 5(b) to every other person who has not 
appeared in the action and is known to have an interest in the property. 

(b) Persons with recorded interests. 

(1) If the defendant property is a vessel documented under the laws of the 
United States, plaintiff must obtain a current certificate of ownership from the 
Coast Guard and give notice to the persons named therein who appear to have 
an interest. 

(2) If the defendant property is a vessel numbered as provided in the 
Federal Boat Safety Act, plaintiff must obtain information from the issuing 
authority and give notice to other persons named in the records of such 
authority who appear to have an interest. 

(c) Manner of giving notice. A required notice, other than by publication, of 
ae a, and arrest of the property shall be given by delivery under Federal 
Rule 5 


Rule 91.00. Entry of default. 


After the time limit for filing an answer has expired, the plaintiff may 
request an entry of default under Federal Rule 55(a). Default will be entered 
upon showing that: 

(a) Notice has been given as required in LAR 91(a); 

(b) No one has appeared to claim the property; 

(c) The publication requirement under LAR 84 has been fulfilled: and 

(d) The time limit for answer has expired. 

The plaintiff may move for judgment under Federal Rule 55(b) at any time 
after default has been entered. 
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Rule 92.00. Custody of property. 


(a) Safekeeping of property when seized. When a vessel, cargo or other 
property is seized, the Marshal shall take custody and arrange for adequate 
and necessary security for its safekeeping which may include, in the Marshal’s 
discretion, the placing of keepers on or near the vessel, or the appointment of 
a facility or person as custodian of the property in lieu of the Marshal. When 
a vessel with crew aboard is seized, the removal of such crew shall fall within 
the discretion of the United States Marshal. 

(b) Cargo handling, repairs and movement of the vessel. Upon arrest or 
attachment of the vessel, no cargo handling, repairs or movement of the vessel 
may be made without a court order except in an emergency situation in the 
discretion of the Marshal. Written notice shall be given to the Marshal and to 
all parties who have appeared prior to the application for such order, and the 
certificate of service of such notice shall be filed with the clerk before 
application is made to the court. For good cause shown, the court may direct 
the Marshal to allow the conduct of cargo handling, repairs, movement of the 
vessel or other operations on a vessel under arrest or attachment. Neither the 
United States nor the Marshal shall be liable for the consequence of the 
undertaking or continuation of any such activities during the arrest or 
attachment. 

(ec) Motion for change in arrangements. Prior to or after a vessel, cargo or 
property has been taken into custody by the Marshal, any party then 
appearing may move the court to dispense with keepers or to remove or place 
the vessel, cargo or other property at a specified facility, to designate a 
substitute custodian, or for similar relief. Notice of the motion shall be given to 
the Marshal and to all parties who have appeared. 

(d) Insurance. The Marshal may order insurance to protect the Marshal, his 
deputies, keepers and substitute custodians from liability assumed in arrest- 
ing and holding the vessel, cargo or other property and performing whatever 
services are undertaken to protect the vessel, cargo or other property and 
maintain the court’s custody. The party applying for arrest of the vessel, cargo - 
or other property shall reimburse the Marshal for premiums paid for the 
insurance. The party applying for removai of the vessel, cargo or other property 
to another location, for designation of a substitute custodian, or for other relief — 
that will require an additional premium shall reimburse the Marshal therefor. 
The premiums charged for the liability insurance are taxable as administra- 
tive costs while the vessel, cargo or other property is in custodia legis. 


Rule 93.00. Appraisal. 


(a) Order for appraisal. An order for appraisal of property so that security 
may be given or altered will be entered by the clerk at the written request of 
any interested party. If the parties do not agree in writing on the selection of 
the appraiser, the court will appoint the appraiser. 

(b) Appraiser’s oath. The appraiser shall be sworn to the faithful and 
impartial discharge of duties before any federal or state officer authorized by 
law to administer oaths, and a copy of the oath shall be filed with the clerk. 

(c) Appraisal. The appraiser shall give one day’s notice of the time and place 
of making the appraisal to the parties who have appeared in the action. The 
appraiser shall file the appraisal in writing with the clerk as soon as it is 
completed and shall serve it on all parties. 

(d) Cost of appraisal. Absent stipulation of the parties or order of the court 
to the contrary, the appraiser shall be paid by the party requesting the 
appraisal. Appraiser’s fees shall thereafter be taxed as the court orders. 
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Rule 94.00. Sale of property. 


(a) Publication of notice of sale. Unless otherwise ordered upon a showing of 
urgency, impracticality or other good cause, or as provided by law, notice of the 
sale of property in an action in rem shall be published daily, at least twice, the 
first publication to be at least one calendar week prior to date of sale and the 
second publication to be at least three calendar days prior to date of sale, 
unless otherwise ordered by the court. 

(b) Place of sale. The place of sale will occur at the Federal Courthouse in the 
division in which the property is located unless the court otherwise directs. 

(c) Payment of bid. The person whose bid is accepted shall immediately pay 
the Marshal either the full purchase price if the bid is no more than $500 or a 
deposit of $500 or ten percent of the bid, whichever is greater, if the bid exceeds 
$500. The bidder shall pay the balance of the purchase price within three court 
days following the sale. If an objection to the sale is filed within that time, the 
bidder is excused from paying the balance of the purchase price until three 
court days after the sale is confirmed. Payments to the Marshal shall be in 
cash, certified check or cashier’s check. The court may specify different terms 
in any order of sale. 

(d) Penalty for late payment of balance. A successful bidder who fails to pay 
the balance of the bid within the time allowed under these rules or a different 
time specified by the court shall also pay the Marshal the costs of keeping the 
property from the date payment of the balance was due to the date the bidder 
pays the balance and takes delivery of the property. Unless otherwise ordered 
by the court, the Marshal shall refuse to release the property until this 
additional charge is paid. 

(e) Penalty for default in payment of balance. A successful bidder who fails 


- to pay the balance of the bid within the time allowed is in default and the court 


may at any time thereafter order a sale to the second highest bidder or order 
a new sale as appropriate. Any sum deposited by the bidder in default shall be 
forfeited and applied to pay any additional costs incurred by the Marshal by 
reason of the forfeiture and default, including costs incident to resale. The 
balance of the deposit, if any, shall be retained in the registry subject to further 
order of the court, and the court shall be given written notice of its existence 
whenever the registry deposits are reviewed. 

(f) Report of sale by the marshal. At the conclusion of the sale, the Marshal 
shall forthwith file a written report with the court of the fact of sale, the date 
thereof, the price obtained, the name and address of the successful bidder, and 
any other pertinent information. 

(g) Time and procedure for objection to sale. An interested person may object 
to the sale by filing a written objection with the clerk within three court days 
following the sale, serving the objection on all parties, the successful bidder 
and the Marshal, and depositing a sum with the Marshal that is sufficient to 
pay the expense of keeping the property for at least seven days. Payment to the 
Marshal shall be in cash, certified check, or cashier’s check. The written 
objection must be endorsed by the Marshal with an acknowledgement of 
receipt of the deposit prior to filing with the clerk. 

(h) Confirmation of sale without motion. A sale shall stand confirmed as of 
course without any affirmative action by the court unless (1) written objection 
is filed with the court within the time allowed under these rules, or (2) the 
purchaser is in default for failure to pay the balance due to the Marshal. The 
purchaser in a sale so confirmed as of course shall present a form of order 
reflecting the confirmation of the sale for entry by the clerk on the fourth court 
day following the sale. The Marshal shall transfer title to the purchaser upon 
presentation of such order by the clerk. | 

(i) Confirmation of the sale on motion. If an objection has been filed or if the 
successful bidder is in default, the Marshal, the objector, the successful bidder, 
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or a party may move the court for relief. The motion will be heard summarily 
by the court. The person seeking a hearing on such motion shall apply to the 
court for an order fixing the date and time of the hearing and directing the 
manner of giving notice and shall give written notice of the motion to the 
Marshal, all parties, the successful bidder and the objector. The court may 
confirm the sale, order a new sale, or grant such other relief as justice requires. 

(j) Disposition of deposits. 

(1) Objection sustained. If an objection is sustained, sums deposited by the 
successful bidder will be returned to the bidder forthwith. The sum deposited 
by the objector will be applied to pay the fees and expenses incurred by the 
Marshal in keeping the property until it is resold, and any balance remaining 
shall be returned to the objector. The objector will be reimbursed for the 
expense of keeping the property from the proceeds of a subsequent sale. 

(2) Objection overruled. If the objection is overruled, the sum deposited by 
the objector will be applied to pay the expense of keeping the property from the 
day the objection was filed until the day the sale is confirmed, and any balance 
remaining will be returned to the objector forthwith. 

(k) Title to property. Failure of a party to give the required notice of the 
action and arrest of the vessel, cargo or other property or required notice of the 
sale may afford grounds for objecting to the sale but does not affect the title of 
a bona fide purchaser of the property without notice of the failure. 


Rule 95.00. Release of seizures — Custodial cost — General bonds. 


(a) Property seized by the Marshal may be released as follows: 

(1) By the Marshal upon the receipt of security by the Marshal, accompa- 
nied by the endorsed express authorization for release signed by the party or | 
counsel for the party as provided by Supplemental Rule E(5)(c), F.R.Civ.P. if all 
costs and charges of the court and its officers shall have first been paid. Monies 
received as part of any cash stipulation shall be delivered by the Marshal to the 
clerk for deposit in the registry of the court. 

(2) In action entirely for a sum certain, by paying into the court the amount 
alleged in the complaint to be due, with interest at ten percent per annum ~ 
thereon from the date claimed to be due to a date 24 months after the date the 
claim was filed, or by filing an approved stipulation for such alleged amount 
and interest. In either event, claim of the property shall be filed. 

(3) In actions other than possessory, petitory, and partition, by filing, in 
addition to a claim of the property, an approved stipulation for the amount of 
the appraised or agreed value of the property seized, with interest (unless 
otherwise ordered by the court), interlocutory or final, and to pay the amount 
awarded by the final decree rendered by this court or by any appellate court, 
with interest. 

(4) In possessory, petitory, and partition actions, only upon the order of the 
court, and on such security and terms as ordered. , 
(5) Upon the dismissal or discontinuance of the action or upon the written 
consent of the attorney for the party on whose behalf the property is detained, 
if all costs and charges of the court and its officers shall have first been paid. 

(b) The Marshal shall not deliver any property so released until costs and 
charges of the Marshal shall first have been paid. 

(c) In any general bond as provided for by Supplemental Riile E(5)(b), 
F.R.Civ.P. the vessel will be identified by name, nationality, dimension, official 
number or registration number, hailing port and port of documentation, to the 
extent applicable. The owner of such vessel shall also file complete designated 
United States address for communications to the owner or designated agent, 
which shall be by mail. Execution of process against the vessel so stayed under 
Supplemental Rule E(5)(b), F.R.Civ.P. shall be endorsed to the Marshal as 
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stayed pursuant to the rule. Such process shall be served by the Marshal 
together with a copy of the complaint on the master or other person in whose 
charge or custody the vessel is found and the Marshal shall make his or her 
return thereof. If no master or other person in charge of custody is found 
aboard the vessel, the Marshal shall so make his or her return accordingly, and 
the clerk shall advise by mail the owner or designated agent, at the address 
furnished pursuant to this rule, of the nature of the action, any amount 
claimed, the plaintiff, the name and address of plaintiff’s attorney, the case 
number, and the return day thirty days from the date of the Marshal’s attempt. 
The clerk will maintain a current list of vessels subject to a general bond and 
file said bonds alphabetically by name of vessel and endorsed as provided by 
Supplemental Rule E(5)(b), F.R.Civ.P. 


Rule 96.00. Taxation of costs. 


- Ifcosts shall be awarded to either or any party, then the reasonable premium 
or expenses paid on all bonds or stipulations or other security by the party in 
whose favor such costs are allowed shall be taxed as a part of the costs of the 
case. In addition thereto, if costs shall be awarded to either or any party, then 
the reasonable expenses paid by a party incidental to or arising out of the 
attachment or arrest of any property in the proceedings or while said property 
is “in custodia legis” shall be taxed as a part of the costs of the case. 


Rule 97.00. Stay of execution or of release of property after judgment 
or dismissal. 


No execution of judgment shall issue nor shall seized property be released 
pursuant to judgment or order of dismissal, until ten days after its entry. Upon 
the filing of a motion for new trial or notice of appeal or motion to set aside 
default within said ten-day period, a further stay shall exist for a period not to . 
exceed thirty days from the entry of judgment or dismissal to permit the entry 
of an order fixing the amount of a supersedeas bond and the filing of same. 


Rule 98.00. Possessory actions — Short day return. 


In all possessory actions upon special order of the court, process may be 
made returnable upon a short day. The answer shall be filed within such time 
as may be specifically ordered by the court, and a day of hearing then fixed, 
unless otherwise ordered. The hearing of possessory suits shall be given 
preference. ; 


Rule 99.00. Claims after sale — How limited. 


Claims upon the proceeds of sale of property under a final decree, except for 
_ seamen’s wages, shall not be admitted in behalf of lienors who file their claims 
after the sale, to the prejudice of lienors who filed their claims before the sale, 
but shall be limited to remnants and surplus, unless for cause shown it shall 
be otherwise ordered. 
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Index to Rules of the United States District Court for the 
Eastern District of North Carolina 


ADDRESSES. 
Attorneys at law. 
Change of address, Rule 3.09. 


ADMIRALTY AND MARITIME CLAIMS. 


Appraisal of property, Rule 93.00. 
Arrest. 
Post arrest procedure, Rule 83.00. 
Bonds, surety. 
General bonds, Rule 95.00. 
Stipulations for costs and security, Rule 
85.00. 
Costs. 
Custodial costs, Rule 95.00. 
Stipulations for costs, Rule 85.00. 
Taxation as costs, Rule 96.00. 
Custody of property, Rule 92.00. 
Interrogatories. 
Answers to interrogatories. 
Verification, Rule 88.00. 
Intervention, Rule 89.00. 
Judgment. 
Default in action in rem, Rule 90.00. 
Entry, Rule 91.00. 
Motions. 
Appraisal of property, Rule 93.00. 
Newspapers. 
Publication, Rule 84.00. 
Notice. 
Publication, Rule 84.00. 
Parties, Rule 87.00. 
Pleadings, Rule 87.00. 
Verification of pleadings, Rule 88.00. 
Process, Rule 81.00. 
Issuance, Rule 82: 00. 
Publication. 
_ Newspaper publication, Rule 84.00. 
Sales, Rule 94.00. 
Claims after sale. 
How limited, Rule 99.00. 
Publication. 
Notice, Rule 94.00. 
Scope of rules, Rule 80.00. 
Searches and seizures. 
Release of seized property, Rule 95.00. 
Stay, Rule 97.00. 
Service of process. 
Return of process, Rule 81.00. 
Short day return. 
Possessory actions, Rule 98.00. 
Stays, Rule 97.00. 
Stipulations, Rule 86.00. 
Costs, Rule 85.00. 
Time. 
Return of process, Rule 81.00. 


AFFIDAVITS. 
Motions, Rule 4.07. 


ALTERNATIVE DISPUTE RESOLUTION. 
Mediated settlement conferences, Rule 
32.00. 
Attendance at conference, Rule 32.08. 
Authority and duties of mediator, Rule 
32.09. 
Certified mediators, Rule 32.06. 
Conference procedures, Rule 32.07. 
Definitions, Rule 32.01. 
Judicial immunity, Rule 32.11. 
Mediators, Rule 32.05. 
Motion to dispense with mediation, Rule 
32.03. 
Referral, Rule 32.02. 
Referral order, Rule 32.04. 
Sanctions, Rule 32.10. 
Settlement conferences. 
Court-hosted settlement conferences, Rule 
30. 
Summary trials, Rule 31. 
Eligible cases, Rule 31.01. 
Not-jury summary trials, Rule 31.04. 
Procedural considerations, Rule 31.03. 
Selection of cases, Rule 31.02. 


APPEALS, 
Magistrate judges, Rule 63.06. 
Case-dispositive motions and prisoner 
litigation, Rule 63.02. 
Civil cases disposed of on consent of 
parties, Rule 63.05. 
Misdemeanor cases. 
Judgments in, Rule 63.04. 
Non-dispositive matters, Rule 63.01. 
Special master reports, Rule 63.03. 


ARRAIGNMENT. 
Appearance bonds, Rule 42.02. 
Generally, Rule 42.01. 


ATTORNEYS AT LAW. 
Admission to bar of court. 
Appearances by attorneys not admitted in 
district, Rule 2.05. 
Attorneys previously admitted in middle or 
western districts, Rule 2.11. 
Eligibility, Rule 2.02. 
Previous admission to district courts for 
middle or western districts, Rule 2.11. 
Procedure, Rule 2.03. 
Appearance. 
Attorneys not admitted in district, Rule 
2:05: 
Criminal cases. 
Notice of appearance, Rule 48.02. 
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ATTORNEYS AT LAW —Cont’d 
Appearance —Cont’d 
Criminal cases —Cont’d 
Obligation to notify the court, Rule 
48.01. 

Withdrawal of appearance, Rule 2.07. 
Change of address, Rule 3.09. 

Civil actions. 

Preparation for civil trial, Rule 25.00. 
Courtroom decorum, Rule 2.08. 
Criminal cases. 

Appearances. 

Notice of appearance, Rule 48.02. 
Obligation to notify the court, Rule 
48.01. 
Preparations for criminal trial, Rule i 00. 
Publicity. 
Generally, Rule 45.00. 
Eligibility. 

Admission to bar of court, Rule 2.02. 
Fees. 

Admission to bar of court, Rule 2.03. 

Attorneys previously admitted to district 
courts, Rule 2.11. 
| Time for filing, Rule 29.01. 
Jury. 

Contact with trial jurors, Rule 6.03. 
Oaths. 

Admission to bar of court, Rule 2.03. 
Pleadings. 

Local counsel. 

Cases where out-of-state attorneys 
appear, Rule 2.06. 
- Signing pleadings, Rule 2.04. 


Procedure for admission to bar, Rule 2.03. 


Professional standards, Rule 2.10. 

Representation by local counsel, Rule 
2.04. 

Roll of attorneys, Rule 2.01. 

Service of process. 

Local counsel. 

Cases where out-of-state attorneys 
appear, Rule 2.06. 
Student practice, Rule 13.00. 

See STUDENT PRACTICE. 
Withdrawal of appearance, Rule 2.07. 
Witnesses. 

Questioning of witnesses, Rule 2:09. 


B 


BONDS, SURETY. 
Admiralty and maritime claims. 
General bonds, Rule 95.00. 
Stipulations for costs and security, Rule 
85.00. 
Arraignment. 
Appearance bond, Rule 42.02. 
Authorized security, Rule 10.01. 
Clerk of court. 
Approval of security. 


Power of clerk or deputy clerk, Rule 9.01. 


Prohibited sureties, Rule 10.03. 


~ 


BONDS, SURETY —Cont’d 
Real property. 
Use as security, Rule 10.02. 


cat 


CITATION OF RULES, Rule 1.00. 


CIVIL ACTIONS. 
Assignment of cases to divisions, Rule 
3.03. . 
Attorneys at law. 
Preparation for civil trial, Rule 25.00. 
Compromise and settlement. 
Minors and incompetents, Rule 20.02. 
Contempt. 
Plenary contempt proceedings, Rule 26.03. 
Rights of contemnor, Rule 28.01. 
Summary contempt proceedings, Rule 
28.02. 
Discovery. 
Conducting discovery, Rule 23.01. 
Conference, Rule 23.00. 
Depositions for use at trial, Rule 23.04. — 
Form of interrogatories, responses and 
objections, Rule 23.03. 
Numbering discovery procedures, Rule 
23.02. 
Dismissal of actions. 
Minors and incompetents, Rule 20.02. 
Exhibits, Rule 26.03. 
Guardian ad litem. 
Minors and incompetents, Rule 20.01. 
Incompetent persons. ms 
Parties, Rule 20.00. 


- Jury. 


Verdict. 
Taking verdict and polling jury, Rule 
26.05. 
Magistrate judges. 
Appeal from judgments in civil cases 
disposed of on consent of parties, Rule 
63.05. 
Assignment of matters to magistrate 
judges, Rule 61.02. 
Conduct of trials and disposition of civil 
cases upon consent of parties, Rule 
62.08. 
Consent of parties to civil trial jurisdiction 
of magistrate judges, Rule 21.00. 
Minors. 
Parties, Rule 20.00. 
Notice. 
Pre-trial conference, Rule 24.01. 
Parties. 
Magistrate judges. 
Consent of parties to civil trial 
jurisdiction of magistrate judges, 
Rule 21.00. 
Minors and incompetents. 
Counsel fees. 
Approval, Rule 20.03. 
Guardians ad litem, Rule 20.01. 
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CIVIL ACTIONS —Cont’d 
Parties —Cont’d 
Minors and incompetents —Cont’d 
Judgments. 

Payment, Rule 20.03. 
Representation, Rule 20.01. 
Settlement or dismissal of actions, Rule 

20.02. 
Pre-trial conference, Rule 24.04. 
Notice, Rule 24.01. 
Preparation by counsel, Rules 24.02, 24.04. 
Scheduling, Rule 24.01. 
Pre-trial order. 
Form, Rules 24.03, 24.05. 
Trial. 
Closing argument, Rule 26.04. 
Exhibits, Rule 26.03. 
Opening statements, Rule 26.01. 
Verdict. 
Taking verdict and polling jury, Rule 
26.05. 
Witnesses, Rule 26.02. 
Verdict. 


Taking verdict and polling jury, Rule 26.05. 


Witnesses, Rule 26.02. 


CLERK OF COURT. 
Bonds, surety. 
Approval of security. 


Power of clerk or deputy clerk, Rule 9.01. 


Court libraries. 
Duties as to, Rule 9.06. 
‘Exhibits. 
Custodian of exhibits, Rule 9.04. 
Headquarters, Rule 3.01. 
Judgments. 
Entry of judgments, Rule 9.03. 
Jurisdictional agreements with other 
courts. 
Maintenance, Rule 9.07. 
Orders of court. 
Entry of orders, Rule 9.03. 
Registry funds. 
Deposit in interest-bearing accounts, Rule 
9.05. 
Sealed documents. 
Handling of, Rule 9.08. 
Searches and seizures. 
Authority, Rule 9.02. 


COMPROMISE AND SETTLEMENT. 
Civil actions. 
Minors and incompetents, Rule 20.02. 


CONTEMPT. 
Civil contempt. 
Plenary contempt proceedings, Rule 27.03. 
Rights of contemnor, Rule. 27.01. 
Summary contempt proceedings, Rule 
27.02. 


CORPORATIONS. 
Residence, Rule 3.03. 


CORRESPONDENCE TO COURT, Rule 
3.05. 


COSTS. 

Admiralty and maritime claims. 
Custodial costs, Rule 95.00. 
Stipulations for costs, Rule 85.00. 
Taxation as costs, Rule 96.00. 

Application for costs, Rule 28. 

Juror costs. 

Taxation. 
Settlement before trial, Rule 16.01. 
Settlement before verdict, Rule 16.02. 


CRIMINAL CASES. 
Appearance of defendant. 

‘Waiver of appearance in misdemeanor 

cases, Rule 41.00. 
Arraignment, Rule 42.00. 

Generally, Rule 42.01. 

Assignment of cases to division, Rule 3.03. 
Attorneys at law. 
Appearance. 
Notice of appearance, Rule 48.02. 
Obligation to notify the court, Rule 
48.01. 
Preparations for criminal trial, Rule 49.00. 
Publicity. 
Generally, Rule 45.00. 
Bonds, surety. 

Appearance bonds, Rule 42.02. 
Discovery. 

Discovery from defendant, Rule 43.02. 

Further discovery or inspection, Rule 
43.04. 

Duty of disclosure, Rule 40.05. 

Exchange of discovery by mail, Rule 43.03. 
Jury. 

Statements by attorneys during jury 

selection, Rule 45.04. 
Magistrate judges. 

Appeals. 

Judgments in misdemeanor cases, Rule 
63.04. 

Assignment of matters to magistrate 
judges, Rule 61.01. 

Misdemeanor cases. 

Disposition, Rule 62.02. 
Motions. 

Pre-trial motions. 

Time for filing, Rule 44.00. 
News media. 

Release of information, Rule 7.03. 
Pre-trial conference, Rule 43.01. 
Publicity by attorneys. 

Statements after filing complaint, 
information or indictment, issuance of 
warrant or arrest, Rule 45.02. 

Statements after trial, Rule 45.05. 

Statements authorized, Rule 45.03. 

Statements by one participating in or 
associated with investigation, Rule 
45.01. 

Statements during jury selection or trial, 
Rule 45.04. 
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CRIMINAL CASES —Cont’d 
Publicity by attorneys —Cont’d 
Statements of staff and employees, Rule 
45.06. 
Records. 
Presentence or probation records. 
Petition for disclosure, Rule 46.00. 
Subpoenas. 
Time of issuance, Rule 47.00. 
Time. 
Pre-trial motions. 
Filing, Rule 44.00. 
Subpoenas. 
Issuance, Rule 47.00. 
Waiver of appearance. 
Misdemeanor cases, Rule 41.00. 


D 


DEFINED TERMS. 
Mediation, Rule 32.01. 


DISCOVERY. 
Civil actions. 
Conducting discovery, Rule 23.01. 
Conference, Rule 23.00. 
Depositions for use at trial, Rule 23.04. 
Form of interrogatories, responses and 
objections, Rule 23.03. 
Numbering discovery procedures, Rule 
23.02. 
Criminal cases. 
Discovery from defendant, Rule 43.02. 
Further discovery or inspection, Rule 
43.04. 
Duty of disclosure, Rule 40.05. 


Exchange of discovery by mail, Rule 43.03. 


Exceptions from discovery provisions, 
. Rule 29. 
Filing of papers. 
Discovery materials not to be filed unless 
ordered or needed, Rule 3.08. 
Motions. 
Requirements, Rule 4.03. 


DISMISSAL OF ACTIONS. 
Civil actions. 
Minors and incompetents, Rule 20.02. 


DISPUTE RESOLUTION. 
Alternative dispute resolution. 
See ALTERNATIVE DISPUTE 
RESOLUTION. 
Mediated settlement conferences, Rules 
32.00 to 32.11. 
See ALTERNATIVE DISPUTE 
RESOLUTION. 


DIVISIONS OF DISTRICT, Rule 3.02. 
Assignment of cases to, Rule 3.03. 


1D 


EXHIBITS. 
Civil actions, Rule 26.03. 


EXHIBITS —Cont’d 
Clerk of court. 
Custodian of exhibits, Rule 9.04. 
Destruction or other disposition, Rule 
9.04. 
Notice. 
Destruction or other disposition, Rule 9.04. 


F 


FEES. 
Attorneys at law. 
Admission to bar of court, Rule 2.03. 
Time for filing, Rule 29.01. 


FILING OF PAPERS, Rule 3.08. 
Discovery. 
Discovery materials not to be filed unless 
ordered or needed, Rule 3.09. 
Originals, Rule 3.07. 


FORMS, Rule 3.06. 
Motions, Rule 3.06. 
Pleadings, Rule 3.06. 


G 


GUARDIAN AD LITEM. 
Civil actions. 
Minors and incompetents, Rule 20.01. 


H 


HABEAS CORPUS. 


' Prisons and prisoners. 


Petitions by prisoners, Rule 12.00. 


HEARINGS. 
Motions, Rule 4.08. 


IMMUNITIES. 
Judicial immunity. 
Mediated settlement conferences, Rule 
32.11. 


INCOMPETENT PERSONS. 
Civil actions. 
Parties, Rule 20.00. 


IN FORMA PAUPERIS. 

Subsequent litigation by parties 
proceeding in forma pauperis, Rule 
22.00. 


INTERROGATORIES. 
Admiralty and maritime claims. 
Answers to interrogatories. 
Verification, Rule 88.00. — 


INTERVENTION. 
Admiralty and maritime claims, Rule 
89.00. 
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JUDGES. 
Mediated settlement conferences. 
Judicial immunity, Rule 32.11. 


JUDGMENTS. 
Clerk of court. 
Entry of judgments, Rule 9.03. 


JURISDICTION. 
Agreements with other courts. 
Clerk to maintain, Rule 9.07. 


JURY. 
Attorneys at law. 
Contact with trial jurors, Rule 6.03. 
Civil actions. 
Verdict. 
Taking verdict and polling jury, Rule 
26.05. 
Contact with trial jurors, Rule 6.03. 
Costs. 
Taxation. 
Settlement before trial, Rule 16.01. 
Settlement before verdict, Rule 16.02. 
Criminal cases. é 
Statements by attorneys during jury 
selection, Rule 45.04. 
Examination of jurors, Rule 6.02. 
Lists, Rule 6.01. 


L 


LAW STUDENTS. 
Student practice, Rule 13.00. 
See STUDENT PRACTICE. 


LIBRARIES. 
Court libraries, Rule 9.06. 


M 


MAGISTRATE JUDGES. 
Appeals, Rule 63.06. 
Case-dispositive motions and prisoner 
litigation, Rule 63.02. 
Civil cases disposed of on consent of 
parties, Rule 63.05. 
Misdemeanor cases. — 

Judgments in, Rule 63.04. 
Non-dispositive matters, Rule 63.01. 
Special master reports, Rule 63.03. 

Assignment of matters to magistrate 

judges, Rule 61.03. 

Civil actions, Rule 61.02. 

Criminal cases, Rule 61.01. 

Civil actions. 

Appeal from judgments in civil cases 
disposed of on consent of parties, Rule 
63.05. 

Assignment of matters to magistrate 
judges, Rule 61.02. 


MAGISTRATE JUDGES —Cont’d 
Civil actions —Cont’d 
Conduct of trials and disposition of civil 
cases upon consent of parties, Rule 
62.08. _ 
Consent of parties to civil trial jurisdiction 
of magistrate judges, Rule 21.00. 
Criminal cases. 
Appeals. 
Judgments in misdemeanor cases, Rule 
63.04. 
Assignment of matters to magistrate 
judges, Rule 61.01. 
Misdemeanor cases. 
Disposition, Rule 62.02. 
Masters. 
Appeal from special master reports, Rule 


Designation to serve as special master, 
Rule 62.07. 
Motions. 
Appeals from magistrate judges’ orders 
determining motions, Rules 63.01, 
63.02. 
Case-dispositive motions. 
Recommendations regarding, Rule 62.04. 
Non-dispositive pretrial motions. 
Determination, Rule 62.03. 
Powers and duties, Rules 62.01, 62.09. 
Case-dispositive motions. 
Recommendations regarding, Rule 62.04. 
Civil actions. 
Conduct of trials and disposition of cases 
upon consent of parties, Rule 62.08. 
Misdemeanor cases. 
Disposition, Rule 62.02. 
Non-dispositive pre-trial matters. 
Determination, Rule 62.03. 
Prisoner cases, Rules 62.05, 62.06. 
Special master references, Rule 62.07. 
Standards of performance, Rule 60.00. 


MASTERS. 
Magistrate judges. 
Appeal from special master reports, Rule 


Designation to serve as special master, 
Rule 62.07. 


MEDIATION. 
Alternative dispute resolution. 
See ALTERNATIVE DISPUTE 
RESOLUTION. 


MEDIATORS. 
Mediated settlement conferences, Rules 
32.05, 32.06, 32.09. 


MINORS. 
Civil actions. 
Parties, Rule 20.00. 


MOTIONS. 

Admiralty and maritime claims. 
Appraisal of property, Rule 93.00. 

Affidavits, Rule 4.08. 
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MOTIONS —Cont’d 
Criminal cases. 
Pre-trial motions. 
Time for filing, Rule 44.00. 
Discovery. 
Requirements, Rule 4.03. 
Filing. 
Time for, Rule 4.01. 
Forms, Rule 3.06. 
Frivolous or delaying motions, Rule 4.10. 
Hearings on, Rule 4.09. 
Magistrate judges. 
Appeals from magistrate judges’ orders 
determining motions, Rules 63.01, . 
. 63.02. 
Case-dispositive motions. 
Recommendations regarding, Rule 62.04. 
Non-dispositive pretrial motions. 
Determination, Rule 62.03. 
Requirements generally, Rule 4.02. 
Motions relating to discovery and 
inspection, Rule 4.03. 
Responses to motions, Rule 4.05. 
Replies, Rule 4.08. 
Sealed documents, Rule 9.08. 
Subsequently decided authority, Rule 
4.07. 
Supporting memoranda, Rule 4.04. 
Citations. 
Decisions not appearing in certain 
published reports, Rule 5.03. 
Published decisions, Rule 5.02. 
Unpublished decisions, Rule 5.04. 
Contents, Rule 5.01. 
Form, Rule 5.01. 
Length, Rule 5.05. 
Time. 
Filing of motions, Rule 4.01. 
Responses to motions, Rule 4.05. 


N 


NATURALIZATION. 
Proceedings, Rule 14.00. 


NEWS MEDIA. 
Criminal cases. 
Release of information, Rule 7.03. 
Release of information to. 
Copies of public records, Rule 7.02. 
Court personnel, Rule 7.01. 
Criminal matters, Rule 7.03. 


NEWSPAPERS. 
Admiralty and maritime ciaims. 
Publication, Rule 84.00. 


NOTICE. 

Admiralty and maritime claims. 
Publication, Rules 83.00, 84.00. 

Civil actions. 
Pre-trial conference, Rule 25.01. 

Exhibits. 
Destruction or other disposition, Rule 9.04. 


~ 


OATHS. 
Attorneys at law. 
Admission to bar of court, Rule 2.03. 


‘ORDERS OF COURT. 


Clerk of court. 
_ Entry of orders, Rule 9.03. 


P 
PARTIES. 
Admiralty and maritime claims, Rule 
87.00. 


Civil actions. 
See CIVIL ACTIONS. 
In forma pauperis. 
Subsequent litigation by parties proceeding 
in forma pauperis, Rule 22.00. 


PHOTOGRAPHY. 
Court proceedings, Rule 8.00. 


PLEADINGS. 
Admiralty and maritime claims, Rule 
87.00. 
Verification of pleadings, Rule 88.00. 
Attorneys at law. 
Local counsel. 
Cases where out-of-state attorneys 
appear, Rule 2.06. 
Signing pleadings, Rule 2.04. 
Filing and service, Rule 3.07. 
Forms, Rule 3.06. 


PRISONS AND PRISONERS. 
Civil rights actions by prisoners, Rule 
11.00. 
Habeas corpus. 
- Petitions by prisoners, Rule 12.00. 


PUBLICATION. : 
Admiralty and maritime claims. 
Newspaper publication, Rule 84.00. 


R 


REAL PROPERTY. 
Bonds, surety. 
Use as security, Rule 10.02. 


RECORDS. 
Criminal cases. 
Presentence or probation records. 
Petition for disclosure, Rule 46.00. 


RESIDENCE. } 
Corporations, Rule 3.03. 


S 


SALES. . 
Admiralty and maritime claims. 
Claims after sale. 
How limited, Rule 99.00. 
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SALES —Cont’d 
Publication. 
Notice, Rule 94.00. 


SANCTIONS. 
Mediated settlement conferences, Rule 
32.10. 


SCOPE OF RULES, Rule 1.00. 


SEALED DOCUMENTS, Rule 9.08. 
Handling by clerk of court, Rule 9.08. 


SEARCHES AND SEIZURES. 
Admiralty and maritime claims. 
Release of seized property, Rule 95.00. 
Stay, Rule 97.00. 
Clerk of court. 
Authority, Rule 9.02. 


SENTENCING. 
Expedited procedures. 
Where defendant detained, Rule 50.06. 
Presentence report. 
Filing revised reports, Rule 50.05. 
Filing under seal, Rule 50.10. 
Resolving objections to, Rule 50.04. 
Role of defense counsel, Rule 50.11. 
Sentence by court, Rule 50.07. 
Service, Rule 50.08. 
Time for completion of, Rule 50.02. 
Time for filing objections to, Rule 50.03. 
Procedure at sentencing, Rule 50.09. 
Scheduling of sentencing, Rule 50.01. 


SERVICE OF PROCESS, Rule 3.08. 
Admiralty and maritime claims. 
Return of process, Rule 82.00. 
Attorneys at law. 
Local counsel. 
Cases where out-of-state attorneys 
appear, Rule 2.06. 


_ SESSIONS. 
Court in continuous session, Rule 3.04. 


SETTLEMENT CONFERENCES. 
Alternative dispute resolution. 


Court-hosted settlement conferences, Rule 


30. 
Mediated settlement conferences. 


Alternative dispute resolution, Rules 32.00 


TO. 32/11 504), 
See ALTERNATIVE DISPUTE 
RESOLUTION. 


STAYS. 
Admiralty and maritime claims, Rule 
97.00. 


STUDENT PRACTICE. 
Authorized activities, Rule 13.05. 


Certification of student and supervisor, 


Rule 13.04. 


INDEX 


STUDENT PRACTICE —Cont’d 
Compliance with rule. 
Required, Rule 13.01. 
Eligibility, Rule 13.02. 
Supervising attorneys, Rule 13.03. 
Certification, Rule 13.04. 


SUBPOENAS. 
Criminal cases. 
Time of issuance, Rule 47.00. 
Time. 
Issuance. 
Criminal cases, Rule 47.00. 


T 


TIME. 
Admiralty and maritime claims. 
Intervention, Rule 89.00. 
Return of process, Rule 82.00. 
Criminal cases. 
Pre-trial motions. 
Filing, Rule 44.00. 
Subpoenas. ; 
Issuance, Rule 47.00. 
Extension of time. 
Motion, Rule 4.11. 
Motions. 
Extension of time, Rule 4.11. 
Filing of motions, Rule 4.01. 
Reponses to motions, Rule 4.05. 
Naturalization proceedings, Rule 14.00. 
Subpoenas. 
Issuance. 
Criminal cases, Rule 47.00. 


TRIAL. 
Alternative dispute resolution. | 
Summary trials, Rules 31.00 to 31.04. 
See ALTERNATIVE DISPUTE 

RESOLUTION. 
Civil actions, Rule 27.00. 
See CIVIL ACTIONS. 


V 


VERDICT. 
Civil actions. 


Taking verdict and polling jury, Rule 27.05. 


VIOLATIONS OF RULES. 


Sanctions, Rule 15.00. 


Ww 


WITNESSES. 
Attorneys at law. 

Questioning of witnesses, Rule 2.09. 
Civil actions, Rule 26.02. 
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RULES OF THE UNITED STATES 
BANKRUPTCY COURT FOR THE 
EASTERN DISTRICT OF 
NORTH CAROLINA 


Effective September 1, 1988. 
Revised August 1, 1991. 
With amendments received through April 17, 1998. 


| Order. 


Preface. 


Part I. Commencement of Case; 
Proceedings Relating to 
Petition and Order 
for Relief 


Rule 

1002.1. Petition — General. 

1003.1. Involuntary petition. 

1006.1. Fees — Installment payments. 
1007.1. Lists, schedules and statements; Time 
| limits. 

1007.2. Mailing — List or Matrix. 

1009.1. Amendments to Lists and Schedules. 
1071.1. Divisions — Bankruptcy Court. 
1073.1. Assignment of Cases. 


Part II. Officers and Administration; 
Notices; Meetings; Examinations; 
Elections; Attorneys and 
Accountants 


2002.1. Notice to creditors and other inter- 
ested parties. 

2003.1. Meeting of creditors and equity secu- 
rity holders. 

2014.1. Employment of professional persons. 

2015.1. Duty of trustee or debtor in possession 
to keep records, make reports, and 
give notice of case. 

2015.2. Duty of Chapters 7 and 11 trustee to 
give notice. 

2015.5. Trustees — Chapter 13 search fees. 

2070.1. Estate administration — Deposit of 
estate funds pursuant to 11 U.S.C. 
§ 345: Reporting requirements and 
collateralization of deposits exceeding 
$100,000.00. 


Part III. Claims and Distribution to 
Creditors and Equity Interest 
Holders; Plans 


3002.1. Filing proof of claim or interest. 

3003.1. Filing proof of claim or equity security 
interest in Chapter 9 municipality or 
Chapter 11 reorganization cases. 

3003.2. Time for filing claims in a Chapter 11 
case. 
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Rule 

3010.1. Payments to creditors in Chapter 13 
individual’s debt adjustment cases. 

3012.1. Valuation of security. 

3017.1. Notices required to be sent by Chapter 
11 debtors. 


Part IV. The Debtor: Duties and Benefits 


4001.1. Automatic stay — Relief from. 

4002.1. Debtor duties. 

4002.2. Duties of Chapter 7 debtor. 

4002.3. Duties of Chapter 11 debtor in posses- 
sion. 

4002.4. Duties of Chapter 12 debtor. 

4003.1. Exemptions. 

4003.2. Extension of time for objections to 
exemptions. 


Part V. Courts and Clerks’ Offices 


5001.1. Office hours, divisions of the district, 
assignment of cases to a division. 

5003.1. Duties of the clerk. 

5005.1. Filing papers — Requirements. 

5008.1. Deposit of estate funds pursuant to 11 
U.S.C. § 345: Reporting require- 
ments and collateralization of depos- 
its exceeding $100,000.00. 


Part VI. Collection and Liquidation of 
the Estate 


6005.1. Appraisers and auctioneers. 


Part VII. Adversary Proceedings 


7003.1. Commencement of an adversary pro- 
ceeding. 

7012.1. Motions in adversary proceedings. 

7016.1. Preliminary conference. 

7016.2. Final pre-trial conference. 

7016.3. Trials. 

7026.1. General provisions governing discov- 
ery. 

7041.1. Dismissal of actions for lack of prose- 
cution. 

7067.1. Deposit in court. 


EASTERN DISTRICT BANKRUPTCY RULES 


Part VIII. Appeals to District Court or —~ Rule ' 
Bankruptcy Appellate Panel 9013.1. Motions: Form and service. 
[Reserved] 9014.1. Contested matters. 
9019.2. Mediated settlement conference. 
Part IX. General Provisions 9029.1. Sanctions. 
Rule Local Forms 
9004.1. General requirements of form; Num- | 
ber of copies of other documents. Form — ; 
9007.1. Designation of parties to provide no- 1. Notice of motion and certificate of service. 
tice. 2. Schedule C — Property claimed as exempt. 
9010.1. Representation and appearances; 3. Adversary proceeding cover sheet. 


Powers of attorney. 
9010.2. Extent of an attorney’s duty to repre- 
sent. | Index follows Rules. 


Miscellaneous Information. 


In Re: | 
LocaL Bankruptcy RULES ; ORDER 

It appearing that local bankruptcy rules would facilitate the administration 
of bankruptcy cases in’ this district, and would assist the court in the 
management of contested matters and adversary proceedings; and 

It further appearing that Bankruptcy Rule 9029 permits the United States 
District Court to authorize the bankruptcy judges to make rules of practice and 
procedure not inconsistent with the Official Bankruptcy Rules; and : 

It further appearing that by order of Chief United States District Judge W. 
Earl Britt, dated October 8, 1987, the bankruptcy judges of this district are 
authorized, subject to the requirements of Rule 83 of the Federal Rules of Civil 
Procedure, to make rules of practice and procedure not inconsistent with the 
Bankruptcy Rules, consistent with the authority of the district court to modify 
or abrogate any rules so adopted as appears appropriate. It further appearing 
that appropriate notice was given with an opportunity to comment; now 
therefore, 

IT IS ORDERED that the bankruptcy rules attached hereto are hereby 
adopted and shall be referred to as Local Bankruptcy Rules, Eastern District 
of North Carolina, and shall be numbered in such a way as to refer to the 
Official Bankruptcy Rules. 

Entered this lst day of September, 1988. 


s/Thomas -M. Moore s/A. Thomas Small 
Chief Judge Judge 


_ PREFACE 


The Local Bankruptcy Rules for the United States Bankruptcy Court for the 
Hastern District of North Carolina are adopted to facilitate the administration 
of bankruptcy cases, to assist the court in the management of contested 
matters and adversary proceedings and to provide for variations in the local 
practice in this court. 

The numbering system for the Local Bankruptcy Rules is patterned after the 
Bankruptcy Rules which became effective August 1, 1983. Each local rule is 
keyed to an appropriate Bankruptcy Rule number and is numbered with a 
decimal to such Bankruptcy Rule number. For example, a local rule relating to 
Bankruptcy Rule 7001 will be numbered as Local Bankruptcy Rule No. 7001.1. 
This numbering system should facilitate the use of the local rules. 

BRR Cui canes Rules will be cited as: “Local Bankruptcy Rule No. 
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Rule 1002.1 EASTERN DISTRICT BANKRUPTCY RULES - Rule 1007.1 


PART I. COMMENCEMENT OF CASE; PROCEEDINGS 
RELATING TO PETITION AND ORDER FOR RELIEF 


Rule 1002.1. Petition — General. 


The required number of copies of petitions requesting relief under the Code 
is as follows: 
_ (1). Chapter 7 — original and one 
(2) Chapter 11 — original and five 
(3) Chapter 12 — original and two 
(4) Chapter 13  — original and one 


Rule 1003.1. Involuntary petition. 
The number of copies shall be as specified in Rule 1002.1. 


Rule 1006.1. Fees — Installment payments. 


(a) An application for permission to pay the filing fees in installments shall 
contain the following: 
(1) reasons why the debtor cannot pay the full fee at the time of filing; 

(2) a statement that the debtor’s attorney has received no payment for fees 
and will accept none until the filing fees are paid in full; 

(3) a statement that the debtor does not owe any outstanding fees to the 
court on account of any other prior case; 

(4) signatures of both the debtor and the debtor’s attorney. 

(b) Following the filing of a petition and an application, each application will 
be reviewed by the court and an order entered granting or denying the 
application. Should the application be denied, the debtor shall have ten (10) 
days from the date of the order to pay the full fee. If the full fee is not paid 
within ten (10) days of the order, the petition may be dismissed by the court 
without any further prior notice. 

(c) Final installments of the filing fee shall be paid within ten (10) days 
following the date first set for the meeting of creditors called pursuant to 11 
U.S.C. § 341, unless otherwise ordered by the court upon appropriate motion 
for extension and for cause shown. 

(d) The debtor and the debtor’s attorney are responsible for knowing the 
dates the payments are due. No reminders will be provided from the court of 
_ the due date. Upon failure to make any payment as scheduled, the petition is 
subject to dismissal after hearing on notice to the debtor and trustee. 


Rule 1007.1. Lists, schedules and statements; Time limits. 


(a) Schedules and statements required. In the instance of an accelerated 
chapter 11 case when the schedules and statements are not filed with the 
voluntary petition, a copy of the schedules and statements shall be filed within 
15 days thereafter and served directly upon the bankruptcy administrator and 
the Internal Revenue Service. If the debtor is a corporation or limited 
partnership, then a copy of the schedules and statements shall be filed also 
within fifteen (15) days upon the following: 

(1) Securities & Exchange Commission 
Branch of Reorganization 
Suite 1000. 

3475 Lennox Road, N.E. 
Atlanta, Georgia 30327-1323 
or at the most current address on file with the clerk, and 
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Rule 1007.2 EASTERN DISTRICT BANKRUPTCY RULES Rule 1009.1 


(2) Secretary of the Treasury 
Washington, D.C. 20220 
A certificate of service shall be attached to the original schedules and 
statements filed with the court reflecting that service has been made on each 
party. 

(b) Twenty (20) largest unsecured creditors. The clerk of court is authorized 
to lodge for filing any voluntary chapter 11 reorganization petition that is not 
accompanied by the list of 20 largest unsecured creditors. 

(c) Dismissal of case for failure to comply with Rule 1007(c) Federal Rules of 
Bankruptcy Procedure. In the event the schedules and statements are not filed 
with the petition in a voluntary case, they shall be filed within 15 days 
thereafter, unless a motion to extend the time for filing the schedules and 
statements is filed prior to the expiration of the 15 days. If the schedules and 
statements are not filed within 15 days of the filing of the petition and no 
motion to extend the time for filing is received by the clerk of court within the 
15-day period, then the clerk of court may summarily dismiss the petition. A 
copy of this local rule shall be served on the debtor and his counsel at the time 
of the filing of a petition which is unaccompanied by the schedules and 
statements. 


Rule 1007.2. Mailing — List or Matrix. 


A petition requesting relief under chapters 7, 11, 12, or 13 shall be 
accompanied by a mailing matrix containing the complete mailing address, 
including zip code, for the following: 

(1) all creditors listed in the petition, alphabetically arranged; : 

(2) Bankruptcy Administrator, Post Office Box 3758, Wilson, NC 27895-3758 
or most current address, in chapters 7 and 11; 

(3) Internal Revenue Service, 320 Federal Place, ATTN: Special Procedures 
Staff, Greensboro, NC 27402 or the most current address-on file with the clerk 
—- except in chapters 7, 12 and 13 when the IRS is not listed as a creditor; 

(4) North Carolina Department of Revenue, Office Services Division, Bank- 
ruptcy Unit, Post Office Box 1168, Raleigh, NC 27602-1168 or the most current 
address on file with the clerk — except in chapters 7, 12 and 13 when the 
Department of Revenue is not listed as a creditor; and 

(5) Employment Security Commission, Post Office Box 26504, Raleigh, NC 
27611 or the most current address on file with the clerk — except in chapters 
7, 12 and 13 when the ESC is not listed as a creditor. 

(6) If the United States is a party, other than for taxes, the matrix should - 
include the United States Attorney, 310 New Bern Avenue, Suite 800, Federal 
Building, Raleigh, NC 27601-1461 or the most current address on file with the 
clerk (EXAMPLE: FHA, FmHA, VA, SBA). 

(7) Ifthe debtor is a corporation, list the name, current mailing address, and 
title of each officer, director, insider, and managing executive. 

(8) Ifthe debtor is a partnership, list the name and current mailing address 
of each member of the partnership. 

The matrix shall be prepared in the format approved by the clerk and its 
content shall be certified as accurate by the filing attorney or party. The party 
shall be responsible for any errors in or omissions from the listing. 


Rule 1009.1. Amendments to Lists and Schedules. 


Any amendment to a petition, list, schedule or statement shall be accompa- 
nied by a certificate of service in the form of a statement of the date and 
manner of service and of the names and addresses of the persons served and 
certified as correct by the person making the service. 
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Rule 1071.1 EASTERN DISTRICT BANKRUPTCY RULES Rule 2002.1 


Rule 1071.1. Divisions — Bankruptcy Court. 


Divisions of the district. There shall be six divisions of the court. The 
peogeanere of each division and the counties comprising each division are as 
ollows: 


Name of Division Headquarters Counties 
Elizabeth City Wilson Bertie Hertford 
Camden Pasquotank 
Chowan | Perquimans 
Currituck Tyrrell 
Dare Washington 
Gates 
Fayetteville Wilson Cumberland Sampson 
| Robeson 
New Bern Wilson Beaufort Lenoir 
Carteret Martin 
Craven Onslow 
Hyde Pamlico 
Jones Pitt 
Raleigh Raleigh Franklin Vance 
Granville Wake 
Harnett Warren 
Johnston ie 
Wilmington Wilson Bladen Duplin 
Brunswick New Hanover 
Columbus Pender 
Wilson Wilson Edgecombe Northampton 
Greene Wayne 
Halifax Wilson 
Nash 


Rule 1073.1. Assignment of Cases. 


In accordance with the divisions established in Local Bankruptcy Rule 
1071.1, the clerk shall assign all cases to a division when the case is filed. The 
place of filing shall be determined by the the debtor’s domicile, residence, 
principal place of business or location of the debtor’s principal assets immedi- 
ately preceding the filing of the bankruptcy case. In cases involving an affiliate, 
a general partner or partnership, related cases may be filed in the division 
where the original case was filed. 

In adversary proceedings when there is no pending bankruptcy case in this 
district, the division will be assigned at the discretion of the clerk. 


PART II. OFFICERS AND ADMINISTRATION; NOTICES; 
MEETINGS; EXAMINATIONS; ELECTIONS; 
ATTORNEYS AND ACCOUNTANTS 


Rule 2002.1. Notice to creditors and other interested parties. 
(a) Amended or supplemental schedules. The § 341 meeting will be sched- 


949 


Rule 2003.1 EASTERN DISTRICT BANKRUPTCY RULES Rule 2015.2 


uled and the clerk of court, or such other person as the clerk of court may 
designate, will notify the creditors listed on the matrix filed with the petition. 
If additional creditors are added either through schedules being filed after 
notice has been given or through amendments to the schedules, the debtor 
shall serve the § 341 notice on the creditors and file a certificate of service with 
the clerk of court within three (3) days after notice. 

(b) Notice fee. The notice fee required pursuant to 28 U.S.C. § 1930 shall be 
collected by the clerk for each notice mailed by the office of the clerk of court 
only as required under Rule 2002(a), (b), (d), (e), (f) and (n), Federal Rules of 
Bankruptcy Procedure, in chapter 7 and 13 cases filed prior to December 1, 
1992. In a chapter 7 case, the fee shall be payable from the estate and only to 
the extent there is an estate. In chapter 11, 12 and 13 cases, the fee shall be 
payable at confirmation pursuant to 11 U.S.C. $ 112%ay12), LL 
§ 1225(a)(2), and 11 U.S.C. § 1325(a)(2). 

In the event a debtor files a request for conversion to nothen chapter or a 
voluntary dismissal, payment of the fee shall be a condition of the conversion 
or dismissal. 

(c) Guide to service and notice requirements. The chart attached to these 
rules shall serve as a guide for the giving of notice to creditors and other 
parties in interest. 


Rule 2003.1. Meeting of creditors and equity security holders. 


(a) The bankruptcy administrator shall retain and preserve the taped 
recordings of the meeting of creditors required by 11 U.S.C. § 341(a) for a 
period of two years from the date of the meeting. After the expiration of two 
years from the date of the meeting, the bankruptcy administrator is authorized 
to erase or otherwise destroy the taped recordings. 

(b) Upon the request of any entity, the bankruptcy administrator may 
certify and provide a copy of the recording of the meeting of creditors at the 
entity’s expense. 


Rule 2014.1. Employment of professional persons. 


The chapter 11 debtor may not employ any professional person incline but 
not limited to any attorney, accountant, appraiser, business consultant, broker, 
agent, or auctioneer without first obtaining approval of the court. 


Rule 2015.1. Duty of trustee or debtor in possession to keep records, 
make reports, and give notice of case. 


The standing chapter 13 trustees are authorized to charge a search fee when 
answering inquiries which require a search of the records for each name or 
item searched in the amount established under 28 U.S.C. § 19380(b), and to use 
the funds as a part of operating expenses. The trustees shall include in the 
chapter 13 trustee’s annual report the amount of any search fees received. 


Rule 2015.2. Duty of Chapters 7 and 11 trustee to give notice. 


The chapters 7 and 11 trustee shall prepare and mail notices required under 
Rule 2002(a)(2), (3), (4), (7) and. Rule 2002(f(3) and (9), Federal Rules of 
Bankruptcy Procedure. 

The trustee shall provide 15 days notice to creditors and other parties in 
interest within which to object to any proposed use, sale or lease of property 
under Rule 6004(b), Federal Rules of Bankruptcy Procedure. The trustee shall. 
prepare and file with the clerk of court within three (3) days thereafter a 
certificate of service showing when and to whom the notices were mailed. 
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Rule 2015.5 EASTERN DISTRICT BANKRUPTCY RULES Rule 2070.1 


Rule 2015.5. Trustees — Chapter 13 search fees. 


The standing chapter 13 trustees are authorized to charge a search fee when 
answering inquiries which require a search of the records for each name or 
item searched in the amount established under 28 U.S.C. § 1930(b), and to use 
the funds as a part of operating expenses. The trustees shall include in the 
chapter 13 trustee’s annual report the amount of any search fees received. 


Rule 2070.1. Estate administration — Deposit of estate funds pursu- 
ant to 11 U.S.C. § 345: Reporting requirements and collateralization 
of deposits exceeding $100,000.00. 


(a) Initial deposit reports. Promptly after making the initial deposit or 
investment of the estate’s funds, the trustee or the debtor in possession shall 
file a report with the bankruptcy administrator that identifies the depository 
or describes the investment and states the amount of any deposit or invest- 


~ . ment. 


(b) Reports required from entities holding estate funds. 

(1) An entity with which estate funds have been deposited or invested shall 
file a monthly report with the bankruptcy administrator in a format prescribed 
by the bankruptcy administrator indicating the amount credited to each 
bankruptcy estate account as of the date of the report. 

(2) Whenever the total of deposited or invested estate funds not insured or 
guaranteed by the United States or backed by the full faith and credit of the 
United States reaches 95 percent of the amount of the bond or securities 
posted, the entity with which such funds are deposited or invested shall file a 
written statement with the bankruptcy administrator setting forth the total | 
amount of such deposits not so insured, guaranteed or backed by the full faith 
and credit of the United States and the amount of the existing bond or 
securities. 

(3) In the event Pat an entity holding estate funds fails to comply with the 
reporting requirements set forth in this rule, the bankruptcy administrator 
may direct the debtor in possession or the trustee to immediately withdraw all 
funds on deposit or invested with the entity with all interest payable thereon. 

(c) Collateralization of deposits. 

(1) If the monies of an estate which are on deposit exceed $100,000, or such 
other amount as may be insured by the Federal Deposit Insurance Corpora- 
tion, the depository must post a bond or deposit securities of the kind specified 
in 31 U.S.C. § 9303 for any amount in excess of $100,000 with the Federal 
Reserve Bank. Court approval of the bond or deposit of securities must be 
obtained for a deposit or investment for which a bond is required under 
§ 345(b) of the Code. 

(2) Securities accepted for deposit in lieu of a surety on a depository bond 
shall be deposited in the custody of the Federal Reserve Bank in Richmond or 
such other branch as may be approved by the bankruptcy administrator. 

(3) Upon deposit of securities by the depository with the Federal Reserve 
Bank, a copy of the document evidencing the deposit shall be transmitted to 
the bankruptcy administrator. 

(d) Deficiency in amount of bond or deposited securities. Whenever the bond 
and any deposited securities do not or will not constitute adequate security 
because of existing and expected deposits o investments, the depository or 
_ entity with which an investment is made shall increase the amount of the bond 
or the deposited securities within a time fixed by the bankruptcy administra- 
tor. If, within the time fixed, the depository or entity with which an investment 
is made fails to increase the amount of the bond or the deposited securities to 
an amount adequate for existing and expected deposits or investments, the 
bankruptcy administrator may direct the trustee or debtor in possession to 
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~ 


withdraw all funds on deposit or invested with the entity together with all 
interest payable thereon. 


PART III. CLAIMS AND DISTRIBUTION TO CREDITORS 
AND EQUITY INTEREST HOLDERS; PLANS 


Rule 3002.1. Filing proof of claim or interest. 


(a) In chapters 7 and 11 cases, all claims shall be filed with the clerk of court 
in accordance with Rule 5005, Federal’ Rules of Bankruptcy Procedure. 

(b) In chapter 12 and 13 cases, all claims shall be filed with the appropriate 
standing trustee as provided in Local Bankruptcy Rule No. 5005.1, Eastern 
District of North Carolina. 


Rule 3003.1. Filing proof of claim or equity security interest in Chap- 
ter 9 municipality or Chapter 11 reorganization cases. 


The debtor shall notify each creditor whose claim is scheduled as contingent, 
disputed, or unliquidated of that fact within fifteen (15) days after filing the 
schedule of assets and liabilities or within fifteen (15) days after addition of 
any creditors to the petition. Failure to notify a creditor that its claim is listed 
as disputed, contingent, or unliquidated shall result in the creditor’s claim 
being deemed filed in the amount listed as disputed, contingent, or unliqui- 
dated, as though a proof of claim had been filed by the creditor. The debtor 
shall file a certificate of service with the clerk of court within three (3) days 
after service has been made. 


CASE NOTES 


Applicability to Divorce Action. — 


Where debtor listed pending divorce action - 
against spouse appellee as a “chose in action” 


under the asset schedule, listing the value as 
“undetermined,” and where debtor did not 
schedule spouse as a creditor, but did place her 


name and address on the original mailing 
matrix, appellee was not aware that her mar- 
ital rights were being extinguished and, there- 
fore, was not bound by the confirmed Chapter 
11 plan. Hoffman v. Hoffman, 157 Bankr. 580 
(E.D.N.C. 1992), aff'd, 998 Bankr. 1009 (1993). 


Rule 3003.2. Time for filing claims in a Chapter 11 case. 


In a chapter 11 case, a proof of claim shall be filed within ninety (90) days 
after the date first set for the meeting of creditors called pursuant to 11 U.S.C. 
§ 341(a) of the Code, except as otherwise extended by order of the court. 


Rule 3010.1. Payments to creditors in Chapter 13 individual’s debt 
adjustment cases. 


Rule 3010(b), Federal Rules of Bankruptcy Procedure, is amended to the 
extent that standing chapter 13 trustees are authorized to make payments to 
creditors in amounts smaller than $15.00 without waiting until that creditor’s 
dividends accumulate to $15.00. The decision as to whether to make smaller 
payments shall be solely in the discretion of the trustee as to what is in the best 
interest of the individual estate. 


Rule 3012.1. Valuation of security. 


After notice, a chapter 13 trustee may recommend the value of a creditor’s 
security at the § 341 meeting and, unless an objection is filed within twenty 
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(20) days after notice of the recommendation, the court may accept the 
recommendation of value for the purpose of distribution under the plan. 


Rule 3017.1. Notices required to be sent by Chapter 11 debtors. 


The debtor in possession in a chapter 11 case shall be responsible for mailing 
the following notices and documents to creditors, after having their form and 
content approved by the clerk of court, and for filing a certificate of mailing 
with the clerk of court within three (3) days of the date of the mailing: 

(1) notice of the meeting of creditors; 

(2) notice of the hearing on disclosure statement; 

(3) the plan, approved disclosure statement and the notice regarding 
balloting and date for hearing on confirmation; 

(4) confirmation order; and 

(5) any other notices as the court or clerk of court shall direct in a particular 
matter. 


PART IV. THE DEBTOR: DUTIES AND BENEFITS | 


Rule 4001.1. Automatic stay — Relief from. 


Standing modification of the automatic stay. The automatic stay provided in 
11 U.S.C. § 362(a) is modified in bankruptcy cases as follows: 

(a) In chapter 13 cases, affected secured creditors may: 

(1) contact the debtor about the status of insurance coverage on property 
used as collateral; 

(2) if there are direct payments to creditors, contact the debtor about any 
payment in default. 

(b) In chapter 11 and 12 cases, the Internal Revenue Service and the North 
Carolina Department of Revenue may contact the debtor or the trustee and the 
debtor’s depository to verify that all required tax deposits are being made and 
reported and that all tax returns are being filed and remittances paid in the 
manner prescribed by law. The debtor or trustee and the debtor’s designated 
depository shall assist the Internal Revenue Service and the North Carolina 
Department of Revenue with the monitoring and verification of the provisions 
of this rule. 

(c) In chapters 7 and 18 cases, the Internal Revenue Services is authorized: 

(1) to make income tax refunds, in the ordinary course of business, directly 
to the chapter 7 and 13 debtors unless otherwise ordered by the court or 
otherwise instructed by the chapter 7 trustee or the standing chapter 13 
trustee; 

(2) to offset against any refund due a debtor any taxes due the United States 
government; 

(3) to assess any tax liability satisfied by offsetting any refunds, when such 
liability has not been assessed previously; 

(4) to assess tax liabilities shown on voluntarily filed returns and other 
agreed-to liabilities. 


Rule 4002.1. Debtor duties. 


(a) The debtor filing a petition requesting relief under chapter 7 of the Code 
shall comply with the following: 

(1) Statement of intention. A chapter 7 debtor who is required to file a 
statement of intention pursuant to 11 U.S.C. § 521(2)(A) shall serve a copy of 
the statement upon the creditor whose claim is secured by the property which 
is the subject of the statement. The debtor shall file a certificate of service with 
the clerk of court within three (3) days of the filing of the statement. 


953 


Rule 4002.1 EASTERN DISTRICT BANKRUPTCY RULES Rule 4002.1 


(2) Failure to perform statement of intention. If a chapter 7 debtor should fail 


to perform the intention as required by 11 U.S.C. § 521(2)(B), the court may, 
upon motion of the affected creditor, ex parte order the lifting of the stay of 11 
U.S.C. § 362(a) and order the debtor to turn over the property to such creditor. 

(b) Duties of chapter 11 debtor in possession. 

(1) The debtor shall: 

(A) Monthly report. file with the bankruptcy administrator monthly ac- 
countings, the first report being due within thirty (30) days after the filing of 
the petition and subsequent reports on or before the fifteenth day of each 
month thereafter. The debtor shall serve a copy of all monthly reports on the 
attorney and the chairman for the unsecured creditors committee. Such report 
shall be in a format prescribed by the bankruptcy administrator. 

(B) Books of account. close the present books of account as of the close of 
business on the date on which the petition is filed and shall open new books of 
account and a bank account in a court approved depository as of the opening of 
business on the next succeeding business day. In the new books of account, the 


debtor shall keep proper records of earnings, expenses, receipts and disburse- — 


ments, and all obligations incurred and business transactions. The debtor shall 


preserve proper vouchers for all payments made on account of the disburse- | 


ments. If the debtor is authorized to sue cash collateral, separate cash 
collateral accounts must be established and maintained pursuant to 11 U.S.C. 
§ 363(c)(4). 

(C) Proof of insurance coverage. keep the property of the debtor insured in a 
manner and to the extent as amy be deemed necessary and prudent with loss 
payable clauses, in the case of pledged or mortgaged property, in favor of the 
appropriate secured creditors as their interests may appear. Within five (5) 
days of the filing of the petition, the debtor shall file with the bankruptcy 
administrator a verified statement or written evidence that worker’s compen- 
sation, general liability, fire, theft and motor vehicle insurance are in full force 


and effect, together with all other insurance coverage ordinarily used in the 


debtor’s operations. 

(D) Tax accounts. segregate and hold separate from all other funds, all 
monies withheld from employees or collected from others for taxes, including 
social security taxes, under any law of the United States or any state or 
subdivision thereof. The debtor shall deposit the funds so withheld or collected, 
together with the debtor’s share of social security taxes in a separate bank 
account simultaneously with the collection or withholding. The debtor shall 
pay from the bank account to the appropriate taxing authority the amounts 
due at the times and in the manner prescribed by law. 

(E) Banking institution. advise the bankruptcy administrator, within ten 


(10) days of the filing of the petition, of the name of the bank to be used as the | 


debtor’s depository. 

(F) Filing of plan and disclosure statement. file a plan or reorganization and 
a disclosure statement within one hundred twenty (120) days of the date of the 
filing of the petition commencing the case, unless otherwise ordered. 

(G) Physical inventory. procure a physical inventory, if applicable, upon the 
filing of the petition and file the inventory with the bankruptcy administrator 
within thirty (30) days of the filing of the petition or such other time as the 
court may direct. 

(H) Projected operating statement. file with the bankruptcy administrator, 
within ten (10) business days of the filing of the petition commencing the case, 
a projected operating statement for the next thirty (30) days of operation under 
chapter 11. The statement must contain: 

(i) the estimated costs of operation for the next succeeding thirty (30) days; 

(ii) the estimated profit or loss for the period; 

(iii) the amount of cash available for the operation; 
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(iv) how the debtor intends to fund the cost of operation for the next thirty 
(30) days; and 

(v) any other and additional information that is pertinent to determine the 
desirability of continuing the debtor’s business. 

(I) Relationship with secured creditors and unsecured creditors committee. 
promptly respond to reasonable inquiries of secured creditors, the unsecured 
creditors committee, and any court appointed consultant. 

(2) The debtor shall not: | 

(A) Payment to professionals. prior to confirmation of a plan of reorganiza- 
tion, compensate or remunerate itself, or any of its partners, officers, directors 
or shareholders in any manner without prior approval of the court. Any 
application for approval of compensation should set forth the name and 
proposed position of the individual sought to be employed along with a detailed 
description of the duties the individual is to perform, the number of hours each 
week the individual will devote to those duties and the reasons why the 
employment of the individual is necessary to the successful reorganization of 
the debtor. Also, the application should set forth the amount of compensation 
sought on a weekly or monthly basis and disclose all perquisites, benefits and 
consideration of any kind the individual is to receive, e.g., use of company 
vehicles, payment of life or health insurance premiums, reimbursement of 
expenses. The salary history of the individual for the year immediately 
preceding the filing of the petition shall be disclosed. The application shall be 
signed under oath. The court may reconsider applications to compensate 
principals sua sponte or at the request of the bankruptcy administrator, any 
creditor or other party in interest. 

(B) Payment of prepetition debt. pay prepetition unsecured debt without 
approval of the court. 

(c) Duties of chapter 12 debtor. 

(1) The debtor shall: | 
(A) Monthly reports. file with the chapter 12 trustee monthly reports, the 
first report being due within thirty (80) days after the petition is filed. 
Subsequent reports are due no later than the fifteenth day of each month 

thereafter. The reports shall contain: 
_ (i) monthly receipts from every source; ne 

(ii) monthly disbursements by accounting classification; 

(iii) expenses charged and not paid; . 

(iv) crop inventory (if applicable); 

(v) livestock inventory (if applicable); 

(vi) tax deposit statement (if applicable). , 

(B) Books of account. close the present books of account as of the close of 
_ business on the date on which the petition is filed and open new books of 
account and a bank account as of the opening of business on the next 
succeeding business day. In the new books of account, the debtor shall keep 
proper records of earnings, expenses, receipts, disbursements, and all obliga- 
tions incurred and transactions had in the operation of the business. The 
debtor shall preserve proper vouchers for all payments made on account of the 
disbursements. 

(C) Proof of insurance coverage. keep the property of the debtor insured in a 
manner and to the extent as may be deemed necessary with loss payable 
clauses, in the case of pledged or mortgaged property, in favor of the 
appropriate secured creditors as their interests may appear. 

(D) Tax accounts. segregate and hold separate and apart from all other | 
funds, all monies withheld from employees or collected from others for taxes, 
including social security taxes, under any law of the United States or any state 
or subdivision thereof. The debtor shall deposit the funds so withheld or 
collected, together with the debtor’s share of social security taxes, in a separate 
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bank account simultaneously with the collection or withholding. The debtor 
shall pay from the bank account to the appropriate taxing authorities the 
amounts due at the times and in the manner prescribed by law. 

(E) Banking institution. advise the bankruptcy administrator within ten 
(10) days of the filing of the petition commencing the case under chapter 12 the 
name of the bank to be used as the debtor’s depository. 

(F) Filing of plan. file a plan of reorganization within ninety (90) days of the 
filing of the petition pursuant to 11 U.S.C. § 1221. 

(G) Relationship with creditors. promptly respond to reasonable inquiries of 
creditors. 

(2) The debtor shall not: 

(A) Payments to principals. prior to confirmation of a plan of reorganization, 
compensate or remunerate itself or any of its partners, officers, directors or 
shareholders in any manner without prior approval of the court. Any applica- 
tion for approval of compensation should set forth the name and proposed 
position of the individual sought to be employed along with a detailed 
description of the duties the individual is to perform, the number of hours each 
week the individual will devote to those duties and the reasons why employ- 
ment of the individual is necessary to th successful reorganization of the 
debtor. Also, the application should set forth the amount of compensation 
sought on a weekly or monthly basis and disclose all perquisites, benefits and 
consideration of any kind the individual is to receive, e.g., use of company 
vehicles, payment of life or health insurance premiums, reimbursement of 
expenses. The salary history of the individual for the year immediately 
preceding the filing of the petition shall be disclosed. The application shall be 
signed under oath. ne, 

(B) Payment of prepetition debt. pay prepetition unsecured debt without 
approval of the court. 

(d) Duties of chapter 13 debtor. The debtor filing a petition requesting relief 
under chapter 13 of the Code shall comply with the following: 

(1) Payments under plan. The debtor shall begin making the payments 
called for in the proposed plan on the first day of the first month following the 
month in which the chapter 13 case is filed. The payments shall be made 
directly to the standing chapter 13 trustee. 

(2) Direct payments to creditors. If secured claims are to be paid outside the 
plan, the debtor must continue to make the regular scheduled payments to the 
secured creditor prior to confirmation. | 

(3) Disposition of property: The debtor shall not dispose of any property by 
sale or otherwise without prior approval of the trustee and an order of the 
court. 

(4) Obtaining credit. The debtor shall not purchase additional property or 
incur additional debt for more than $5,000 without prior approval from the 
court. The debtor must give notice of the application to purchase additional 
property or to incur additional debt to the chapter 13 trustee who must 
respond within 5 days of receipt of the notice. If no objection is filed, the court 
may approve the application without a hearing. 

(5) Adequate protection. When a case is dismissed prior to confirmation, the 
court may require the debtor to provide adequate protection to one or more 
secured creditors by directing the chapter 13 trustee to make adequate 
protection payments from funds received under paragraph (d)(1) of this rule. 

(6) Collision insurance. If the collision insurance coverage lapses on a 
vehicle subject to a secured claim, the debtor shall immediately refrain from 
driving the vehicle. 
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Cited in In re Neal, 106 Bankr. 90 (Bankr. 
E.D.N.C. 1989). 


Rule 4002.2. Duties of Chapter 7 debtor. 


The debtor filing a petition requesting relief under chapter 7 of the Code 
shall comply with the following: 

(1) Statement of intention. A chapter 7 debtor who is required to file a 
statement of intention pursuant to 11 U.S.C. § 521(2)(A) shall serve a copy of 
the statement upon the creditor whose claim is secured by the property which 
is the subject of the statement. The debtor shall file a certificate of service with 
the clerk of court within three (3) days of the filing of the statement. 

(2) Failure to perform statement of intention. If a chapter 7 debtor should fail 
to perform the intention as required by 11 U.S.C. § 521(2)(B), the court may, 
upon motion of the affected creditor, ex parte order the lifting of the stay of 11 
U.S.C. § 362(a) and order the debtor to turn over the property to such creditor. 


Rule 4002.3. Duties of Chapter 11 debtor in possession. 


(a) The debtor shall: 

(1) Monthly report. File with the bankruptcy administrator monthly ac- 
countings, the first report being due within 30 days after the filing of the 
petition and subsequent reports on or before the 15th day of each month 
thereafter. The debtor shall serve a copy of all monthly reports on the attorney 
and the chairman for the unsecured creditors committee. Such report shall be 
in a format prescribed by the bankruptcy administrator. 

(2) Books of account. Close the present books of account as of the close of 
business on the date on which the petition is filed and shall open new books of 
account and a bank account in a court approved depository as of the opening of 
business on the next succeeding business day. In the new books of account, the 
debtor shall keep proper records of earnings, expenses, receipts and disburse- 
ments, and all obligations incurred and business transactions. The debtor shall 
preserve proper vouchers for all payments made on account of the disburse- 
ments. if the debtor is authorized to use cash collateral, separate cash 
pu seer ee must be established and maintained pursuant to 11 U.S.C. 

363(c)(4). 

(3) Proof of insurance coverage. Keep the property of the debtor insured in a 
manner and to the extent as may be deemed necessary and prudent with loss 
payable clauses, in the case of pledged or mortgaged property, in favor of the 
appropriate secured creditors as their interests may appear. Within five (5) 
days of the filing of the petition, the debtor shall file with the bankruptcy 
administrator a verified statement or written evidence that worker’s compen- 
sation, general liability, fire, theft and motor vehicle insurance are in full force 
and effect, together with all other insurance coverage ordinarily used in the 
debtor’s operations. 

(4) Tax accounts. Segregate and hold separate from all other funds, all 
monies withheld from employees or collected from others for taxes, including 
social security taxes, under any law of the United States or any state or 
subdivision thereof. The debtor shall deposit the funds so withheld or collected, 
together with the debtor’s share of social security taxes in a separate bank 
account simultaneously with the collection or withholding. The debtor shall 
pay from the bank account to the appropriate taxing authority the amounts 
_ due at the times and in the manner prescribed by law. 

(5) Banking institution. Advise the bankruptcy administrator, within ten 
(10) days of the filing of the petition, of the name of the bank to be used as the 
debtor’s depository. 
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(6) Filing of plan and disclosure statement. File a plan of reorganization and 
a disclosure statement within 120 days of the date of the filing of the petition 
commencing the case. 

(7) Physical inventory. Procure a physical fevertorys if appheshisy upon the 
filing of the petition and file the inventory with the bankruptcy administrator 
within thirty (30) days of the filing of the petition or such other time as the 
court may direct. 

(8) Projected operating statement. File with the bankruptcy administrator, 
within ten (10) working days of the filing of the petition commencing the case, 
a projected operating statement for the next thirty (30) days of operation under 
chapter 11. The statement must contain: 

A. the estimated costs of operation for the next succeeding thirty (30) days; 

B. the estimated profit or loss for the period; 

C. the amount of cash available for the operation; . 

D. how the debtor intends to fund the cost of operation for the next ‘ie 
(30) days; and 

EK. any other and additional information that i is pertinent to determine the 
desirability of continuing the debtor’s business. 

(9) Relationship with secured creditors and unsecured creditors committee. 
Promptly respond to reasonable inquiries of secured creditors, the unsecured — 
creditors committee, and any court appointed consultant. 

(b) The debtor shall not: 

(1) Payment to professionals. Prior to confirmation of a plan ef reorganiza- 
tion, compensate or remunerate itself, or any of its partners, officers, directors 
or shareholders in any manner without prior approval of the court. Any 
application for approval of compensation should set forth the name and 
proposed position of the individual sought to be employed along with a detailed 
description of the duties the individual is to perform, the number of hours each 
_ week the individual will devote to those duties and the reasons why employ- 
ment of the individual is necessary to the successful reorganization of the 
debtor. Also, the application should set forth the amount of compensation 
sought on a weekly or monthly basis and disclose all perquisites, benefits and 
consideration of any kind the individual is to receive, e.g., use of company 
vehicles, payment of life or health insurance premiums, reimbursement of 
expenses. The salary history of the individual for the year immediately 
preceding the filing of the petition shall be disclosed. The application shall be 
signed under oath. 

(2) Payment of pre-petition debt. Pay pre-petition unsecured debt without 
approval of the court. 


Rule 4002.4. Duties of Chapter 12 debtor. 


(a) The debtor shall: 

(1) Monthly reports. File with the chapter 12 trustee monthly reports, the 
first report being due within thirty (30) days after the petition is filed. 
Subsequent reports are due no later than the 15th day of each month 
‘thereafter. The reports shall contain: 

. monthly receipts from every source; 

. monthly disbursements by accounting classification; 
. expenses charged and not paid; 

. crop inventory (if applicable); 

. livestock inventory (if applicable); 

tax deposit statement (if applicable). 

(2) Books of account. Close the present books of account as of the close of 
business on the date on which the petition is filed and open new books of 
account and a bank account as of the opening of business on the next 
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succeeding business day. In the new books of account, the debtor shall keep 
proper records of earnings, expenses, receipts, disbursements, and all obliga- 
tions incurred and transactions had in the operation of the business. The 
debtor shall preserve proper vouchers for all payments made on account of the 
disbursements. | 

(3) Proof of insurance coverage. Keep the property of the debtor insured in a 
manner and to the extent as may be deemed necessary with loss payable 
clauses, in the case of pledged or mortgaged property, in favor of the 
appropriate secured creditors as their interests may appear. 

(4) Tax accounts. Segregate and hold separate and apart from all other 
funds, all monies withheld from employees or collected from others for taxes, 
including social security taxes, under any law of the United States or any state 
or subdivision thereof. The debtor shall deposit the funds so withheld or 
collected, together with the debtor’s share of social security taxes, in a separate 
bank account simultaneously with the collection or withholding. The debtor 
shall pay from the bank account to the appropriate taxing authorities the 
amounts due at the times and in the manner prescribed by law. 

(5) Banking institution. Advise the bankruptcy administrator within ten 
(10) days of the filing of the petition commencing the case under chapter 12 the 
name of the bank to be used as the debtor’s depository. 

(6) Filing of plan. File a plan of reorganization within ninety (90) days of the 
filing of the petition pursuant to 11 U.S.C. § 1221. 

(7) Relationship with creditors. Promptly respond to reasonable inquiries of 
creditors. | 

(b) The debtor shall not: 

(1) Payments to principals. Prior to confirmation of a plan of reorganization, 
compensate or remunerate itself or any of its partners, officers, directors or 
‘shareholders in any manner without prior.approval of the court. Any applica- 
tion for approval of compensation should set forth the name and proposed 
position of the individual sought to be employed along with a detailed 
description of the duties the individual is to perform, the number of hours each 
week the individual will devote to those duties and the reasons why employ- 
ment of the individual is necessary to the successful reorganization of the 
debtor. Also, the application should set forth the amount of compensation 
sought on a weekly or monthly basis and disclose all perquisites, benefits and 
consideration of any kind the individual is to receive, e.g., use of company 
vehicles, payment of life or health insurance premiums, reimbursement of 
expenses. The salary history of the individual for the year immediately 
preceding the filing of the petition shall be disclosed. The application shall be 
signed under oath. 

(2) Payment of pre-petition debt. Pay pre-petition unsecured debt without 
approval of the court. 


Rule 4003.1. Exemptions. 


If the debtor is an individual and desires to claim exemptions, the debtor 
shall file a claim for exempt property pursuant to 11 U.S.C. § 522(b)(1) on 
Local Form No. 2, which is available from the clerk of court. The debtor’s filing 
a Local Form No. 2 must be referenced in Schedule C, Property Claimed as 

xempt. 


Rule 4003.2. Extension of time for objections to exemptions. 


The court may grant any party in interest an extension of time for objecting 
to the debtor’s claim of exempt property. The request for extension shall be by 
motion which shall contain the reasons for requesting the extension. The 
motion must be filed before the time for objecting expires. 
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PART V. COURTS AND CLERKS’ OFFICES 


EASTERN DISTRICT BANKRUPTCY RULES 


Rule 5001.1. Office hours, divisions of the district, assignment of cases 
to a division. 


(a) Office hours. The office of the clerk of court with the clerk of court or a 
deputy clerk in attendance shall be open to the public from 8:30 a.m. until 4:30 
p.m. on all days except Saturdays, Sundays and the legal holidays listed in 
Rule 6(a), Federal Rules of Civil Procedure, or as otherwise ordered. 

(b) Divisions of the district. There shall be six divisions of the court. The 
headquarters of each division and the counties comprising each division are as 
follows: 


Name of Division Headquarters Cornice 

Elizabeth City Wilson Bertie Hertford 
Camden Pasquotank 
Chowan Perquimans 
Currituck Tyrrell 
Dare Washington 
Gates 

Fayetteville Wilson Cumberland Sampson 
Robeson 

New Bern Wilson Beaufort Lenoir 
Carteret Martin 
Craven Onslow 
Hyde Pamlico 
Jones Pitt 

Raleigh Raleigh Franklin Vance 
Granville Wake 
Harnett Warren 
Johnston 

Wilmington | Wilson Bladen Duplin 
Brunswick New Hanover 
Columbus Pender 

Wilson Wilson Edgecombe Northampton 

Greene Wayne — 

Halifax Wilson 
Nash 


(c) Assignment of cases to a division. The clerk shall assign all cases and 
proceedings to a division when the action is filed or removed. The place of filing 
shall be determined by the debtor’s domicile, residence, principal place of 
business or location of the debtor’s principal assets immediately preceding the 
filing of the bankruptcy case. In cases involving an affiliate, a general partner 
or partnership, related cases may be filed in the division where the original 
case was filed. | 

In adversary proceedings when there is no pending bankruptcy case in this 
district, the division will be assigned in the discretion of the clerk. (Amended 
effective January 2, 1992.) 
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Rule 5003.1. Duties of the clerk. 


Orders and judgments. The clerk of court is authorized to enter the orders 
and judgments listed below without further direction of the court. However, 
puch action may be suspended, altered or rescinded by the court for cause 
shown: 

(1) consent orders for the substitution of attorneys; 

(2) orders setting status conferences and preliminary conferences; 

(3) orders extending for a reasonable amount of time the period within 
which to file a response or answer to a complaint (first request only); 

(4) orders continuing trial with consent of all parties; 

(5) stipulations of dismissal or consent orders dismissing a proceeding; 

(6) judgments by default as provided for in Rule 55(a) and 55(b)(1), Federal 
Rules of Civil Procedure; and 

(7) orders canceling liability on bonds. 


Rule 5005.1. Filing papers — Requirements. 


(a) Claims. In chapter 12 and 13 cases, proofs of claim shall be filed directly 
with the appropriate standing trustee to whom the case is assigned. The 
address of the proper standing trustee will be shown on the notice of the 
meeting of creditors. Claims will be dated and stamped as “received” as of the 
date they arrive in the office of the trustee, and the claim shall be deemed filed 
with the court as of that date. 

The staff of the standing chapter 12 and 13 trustee shall prepare a claims 
register for each case referred to that trustee and the claims register shall be 
transferred to the clerk of court and made a part of the permanent record at the 
closing of the case, together with the original claims. 

(b) Papers filed with the clerk. All pleadings (including but not limited to 
complaints, answers, motions and applications) and all proposed orders shall 
be tendered by the party submitting the documents to the clerk of court, rather 
than directly to the judge unless otherwise specifically directed. The clerk of 
court shall first accomplish any necessary processing of the document before 
the document is forwarded to any judge of this court for consideration. 

(c) Filing by facsimile. 

(1) Filing. The following documents may be filed by facsimile transmission 
to the clerk. 

(A) motions for a continuance stipulated to by all parties; 

(B) withdrawal of motions that are scheduled for hearing; and 

(C) any other filings allowed by the court. 

(2) Faxed document serves as original. A document filed by facsimile serves 
as an original, and subjects the signer to the same penalties as an original 
pesenient, including penalties of Rule 9011, Federal Rules of Bankruptcy 
Procedure. 


Rule 5008.1. Deposit of estate funds pursuant to 11 U.S.C. § 345: 
Reporting requirements and collateralization of deposits exceeding 
$100,000.00. 


(a) Initial deposit reports. Promptly after making the initial deposit or 
investment of the estate’s funds, the trustee or the debtor in possession shall 
file a report with the bankruptcy administrator that identifies the depository 
or describes the investment and states the amount of any deposit or invest- 
ment. | 

(b) Reports required from entities holding estate funds. 

(1) An entity with which estate funds have been deposited or invested shall 
file a monthly report with the bankruptcy administrator in a format prescribed 
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by the bankruptcy administrator indicating the amount credited to each 
bankruptcy estate account as of the date of the report. 

(2) Whenever the total of deposited or invested estate funds not insured or 
guaranteed by the United States or backed by the full faith and credit of the © 
United States reaches 95. percent of the amount of the bond or securities 
posted, the entity with which such funds are deposited or invested shall file a 
written statement with the bankruptcy administrator setting forth the total 
amount of such deposits not so insured, guaranteed or backed by the full faith 
and credit of the United States and the amount of the existing bond or 
securities. 

(3) In the event that an entity holding estate funds fails to comply with the 
reporting requirements set forth in this rule, the bankruptcy administrator 
may direct the debtor in possession or the trustee to immediately withdraw all 
funds on deposit or invested with the entity with all interest payable thereon. 

(c) Collateralization of deposits. 

(1) If the monies of an estate which are on deposit exceed $100,000, or such 


other amount as may be insured by the Federal Deposit Insurance Corpora- g 


tion, the depository must post a bond or deposit securities of the kind specified 
in 31 U.S.C. § 9303 for any amount in excess of $100,000 with the Federal 
Reserve Bank. Court approval of the bond or deposit of securities must be 
obtained for a deposit or investment for which a bond is required under 
§ 345(b) of the Code. 

(2) Securities accepted for deposit in lieu of a surety on a depository bond 
shall be deposited in the custody of the Federal Reserve Bank in Richmond or 
such other branch as may be approved by the bankruptcy administrator. 

(3) Upon deposit of securities by the depository with the Federal Reserve 
Bank, a copy of the document evidencing the deposit shall be transmitted to 
the bankruptcy administrator. | 

(d) Deficiency in amount of bond or deposited securities. Whenever the bond 
and any deposited securities do not or will not constitute adequate security 
because of existing and expected deposits or investments, the depository or 
entity with which an investment is made shall increase the amount of the bond 
or the deposited securities within a time fixed by the bankruptcy administra- 
tor. If, within the time fixed, the depository or entity with which an investment 
is made fails to increase the amount of the bond or the deposited securities to 
an amount adequate for existing and expected deposits or investments, the 
bankruptcy administrator may direct the trustee or debtor in possession to 
withdraw all funds on deposit or invested with the entity together with all 
interest payable thereon. 


PART VI. COLLECTION AND LIQUIDATION OF THE 
ESTATE 


Rule 6005.1. Appraisers and auctioneers. 


(a) Employment of auctioneer without application to the court. In a chapter 
7 case where the gross sales proceeds of an auction conducted pursuant to this 
rule are reasonably anticipated by the trustee to be less than $50,000, the 
trustee may elect to employ an auctioneer without application to the court and ~ 
shall be authorized without application to the court to pay the auctioneer a 
commission of fifteen percent (15%) of gross sales inclusive of all expenses of 
the auction, which are to be paid from the auctioneer’s commission. 

(b) Conditions precedent to employment. The trustee may employ and 
compensate an auctioneer without application to the court on the basis set out — 
in (a) above only if the following conditions are satisfied in advance: 
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(1) the auctioneer to be employed under (a) above must have been employed 
in a chapter 7 case in this district as an auctioneer by order of this court within 
the prior twelve months; | | 

(2) the auctioneer must be licensed and in good standing with the North 
Carolina Auctioneer’s Commission consistent with North Carolina General 
Statute Section 85-B-3 and 4; | 

(3) the auctioneer must execute and deliver to the trustee the same affidavit 
that would be required in support of an application for employment of 
auctioneer otherwise filed with the court; 

(4) the auctioneer must not have been censured or suspended by the 
bankruptcy administrator; and 

(5) the affidavit executed by the auctioneer must affirmatively set out 
compliance with the conditions of (2) and (4) above. 

_ The trustee shall be entitled to rely on the truth and accuracy of the affidavit 
submitted by the auctioneer. 

(c) Report by trustee. The trustee shall prepare a report of sale that include 
a report of such fees paid to the auctioneer, and shall be accompanied by the 
auctioneer’s affidavit. The trustee shall file such report of sale with the clerk 
and serve copies on the bankruptcy administrator. 

(d) Report by auctioneer. An auctioneer employed to conduct a sale on behalf 
of the bankruptcy estate shall file a report of sale following the conclusion of 
any sale within the time and in the format as prescribed by the bankruptcy 
administrator. 


_ PART VII. ADVERSARY PROCEEDINGS 


Rule 7003.1. Commencement of an adversary proceeding. 


All complaints initiating adversary proceedings in bankruptcy cases shall be 
- accompanied by an Adversary Proceeding Cover Sheet (Form B 104), conform- 
ing substantially to Form No. 4 contained in these rules, which has been 
completed fully by the plaintiff. 


Rule 7012.1. Motions in adversary proceedings. 


(a) General requirements. All motions shall state with particularity the facts 
supporting the motion and shall state the relief requested. All motions, except 
those seeking a shortening or extension of any time period, shall be filed with 
an accompanying memorandum. 

(b) Responses to motions. Any party may file a written response to any 
motion within twenty (20) days after service of the motion in question unless 
otherwise ordered by the court or prescribed by the applicable rules of 
bankruptcy procedure. The response may be a memorandum and may be 
accompanied by affidavits or other supporting documents. When the response 
is not a memorandum, the written response shall be accompanied by a 
supporting memorandum. In the event no response is filed, the court may 
' proceed to rule on the motion. 

(c) Hearings on motions. Hearings on motions may be ordered by the court 
in its discretion. 


< Rule 7016.1. Preliminary conference. 


(a) Scheduling and notice. A preliminary conference may be scheduled at 
the discretion of the court. The clerk of court shall give at least twenty (20) 
days notice of the conference. 

(b) Preparation by counsel for preliminary conference. Counsel shall be 
prepared to discuss at the conference the following: 
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(1) the issues raised by the pleadings; 

(2) issues concerning jurisdiction, venue, or the authority of the bankruptcy 
court; 

(3) whether the parties, if the proceeding is a non-core proceeding, have 
consented to the bankruptcy judge hearing and determining the proceeding 
pursuant to 28 U.S.C. § 157(c)(2); 

(4) the disposition of pending motions; 

(5) the necessity, desirability, and timing of amendments to pleadings, 
joinder of additional parties, the filing of additional motions and discovery; 

(6) the possibility of settlement; 

(7) the need for additional pre-trial conferences; 

(8) the timing and form of disclosures under Bankruptcy Rule 7026(a)(1), 
(as amended December 1, 1993), including a statement of when disclosures 
under (a)(1) were made or should be made; 

(9) changes that should be made in the limitations on discovery ihpasel by 
the Federal Rules of Civil Procedure (as amended December 1, 1993); and 

(10) whether use of expert witnesses is contemplated, and if so, whether and 
when the disclosure of expert information as required by Bankruptcy Rule 
7026(a)(2) should be required. 

(c) Preliminary conference report. At least one week prior to the preliminary 
conference, counsel shall file with the clerk of court a joint report containing 
information concerning all the items to be discussed at the preliminary 
conference (see paragraph (b) of this rule). 

(d) Disclosures. Unless counsel agree to disclosures at an earlier date, 
disclosures required to be made by Rule 7026(a) and (b) shall be made at the 
time and under the circumstances directed by the court in the scheduling order 
entered after receipt of the preliminary conference report. 


Rule 7016.2. Final pre-trial conference. 


(a) Scheduling and notice. A final pre-trial conference shall be scheduled at 
the discretion of the court. The clerk of court shall give at least thirty (30) days 
notice of the conference. 

(b) Preparation by counsel for final pre-trial conferente: At least ten (10) 
days prior to the final pre-trial conference, trial counsel for each of the parties © 
shall confer and prepare a proposed final pre-trial order. In the event no 
pre-trial conference is scheduled, counsel shall confer, prepare and submit a 
proposed final pre-trial order to the court no later than ten days prior to the 
scheduled trial. It shall be the duty of the counsel for the plaintiff to arrange 
for this conference. The conference of attorneys shall be held in a mutually 
agreeable location or may be conducted by telephone conference. Each counsel 
shall bring to the conference or be responsible for the exchange of copies of 
exhibits to be introduced into evidence, lists of witnesses to be called and 
designations of discovery material to be used at the trial. The disclosure of 
witnesses and exhibits under this section supersedes the requirements of 
timing and format otherwise required by Bankruptcy Rule 7026(a)(3). 

(c) Pre-trial order. The pre-trial order shall be prepared in one sequential 
document without reference to attached exhibits or schedules and shall 
contain the following in five separate sections, numbered by Roman numerals, 
as indicated: 

(1) I. Stipulations. Stipulations covering jurisdiction, joinder, capacity of the 
parties, all relevant and material facts, legal issues and factual issues. 

(2) I. Contentions. Contentions covering matters on which the parties have 
_ been unable to stipulate, including jurisdiction, misjoinder, capacity of the 
parties, relevant and material facts, legal issues and factual issues. Claims 
and defenses as to which no contentions are listed in the pre-trial order are 
deemed abandoned. | 
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(3) I. Exhibits. A list of exhibits that each party may offer at trial, 
including any map or diagram, numbered sequentially, which numbers shall 
remain the same throughout all further proceedings. Copies of all exhibits 
shall be provided to opposing counsel not later than the attorney conference 
provided for in Rule 7016.2(b). The court may excuse the copying of large maps 
or other exhibits. Except as otherwise indicated in the pre-trial order, it will be 
deemed that all parties stipulate that all exhibits are authentic and may be 
admitted into evidence without further identification or proof. Grounds for 
een as to authenticity or admissibility must be set forth in the pre-trial 
order. 

(4) IV. Designation of pleadings and discovery materials. The designation of 
all portions of pleadings and discovery materials, including depositions, 
interrogatories and request for admissions that each party may offer at trial by 
reference to document, volume, page number, and line. Objection by opposing 
counsel shall be noted by document, volume, page number and line, and 
reasons for such objections shall be stated. 

(5) V. Witnesses. A list of the names and addresses of all witnesses each 
party may offer at trial, together with a brief statement of what counsel 
proposes to establish by their testimony. 

(d) Pre-trial conference. 

fe Purpose. To resolve any disputes concerning the contents of the pre-trial 
order. 

(2) Counsel shall be prepared to present to the court all necessary informa- 
tion and documentation necessary for completion of the pre-trial order. Failure 
to do so shall result in the sanctions provided by this rule. 

(3) Sanctions. Rule 16(f) of the Federal Rules of Civil Procedure which 
provides for sanctions if a party or party’s attorney fails to obey a scheduling 
or pre-trial order, or if no appearance is made on behalf of a party at a 
scheduling or pre-trial conference, or if a party or party’s attorney is substan- 
tially unprepared to participate in the conference, or if a party or party’s 
attorney fails to participate in good faith, is applicable to adversary proceed- 
ings pursuant to Rule 7016; Federal Rules of Bankruptcy Procedure. 

(4) Form of pre-trial order. A pre-trial order should be submitted in detail 
sufficient to comply with these rules. A sample pre-trial order is shown as 
Exhibit A of these rules. 


Rule 7016.3. Trials. 


(a) Opening statements. At the beginning of the trial, each party (beginning 
with the party having the burden of proof on the first issue) shall, without 
argument and in such reasonable time as the court allows, state to the court 
the following: 

(1) the substance of the claim, counterclaim, crossclaim or defense; and 

(2) what counsel contends the evidence will show. Parties not having the 
burden of proof on the first issue may elect to make an opening statement 
pea ely prior to presenting evidence, rather than at the beginning of the 
trial. : 

(b) Witnesses. Counsel may not release a person from a subpoena without 
notice to opposing counsel and leave of court. A party objecting to the release 
of a person shall bear all costs incident to the person which arise subsequent 
to the request for release. The court, in its discretion and in the interest of 
justice, may permit a party to call and examine a witness not listed in the final 
pre-trial order. 

(c) Exhibits. | 

(1) All exhibits shall be pre-marked with stickers obtained from the office of 
the clerk of court with the sequential numbers as listed in the pre-trial order. 
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(2) Copies of all exhibits, properly bound, shall be provided to the court at 
the beginning of the trial. 

(3) The original exhibit shall bear a sticker. After receipt into evidence, it 
shall remain in the custody of the courtroom deputy, except when being used 
by a witness. 

(4) Copies of all Buhibits shall bear the photostatic image of the sticker ora 
typed or printed reproduction thereof. 

(5) Upon presentation of an exhibit to a witness, counsel shall announce to 
the court the exhibit number. The exhibit shall not be handed to opposing 
counsel. Should opposing counsel contend that a copy has not been provided or 
that the exhibit has been lost or misplaced, it shall be brought to the attention 
of the court. 

(d) Closing argument. The court will set the times for closing argument after 
consultation with parties. Unless otherwise ordered by the court, the party 
with the burden of proof shall open and close the ane nenis: The opening 
argument may not be waived. 


Rule 7026.1. General provisions governing discovery. 


Transcripts of depositions upon oral examination and interrogatories, re- 
quests for production of documents, requests for admissions, and answers and 
responses thereto are not to be filed unless by order of the court or for use in 
the proceeding. All such papers must be served on other counsel or parties 
entitled to service of papers filed with the clerk of court. The party taking a 
deposition or obtaining any material through discovery is responsible for its 
preservation and delivery to the court if needed or so ordered. 


Rule 7041.1. Dismissal of actions for lack of prosecution. 


Except where a complaint objecting to a discharge has been filed, an 
Per nile proceeding may be dismissed by the court for lack of prosecution as 
ollows: 

(1) where no service of process has been made and certified to the court 
within thirty (30) days after the filing of the complaint; or 

(2) where no responsive pleadings have been filed and plaintiff has not 
moved for entry of default within thirty (30) days after the time for filing 
responsive pleadings has expired. 

Dismissal under this local rule shall be without prejudice unless the delay 
has resulted in prejudice to an opposing party. 


Rule 7067.1. Deposit in court. 


In the event a depository intended by the court to receive registry funds is 
not able, immediately upon the court’s receipt of the registry funds, to pledge 
| sufficient collateral for receipt of those funds, the funds may be retained 
temporarily in non-interest bearing U. S. Treasury accounts as necessary to 
arrange for their deposit in interest-bearing accounts. 
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Exhibit A 


UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 


IN RE: 
JOE SMITH ~ ) CASE NO.: 86-02272-MN4 
Debtor ) 
) 
ABC CORP. ) 
ee Plaintiff ) 
) ; : 
Vv. ) ADVERSARY PROCEEDING NO:: 
) M-86-0078-AP 
JOE SMITH ) ; 
Defendant. ) 


FINAL PRE-TRIAL ORDER 


DATE OF CONFERENCE: May 5, 1986 


Appearance: John Y. Lawyer, Raleigh, North Carolina, for plaintiff; Sam X. 
Attorney, Fayetteville, North Carolina, for defendant. 


I. STIPULATIONS | 
A. All parties are properly before the court. 
B. The court has jurisdiction of the parties and of the subject matter. 
C. This is a core proceeding, or in the alternative, both parties have 
consented to hearing by the bankruptcy court. 
D. All parties have been correctly designated. 
K. There is no question as to misjoinder or nonjoinder of iishanice. 
F. Facts: 
1. Plaintiff is a New York Corporation, licensed to do business and 
doing business in the State of North Carolina. 
| 2. Defendant is a citizen of Wake County, North Carolina. 
G. Legal Issues: The legal issue is whether the debt owed by the 
defendant to the plaintiff is nondischargeable under 11 U.S.C. § 523(a)(2)(B). 
H. Factual Issues: 
the defendant receive money, property, services, or an exten- 
sion, renewal, or refinancing of credit through the use of a statement in writing 
that was materially false? 
2. Did the written statement relate to the defendant’s or an insider’s 
financial condition? 
3. Did the plaintiff reasonably rely on the written statement? 
4. Did the defendant make or publish the written statement with the 
intent to deceive plaintiff? 


Il. CONTENTIONS 
A. Plaintiff 
1. Facts: 
(a) Plaintiff loaned defendant $XXX,XXX.XX based on written 
property appraisals that defendant had falsified materially. 
(b) The written appraisals were on real property owned by the 
defendant. 
(c) Plaintiff had no factual reason not to accept the appraisal and, 
therefore, reasonably relied on the appraisal. 
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(d) Defendant had the appraisal done simply for its use in 
obtaining the loan from plaintiff. 
2. Law: vi 
(a) The falsified property appraisal used by the defendant in 
obtaining a loan from the plaintiff has created a 
nondischargeable debt under 11 U.S.C. § 523(A)(2)(B). 
B. Defendant 
1. Facts: 
(a) Defendant did not falsify the property appraisals he used in 
obtaining the loan from the plaintiff. : 
(b) Plaintiff is experienced as a commercial lender in the area 
and has made loans on property appraisals for 50 years. 
(c) Defendant had the appraisal done at the plaintiff’s request. 
2. Law: | 
(a) The loan from plaintiff was not obtained through the use of a 
false appraisal and, therefore, the debt is dischargeable. 


II. EXHIBITS 
| A, Plaintiff: 


Number . Title | Objection 
1 Appraisal of Bob Hope Hearsay 
2 Deed of Trust dated 1/4/84 None 
3 Promissory Note dated 1/4/84 None 
4 Personal Financial Statement 

dated 12/3/83 None 
B. Defendant: 

Number Title Objection 
1 Appraisal of Joe Smith Hearsay 
2 Debtor’s Bankruptcy Petition None 


IV. DESIGNATION OF PLEADINGS AND DISCOVERY MATERIALS 
A. Plaintiff: 


Document Portion Objection Reason 
Plaintiff’s Nos. 1, 8 and No. 8 Privilege 
first set of &9 
interrogatories } 
Deposition Vol. 1, line Line 6, p. 1, Hearsay 
of Richard Roe 6, p. 1 thru thru line 2, 

line 5, p. 6 p. 7 


B. Defendant: 
None 


V. WITNESSES 
A. Plaintiff: 


Name Address Proposed Testimony 

Frank Flake Selma, N. C. Loan officer — 
facts surrounding 
the loan 


B. Defendant: 
All witnesses listed by plaintiff: 
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Name Address Proposed Testimony 


Sam Smith Apex, N. C. Facts surrounding 
value of real 
property in the 
debtor’s area 


TRIAL TIME ESTIMATE: ___—__—s days 


JOHN Y. LAWYER 
Counsel for Plaintiff 


SAM X. ATTORNEY 
Counsel for Defendant 


APPROVED BY: 


U.S. BANKRUPTCY JUDGE 
DATED: 


PART VIII. APPEALS TO DISTRICT COURT OR 
BANKRUPTCY APPELLATE PANEL 


[Reserved] | 


PART IX. GENERAL PROVISIONS 


Rule 9004.1. General requirements of form; Number of copies of other 
documents. 


(a) Caption. All pleadings, motions, discovery procedures, memoranda and 
other papers filed with the clerk or the court shall state the court and division | 
in which the action is pending. 

(b) Number of copies of other documents. The number of documents required 
to be filed with the clerk of court other than those provided for in the rules of 
bankruptcy procedure or local bankruptcy rules is as follows: 

1) any person requesting filed copies of documents for his office records 
must submit copies, in addition to those called for in the rules of bankruptcy 
procedure or local bankruptcy rules, together with a stamped, self-addressed 
envelope; 

(2) any order or judgment that is tendered to the court for consideration 
shall have attached a sufficient number of copies for service on all parties 
required to receive notice of the order or judgment. Orders tendered without 
sufficient copies may not be considered until the required number of copies has 
been tendered; 

(3) application for compensation .. .. original plus one; 

(4) motions, applications, answers, responses and other general pleadings 
Me es. sees o's original plus one. (Amended effective January 2, 1992.) 


Rule 9007.1. Designation of parties to provide notice. 


The clerk of court is authorized to designate the parties who shall provide 
the notice to creditors and parties in interest as required under the rules of 
bankruptcy procedure and the local bankruptcy rules. 
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Rule 9010.1. Representation and appearances; Powers of attorney. 


Local Rule No. 2.00 of the Local Rules of Court for the United States District 
Court, Eastern District of North Carolina, entitled “Attorneys,” is applicable in 
this court, with the following exceptions: 

(1) an individual may represent himself; 

(2) an entity may be represented at a meeting of creditors by its officers and 
agents; however, all courtroom appearances, except as previously indicated, 
pleadings, motions, and objections must be by an attorney admitted to practice 
before this court. 


Rule 9010.2. Extent of an attorney’s duty to represent. 


Any attorney who files a bankruptcy petition for or on behalf of a debtor shall 
remain the attorney of record for all purposes including the representation of 
the debtor in all matters that arise in conjunction with the proceeding until the 
case is closed or the attorney is relieved upon application and court order. In 
the event additional fees are required, they must be applied for pursuant to 
Rule 2016, Federal Rules of Bankruptcy Procedure. 


CASE NOTES 


Attorneys who, after filing bankruptcy In re Wright, 48 Bankr, 172 (Bankr. E.D.N.C. 
petition, are indifferent to the needs of 1985). 
their clients are not entitled to compensation. 


Rule 9013.1. Motions: Form and service. 


(a) Form. All pleadings, motions, discovery procedures, memoranda and 
other papers filed with the clerk or the court shall contain the individual name, 
firm name, address, telephone number and State Bar identification number, 
where applicable, of all attorneys who appear for the filing party. 

(b) Service on trustee and attorney for debtor in possession. Any and all 
filings (except claims) in all proceedings and cases must be served on the 
trustee (including the standing chapter 12 and 13 trustee) for the debtor 
whether or not the trustee is a party to the proceeding. In chapter 11 cases, the 
attorney for the debtor in possession is to be served in like manner. 

(c) Service on bankruptcy administrator. Any and all filings (except claims) — 
in all chapter 7 and 11 cases must be served on the bankruptcy administrator. 

(d) Certificate of service. Each pleading or document to be served on any 
party indicated in paragraphs (a) and (b) above shall have attached a 
certificate reflecting that service has been made on that party. 


Rule 9014.1. Contested matters. 


(a) Requirements of motion. A motion shall be accompanied by all exhibits — 
and attachments referred to in the motion, together with a notice of motion and 
certification of service. The notice of motion shall give notice of the filing of the 
motion, allow for a specific response time to the motion and shall conform 
substantially to Local Form No. 1 in these rules. 

(b) Content of motion. Motions seeking relief other than as to the debtor or 
the ee shall recite the name and address of the party against whom relief 
is sought 

(c) Time for response. Aresponse and accompanying affidavits, if any, to any 
motion shall be filed within fifteen (15) days from the date of the service of 
motion, unless otherwise ordered or provided in we rules of bankruptcy 
procedure or local bankruptcy rules. 

(d) Service of motion. The moving party shall serve copies of the motion, 
together with all exhibits and attachments, accompanied by a notice of motion 
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in the manner prescribed in Rule 7004, Federal Rules of Bankruptcy Proce- 
dure, contemporaneously with the filing of the original motion and notice with 
the clerk of court, and shall attach a certificate of service to the original motion 
and notice to be filed with the clerk of court. 

(e) Response. Any party against whom relief is sought may file a written 
response to the motion. The response may be accompanied by affidavits and 
other supporting documents and shall be served on all interested parties and 
service shall be certified to the court. 

(f) Content of response. All responses shall contain sufficient information to 
reasonably disclose the basis for the party’s position and what specific issues 
are contested. If a response is not in compliance with this provision, the court 
in its discretion may resolve the matter without a hearing. 

(g) Hearing on motion. Unless a hearing is requested in the motion or in the 
response, motions may be determined without a hearing. A hearing on a 
motion may be ordered by the court in its discretion. 

(h) Frivolous or delaying motions. Where the court finds that a ‘Hotioll is 
frivolous or filed for delay, costs may be assessed against the party or counsel | 
filing the motion. Any party filing a request for a hearing shall appear at the 
hearing set by the court in support of the request or costs may be assessed. 

(i) Disclosure requirements inapplicable. The disclosure requirements im- 
posed by Bankruptcy Rule 7026(a) are inapplicable to contested matters. 


Rule 9019.2. Mediated settlement conference. 


(a) Order for mediated settlement conference. 

(1) Order by court. The court may, by written order, require parties and their 
representatives to attend a pretrial mediated settlement conference in any 
adversary proceeding pending in the court. 

(2) Timing of the order. The court may issue the order at any time after the 
time for the filing of answers has expired. 

(8) Content of order. The court’s order shall: 

(A) require that a mediated settlement conference be held in the case; 

(B) establish a deadline for the completion of the conference; 

(C) state clearly that the parties have the right to select their own mediator 
as provided by section (b); 

(D) state the rate of compensation of the court appointed mediator in the 
event that the parties do not exercise their right to select a mediator pursuant 
to section (b); and 

(E) state that the parties shall required to pay the mediator’s fee at the 
conclusion of the settlement conference unless otherwise ordered by the court. 

(4) Motion to dispense with mediated settlement. A party may move the 
court, within ten (10) days after the court’s order, to dispense with the 
conference. The motion shall state the reasons the relief is sought, and shall be 
filed with the clerk of court and served on all opposing parties. Any party may 
file a written objection specifically stating his or her reasons for opposing the 
motion. The judge will rule upon such motion without a hearing. 

(5) Motion for court ordered mediated settlement conference. In cases not 
ordered to mediated settlement conference, any party may move the court to 
order such a conference. The motion shall state the reasons why the order 
should be allowed and shall be served on nonmoving parties. Objections may 
be filed in writing with the court within ten (10) days after the date of the 
service of the motion. Thereafter, the judge shall rule upon the motion without 
a hearing. 

(6) Motion to authorize the use of other settlement procedures. Within ten 
(10) days of the court’s mediation order, any party may move the court to 
authorize the use of some other settlement procedure in lieu of a mediated 
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settlement conference. The motion shall state the reasons the authorization is 
requested and that all parties consent to the motion. The court may order the 
use of any agreed upon settlement procedure. The deadline for completion of 
the authorized settlement procedure shall be as provided by rules authorizing 
the procedure or, if none, the deadline shall be as ordered for the mediated 
settlement conference. 

(b) Selection of mediator. 

(1) Selection of certified mediator by agreement of parties. The parties 
appearing of record may select a mediator certified pursuant to the rules of the 
Supreme Court of North Carolina. The plaintiff shall file with the court an 
approved Designation for Mediator notice form indicating Selection of Certified 
Mediator by Agreement within twenty-one (21) days of the court’s order. This 
notice shall state the name, address and telephone number of the mediator — 
selected; state the rate of compensation of the mediator; state that the 
mediator and the parties have agreed upon the selection and rate of compen- 
sation; and state that the mediator is certified pursuant to the rules of the 
Supreme Court. 

(2) Nomination and court approval of noncertified mediator. The parties 
may select a mediator who does not meet the certification requirements of the 
Supreme Court but who, in the opinion of the parties and the judge, is 
otherwise qualified by training or experience to mediate the action. 

If the parties select a noncertified mediator, the plaintiff or plaintiff's. 
attorney shall file with the judge an approved Designation of Mediator notice 
form indicating Nomination for Noncertified Mediator within twenty-one (21) 
days of the court’s order. Such nomination shall state the name, address and 
telephone number of the mediator; state the training, experience or other 
qualifications of the mediator; state the rate of compensation of the mediator; 
and state that the mediator and the parties have agreed upon the selection and 
rate of compensation. The judge shall rule on the nomination without a 
hearing. 

(3) Appointment of mediator by the court. If the parties cannot agree upon 
the selection of a mediator, the plaintiff shall submit a Designation of Mediator 
form indicating a Motion for Court Appointment of Mediator to the judge on 
behalf of the parties. The motion must be filed within twenty-one (21) days 
after the court’s order and shall state that the parties and their attorneys have 
had a full and frank discussion concerning the selection of a mediator and have 
been unable to agree. 

The motion shall state whether any party prefers a certified attorney 
mediator, and if so, the judge shall appoint a certified attorney mediator. The 
motion may state that all parties prefer a certified, nonattorney mediator, and 
if so, the judge shall appoint a certified, nonattorney mediator if one is on the 
list of certified mediators desiring to mediate cases in the district. If no 
preference is expressed, the judge may appoint a certified attorney mediator or 
a certified nonattorney mediator. 

Upon receipt of a Motion for Court Appointment of Mediator,or in the event 
the plaintiff has not filed a Notice of Selection of Certified Mediator or 
Nomination of Noncertified Mediator with the court within twenty-one (21) 
days of the court’s order, the judge shall appoint a mediator certified pursuant 
to these Rules. Only mediators that have indicated their desire to mediate 
cases in the Eastern District shall be appointed. 

(4) Mediator information directory. To assist the parties in the selection of a 
mediator by agreement, a central directory of information on all certified 
mediators who wish to mediate cases in the Eastern District will be collected 
and maintained by the clerk of court. 

(5) Disqualification of mediator. Any party may move for an order disqual- 
ifying the mediator. If the mediator is disqualified, a replacement mediator 
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shall be selected or appointed pursuant to this rule. Nothing in this provision 
shall preclude mediators from disqualifying themselves upon written notice to 
the judge and the parties. | 

(c) The mediated settlement conference. 

(1) Where conference is to be held. Unless all parties and the mediator 
otherwise agree, the mediated settlement conference shall be held in the 
United States Bankruptcy Courthouse or other public or community building 
in the Eastern District. The mediator shall be responsible for reserving a place 
and making arrangements for the conference and for giving timely notice of the 
conference to all attorneys, unrepresented parties and other persons and 
entities required to attend. 

(2) When conference is to be held. The court’s order issued pursuant to 
section (a)(2) shall state a date of completion for the conference. As a guiding 
principle, the conference should be held after the parties have had a reasonable 
time to conduct discovery but well in advance of the trial date. 

(3) Request to extend date of completion. A party, or the mediator, may 
request the judge to extend the deadline for completion of the conference. The 
request shall state the reasons the continuance is sought and shall be served 
by the movant upon the other parties and the mediator. If any party does not 
consent to the request, said party shall promptly communicate its objection to 
the judge. 

The judge may grant the request and enter an order setting a new date for 
the completion of the conference, which date may be set at any time prior to 
trial. The order shall be served on all parties and on the mediator by the person 
who sought the extension. 

(4) Recesses. The mediator may recess the conference at any time and may 
set times for reconvening. No further notification is required for persons 
present at the recessed conference. 

(5) Mediated settlement conference is not to delay other proceedings. The 
mediated settlement conference shall not be cause for the delay of other 
proceedings in the case, including the completion of discovery, the filing or 
hearing of motions, or the trial of the case, except by order of the judge. 

(d) Dues of parties, representatives, and attorneys. 

(1) Attendance. The following persons shall physically attend the entire 
mediated settlement conference until an agreement is reduced to writing and 
signed as provided by section (d)(3) or an impasse has been declared, unless 
excused by the judge or by the mediator with approval of all parties and 
attorneys: 

(A) Parties. 

(i) All individual parties; 

(ii) Any party that is not a natural person or a governmental entity shall be 
represented at the conference by an officer, employee or agent who is not such 
party’s outside counsel and who has been authorized to decide on behalf of such 
party whether and on what terms to settle the action; and 

(iii) Any party that is a governmental entity shall be represented at the 
conference by an employee or agent who is not such party’s outside counsel and 
who has authority to decide on behalf of such party whether and on what terms 
to settle the action; provided, if under law proposed settlement terms can be 
approved only by a board, the representative shall have authority to negotiate 
on behalf of the party and to make a recommendation to that board. 

(B) Insurance company representatives. A representative of each liability 
insurance carrier, uninsured motorist insurance carrier, and underinsured 
motorist insurance carrier which may be obligated to pay all or part of any 
claim presented in the action. Each carrier shall be represented at the 
conference by an officer, employee, or agent, other than the carrier’s outside 
counsel, who has the authority to make a decision on behalf of the carrier or 
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who has been authorized to negotiate on behalf of the carrier and can promptly 
communicate during the conference with persons who have decision- making 
authority. 

(C) Attorneys. At least one counsel of record for each party or other 
participant whose counsel has appeared in the action. 

(2) Notifying lien holders. Any party or attorney who has received notice of 
a lien or other claim upon proceeds recovered in the action shall notify the lien 
holder or claimant of the date, time, and location of the mediated settlement 
conference and shall request the lien holder or claimant to attend the 
conference or make a representative available with whom to communicate 
during the conference. 

(3) Finalizing agreement. Upon reaching agreement, either before or during 
the mediation conference, the settlement shall be immediately reduced to 
writing and signed by the parties, their counsel, and others with settlement 
authority. By stipulation of the parties, the agreement may be electronically or 
stenographically recorded. A consent judgment or one or more voluntary 
dismissals shall be filed with the Court by such persons as the parties shall 
designate. 

(4) Reporting settlement. Upon reaching a settioniont agreement before or 
during the conference, the parties and others with settlement authority, shall 
provide a copy of the executed written agreement to the mediator within seven 
(7) days of the settlement. The mediator shall attach a copy of the written 
agreement to the Report of Mediator filed pursuant to section (f)(2)(D) of these 
rules. Failure of the parties to provide a copy of the written agreement to the 
mediator on a timely basis may result in sanctions. 

(e) Sanctions for failure to attend. If any person required to attend the 
conference pursuant to section (d) of these rules fails to attend without good 
cause, the judge may impose an appropriate monetary sanction, including but 
not limited to, the payment of-fines, attorneys fees, mediator fees, expenses 
and losses of earnings incurred by persons attending the conference. 

A party seeking sanctions against another party or person shall do so in a 
written motion stating the grounds for the motion and the relief sought. The 
motion shall be served upon all parties and on any person against whom 
sanctions are being sought. If the court imposes sanctions, it shall do so after 
notice and a hearing, and in a written order making findings of fact and 
conclusions of law. 

(f) Authority and duties of mediator. 

(1) Authority of mediator. 

(A) Control of conference. The mediator shall at all times be in control of the 
conference and the procedures to be followed. 

(B) Private consultation. The mediator may meet and consult privately with 
any participant or counsel during the conference. 

(C) Scheduling the conference. The mediator shall make a good faith effort to 
schedule the conference at a time that is convenient with the participants, 
attorneys and mediator. In the absence of agreement, the mediator shall select 
the date for the conference. 

(2) Duties of mediator. : 

(A) Generally. The mediator shall defitie and describe the following to the 
parties at the beginning of the conference: 

(i) the process of mediation; 

(ii) the differences between mediation and other forms of conflict resolution; 

(iii) the costs of the mediated settlement conference; 

(iv) that the mediated settlement conference is not a trial, the mediator is 
not a judge, and the parties retain their right to trial if they do not reach 
settlement;. 

(v) the circumstances under which the mediator may meet and communi- 
cate privately with any of the parties or with any other person; 
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(vi) whether and under what conditions communications with the mediator 
will be held in confidence during the conference; 

(vii) the inadmissibility of conduct and settlements as provided by applica- 
ble Rules of Evidence. 

a? the duties and responsibilities of the mediator and the participants; 
an 

(ix) the fact that any agreement reached will be reached by mutual consent. 

(B) Disclosure. The mediator has a duty to be impartial and to advise all 
participants of any circumstances bearing on possible bias, prejudice or 
partiality. 

(C) Declaring impasse. It is the duty of the mediator to timely determine 
that an impasse exists and that the conference should end. 

(D) Reporting results of conference. The mediator shall submit a Report of 
Mediator to the judge which indicates the results of the conference. This report 
shall be filed within 2 weeks of the conclusion of the conference or upon the 
receipt of a copy of a written settlement agreement, whichever comes first. 

If an agreement was reached, the report shall state whether the action will 
be concluded by consent judgment or voluntary dismissal and shall identify the 
persons designated to file the consent judgment or dismissals. The mediator’s 
report shall inform the court of the absence of any party, attorney, or insurance 
representative who was absent without permission from the conference. 

The mediator shall attach the written settlement agreement prepared by the 
parties to the Report of Mediator. 

(E) Scheduling and holding the conference. It is the duty of the mediator to 
schedule the conference and to conduct and conclude the conference prior to 
the conference completion deadline set out in the court’s order. Deadlines for 
completion of the conference shall be strictly observed by the mediator unless 
the time limit is changed by a written order of the judge. 

(3) Failure of mediator to comply with section (f). The judge may withhold 
future appointments of any mediator who does not fully comply with the 
requirement of section (f). 

_ (4) Sanctions for failure to pay mediator’s fee. Except when excused by these 

rules or by order of the court, failure of a party to make timely payment of the 
party&#146;s share of a mediator’s fee at the conclusion of the conference may 
result in the imposition of sanctions. 7 

(g) Compensation of the mediator. 

(A) By agreement. When the mediator is stipulated to by the parties, 
compensation shall be as agreed upon between the parties and the mediator. 

(B) By court order. When the mediator is appointed by the court, the 
abner shall be compensated by the parties at an hourly rate set by the 
juage. . . 

(C) Payment of compensation by parties. Unless otherwise agreed to by the 
parties or ordered by the court, costs of the mediated settlement conference 
shall be paid in equal shares by the parties. Multiple parties shall be 
considered one party when they are represented by the same counsel. Parties 
obligated to pay a share of the costs shall pay them equally unless the court 
otherwise orders. | | | 

(h) Communications with court. All communications concerning mediated 
settlement conferences should be addressed to the bankruptcy administrator. 


Rule 9029.1. Sanctions. 


(a) Failure to comply with local rules. If any attorney or party willfully fails 
to comply with any local rule of this court, the court, in its discretion, may 
impose sanctions. 

(b) Sanctions under § 362(h). When determining sanctions under 11 U.S.C. 
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§ 362(h), the court shall consider seinen the moving party notines and gave 
the offending unity to cure the alleged violation. —- 


CASE NOTES 


Applied in In re Chavis, 213 Bankr. 462 
(Bankr. E. D. N.C. 1997). 
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Form 1 EASTERN DISTRICT BANKRUPTCY RULES Form 1 
LOCAL FORMS 


Form 1. 


UNITED STATES BAN KRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 


IN THE MATTER OF: CASE NO.: 
SS# 


ID# . 
DEBTOR(S) CHAPTER: 


NOTICE OF MOTION 
AND 
CERTIFICATE OF SERVICE 


TO: THE DEBTOR(S), ATTORNEY FOR THE DEBTOR(S), TRUSTEE AND 
OTHER PARTIES IN INTEREST 


NOTICE IS HEREBY GIVEN of the Motion to (nature of motion) 
filed simultaneously herewith by (moving party) 


in the above captioned case; and 


FURTHER NOTICE IS HEREBY GIVEN that if you fail to respond 
or otherwise plead or request a hearing in writing within days from the 
date of this notice, the relief requested in the motion may be granted without 
further hearing or notice; and 


FURTHER NOTICE IS HEREBY GIVEN that if a response and a 
request for a hearing is filed in writing by the debtor(s), trustee, or other 
parties in interest named herein within the time indicated, a hearing will be 
conducted on the motion and response thereto at a date, time and place to be 
later set by this Court and all interested parties will be notified accordingly. 


DATE OF NOTICE: (must be same date of service) 


Signature 


Did 


Form 1 _ EASTERN DISTRICT BANKRUPTCY RULES Form 1 


CERTIFICATE OF SERVICE 


| BUI rete Ne Nee ASIANS LT) § 
certify: 
That I am, and at all times hereinafter mentioned was, more than 
eighteen (18) years of age; 
ateOmthe me © CAV Obr wenn ne een Cee I served 
copies of the foregoing motion mraenvanidn notice of motion on [include address(es)] 


by (describe the mode of service) 


I certify under penalty of perjury that the foregoing is true and 
correct. | 


Executed on: 
Date Signature 
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Form 2. | 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
IN THE MATTER OF: CASE NUMBER: 


Debtor(s) 


SCHEDULE C — PROPERTY CLAIMED AS EXEMPT 


freee eee ee ee ee ee. Claimagha fellow 
aTaperty as exempt pursuant to 11 U.S.C. § 522(b)(2)(A) 7 (B) and the laws 
of the State of North Carolina, and non-bankruptcy Federal law: 


1. NCGS 1C- 1601(a)(1) (NC Const., Article X, Section 2) REAL OR ~ 
PERSONAL PROPERTY USED AS A RESIDENCE OR BURIAL PLOT 
(exemption not to exceed $10,000) 


' ’ Amount of 
Description of Market Mortgage Holder Mortgage Net 
Property and Address — Value or Lien Holder or Lien Value 
VALUE OF REAL ESTATE CLAIMED AS EXEMPT: $ .00 


2. NCGS 1C-1601(a)(3) MOTOR VEHICLE (exemption in one vehi- 
cle not to exceed $1,500) 


Model, Year Market Lien Amount Net 
Style of Auto Value Holder | of Lien Value 
VALUE OF MOTOR VEHICLE CLAIMED AS EXEMPT: $ .00 


3. NCGS 1C-1601(a)(4) (NC Const., Article X, Section 1) PER- 
SONAL OR HOUSEHOLD GOODS (net value not to exceed $3,500 plus $750 
for first four dependents). 

The number of dependents for exemption purposes is 


Description of Market Lien Amount Net 
Property Value Holder of Lien Value 


Clothing & personal 
Kitchen appliances 
Stove 

Refrigerator 
Freezer 
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Description of Market Lien Amount Net 
Property Value Holder of Lien Value 


Washing machine 
Dryer 

China 

Silver 

Jewelry 

Living room furniture 
Den furniture 
Bedroom furniture 
Dining room furniture 
Lawn furniture 
Television 

( )Stereo ( )Radio 

( )VCR 

( )Video Camera 
Musical Instruments 
( )Piano ( )Organ 
Air conditioner 
Paintings/Art 

Lawn mower 

Yard tools 

Crops 

Recreational 
equipment 


VALUE CLAIMED AS EXEMPT: $ .00 


4. NCGS 1C-1601(a)(5) TOE? OF TRADE (total net value not to 
exceed $750 in value). 


Market Lien Amount Net 
Description Value Holder of Lien Value 
VALUE CLAIMED AS EXEMPT ¢ .00 


(attach additional sheets if necessary) 


5. NCGS 1C-1601(a)(6) LIFE INSURANCE (NC Const., Article X, 
Section 5) 


Cash 
Description Insured Policy Number Beneficiary Value 


6. NCGS  1C-1601(a)(7) PROFESSIONALLY PRESCRIBED 
HEALTH AIDS (Debtor or Debtor’s Dependents, no limit on value). : 


Description 


7. NCGS 1C-1601(a)(8) COMPENSATION FOR PERSONAL IN- 
JURY OR DEATH OF A PERSON UPON WHOM THE DEBTOR WAS 
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DEPENDENT FOR SUPPORT. COMPENSATION NOT EXEMPT FROM 
RELATED LEGAL, HEALTH OR FUNERAL EXPENSE. 


8. NCGS 1C-1601(a)(2) ANY PROPERTY (total net value not to 
exceed $3,500 less any amount used ae NCGS _ 1C- eo and after 
reduction for overages in categories 2, 3, and 4). 


Description of Mar- Lien Amount Net 


Property & Address ket Holder of Lien Value 
Value 


9. TENANCY BY THE ENTIRETY. The following property is 
claimed as exempt pursuant to 11 U.S.C. § 522(b)(2)(B)-and the law of the 
State of North Carolina pertaining to property held as tenants by the entirety. 


Description of Mar- Lien Amount Net 

Property & Address ket 7 Holder of Lien Value 
Value 

VALUE OF ENTIRETIES PROPERTY CLAIMED AS EXEMPT ¢ .00 


10. OTHER EXEMPTIONS CLAIMED UNDER LAWS OF THE 
STATE OF NORTH CAROLINA: 


Amount 
Aid to the Aged, Disabled and Families with eee 
Children NCGS 108A-36 
Aid to the Blind NCGS 111-18 
Yearly Allowance for Surviving Spouse NCGS 30-15, 
NCGS 30-33 
d. North Carolina Local Government Employees Retire- 
ment benefits NCGS 128-31 
e. North Carolina Teachers and State Employees Retire- 
ment benefits NCGS 135-9 
Firemen’s Relief Fund pensions NCGS 118-49 
Fraternal Benefit Society benefits NCGS 58-283 
Workers Compensation benefits NCGS 97-21 
Unemployment benefits, so long as not commingled and 
except for debts for necessities purchased while unem- 
ployed NCGS 96-17 
: Group insurance proceeds NCGS 58-213 
k. Partnership property, except on a claim against the 
partnership NCGS 59-55 
1. Wages of debtor necessary for support of family NCGS 
1-362 


- 2) 9 


re sog th 


TOTAL PROPERTY CLAIMED AS EXEMPT $ 00 
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11. EXEMPTIONS CLAIMED UNDER NON-BANKRUPTCY FED- 
ERAL LAW: 


Amount 
Foreign Service Retirement and Disability Payments 22 
~USS.C. § 1104 
b. Social Security benefits 42 U.S.C. § 407 
8 Injury or death compensation payments from war risk 
hazards 42 U.S.C. § 1717 
d. Wages of fishermen, seamen, and apprentices 46 U.S.C. 
§ 601 
e. Civil Service Retirement benefits 5 U.S.C. §§ 729, 2265 
f. Longshoremen and Harbor Workers Compensation Act: 
death and disability benefits 33 U.S.C. § 916 
Railroad Retirement Act annuities and pensions 45 
U.S.C. § 228(L) 
Veterans benefits 45 U.S.C. § 352(E) 
Special pension paid to winners of Congressional Medal 
of Honor 38 U.S.C. § 3101 
Federal Homestead lands, on debts contracted before 
the issuance of the patent 43-U.8:G§--4-75 
~ VALUE OF PROPERTY CLAIMED AS EXEMPT : 


rp og 


ry 


12. The following tangible personal property was purchased By the 
debtor within 90 days of the filing of the bankruptcy petition: 


Market Lien Amount | Net 
Description - Value | Holder of Lien Value 


18. The debtor’s property is subject to the following claims: 


a. Of the United States or its agencies as provided by federal law. 
b. Ct the State of North Carolina or its subdivisions for taxes or appearance 
onds. 

c. Of a lien by a laborer. 

d. Of a lien by a mechanic. 

e. For payment of obligations contracted for the purchase of specific property. 

f.. For repair or improvement of specific property. : 

g. For contractual security interests in specific property, except debtor’s 
household goods on which there exists a nonpossessory, nonpurchase 
money security interest. 

h. For statutory liens, other than judicial liens. 

i. For child support or alimony, ordered pursuant to Chapter 50 of the General 
Statutes of North Carolina. 


Nature of Amountof Description Value Net 


Claimant Claim Claim of Property of Property Value 
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None of the property listed in paragraph 12 has been included in this 
claim of exemptions. 

None of the claims listed in paragraph 13 is subject to this claim of 
exemptions. 


DATE: 
Debtor 


UNSWORN DECLARATION UNDER PENALTY OF PERJURY ON BE- 
HALF OF INDIVIDUAL TO SCHEDULE C — PROPERTY CLAIMED AS 
EXEMPT 


I, ___ssss—SFsCOFststsCSCSS___F, declare under penalty of perjury that 
I have read the foregoing Schedule ioe Property Claimed as Exempt, 
consisting of _____ sheets, and that they are true and correct to the best of my 
knowledge, information and belief. 


Executed on: 
| Debtor 
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Form 3. 


ADVERSARY PROCEEDING NUMBER 
(Court Use Only) 


68 
@ev.887) ADVERSARY PROCEEDING COVER SHEET 
(Instructions on Reverse) 


DEFENDANTS 


PLAINTIFFS 


ATTORNEYS (Firm Name, Address, and Telephone No.) ATTORNEYS (If Known) 


PARTY (Check one box only} O 1 US. PLAINTIFF O 2 U.S. DEFENDANT O 3 US. NOT A PARTY 


CAUSE OF ACTION (WRITE A BRIEF STATEMENT OF CAUSE OF ACTION, INCLUDING ALL U.S. STATUTES INVOLVED) 


NATURE OF SUIT 
(Check the one most appropriate box only.) 


O 454 To Recover Money or Property Q 455 To revoke an order of confirmation O 458 To obtain a declaratory judgment 
OD 435 To Determine Validity, PAority, or of a Chap. 11 or Chap. 13 Plan relating to any of foregoing causes 
Extent of a Lien or Other Interest In 0} 426 To determine the dischargeability of action 
Property of a debt 11 U.S.C. §523 
© 458 To obtain approval for the saleof | © 434 To obtain an injunction or other O) 459 To determine a claim or cause of 
both the Interest of the estate and equitable retief action removed to & bankruptcy 
of a co-owner In property Q 45? To subordinate any allowed claim court 
© 424 To obdject or to revoke a discharge or interest except where such 
41 U.S.C. §727 subordination Is provided in a plan O 488 Other (specify) 


ORIGIN OF aa] M cone C ; segrhe o4 pide: Se, pounced 

PROCEEDINGS roceeding roceeding of Reopen rom Another Q CHECK IF THIS IS A CLASS 
: Bankru RCP. 

{Check one box onty,) our yt ACTION UNDER F.R.C.P. 23 


NEAREST THOUSAND OTHER RELIEF SOUGHT Oo JURY: 
$ é DEMAND 


BANKRUPTCY CASE IN WHICH THIS AOVERSARY PROCEEDING ARISES ; 


RELATED ADVERSARY PROCEEDING (IF ANY) 


PLAINTIFF DEFENDANT ADVERSARY PROCEEDING NO. 


O FEE ATTACHED © FEE NOT REQUIRED D FEE IS DEFERRED 
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3-104 
(Rev. 887) 


AOVERSARY PROCEEDING COVER SHEET (Reverse Side) 


This cover sheet must be completed by the plaintiffs attorney (or by the plainuff the plaintt? is not 
represented by an attorney) and submitted to the Clerk of the court upon the fing of a°complaint initlating 
an adversary proceeding. 


The cover sheet and the Information contained on R do not replace or supplement the fling and service of 
pleadings or other papers as required by law, the Bankruptcy Rules. or the local rules of court. This form 
is required for the use of the clerk of the court to initlate the docket sheet and to prepare necessary indices 
and statistical records. A separate cover sheet must be submited to the clerk of the court for each complain 
fled. The form fs largely se¥f explanatory. 


Parties. The names of the parties to the adversary proceeding exactly as they appear onthe complaint. Give 
the names and addresses of the attorneys f known. Following the heading “Party,” check the appropriate 
box Indicating whether the United States Is a party named in the complaint. 


Cause of Action. Give a brief description of the cause of action Including all federal statutes Invotved. For 
example, “Complaint seeking damages for faflure to disclose information, Consumer Crect Protection Act, 
1§ U.S.C, §1601 et seq.,” of “Complaint by trustee to avold a transfer of property by the debtor, 11 U.S.C. 
§544.° 


Nature of Suit, Place an°X" in the appropriate box. Only one box should be checked. Ifthe cause fits more 
than one category of sult, select the most definitive. 


Origin of Proceedings. Check the appropriate box to indicate the origin of the case: 


1. Original Proceeding. 
2. Removed from a State or District Court 


4. Roinstated or Reopened. 
§. Transferred from Another Bankruptcy Court. 


Demand. On the next fine, state the doRar arnount demanded in the complaint in thousands of doflars, For 

$1,000 eter “1,” for $10,000 ertor "10," for $100,000 enter "100," 1 $1,000,000, enter "1000." F $10,000,000 

er more, erter “0009.” If the amount is less than $1,000, enter "0001." Kno monetary demands made, enter: 

Debyabey plalntit is soeking non-monetary refief, state the reflef eougit, such as injunction or forectoeure 
@ mortgage. 


Bankruptey Cese In Which This Adversary Proceeding Ariees. Emer the name of the debtor and the 
docket number of the bankruptcy case from which the proce eding now being fed arcee, Beneath, enter the 
Gistrict and divisional office where the case was filed, and the name of the presiding judge. 


Related Adversary Proceedings. State the names of the parties and the sk digit adversary proceeding 
number from any adversary proceeding concerning the same two parties of the same property currently 
pending in any bankruptcy court. On the next fine, erter the district where the related case ls pending, and 
the name of the presiding judge. 


Filing Fee. Check one box. The fee must be paid upon fifing untees the plaintiff meets one of the 

exceptions. The fee le not required If the plaintiff ts the Unked States government or the debtor. I the plalntit 
ts the trustee or a debtor In possession, and there are no fiquid funds in the estate, the fing fee may be 
deferred unti there are funds in the estate. (In the evert no funds are ever recovered for the estate, there 
Wil be no fee). There fs no fee for adding a party after the edversary proceeding has been commenced, 


Signeture. This cover sheet must be signed by the attorney of record in the box on the right of the last fine 
of the form. # the plaintiff Is represented by a law firm, a member of the firm must sign. ff the plaintifl ls pro 
0, that fs, not represented by an attomey, the pieintif must sign. 


The name of the signatory must be printed In the box to the left of the signature. The date of the signing must 
be Indicated fn the box on the far left of the last fine. 
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MISCELLANEOUS INFORMATION 


Form 3 


LIST OF COUNTY CODES FOR NORTH CAROLINA 


North Carolina, . North Carolina, North Carolina, 
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Eastern Middle Western 
37013 Beaufort 37001 Alamance 37003 Alexander 
‘87015 _ ~Bertie 37025 Cabarrus 37005 Alleghany 
37017 Bladen — 37033 Caswell 37007 Anson 
37019 Brunswick 37037 Chatham 37009 Ashe 
37029 Camden 37057 Davidson 37011 Avery 
37031 Carteret 37059 Davie 37021 Buncombe 
37041 Chowan 37063 Durham 37023 Burke 
37047 Columbus 37067 Forsyth 37027 Caldwell 
37049 Craven 37081 Guilford 37035 Catawba 
37051 Cumberland 37093 Hoke 37039 Cherokee 
37053 Currituck 37105 Lee 37043 Clay 
37055 Dare 37123 Montgomery 37045 Cleveland 
37061 Duplin 37125 Moore 37071 Gaston 
37065 Edgecombe 37135 Orange 37075 Graham 
37069 Franklin 37145 Person 37087 Haywood 
37073 Gates 37151 Randolph 37089 Henderson 
37077 Granville 37153 Richmond 37097 Iredell 
37079 Greene 37157 Rockingham 37099 Jackson 
37083 Halifax 37159 Rowan 37109 Lincoln 
37085 Harnett 37165 Scotland 37111 McDowell 
37091 Hertford 37167 Stanly 37113 Macon 
37095 Hyde 37169 Stokes 37115 Madison 
37101 Johnston 37171 Surry 37119 Mecklenburg 
37103 Jones 37197 Yadkin 37121 Mitchell 
37107 Lenoir 37149 Polk 
37117 Martin 37161 Rutherford 
37127 Nash 37173 Swain 
37129 New Hanover 37175 Transylvania 
37131 Northampton 37179 Union ) 
37133 Onslow 37189. Watauga 
37137 Pamlico 37193 Wilkes 
37139 Pasquotank 37199 Yancey 
37141 Pender 
37143 Perquimans 
37147 Pitt 
37155 Robeson 
37163 Sampson 
37177 = Tyrrell 
37181 Vance 
37183 Wake 
37185 Warren 
37187 Washington 
37191 Wayne 
37195 Wilson 
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Index to Rules of the United States Bankruptcy Court 
for the Eastern District of North Carolina 


ACCOUNTANTS. 
Employment, Rule 2014.1. 


ADVERSARY PROCEEDINGS. 
Commencement of an adversary 
proceeding, Rule 7003.1. 

Deposits in court, Rule 7067.1. 
Dismissal of actions. 

Lack of prosecution, Rule 7041.1. 
Final pre-trial conference, Rule 7016.2. 
Forms. . 


Adversary proceeding cover sheet, Form 3. 


Lack of prosecution. 

Dismissal of actions, Rule 7041.1. 
Motions, Rule 7012.1. 
Preliminary conferences, Rule 7016.1. 
Trials, Rule 7016.3. 


AGENTS. 
Employment, Rule 2014.1. 


AMENDMENTS. 

Voluntary petition, lists, schedules and 
statement of financial affairs, Rule 
1009.1. 


_ APPRAISERS. 
Employment, Rule 2014.1. 


ATTORNEYS. 

Employment, Rule 2014.1. 

Extent of attorney’s duty to represent, 
Rule 9010.2. 

Powers of attorney, Rule 9010.1. 

Representation and appearances, Rule 
9010.1. 


Extent of attorney’s duty to represent, Rule 


9010.2. 


AUCTIONEERS. 
Employment, Rule 2014.1. 

Trustees employing, Rule 6005.1. 
Filing papers, reports, Rule 6005.1. 


AUTOMATIC STAY. 


Relief from automatic stay, Rule 4001.1. - 


B 


BANKRUPTCY COURTS AND CLERKS. 
Deposit in court. 

Adversary proceedings, Rule 7067.1. 
Duties of clerk, Rule 5003.1. 
Filing of papers, Rule 5005.1. 
Office hours, Rule 5001.1. 


BROKERS. 
Employment, Rule 2014.1. 


C 


CASH COLLATERAL. 
Use of cash collateral, Rule 4001.1. 


CERTIFICATE OF SERVICE. 
Local forms, Form 1. 


CHAPTER 7 CASES. 
Claims. . 
Filing proof of claim or interest, Rule 
3002.1. 
Lists, schedules and statements, Rule 
Mo LOOT: 
Time limits, Rule 1007.1. 
Notice of case. 
Required notices to be sent by chapter 11 
debtors, Rule 3017.1. 
Voluntary petition, Rule 1002.1. 
Amendment of voluntary petition, Rule 
1009.1. 


CHAPTER 7 TRUSTEES. 
Notice of case. 
Duty of chapter 7 trustee to give notice, 
Rule 2015.2. 


CHAPTER 9 MUNICIPALITY. 
Equity security interest. 
Filing of equity security interest, Rule - 
3003.1. 


CHAPTER 11 CASES. 
Claims. 
Filing proof of claim or interest, Rule 
3002.1. 
Time for filing claims, Rule 3003.2. 
Lists, schedules and statements, Rule 
1007.1. 
Time limits, Rule 1007.1. 
Notice of cases. 
Duty of Chapter 11 trustee to give notice, 
Rule 2015.2. 


CHAPTER 11 REORGANIZATION 
CASES. 
Claims. 
Filing of proof of claim or equity security 
interest, Rule 3003.1, 
Equity security interest. 
Filing of equity security interest, Rule 
3003.1. 


CHAPTER 12 CASES. 
Claims. 
Filing proof of claim or interest, Rule 
3002.1. 
Time for filing claims, Rule 3003.2. 
Lists, schedules and statements. 
Time limits, Rule 1007.1. 
Voluntary petition, Rule 1002.1. 
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CHAPTER 13 CASES. 
Claims. 
Filing proof of claim or interest, Rule 
3002.1. 
Duties of chapter 13 debtor, Rule 4002.1. 
Individual’s debt adjustment. 
Payments to creditors in Chapter 13 
individual’s debt adjustment cases, 
Rule 3010.1. 
Lists, schedules and statements, Rule 
1007.1. 
Time limits, Rule 1007.1. 
Voluntary petition, Rule 1002.1. 
Amendment of voluntary petition, Rule 
1009.1. 


CHAPTER 13 TRUSTEES. 
Evaluation of security, Rule 3012.1. 
Records. 
Duty of trustee to keep records, Rule 
2015.1. 


CLAIMS. 
Chapter 7 cases. 
Filing proof of claim or interest, Rule 
3002.1. 
Chapter 11 cases. 
Filing proof of claim or interest, Rule 
3002.1. 
Time for filing claims, Rule 3003.2. 
Chapter 11 reorganization cases. 
Filing of proof of claim or equity security 
interest, Rule 3003.1. 
Chapter 12 cases. 
Filing proof of claim or interest, Rule 
3002.1. 
Time for filing claims, Rule 3003.2. 
Chapter 13 cases. 
Filing proof of claim or interest, Rule 
3002.1. 


CLERKS. 

Bankruptcy courts and clerks. 
Duties of clerk, Rule 5003.1. 
Filing of papers, Rule 5005.1. 
Office hours, Rule 5001.1. 


CONSULTANTS. 
Employment, Rule 2014.1. 


CONTESTED MATTERS. 


Frivolous or delaying motion, Rule 9014.1. 


Hearing on motion, Rule 9014.1. 
Requirements of motion, Rule 9014.1. 
Response, Rule 9014.1. 

Service of motion, Rule 9014.1. 

Time for response, Rule 9014.1. 


COURTS. 

Bankruptcy courts and clerks. 
Assignment of cases, Rule 5001.1. 
Deposit in court. 

Adversary proceedings, Rule 7067.1. 
Divisions of district, Rule 5001.1. 
Duties of clerk, Rule 5003.1. 

Filing of papers, Rule 5005.1. 


COURTS —Cont’d 

Bankruptcy courts and clerks —Cont’d 
Office hours, Rule 5001.1. 

Deposit in court. 
Adversary proceedings, Rule 7067.1. 


_ CREDITORS. 
Claims. 
See CLAIMS. 
Meeting of creditors, Rule 2003.1. 
Notice to creditors, Rule 2002.1. 


D 


DEBTOR. 
Chapter 7 debtor. 
Duties, Rule 4002.2. 
Chapter 11 debtor. 
Duties of Chapter 11 debtor in possession, 
Rule 4002.3. 
Notices required to be sent, Rule 3017.1. 
Chapter 12 debtor. 
Duties, Rule 4002.4. 
Chapter 13 debtor. 
Duties, Rule 4002.1. : 
Chapter 13 individual’s debt adjustment 
cases. . 
Payment to creditors, Rule 3010.1. 
Exemptions. 
Filing claim for exempt property, Rule 
4003.1. 
Special time for objections to exemptions, 
Rule 4003.2. 


DEPOSITS IN COURT. _ 
Adversary proceedings, Rule 7067.1. 


DOCUMENTS. 
Number of documents required, Rule 
9004.1. 


E 


EQUITY SECURITY HOLDERS. 

Meeting of equity security holders, Rule 
2003.1. 

Notice to, Rule 2002.1. 


EQUITY SECURITY INTEREST. 
Chapter 9 municipality. 
Filing of equity security interest, Rule 
~ 3003.1. 
Chapter 11 reorganization cases. 
Filing of equity security interest, Rule 
3003.1. 


EXEMPTIONS. 
Debtors. 
Filing claim for exempt property, Rule 
4003.1. 
Special time for objections to exemptions, 
Rule 4003.2. 
Schedule C claim of exemption. 
Local forms, Form 2. 
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FACSIMLE FILING, Rule 5005.1. 


FAILURE TO COMPLY WITH RULES. 
Sanctions, Rule 9029.1. 


FAX. 
Filing by facsimile, Rule 5005.1. 


FEES. » 
Filing fees, Rule 1006.1. 
Installment payment, Rule 1006.1. 


FORMS. 
General requirements of ora: Rule 
9004.1. . 

Local forms. 
Adversary proceeding cover sheet, Form 3. 
Notice of motion and certificate of service, 

Form 1. 

Schedule C claim of exemptions, Form 2. 


L 


LISTS, SCHEDULES AND STATEMENTS 
OF FINANCIAL AFFAIRS. 

Amendment of lists, etc., Rule 1009.1. 

Mailing matrix to accompany petition, 
Rule 1007.1. 


M 


MAILING MATRIX. 
Petitions requesting relief under 
chapters 7, 11 or 13. 
Generally, Rule 1007.1. 


MEETINGS. 


Creditors or equity security holders, Rule 


2003.1. 


MOTIONS. 
Adversary proceedings, Rule 7012. 1. 
Contested matters. 
Generally, Rule 9014.1. 
Form, Rule 9013.1. 
Service of process, Rule 9013.1. 


MUNICIPALITIES. 
Chapter 9 municipality. 
Equity security interest, Rule 3003.1. 
Filing proof of claim or equity security 
interest, Rule 3003.1. 


N 


NONCOMPLIANCE WITH RULES. 
Sanctions, Rule 9029.1. 


NOTICE OF CASE. 
Chapter 7 cases. 
Required notices to be sent by chapter 11 
debtors, Rule 3017.1. 


NOTICE OF CASE —Cont’d 
Chapter 7 trustees. 
Duty of chapter 7 trustee to give notice, 
Rule 2015.2. 
Chapter 11 cases. 
Duty of Chapter 11 trustee to give notice, 
Designation of parties to provide notice, 
Rule 9007.1. 
Duty of trustee or debtor in possession 
to give notice of case, Rule 2015.1. 


NOTICE OF MOTION. 
Local forms, Form 1. 


P 
PAPERS. 
Filing of papers, Rule 5005.1. 
PARTIES. 
Designation of parties to provide notice, 
Rule 9007.1. | 
PETITIONS. 
Involuntary petition. 
Required number of copies of petitions, 
Rule 1003.1. 


Voluntary petition. 
Amendment of voluntary petition, Rule 
1009.1. 
Required number of copies of petitions, 
Rule 1002.1. 


PRELIMINARY CONFERENCE. 
Adversary proceedings, Rule 7016.1. 
Final pre-trial conference, Rule 7016.2. 


PROFESSIONAL PERSONS. 
Employment, Rule 2014.1. 


R 


RECORDS. 
Duty of trustee or debtor in possession 
to keep records, Rule 2015.1. 


REPORTS. 
Duty of trustee or debtor in possession 
to make reports, Rule 2015.1. 


S 


SANCTIONS. 
Failure to comply with rules, Rule 9029-1. 


SERVICE OF PROCESS. 
Contested matters. 

Service of motion, Rule 9014.1. 
Motions, Rule 9010.2. 


STAY. 
Relief from automatic stay, Rule 4001.1. 


T 


TRIALS. 
Adversary proceedings, Rule 7016.3. 
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TRUSTEES. | TRUSTEES —Cont’d 


Auctioneers. Chapter 13 trustee. 
Employment, Rule 6005.1 Duty to give notice, Rule 2015.2. 
Chapter 7 trustee. 
Duty of trustee to keep records, make U 
reports, and give notice of case, Rule 
2015.1. : 
Evaluation of security, Rule 3012.1. — UNITED STATES. 


Chapter 11 trustee. Notice to United States, Rule 2002.1. 
Duty to give notice, Rule 2015.2. 
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LOCAL RULES OF CIVIL, CRIMINAL, AND 
BANKRUPTCY PRACTICE OF THE 
UNITED STATES DISTRICT 
COURT FOR THE MIDDLE 
DISTRICT OF NORTH 
CAROLINA 


Revised effective January 1, 1998. 


Part I. Local Rules of Civil Practice 
I. Scope of Rules—One Form of Action 


Rule 
LR1.1. Scope of rules. 
LR1.2. Philosophy of rules. 


II. Commencement of Action; Service of 
Process; Pleadings; Motions and Orders 


.1. Commencement of actions. 

. Additional copies for court use. 

. No filing of discovery papers. 

. Extensions of time and continuances of 
hearings. 


Ill. Pleadings and Motions 


Form of pleadings and papers. 
LR7.2. Briefs. 

LR7.3. Motion practice. 

LR16.1. Initial pretrial proceedings. 
LR16.2. Joint Rule 26(f) report. 

LR16.3. Rule 26(f) report. 

LR16.4. Mediated settlement conferences. 


LR7.1. 


| IV. Parties 


LR17.1. Minors and incompetents as parties. 
LR23.1. Class actions. 


V. Depositions and Discovery 


LR26.1. Differentiated case management and 


discovery. 
LR26.2. Exemption from Fed. R. Civil P. 
26(a)(1). 
VI. Trials 
LR40.1. Trial dates and final pretrial prepa- 
ration. 
LR43.1. Trial procedure. 
LR47.1. Juries. 
VII. Judgment 
LR51.1. Jury arguments and instructions. 
LR54.1. Taxation of costs. 
LR54.2. Award of statutory attorney’s fees. 
LR56.1. Summary judgment motions. 


VIII. Provisional and Final Remedies 


Rule 

LR65.1. Injunctions and temporary restrain- 
ing orders. 

LR65.1.1. Sureties. 

LR67.1. Registry funds. 


IX. Special Proceedings 


LR72.1. Authority of magistrate judges. 

LR72.2. Assignment of matters to magistrate 
judges. 

LR72.3. Consent to designation of magistrate 
judge as a special master. 


-LR72.4. Stay of order. 
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LR73.1. Consent to civil trial jurisdiction. 
X. District Courts and Clerks 


LR77.1. Court schedule and conduct of busi- 
ness. 

Orders and judgments grantable by 
clerk. 

Court libraries. 

Access to court records. 

Release of information by court per- 
sonnel. 

Designation of contents of record on 
interlocutory appeal. 

LR80.1. Official court reporters. 


XI. Local Civil Rules for Which There 
Are No Corresponding Federal Rules 


LR83.1. 
LR83.2. 
LR83.3. 
LR83.4. 
LR83.5. 


LR77.2. 


LR77.3. 
LR79.1. 
LR79.2. 


LR79.3. 


Attorneys. 

Courtroom practices. 

Settlement. 

Sanctions. 

Custody and disposition of trial ex- 
hibits, sealed documents, and filed 
depositions. 

Disposition of private property. 
Claim of unconstitutionality; three- 
judge courts. 

Photographs, recordings, and broad- 
casts. 

LR83.9. Courtroom security. 

LR83.10a. Purpose of mediated settlement 
conferences. 


LR83.6. 
LR83.7. 


LR83.8. 


MIDDLE DISTRICT COURT RULES 


Rule 

LR83.10b. Selection of cases for mediated set- 
tlement conferences. 

LR83.10c. Mediators. 

LR83.10d. Selection of the mediator. 

LR83.10e. Procedures for mediated settle- 
ment conferences. 

LR83.10f. Completion of the mediated settle- 
ment conference. 

LR83.10g. Evaluation of the mediation pro- 
gram. 

LR83.1la. Purpose of disciplinary rules. 

LR83.11b. Attorneys convicted of a crime. 

LR83.1lc. Discipline imposed by another 
court or by a state bar. 

LR83.11d. Disbarment on consent or resigna- 
tion in another court or before a state 
bar. 

LR83.1le. Standards for professional conduct. 

LR83.11f. Disciplinary proceedings. 

LR83.1lg. Disbarment on consent while un- 
der disciplinary investigation or pros- 
ecution. 

LR83.11h. Reinstatement. 

LR83.11i1. Attorneys specially appearing. 

LR83.11j. Service of papers and other notices. 

LR83.11k. Appointment of counsel. 

LR83.111. Duties of the clerk. 

LR83.11m. Jurisdiction. 


Part II. Local Rules of Criminal Practice 
I. Scope, Purpose and Construction 
II. Preliminary Proceedings 
III. Indictment and Information 


IV. Arraignment and Preparation for 
Trial 


LCrR12.1. Pretrial motions in criminal cases. 
LCrR16.1. Discovery motions. 


V. Venue 


LCrR24.1. Juries. 

LCrR26.1. Documents, other than exhibits, 
used at trial. 

LCrR30.1. Instructions to the jury. 


VI. Trial 
VII. Judgment 


LCrR32.1. Sentencing recommendations by . 


probation officers. 
VIII. Stay of Execution 


IX. Supplementary and Special 
Proceedings 


X. General Provisions 


LCrR44.1. Representation of certain defen- 
dants. 


Rule 
LCrR50.1. Prompt disposition of criminal 
cases. 


XI. Local Criminal Rules for Which 
There are No Corresponding 
Federal Rules 


LCrR57.1. Incorporation of certain local rules 
of civil practice. 

LCrR57.2. Fair trial directives. 

LCrR57.3. Sanctions. 


Part III. Local Rules of Bankruptcy 
Practice 


I. Commencement of Case; Proceedings 
Relating to Petition and Order 
for Relief 


LBR1002-1. Petition — General. 

LBR1004-1. Petition — Partnership. 

LBR1006-1. Fees — Installment payments. 

LBR1007-1. Lists, schedules, and statements. 

LBR1007-2. Mailing — List of matrix. 

LBR1009-1. Amendments to lists and sched- 
ules. 

LBR1020-1. Chapter 11 small business cases 
— General. j 


II. Officers & Administration; Notices; 
Meetings; Examinations; Elections; 
Attorneys and Accountants 


LBR2002-1. Notice to creditors and other in- 
terested parties. 

LBR2004-1. Depositions & Examinations. 

LBR2007.1-1. Trustees and examiners (Ch. 
Ty): 

LBR2016-1. Compensation of professionals. 

LBR2090-1. Attorneys — Admission to prac- 
tice. 

III. Claims and Distribution to Creditors 

and Equity Interest Holders; Plans 


LBR3001-1. Claims and equity security inter- 
ests — General. 

LBR3002-1. Place of filing claim. 

LBR3003-1. Chapter 11 claims. 

LBR3018-1. Ballots — Voting on plans. 


IV. The Debtor: Duties and Benefits 


LBR4001-1. Automatic stay — Relief from. 
LBR4003-1. Exemptions. 


V. Courts and Clerks 


LBR5005-1. Filing papers — Requirements. 

LBR5071-1. Continuance. 

LBR5073-1. Photography-recording devices 
and broadcasting. 


VI. Collection and Liquidation of the 
Estate 


VII. Adversary Proceedings 


LBR7003-1. Cover sheet. 
LBR7005-2. Filing of discovery materials. 


MIDDLE DISTRICT COURT RULES 


Rule . 
LBR7026-1. Discovery — General. 


VIII. Appeals to District Court or 
Bankruptcy Appellate Panel 


IX. General Provisions 


LBR9004-1. Papers — Requirements of form. 

LBR9006-1. Time periods. 

LBR9007-1. General notice and service provi- 
sions. 
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Rule 

LBR9011-2. Pro se parties. 

LBR9011-4. Signatures. 

LBR90138-1. Motion practice. 

LBR9013-2. Briefs & memoranda of law. 
LBR9015-1. Jury trial. 

LBR9022-1. Judgments & Orders — Notice of. 


Index follows Rules. 


MIDDLE DISTRICT COURT RULES 


THE UNITED STATES DISTRICT COURT 
FOR THE v 
MIDDLE DISTRICT OF NORTH CAROLINA 


CHIEF JUDGE 
Frank W. Bullock, Jr. 
P.O. Box 3223 
Greensboro, NC 27402 


DISTRICT JUDGE DISTRICT JUDGE 

N. Carlton Tilley, Jr. William L. Osteen, Sr. 
P.O. Box 3443 P.O. Box 3485 
Greensboro, NC 27402 Greensboro, NC 27402 


DISTRICT JUDGE 
James A. Beaty, Jr. 
Suite 248, Federal Building 
251 North Main Street’ 
Winston-Salem, NC 27101 


AER EK EK 


SENIOR JUDGE 
Eugene A. Gordon 
P.O. Box 3285 
Greensboro, NC 27402 
SENIOR JUDGE | | 
Hiram H. Ward Richard C. Erwin 
Suite 246, Federal Building Suite 223A, Federal Building 
251 N. Main St. 251 N. Main Street 
Winston-Salem, NC 27101 Winston-Salem, NC 27101 
KKK KKK 
MAGISTRATE JUDGE MAGISTRATE JUDGE 
Russell A. Eliason P. Trevor Sharp 
Suite 224, Federal Building P.O. Box 3195 
Winston-Salem, NC 27101 Greensboro, NC 27402 
CLERK | 
J.P. Creekmore 
P.O. Box 2708 


Greensboro, NC 27402 
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THE UNITED STATES BANKRUPTCY COURT 
FOR THE 
MIDDLE DISTRICT OF NORTH CAROLINA 


CHIEF JUDGE 
William L. Stocks 
P.O. Box 3603 
Greensboro, NC 27402 


2K KKK KK 


BANKRUPTCY JUDGE 
Catharine R. Carruthers 
P.O. Box 805 
Winston-Salem, NC 27101-0805 


oR EK 


RECALLED JUDGE 
James B. Wolfe, Jr. 
P.O. Box 1708 
Greensboro, NC 27402 


TE RE KKK 


CLERK 
William L. Schwenn 
P.O. Box 26100 
Greensboro, NC 27420-6100 
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MIDDLE DISTRICT COURT RULES 


IN THE UNITED STATES DISTRICT COURT 
FOR THE 
MIDDLE DISTRICT OF NORTH CAROLINA 


IN THE MATTER OF LOCAL ) 


RULES OF CIVIL AND ) | ORDER ADOPTING 
CRIMINAL PRACTICE IN ) LOCAL RULES OF CIVIL 
THIS COURT ) AND CRIMINAL PRACTICE 


For good cause appearing to the Court, 
IT IS ORDERED that: 


1. The following Local Rules of Civil and Criminal Practice in the United 
States District Court for the Middle District of North Carolina be and they 
hereby are adopted, effective at 12:01 a.m, on the Ist day of July, 1997. At that 
time these local rules shall supersede local rules therefore in effect and shall 
apply to all pending cases, unless the Court finds that their application in a 
specific case would result in injustice or hardship. 

2. These rules are adopted in compliance with and pursuant to the authority 
of Rule 83, Fed.R.Civ.P.; Rule 57, Fed.R.Crim.P.; and other federal rules and 
statutes providing for district court local rules. 

3. These rules conform to the uniform numbering system prescribed by the 
Judicial Conference of the United States. Each local rule is numbered 
according to its corresponding Federal Rule. Local rules for which there are no 
corresponding Federal Rules are correlated with the respective Federal Rule 
on local rulemaking. (Fed.R.Civ.P. 83; Fed.R.Crim.P. 57) 

4. Pursuant to Bankruptcy Rule 9029, the Court authorizes the Bankruptcy 
Judges of this district to adopt Local Rules of Practice and Procedure for the 
Bankruptcy Court. 

5. The Clerk is directed to make appropriate sian ATICTE to see that these 
rules are published promptly and that copies of the rules are made available 
for distribution to the bar and the public. 


This the 4th day of June, 1977. 


s/Frank W. Bullock, Jr. s/N. Carlton Tilley, Jr. _ 
Chief United States District Judge | United States District Judge 


s/William L. Osteen nae s/James A. Beaty, Jr. 
United States District Judge United States District Judge - 
s/Hiram H. Ward s/Richard C. Erwin 


Senior United States District Judge Senior United States District Judge 
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IN THE UNITED STATES BANKRUPTCY COURT 


FOR THE 
MIDDLE DISTRICT OF NORTH CAROLINA 
IN RE Mi 
) ORDER 
Local Bankruptcy Rules ) 


It appearing that local bankruptcy rules would facilitate the administration 
of bankruptcy cases in this district and would assist the court in the 
management and orderly disposition of contested matters and adversary 
proceedings; and 

It further appearing that Rule 9029 of the Federal Rules of Bankruptcy 
Procedure permits the United States District Court to authorize bankruptcy 
judges to make and amend local rules of practice and procedure for the 
bankruptcy court which are consistent with Acts of Congress and the Federal 
Rules of Bankruptcy Procedure; and 

It further appearing that by order of the United States District Court for the 
Middle District, dated June 4, 1997, the bankruptcy judges of this district are 
authorized, subject to the requirements of Rule 83 of the Federal Rules of Civil 
Procedure, to make and amend local rules of practice and procedure not 
inconsistent with Acts of Congress and the Federal Rules of Bankruptcy 
Procedure; and 

It further appearing that appropriate public notice and an opportunity to 
comment regarding the rules attached hereto has been given; now, therefore 

IT IS ORDERED that the local bankruptcy rules attached hereto are hereby 
adopted and shall be effective from and after June 4, 1997, with respect to all 
cases and proceedings before the United States Bankruptcy Court for the 
Middle District of North Carolina. Such rules shall be referred to as Local 
Bankruptcy Rules, Middle District of North Carolina. 


This the 4th day of June, 1997. 
s/William L. Stocks 
ief Bankruptcy Judge 


s/Catherine L. Carruthers 
ankruptcy Judge 


997 


Rule LR1.1 MIDDLE DISTRICT COURT RULES Rule LR5.2 


PART I. LOCAL RULES OF CIVIL PRACTICE 
I. SCOPE OF RULES—ONE FORM OF ACTION 


Rule LR1.1. Scope of rules. 


These rules shall govern the procedure and practice in all proceedings before 
this court, except for proceedings before the bankruptcy court. As used in these 
rules, the terms “judge” and “court” refer to either a United States District 
J udge or United States Magistrate Judge, unless the context or any rule of law 
indicates otherwise. 


Rule LR1.2. Philosophy of rules. 


These rules shall be construed and eutiincen in such manner as to seid 
technical delay, encourage civility, permit just and prompt determination of all 
proceedings, and promote the efficient administration of justice. 


II. COMMENCEMENT OF ACTION; SERVICE OF PROCESS; 
PLEADINGS; MOTIONS AND ORDERS 


Rule LR3.1. Commencement of actions. 


(a) Civil docket cover sheet. A civil docket cover sheet, in a form supplied by 
the clerk, must be completed and submitted in triplicate with any complaint 
commencing an action or any notice of removal from state court. 

(b) Records to be removed. Upon removal of an action from state court, the — 
removing party shall cause a complete copy of the state court file to be filed in 
this court. 


Rule LR5.1. Additional copies for court use. 


In addition to the original, a copy of the following documents shall be 
delivered to the clerk for use by the court when the original is filed: 

(1) A brief. 

(2) Proposed findings of fact and conclusions of law. 

(3) Requests for jury instructions. 

If word processing equipment is used, in addition to the hard copy, submit a 
3-¥2 inch disk utilizing WordPerfect software or ASCII format for briefs on 
dispositive motions, trial briefs, and proposed voir dire questions and jury 
instructions. If the software package used is other than WordPerfect, identify 
the type of software used. On the disk label, write the case name, case number, 
and list the documents included. If counsel’s name is affixed to the jacket in 
which the disk is enclosed, the disk may be retrieved from the clerk’s office 
after the case is closed. Failure to retrieve the disk will result in its destruction 
by the Clerk’s office in accordance with LR83.5(c) and LCrR57.3(c). 


Rule LR5.2. No filing of discovery papers. 


Depositions and deposition notices, interrogatories, requests for documents, 
requests for admission, and answers and responses thereto shall not be filed 
unless the court so orders or unless the court will need such documents in a 
pretrial proceeding. All discovery papers must be served on other counsel or 
parties. The party taking a deposition or obtaining any material through 
discovery is responsible for its preservation and delivery to the court when 
needed or ordered. Any party seeking to compel discovery or other pretrial 
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relief based upon discovery material which has not been filed with the clerk 
must identify the specific portion of the material which is directly relevant and 
ensure that it is filed as an attachment to the application for relief. 


Rule LR6.1. Extensions of time and continuances of hearings. 


(a) Motions for an extension of time to perform an act. All motions for an 
extension of time to perform an act required or allowed to be done within a 
specified time must show good cause, prior consultation with opposing counsel, 
and the views of opposing counsel. Extensions will not be allowed unless the 
motion is made before the expiration of the specified time, except upon a 
showing of excusable neglect. Consent orders extending time may be signed by 
the clerk to the extent provided by LR77.2. 

(b) Motions for continuance. All motions to continue a pretrial conference, 
hearing on a motion, or the trial of an action must be presented through the 
clerk’s office for the court’s consideration reasonably in advance of the hearing 
date and must reflect the views of opposing counsel. 


III. PLEADINGS AND MOTIONS 


Rule LR7.1. Form of pleadings and papers. 


(a) Form. Pleadings, motions, briefs, and other papers submitted for filing 
must be typewritten, printed, or legibly handwritten on letter size paper. The 
pages shall be unfolded and shall be bound at the top and numbered at the 
bottom, without manuscript cover. The margin at the top of each page shall not 
be less than one and one-quarter inches, and bottom, left and right margins 
shall be set at not less than one inch. Typewritten documents should be double 
spaced. Mechanically reproduced copies which bear an original signature will 
be accepted by the court as originals. 

The text of every document shall be printed in a font size of 11 or larger, so 
that the type size and face shall be no smaller than that contained in the 
United States Reports beginning with Volume 453. There shall be no more 
than 27 lines of regularly spaced text on a page. 

(b) Identification of Documents. All papers submitted for filing shall follow © 
the heading format set out in the Appendix of Forms, Fed.R.Civ.P., and papers 
submitted subsequent to the original complaint shall bear the case number. 

(c) Telephone numbers and addresses. Parties or attorneys signing papers 
submitted for filing must state their telephone numbers, as well as their 
addresses, and the N.C. State Bar number of attorneys who are admitted to 
practice before this court. 

(d) Exhibits to pleadings or papers. Bulky or voluminous materials should 
not be submitted for filing with a pleading or paper, or incorporated by 
reference therein, unless such materials are essential. The court may order 
_ any pleading or paper stricken if filed in violation of this rule. 

(e) Civil rights actions by prisoners, 42 U.S.C. § 1983. All pro se complaints 
filed by state prisoners seeking relief under 42 U.S.C. § 1983 shall be filed with 
the clerk in compliance with the instructions of the clerk and on appropriate 
forms which are available without charge in the clerk’s office. In each action, 
an original and one copy of the complaint for the court and one copy of the 
complaint for each defendant must be provided by the plaintiff. 


Rule LR7.2. Briefs. 


(a) Contents. All briefs filed with the court shall contain: 
(1) A statement of the nature of the matter before the court. 
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(2) A concise statement of the facts. Each statement of fact should be 
supported by reference to a part of the official record in the case. 

(3) A statement of the question or questions presented. 

(4) The argument, which shall refer to all statutes, rules and authorities 
relied upon. 

(b) Citation of cases. Cases cited should include parallel citations, the year 
of the decision, and the court deciding the case. If a petition for certiorari was 
filed in the United States Supreme Court, disposition of the case should be 
shown with three parallel citations [e.g. Carson v. Warlick, 238 F.2d 724 (4th. 
Cir. 1956), cert. denied, 353 U.S. 910, 77 S.Ct. 665, 1 L.Ed.2d.664 (1957)]. 

(c) Citation of unpublished decisions. Unpublished decisions may be cited 
only if the unpublished decision is furnished to the court and to opposing 
parties or their counsel when the brief is filed. Unpublished decisions should be 
cited as follows: Wise v. Richardson, No. C-70-191-S (M.D.N.C., Aug. 11, 1971). 

(d) Citation of decisions not appearing in certain published reports. Deci- 
sions published in reports other than the West Federal Reporter System, the 
official North Carolina reports and the official United States Supreme Court 
reports (e.g., C.C.H. Reports, Labor Reports, U.S.P.Q. reported decisions of 
other states or other specialized reporting services) may be cited only if the 
decision is furnished to the court and to opposing parties or their counsel when 
the brief is filed. 

(e) Additional copies of briefs for court use. At the time the original of a brief 
is filed, an additional (working) copy of the brief shall be delivered to the clerk 
for use by the judge. 


Rule LR7.3. Motion practice. 


(a) Form. All motions, unless made during a hearing or at trial, shall be in 
writing and shall be accompanied by a brief except as provided in section (i) of 
this rule. Each motion shall be set out in a separate pleading. 

(b) Content. All motions shall state with particularity the grounds therefor, 
shall cite any statute or rule of procedure relied upon, and shall set forth the 
relief or order sought. 

(c) Decided on motion papers and briefs. 

(1) Motions shall be considered and decided by the court on the pleadings, 
admissible evidence in the official court file, and motion papers and briefs, 
without hearing or oral argument, unless otherwise ordered by the court. 
Special considerations thought by counsel sufficient to warrant a hearing or 
oral argument may be brought to the court’s attention in the motion or 
response. 

(2) The clerk shall give at least five days’ notice of the date and place of oral 
argument. The court, however, for good cause shown may shorten the five-day 
notice period. 

(d) Limitations on length of briefs. Briefs in support of motions and 
responsive briefs are limited in length to 20 pages, and reply briefs are limited 
to 10 pages. 

(e) Movant’s supporting documents and briefs. When allegations of facts not 
appearing of record are relied upon to support a motion, affidavits, parts of 
depositions, and other pertinent documents then available shall accompany 
the motion. If supporting documents are not then available, the party may 
move for an extension of time in accordance with section (g) of this rule. 

(f) Response to motion and brief. The respondent, if opposing a motion, shall 
file a response, including brief, within 20 days after service of the motion (30 
days if the motion is for summary judgment; see LR56.1(d)). If supporting 
documents are not then available, the respondent may move for an extension 
of time in accordance with section (g) of this rule. For good cause appearing 
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therefor, a respondent may be required to file any response and supporting 
NOGRETEL AS including brief, within such shorter period of time as the court may 
specify. 

(g) Extension of time for filing supporting documents and briefs. Upon 
proper motion accompanied by a proposed order, the clerk may enter an ex 
parte order, specifying the time within which supporting documents and briefs 
may be filed pursuant to sections (e) and (f), if it is shown in writing that such 
documents are not available or cannot be filed contemporaneously with the 
motion or response. The time allowed to an opposing party for filing a response 
shall not run during any such extension. If good cause to grant the motion is 
not apparent upon the face of the motion, the clerk may direct that the motion 
be served upon the opposing party, who shall be allowed 10 days to respond. 

(h) Reply brief. A reply brief may be filed within 10 days after service of the 
response. A reply brief is limited to discussion of matters newly raised in the 
response. 

(i) Suggestion of subsequently decided authority. As an addendum to a brief, 
response brief, or reply brief, a suggestion of subsequently decided controlling 
authority, without argument, may be filed at any time prior to the court’s 
ruling and shall contain only the citation to the case relied upon, if published, 
or a copy of the opinion if the case is unpublished. 

(j) Motions not requiring briefs. No brief is required by either movant or 
respondent, unless otherwise directed by the court, with respect to the 
following motions: (1) discovery motions in which the parties have agreed to 
the expedited procedures described in LR26.1(d); (2) for extension of time for 
the performance of an act required or allowed to be done, provided request 
therefor is made before the expiration of the period originally prescribed or as 
extended by previous orders; (3) to continue a pretrial conference, hearing, or 
the trial of an action; (4) to add parties; (5) to amend the pleadings; (6) to file 
supplemental pleadings; (7) to appoint a next friend or guardian ad litem; (8) 
for substitution of parties; and (9) to stay proceedings to enforce judgment. The 
above motions, while not required to be accompanied by a brief, must state 
good cause therefor and cite any applicable rule, statute, or other authority 
justifying the relief sought. These motions must be accompanied by a proposed 
order. 

(k) Failure to file and serve motion papers. The failure to file a brief or 
response within the time specified in this rule shall constitute a waiver of the 
right thereafter to file such brief or response, except upon a showing of 
excusable neglect. A motion unaccompanied by a required brief may, in the 
discretion of the court, be summarily denied. A response unaccompanied by a 
required brief may, in the discretion of the court, be disregarded and the 
pending motion may be considered and decided as an uncontested motion. If a 
respondent fails to file a response within the time required by this rule, the 
motion will be considered and decided as an uncontested motion, and ordi- 
narily will be granted without further notice. 


CASE NOTES 


Brief in Opposition to Motion. — Even if 
the opposition is futile and the motion to 
amend must be granted, subsection (a) allows 
defendant to file a brief in opposition to the 
motion if it so chooses. Fulk v. Hartford Life 
Ins. Co., 839 F. Supp. 1181 (M.D.N.C. 1993). 

Combination Memorandum Inappro- 
priate. — Where defendant combined a reply 


memorandum with a response memorandum 
in what appeared to be an attempt to circum- 
vent subsection (g), this tactic appeared to 
violate the spirit, if not the letter, of the rule 
and counsel for defendant was cautioned 
against similar future actions. Fulk v. Hart- 
ford Life Ins. Co., 839 F. Supp. 1181 (M.D.N.C. 
1993). 


1001 


Rule LR16.1 MIDDLE DISTRICT.COURT RULES Rule LR16.1 


Rule LR16.1. Initial pretrial proceedings. 


(a) Requirement for initial pretrial order. There shall be an initial pretrial 


order entered pursuant to the provisions of Fed.R.Civ.P. 16(b) and 26(f) in 


every civil case, except in: 

(1) Social Security cases and other actions for review of administrative 
decisions; 

(2) Prisoner petitions; 

(3) Summons or subpoena enforcement proceedings; 

(4) Bankruptcy appeals; 

(5) Government collection cases and forfeiture proceedings; and 

(6) Cases brought by pro se plaintiffs. 

The above categories of cases are exempted from the timing-and-sequence- 
of-discovery provisions of Rule 26(d), and the meeting of parties described in 
Rule 26(f). Category (1), (2), (3), and (4) cases require no pretrial management 
and are ready for adjudication on the pleadings of the parties, unless the court 
orders otherwise. Category (5) cases (government collections and forfeitures) 
shall be governed by a 90-day period of discovery from the filing of answer or 
other response, with dispositive motions due in accordance with LR56.1. 
Category (6) cases (brought by pro se plaintiffs) shall be governed by a 
scheduling order entered by the court after an initial pretrial conference, 
unless the Court determines, in its discretion, that no conference is necessary. 


(b) Meeting of the parties. Within the time set by Fed.R.Civ.P. Rule 16(b), the . 


clerk shall schedule an initial pretrial conference and give at least thirty (30) 
days notice thereof. The parties must hold their Fed.R.Civ.P. 26(f) meeting at 
least 14 days before the scheduled initial pretrial conference and submit to the 
court their report within 10 days thereafter. The parties may not stipulate out 
of the Rule 26(f) meeting but must meet to discuss a proposed discovery plan. 
Parties are not required to make initial disclosures identified in Fed.R.Civ.P. 
26(a)(1); the court elects to be exempt from the provisions of Rule 26(a)(1). At 
the Rule 26(f) meeting, the parties shall discuss: 
- (1) All matters identified in Rules 16(b) and (c) and 26(f), 

(2) The possibility of settlement, 

(3) The proper management track for the case under LR26. 1; 

(4) The timing of any mediated settlement conference under LR16.4 ae sis 
LR83.10a-g, and the identity of any agreed-upon mediator, | 

(5) The nature of the documents and information believed necessary for the 
case, 

(6) Issues of burden and relevance and the discoverability of different types 
of documents, 

(7) A preliminary schedule for depositions, to be updated at reasonable 
intervals upon communication between the parties, and 


(8) The decision of each party whether or not to consent to the trial 


jurisdiction of a magistrate judge. 

Lead counsel for each party must meet and discuss the above-listed matters 
in a face-to-face meeting unless the offices of the parties’ lead counsel are 
separated by more than 150 miles, in which event lead counsel may conduct 
the conference by telephone. In the absence of agreement to the contrary, the 
meeting of the parties shall be held in the office of the attorney nearest the 
court location where the initial pretrial conference is scheduled. | 

The parties shall jointly prepare a Rule 26(f) Report (LR16.2) if they are in 
agreement concerning a discovery plan for the case. If they do not agree, each 
shall file a separate Rule 26(f) Report (LR16.3), setting forth its position on 
disputed matters. The Reports must be filed with the court within 10 days of 
the Rule 26(f) meeting. 

(c) Initial pretrial order by conference. If the parties are unable to reach 
agreement on a discovery plan and therefore submit separate Rule 26(f) 
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Reports (LR16.3), they shall appear for the scheduled initial pretrial confer- 
ence. Each party shall personally appear or be represented by an attorney who 
has full authority to bind the party on the matters for discussion at the 
conference. After hearing from the parties, the court will enter an initial 
pretrial order that will control the conduct of the litigation. 

(d) Initial pretrial order upon the Joint Rule 26(f) report. If the parties reach 
agreement on a discovery plan and submit a joint Rule 26(f) Report, the court 
will enter an order on the basis of the proposed plan as submitted or as 
modified by the court. The parties shall submit to the clerk sufficient copies of 
the joint Report so that all parties can receive a copy after approval by the 
court. The court may, on its own motion, modify the plan if it finds in its 
discretion that the plan provides for an excessive amount of discovery or the 
parties’ selection of a case management track under LR26.1 is unreasonable. 
The scheduled initial pretrial conference is automatically canceled upon the 
submission to the court of the joint Rule 26(f) Report. 

(e) Discovery with respect to expert witnesses. The initial pretrial order, 
whether based upon a joint Rule 26(f) Report or a conference following the 
filing of separate reports, shall provide that discovery with respect to experts 
be conducted within the discovery period established in the case. The order 
shall set the date on which disclosure of expert information under Fed.R.Civ.P. 
26(a)(2) must be made. 


Rule LR16.2. Joint Rule 26(f) report. 


Fa 
If the parties are in agreement concerning a discovery plan, they 
shall file a joint report in substantially the following form: 


Joint Rule 26(f) Report 


1. Pursuant to Fed.R.Civ.P. 26(f) and LR16.1(b), a meeting was held on 
date at place and was attended by __-_____ for Plaintiff(s), and 
for Defendant(s). 
2. Discovery Plan. The parties propose to the court the following discovery 
plan: ‘ 
Discovery will be needed on the following subjects: 


(brief descriptions) , 
Discovery all be placed on a case-management track established in 


LR26.1. The parties agree that the appropriate plan for this case (with any 
stipulated modification by the parties as set out below) is that designated in 
LR26.1(a) as: 

Standard 

Complex 

Exceptional sopra: boy el st, | 

The date for the completion of all discovery (general and expert) is: 


Stipulated modifications to the case management track include: ______.. 
Reports from retained experts under Rule 26(a)(2) are due during the 
discovery period: | 
From Plaintiff(s) by 
From Defendant(s) by ——__ 

Supplementations under Rule 26(e) are due: (timels] or intervalls]). 

3. Mediation. [For cases selected for mediation under LR16.4 and LR 
83.10a-g et seq.] 
Mediation should be conducted [early] [midway] [late] in the discovery 
period, the exact date to be set by the mediator after consultation with the 
parties. The parties agree that the mediator shall be (identity) : 
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(If the parties report no agreement, the clerk will select a mediator from 
the court’s panel of mediators.) 


4, Preliminary Deposition Schedule. Preliminarily, the parties agree to the — 


following schedule for depositions: 
The parties will update this schedule at reasonable intervals. 

5. Other items. 

Plaintiff(s) should be allowed until date to request leave to join additional 
parties or amend pleadings. 

Defendant(s) should be allowed until date to request leave to join additional 
parties or amend pleadings. 

After these dates, the court will consider whether the granting of leave 
would delay trial. 

The parties have discussed special procedures for managing this case, 
including reference of the case to a magistrate judge on consent of the parties 
under 28 U.S.C. § 636(c), or appointment of a master: 

(Report any agreements on these matters) 

Trial of the action 1s expected to take approximately ___ days. Ajury trial 
[has] [has not] been demanded. 


Date: 
Signature of parties or counsel 
Signature of parties or counsel 
ORDER OF APPROVAL 


The court has reviewed the Joint Rule 26(f) Report submitted by the parties. 
The order is approved without modification. 


For the Court 
Rule LR16.3. Rule 26(f) report. 


If the parties are unable to agree on a discovery plan, each party 


shall file a separate report in substantially the following form: 


Rule 26(f) Report 


1. Pursuant to Fed.R.Civ.P. 26(f) and LR16.1(b), a meeting was held on 

date at lace and was attended by _______ for Plaintiff(s), and 
_s for Defendant(s): 

2. Discovery Plan. The undersigned party proposes to the court the follow- 
ing discovery plan: 

Discovery will be needed on the following subjects: 


(brief descriptions) 
Discovery aa be placed on a case- Manacernenr track established in 


LR26.1. The undersigned party proposes that the appropriate plan for this 


case is that designated in LR26.1(a) as: 
Standard 
Complex 
Exceptional Neh lesa de ss Mh ecg 
The date for the completion of all discovery (general and expert) should be: 


Modifications to the case management track should include: —__-____ 
Reports from retained experts under Rule 26(a)(2) are due during the 
discovery period: 
From Plaintiff(s) by 
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From Defendant(s) by _.. | 
Supplementations under Rule 26(e) should be due: (time[s] or interval[s]). 
3. Mediation. [For cases selected for mediation under LR16.4 and LR 

83.10a-g, et seq.] 

Mediation should be conducted [early] [midway] [late] in the discovery 
period, the exact date to be set by the mediator after consultation with the 
parties. The parties agree that the mediator shall be (identity) ; 

(If the parties report no agreement, the clerk will select a mediator from 

the court’s panel of mediators.) 

4. Preliminary Deposition Schedule. The undersigned proposes the follow- 
Bp aeC Gat esOMCepoOsitionss 6 mo st wl) tak lag we gata oy eae ale ha 

The parties will update this schedule at reasonable intervals. 

5. Other items. 

Plaintiff(s) should be allowed until date to request leave to join additional 
parties or amend pleadings. 

Defendant(s) should be allowed until date to request leave to join additional 
parties or amend pleadings. 

After these dates, the court will consider whether the granting of leave 
would delay trial. 

The parties have discussed special procedures for managing this case, 
including reference of the case to a magistrate judge on consent of the parties 
under 28 U.S.C. § 636(c), or appointment of a master: 


(Report any agreements on these matters) __ x 

Trial of the action is expected to take approximately ____ days. A jury trial 
[has] [has not] been demanded. 
tee of tie clon 


Signature of parties or counsel 
Rule LR16.4. Mediated settlement conferences. 


(a) Mediated settlement conferences during discovery. In selected civil cases 
(see section [b] for a description of cases automatically selected for mediation) 
there shall be conducted a mediated settlement conference in accordance with 
LR83.10a-g. The conference may be set for any time during the discovery 
period, as agreed by the parties. In appropriate cases, the parties may wish to 
schedule the mediation early in the discovery period, after a first round of 
depositions or other discovery. In other cases, the parties may choose to set the 
conference near the end of the discovery period after ali, or substantially all, 
discovery is complete. The parties shall discuss the timing of the mediated 
settlement conference during the Rule 26(f) meeting of the parties. 

(b) Automatic selection by these rules. Several categories of civil cases are 
automatically selected for mediated settlement conferences, without specific 
order by the court. These categories include, according to designations on the 
civil cover sheet (1) contract [categories 110-140 and 160-195, specifically 
excluding 150-153], (2) tort [all categories, 310-385], (3) civil rights [all 
categories, 440-444], (4) labor [all categories, 710-791], (5) property rights [all 
categories, 820-840], (6) antitrust [category 410], (7) banks and banking 
[category 430], (8) securities/commodities/exchange [category 850] and (9) 
environmental matters [category 893]. The parties to these actions shall 
discuss mediation plans at the Fed.R.Civ.P. 26(f) meeting of the parties and 
report such plans in their Rule 26(f) Report in preparation for the entry of an 
initial pretrial order. See LR16.1(b)(c) and (d). Cases wherein the United 
States is a party or the plaintiff appears pro se are not included within this 
automatic selection for mediation. 

(c) Exemption from mediated settlement conference. Any party, or parties 
jointly, may move for exemption from the requirement for a mediated settle- 
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‘ment conference. The court will grant such a request only for good cause. A 
general assertion that settlement is unlikely or only a remote possibility does 
not serve as good cause for exemption. 


CASE NOTES 


Where pro se plaintiff had not made any 
attempt to settle the dispute and failed to 
show that defendant’s proposed settlement 
was unfair, the court would deny her motion to 
compel, due to her failure to follow this rule, 


within 15 days. Barlow v. Esselte Pendaflex 
Corp., 111 F.R.D. 404 (M.D.N.C. 1986), aff'd, 
838 F.2d 1209 (4th Cir.), cert. denied, 488 U.S. 
843, 109 S. Ct. 116, 102 L. Ed. 2d 90 (1988) 
(decided prior to the 1993 amendment). 


without prejudice to her filing a new motion 


IV. PARTIES 


Rule LR17.1. Minors and incompetents as parties. 


(a) Capacity to sue or be sued. Minors and incompetent persons may sue or 
defend only by their general or testamentary guardians within this state or by 
cuardians ad litem appointed by this court. 

(b) Appointment of guardian ad litem. 


(1) Application for the appointment of a guardian ad litem to sue on behalf a 


of a minor or incompetent may be made by motion submitted contemporane- 
ously with a complaint. The complaint may be filed when the appointment is 
made by a judge. 

(2) Application for the appointment of a guardian ad litem to defend on 
behalf of a minor or incompetent person may be filed after service of summons 
and complaint and before time has expired to answer or otherwise to respond. 

(3) Applications for the appointment of a guardian ad litem by this court 
must: 

(i) set out facts requiring such appointment, 

(ii) suggest a natural person suitable for appointment, 

(iii) contain information about that person, including willingness to serve, 
upon which the court can judge his or her qualifications, and 

(iv) be accompanied by a proposed order of appointment. 

(c) Termination of actions; Court hearing and approval. 

(1) No civil action or proceeding in which a minor or incompetent person is 
a party may be compromised, settled, dismissed, or otherwise terminated 
without the approval of the court. 

(2) In order to obtain court approval, a party “int file a motion setting forth 
reasons justifying the termination and explaining its effect upon the rights of 
the minor or incompetent person. 

(3) The court will conduct a hearing to aces aie whether the termination 
is fair, reasonable, and in the best interest of the minor or incompetent. The 
following persons must be present at the hearing unless excused by the court: 

(i) attorneys for all parties, 

(ii) the minor or incompetent party; 

(iii) the guardian ad litem or other legal representative, and 

(iv) a parent or other person in loco parentis. 

(4) At the hearing the parties must establish to the satisfaction of the court: 

(i) the facts giving rise to the cause of,action and the contentions of the 
parties with respect to liability and damage; 

(ii) the facts concerning the nature and extent of any injury or damage 
_ suffered by the minor or incompetent person, supported by medical records and 
reports in personal injury cases; 

(iii) medical and hospital expenses, if any, incurred or likely to be incurred; 
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(iv) the concurrence of the attorney, guardian ad litem or other legal 
representative that the proposed settlement is fair, reasonable, and in the best 
interest of the minor or incompetent person; 

(iv) the facts with respect to any related claims or liens, including separate 
ain of parents for expenses, and the disposition or status of such other 
claims. 

(5) Ordinarily, the requirements of section (c)(4) of this rule may be satisfied 
by summaries made by the parties or their attorneys. In every case, the parties 
may present sworn testimony of witnesses, affidavits or documentary evidence, 
and the court reserves the right to call for such evidence at any time. 

(d) Fees. At the hearing, the court will consider requests for counsel fees and 
a fee for services by the guardian ad litem or other legal representative and 
may make appropriate orders relating to payment of fees. ; 

(e) Consent judgments approving settlement. 

(1) Before a judgment approving a compromise settlement of claims of a 
minor or incompetent is presented to the court, it shall be consented and 
agreed to by counsel for the parties to the action and by the guardian ad litem 
or other legal representative of the minor or incompetent. 

(2) The judgment presented should provide, inter alia, that the parties have 
agreed to a settlement of all matters in controversy between them, and the 
amount of the settlement; that the court has conducted a hearing on the 
matter; that the court has found that the proposed compromise settlement is 
fair, reasonable, and in the best interest of the minor or incompetent; and that. 
the court has approved the compromise settlement agreement. 

(f) Payment of judgment. The amount of the judgment shall be paid into the 
office of the clerk of this court, and the clerk shall make such disbursements 
from the proceeds as provided by the judgment of the court. The balance of the 
proceeds of the judgment shall be paid to the legal guardian of the minor or 
incompetent, if within this state. If there is no such guardian, the balance of 
the proceeds shall be paid to the clerk of superior court of the county in this 
state in which the minor or incompetent resides. If the minor or incompetent 
does not reside within this state, the balance shall be paid to a legal guardian 
approved by the court. Wee 


Rule LR23.1. Class actions. 


(a) Class action complaint. The complaint shall bear next to its caption the 
legend, “Complaint — Class Action.” The complaint shall contain under a 
separate heading, styled “Class Action Allegations”: 

(1) A reference to the portion or portions of Rule 23, Fed.R.Civ.P., under 
_which it is claimed that the suit is properly maintainable as a class action. 

(2) Appropriate allegations claimed to justify class treatment, including, but 
not necessarily limited to: 

(i) the size and definition of the alleged class, 

(ii) the basis upon which the plaintiff claims 

(A) to be an adequate representative of the class, or 

(B) if the class is comprised of defendants, that those named as parties are 
adequate representatives of the class, : 

ao the alleged questions of law or fact claimed to be common to the class, 
an 3 | 
» Gv) for actions sought to be maintained under Rule 23(b)(3), Fed.R.Civ.P., 
allegations thought to support the findings required by that subdivision. 

(b) Motion for class action determination. Within 90 days after the filing of 
a complaint in a class action, unless this period is extended by court order, the 
plaintiff shall file a separate motion for a determination under Rule 23(c)(1), 
_ Fed.R.Civ.P., as to whether the case may be maintained as a class action. Ifa 
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party wishes to present oral testimony to support or oppose the class action 
motion, the party must so inform the court in its motion or opposition. In ruling 
upon such a motion, the court may allow the action to be so maintained, may 


disallow and strike the class action allegations, or may order postponement of 


the determination pending discovery or such other preliminary procedures as 
appear to be appropriate and necessary in the circumstances. Whenever 
possible, where it is held that the determination should be postponed, a date 
will be fixed by the court for renewal of the motion. 

(c) Class action counterclaims or cross-claims. The foregoing provisions 
shall apply, with appropriate adaptations, to any counterclaim or cross-claim 
alleged to be brought for or against a class. 


(d) Burden of proof; Notice. The burden shall be upon any party seeking to — 


maintain a case as a class action to present an evidentiary basis to the court 
showing that the action is properly maintainable as such. If the court 
determines that an action may be maintained as a class action, the party 
obtaining that determination shall initially bear the expenses of and be 
responsible for giving such notice as the court may order to members of the 
class. 


V. DEPOSITIONS AND DISCOVERY 


Rule LR26.1. Differentiated case management and discovery. 


(a) Differentiated case management. Every case in which an initial pretrial 
order is entered pursuant to LR16.1(b)-(d) shall be assigned, by agreement: of 
the parties (if adopted by the court) or by order of the court, to one of three 
case-management tracks. (See LR16.2 and 16.3 for forms of the Fed.R.Civ.P. 
26(f) report wherein parties advise the court eons case management 
tracks.) The three tracks are defined as follows: 

(1) Standard. Discovery (including all discovery sath respect to experts) in 
cases assigned to this track shall be completed within four (4) months from the 
date of the initial pretrial order. Presumptively, subject to stipulation of the 
parties or order of the court on good cause shown, interrogatories (including 
subparts) and requests for admission are limited to 15 in number by each 
party. Depositions are presumptively limited to four (4) depositions Gncluding 
ae experts) by the plaintiffs, by the defendants, and by third-party defen- 

ants. 


(2) Complex. Discovery (including all discovery with respect to experts) in | 


cases assigned to this track shall be completed within six (6) months from the 
date of the initial pretrial order, subject to agreement of the parties for a larger 
discovery period, if approved by the court. Presumptively, subject to stipulation 
of the parties or order of the court on good cause shown, interrogatories 
(including subparts) and requests for admission are limited to 25 in number by 
each party. Depositions are presumptively limited to seven (7) depositions 
(including any experts) by the plaintiffs, by the defendants, and by third-party 
defendants. 

(3) Exceptional. Discovery (including all discovery with respect to experts) 
in cases assigned to this track shall be completed within nine (9) months from 
the date of the initial pretrial order. Presumptively, subject to stipulation of the 
parties or order of the court on good cause shown, interrogatories (including 
subparts) and requests for admission are limited to 30 in number by each 
party. Depositions are presumptively limited to 10 depositions (including any 
experts) by the plaintiffs, by the defendants, and by third-party defendants. 
This management track is reserved for cases of exceptional complexity. It is not 
to be used for ordinary federal cases even though such cases have some 
complexity and require significant discovery. 


1008 


Rule LR26.1 MIDDLE DISTRICT COURT RULES Rule LR26.1 


(b) Discovery procedures and materials. 

(1) The court expects counsel to conduct discovery in good faith and to 
cooperate and be courteous with each other in all phases of the discovery 
process. As a part of their Rule 26(f) Report, the parties must formulate a 
preliminary deposition schedule. They must continue to communicate 
throughout the discovery period to update the schedule. 

(2) Depositions shall be conducted in accordance with the following guide- 
ines: 

(i) Counsel shall not direct or request that a witness not answer a question, 
unless that counsel has objected to the question on the ground that the answer 
is protected by a privilege or a limitation on evidence directed by the court. 

(11) Counsel shall not make objections or statements which might suggest an 
answer to a witness. Counsels’ statements when making objections.should be 
succinct, stating the basis of the objection and nothing more. 

(iii) Counsel and their witness-clients shall not engage in private, off-the- 
record conferences while the deposition is proceeding in session, except for the 
purpose of deciding whether to assert a privilege. 

(iv) Deposing counsel shall provide to the witness’s counsel a copy of all 
documents shown to the witness during the deposition. The copies shall be 
provided either before the deposition begins or contemporaneously with the 
showing of each document to the witness. The witness and the witness’s 
counsel do not have the right to discuss documents privately before the witness 
answers questions about them. 

(3) Interrogatories, requests for production of documents, or requests for 
admission shall be numbered consecutively by each party regardless of the 
number of sets into which they are divided. 

(4) Depositions and deposition notices, interrogatories, requests for docu- 
ments, requests for admission, and answers and responses thereto shall not be 
filed unless the court so orders or unless the court will need such documents in 
a pretrial proceeding. All discovery papers must be served on other counsel or 
parties. The party taking a deposition or obtaining any material through 
_ discovery is responsible for its preservation and delivery to the court when 
needed or ordered. Any party seeking to compel discovery or other pretrial 
relief based upon discovery material which has not been filed with the clerk 
must identify the specific portion of the material which is directly relevant and 
ensure that it is filed as an attachment to the application for relief. 

(c) Conference of attorneys with respect to motions and objections relating to 
_ discovery. The court will not consider motions and objections relating to 
discovery unless moving counsel files a certificate that after personal consul- 
tation and diligent attempts to resolve differences the parties are unable to 
reach an accord. The certificate shall set forth the date of the conference, the 
names of the participating attorneys, and the specific results achieved. It shall 
be the responsibility of counsel for the movant to arrange for the conference 
and, in the absence of an agreement to the contrary, the conference shall be 
held in the office of the attorney nearest the court location where the initial 
pretrial conference was convened or, in the absence thereof, nearest to 
Greensboro. Alternatively, at any party’s request, the conference may be held 
by telephone. 

(d) Expedited resolution of some discovery disputes. If, after a LR26.1(c) 
conference, the parties agree that a discovery dispute can be ruled upon in a 
telephone conference of no more than 30 minutes, the magistrate judge will 
schedule such a conference and rule on the dispute without briefing by the 
parties. Alternatively, if the parties agree that the dispute can be ruled upon in 
an in-court hearing of no more than one hour, without briefing, the magistrate 
judge will schedule an early hearing. The fact that these proceedings are 
expedited and without briefing does not alter the application of Fed.R.Civ.P. 
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a (a)(4) and subescuon (e) of this rule regarding the imposition of sanctions in 
discovery motions. 

(e) Award of expenses of discovery motion. Any ruling on a discovery motion 
shall ordinarily result in the imposition of sanctions under Fed.R.Civ.P. 
37(a)(4) unless the court determines that the position taken by the losing party 
was justifiable or some other circumstances would make a sanction unjust. 

(f) Completion of discovery. The requirement that discovery be completed 
within a specified time means that adequate provisions must be made for 
interrogatories and requests for admission to be answered, for documents to be 
produced, and for depositions to be held within the discovery period. 

(g) Extension of the discovery period or request for more discovery. Motions 
seeking an extension of the discovery period or permission to take more 
discovery than is permitted under the initial pretrial order must be made or 
presented prior to the expiration of the time within which discovery is required 
to be completed. They must set forth good cause justifying the additional time 
and will be granted or approved only upon a showing that the parties have 
diligently pursued discovery. The court will permit additional depositions only 
- on a showing of exceptional good cause. _ 

(h) Trial preparation after the close of discovery. For good cause appearing 
therefor, the physical or mental examination of a party may be ordered at any 
time prior to trial. Ordinarily, the deposition of a material witness not subject ~ 
to subpoena should be taken during discovery. However, the deposition of a 
material witness who agrees to appear at trial, but who later becomes unable 
or refuses to attend, may be ordered at any time prior to trial. | 


Rule LR26.2. Exemption from Fed. R. Civil P. 26(a)(1). 


Parties are not required to make initial disclosures identified in Fed.R.Civ.P. | 
26(a)(1); the court elects to be exempt from the provisions of Rule 26(a)(1). 


VI. TRIALS 


Rule LR40.1. Trial dates and final pretrial preparation. 


(a) Establishment of trial date. While the case is in discovery, the clerk shall 
establish a trial date and give at least 4 months’ notice thereof to the parties. 
The case may be set on a trial calendar of the assigned judge or placed on a 
master calendar to be called by one or more district judges. A magistrate judge 
may assist with the master calendar, although no case may be referred to the 
magistrate judge for trial unless the ‘parties consent to the magistrate judge’s 
trial jurisdiction. 

(b) Continuance of trial. The court will consider a eae to continue a trial 
date only if the request is signed by both the party and counsel for the party. 

(c) Final pretrial preparation. The parties shall comply in all respects with — 
_Fed.R.Civ.P. 26(a)(3) regarding final pretrial disclosure, including the time 
requirements set out therein. The pretrial disclosures mandated by that rule 
shall be served on other parties but should not be filed with the court. No later 
than 20 days before trial, each party shall file a trial brief, along with proposed 
instructions on the issues (jury cases) or findings of fact and conclusions of law 
(non-jury cases). Any party, or the court on its own motion, may request a 
pretrial: hearing or telephone conference to address matters relating to final 
pretrial preparation or settlement of the case. At any settlement conference, 
the court may require the attendance of parties and insurers. 


Rule LR43.1. qvial procedure. 


(a) Opening statement in civil actions. At the commencement of the trial of 
civil actions, the party with the burden of proof may, without argument, state 
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his cause of action and the evidence by which he expects to sustain his claim. 
The adverse party may then, without argument, state his defense and the 
evidence by which he expects to sustain his defense. If the trial is to a jury, the 
opening statement shall be made immediately after the jury is sworn. If the 
trial is to the court, the opening statement shall be made immediately after the 
case is called for trial. Opening statements shall be subject to such time 
limitations as may be imposed by the court. 

(b) Documents, other than exhibits, used at trial. When counsel expects to 
examine or cross-examine a witness concerning a document which will not be 
offered as an exhibit, counsel shall have at trial a copy of the document for use - 
by the judge. 

(c) Absence during return of verdict. In a jury trial, if a party or counsel is 
voluntarily absent from the courtroom prior to the return of the verdict, it shall 
be conclusively presumed that such party or counsel waived presence. 


Rule LR47.1. Juries. 


(a) Examination of jurors. ! | 

(1) The court will conduct the examination of prospective jurors. 

(2) When the court’s examination is completed, attorneys and parties 
appearing pro se may request that the court ask additional questions to the 

‘prospective jurors. 

(b) Contacts prohibited. | 

(1) All parties, witnesses, and attorneys shall avoid any extra-judicial 
contact or communication with a grand juror or member of a petit jury venire 
or panel who has been or may be selected in a case in which that person is 
involved. No person may have any extra-judicial contact or communication, 
either directly or indirectly, with a grand juror, member of a petit jury venire 
or panel which may reasonably have the effect of influencing, or which is 
intended to influence, the grand juror, potential petit juror, or sitting petit 
juror. . 

(2) Attorneys for parties shall inform their clients and witnesses of this rule. 

(3) No person shall approach a juror, either directly or through any member 
of his immediate family, in an effort to secure information concerning the 
juror’s background. 

(4) No provision of this rule is intended to prohibit communication with a 
petit juror after the juror has been dismissed from further service, so long as 
the communication does not tend to harass, humiliate, or intimidate the juror 
in any fashion. | ¥ 

(c) Disclosure of names and addresses of prospective jurors. 

(1) The names of prospective jurors for any session of court or for a specific 
case may not be disclosed prior to their reporting for duty except in compliance 
with instructions of the court. The clerk will make available to counsel for the 
parties, and to any parties appearing pro se, a list which sets forth the name, 
general address, and occupation of each potential juror when court is opened 
for the session for which the jurors have been summoned. 

(2) The names, address, and telephone numbers of persons who have served 
as jurors may not be disclosed by the clerk’s office without court permission. 

(d) Number of jurors in civil jury cases. In civil jury cases the jury shall 
consist of six (6) or more members. 


VII. JUDGMENT 


Rule LR51.1. Jury arguments and instructions. 


, (a) Jury arguments. In the trial of civil actions the party having the burden 
of proof shall have the right to open and close the jury argument, without 
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regard to whether the defendant has offered evidence. If each of the parties has 
the burden of proof on one or more issues, the court, in its discretion, shall 
determine the order of arguments. All arguments shall be subject to such time 
limitations as may be imposed by the court. | 

(b) Instructions to jury. In all cases tried to a jury, a party who desires the 
jury to be instructed on a particular point must set it out in writing and furnish 
it to the court before jury arguments commence. 


Rule LR54.1. Taxation of costs. 


(a) Filing bill of costs. 

(1) A prevailing party may request the clerk to tax allowable costs in a civil 
action as a part of a judgment or decree by filing a bill of costs, on a form 
available in the clerk’s office, within 30 days. 

(i) after the expiration of time allowed ‘for appeal of a final judgment or 
decree, or 

(ii) after receipt by the clerk of an order terminating the action on appeal. 

(2) The original of the bill of costs shall be filed with the clerk, with copies 
served on adverse parties. 

(3) The failure of a prevailing party to timely file a bill of costs shall 
constitute a waiver of any claim for costs. 

(b) Objections to bill of costs. 

(1) If an adverse party objects to the bill of costs or any item claimed by a 
prevailing party, that party must state objection in a motion for disallowance 
with a supporting brief within 10 days after the filing of the bill of costs. Within 
five days thereafter, the prevailing party may file a response and brief. Unless 
a Seng: is ordered by the clerk, a ruling will be made by the clerk on the 
recor 

(2) Aparty may request review of the clerk’s ruling by filing a motion within 
five days after the action of the clerk. The court’s review of the clerk’s action 
will be made on the existing record unless otherwise ordered. 

(c) Taxable costs. 

(1) Items normally taxed include, without limitation: 

(i) Those items specifically listed on the bill of costs form. The costs incident 
to the taking of depositions (when allowable as necessarily obtained for use in 
the litigation) normally include only the reporter’s attendance fee and charge 
for one transcript of the deposition. 

(ii) Premiums on required bonds. 

Gi) Actual mileage, subsistence, and attendance ailoneride for necessary 
witnesses at actual cost, but not to exceed the applicable statutory rates, 
whether they reside in or out of this district. 

(iv) 8 copy of the trial transcript for each party represented by separate 
counse 

(2) Items normally not taxed include, without limitation: 

(i) Witness fees, subsistence, and mileage for individual parties, real parties 
in interest, parties suing in representative capacities, and the officers and 
directors of corporate parties. 

(ii) Copies of depositions. 

(iii) Daily copy of trial transcripts, unless prior court approval has been 
obtained. 

(d) Costs in settlements. The court will not tax costs in any action terminated 
by compromise or settlement. Settlement agreements must resolve any issue 
relating to costs. In the absence of specific agreement, each party will bear its 
own costs. 

(e) Payment of costs. Costs are to be paid directly to the party entitled to 
reimbursement, who must file a certificate of satisfaction within 20 days of 
receipt of payment. 
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Rule LR54.2. Award of statutory attorney’s fees. 


The court will not consider a motion to award statutory attorney’s fees until 
moving counsel shall first advise the court in writing that after consultation 
the parties are unable to reach an agreement in regard to the fee award. The 
‘statement of consultation shall set forth the date of the consultation, the 
names of the participating attorneys, and the specific results achieved. 

Within 60 days after the entry of final judgment, (i) the parties shall file an 
appropriate stipulation and request for an order if they have reached an 
agreement on an award of statutory attorney’s fees; or (ii) if the parties have 
not reached such an agreement, the moving party shall file the statement of 
consultation required by this rule and a motion, supported by affidavits, time 
records, or other evidence, setting forth the factual basis for each criterion 
which the court will consider in making such an award. 


Rule LR56.1. Summary judgment motions. 


(a) Notice of dispositive motion. Any party who intends to file a motion for 
summary judgment, or any other dispositive motion, must file and serve notice 
of intention to file a dispositive motion within 10 days following the close of the 
discovery period. 

(b) Filing of dispositive motions. All dispositive motions and supporting 
briefs must be filed and served within 30 days following the close of the 
discovery period. 

(c) Limitations of length of briefs. The page limitations for briefs on all 
motions, established by LR7.3(d), apply to summary judgment briefs. Principal 
briefs are limited to 20 pages, and reply briefs are limited to 10 pages. 

(d) Form of briefs — Summary judgment motion by claimant. A party 
requesting summary judgment on its claim shall set out a statement of the 
nature of the matter before the court, a statement of facts, and a statement of 
the questions presented as provided in LR7.2(a)(1)-(3). The party shall also set 
out the elements that it must prove (with citations to supporting authority), 
and the specific, authenticated facts existing in the record or set forth in 
accompanying affidavits that would be sufficient to support a jury finding of 
the existence of those elements. 

In a responsive brief the opposing party may, within 30 days after service of 
the summary judgment motion and brief, set out the statements required by 
LR7.2(a)(1)-(3) and also set out the elements that the claimant must prove 
(with citations to supporting authority), and either identify any element as to 
which evidence is insufficient (and explain why the evidence is insufficient), or 
point to specific, authenticated facts existing in the record or set forth in 
accompanying affidavits that show a genuine issue of material fact, or explain 
why some rule of law (e.g., an applicable statute of limitations) would defeat 
the claim. The failure to file a response may cause the court to find that the 
motion is uncontested. 

In a reply brief the claimant may, within 10 days of service of the response, 
address matters newly raised in the response. 

(e) Form of briefs — Summary judgment motion by defending party. A party 
moving for summary judgment upon an opposing party’s claim shall set out a 
statement of the nature of the matter before the court, a statement of facts, and 
a statement of the questions presented as provided in LR7.2(a)(1)-(3). The 
party shall also set out the elements that the claimant must prove (with 
citations to supporting authority), and explain why the evidence is insufficient 
to support a jury verdict on an element or elements, or why some other rule of 
law would defeat the claim. 

In a responsive brief the party having made the challenged claim may, 
within 30 days after service of the summary judgment motion and brief, file 
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with the court a response that sets out the statements required by LR7.2(a)(1)- 
(3) and also sets out the elements that it must prove (with citations to 
supporting authority), and the specific, authenticated facts existing in the 
record or set forth in accompanying affidavits that would be sufficient to 
support a jury finding of the existence of the disputed elements. The failure to 
file a response may cause the court to find that the motion is uncontested. 

In a reply brief the defending party may, within 10 days of service of the 
response, address matters newly raised in the response. 

f) Summary judgment motions and trial dates. The pendency of summary 
judgment motions will not serve to delay trial on the date set by the court in 
accordance with LR40.1. If by the time set for trial, the court has been unable 
to reach any pending summary judgment motion, the case will nonetheless be 
reached according to the trial calendar. The court will rule on the motion at the 
outset of trial. , 

(g) Failure to timely file dispositive motions. A dispositive motion which is 
not noticed and filed within the prescribed time will not be reached by the court 
prior to trial unless the court determines that its consideration will not cause 
delay to the proceedings. 


VIII. PROVISIONAL AN D FINAL REMEDIES 


Rule LR65.1. Injunctions and temporary restraining orders. 


(a) Form of application. A prayer for a temporary restraining order or 
preliminary injunction set forth in a pleading will not bring the issue before 
the court prior to the time of trial. If a ruling before trial is desired, a party 
must separately file a motion and brief. 
 (b) Hearing. A motion seeking a preliminary injunction will be considered 
and determined on the official court file including affidavits, briefs and other 
documents filed in support thereof without oral argument or testimony unless | 
otherwise ordered by the court. A request for leave to present oral argument or 
testimony in support of or in opposition to such motion must be included in the 
motion or response. 


Rule LR65.1.1. Sureties. 


(a) Surety. Except as otherwise provided by law or by order of the court, all 
bonds, guaranties, and undertakings must be secured by: 

(1) Deposit of cash, certified check, certificate of deposit, bank draft, Post 
Office money order, negotiable bond, note of the United States as defined in 6 
U.S.C. § 15, or other bond or note of the United States with the agreement 
provided for in 6 U.S.C. § 15; 

(2) Undertaking of guaranty of a company holding a certificate of authority 
from the U.S. Department of Treasury as an acceptable surety on federal 
bonds; which company has filed with the clerk the designation of a resident of 
this district as agent, dated not more than three years earlier than the date of 
the undertaking, upon whom process may be served; and which company is 
otherwise qualified by having met all requirements of the law of North 
Carolina and of 6 U.S.C. §§ 6-13; or 

(3) Undertaking of individual surety or sureties who are residents of North 
Carolina and own property within the state worth double the amount of the 
bond or undertaking over all exemptions, debts, liabilities and other obliga- 
tions. 

(b) Individual sureties. 

(1) An individual surety must execute an affidavit of justification giving full 
name, occupation, residence address, business address, and facts showing his 
financial qualification to act as surety. | 
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(2) A husband and wife are considered as one surety. 

(3) Members of the bar, officers and employees of this court, and employees 
of the Department of Justice serving in this district may not serve as sureties 
in any suit, action, or proceeding in this court. 

(c) Approval. All bonds, guaranties, undertakings, and individual sureties 
_ must be approved by a judge or the cierk. Individual sureties who justify on the 
basis of ownership of real or personal property may be required to provide 
proof of ownership such as a certificate of title, and a title search conducted by 
an attorney other than the attorney representing the party on whose behalf the 
bond is being posted, and give security in the form of a proper security 
instrument or deed of trust. 


Rule LR67.1. Registry funds. 


(a) Deposit with the Treasury. Unless otherwise ordered by the court, the 
clerk shall deposit registry funds in the Treasury of the United States. 

(b) Investments in income-earning account. Upon motion or upon consent of 
the parties, the court may order the clerk to invest certain registry funds in an 
income-earning account. The order may issue upon a consent request of the 
parties or upon motion by an interested party, in accordance with the following 
procedures: 

(1) A consent request must demonstrate the assent of all interested and 
potentially interested parties. The agreement must demonstrate that the 
investment will be in compliance with applicable provisions of the law 
regulating the investment of public monies, provide for proper disposition of 
future earnings, and set out with particularity the following information: 

(i) the form of deposit; , 

(ii) the amount to be invested; 

(iii) the type of investment to be made by the clerk of court; i.e., passbook 
savings, insured money fund, CD, etc.; 

(iv) the name and address of the private institution where the deposit is to 
be made; , 

(v) the rate of interest at which the deposit is to be made, if possible; 

(vi) the length of time the money should be invested, whether it should 
automatically be reinvested, etc., keeping in mind that some investments 
include a penalty for early withdrawal; 

(vii) the name and address of the designated beneficiary or beneficiaries; 

(viii) the form of additional collateral to be posted by the private institution — 
in the event that the standard F.D.I. C. coverage is insufficient to insure the 
total amount of deposit; and 

(ix) such other information that may be deemed appropriate under the facts 
and circumstances of the particular case. 

The consent request shall be accompanied by a proposed order directing the 
clerk to proceed with the investment. 

(2) A motion may be filed ex parte by an interested party, and the court may 
enter an order in advance of the filing of any response thereto. The motion 
must set forth the showings required in subsection (b)(1) concerning the 
investment and must include a proposed order. The motion must be served on 
all known interested parties who do not join therein. The court may determine 
the motion upon the record or may, in its discretion, call for a hearing on the 
matter. If an order is entered prior to the filing of a response in opposition, the 
motion will be reconsidered by the court. 

(3) When an order is issued to invest or reinvest registry funds into some 
form of interest-bearing account or accounts, the party presenting the order 
shall deliver a copy of said order either personally, or by certified mail, return 
receipt requested, to the Clerk, or in his absence, the Chief Deputy Clerk or the 
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Financial Deputy. Further, it shall be incumbent upon the presenting party to 

confirm that the appropriate action has been accomplished by the Clerk in 
accordance with the provisions of the particular order. 

' (4) The clerk of court shall deduct from the income earned the fee specified 

in Chapter VII, Guide to Judiciary Policies and Procedures, for deposit to the 

credit of the Judiciary, without order of the court. 


IX. SPECIAL PROCEEDINGS 


Rule LR72.1. Authority of magistrate judges. 


(a) Designation to conduct trials and to perform other duties. 

(1) Magistrate judges are authorized and designated to exercise the powers 
and authority and to perform the duties enumerated in 28 U.S.C. § 636(b)(1) 
and (2). 

(2) Magistrate judges serving this court are specially designated to: 

(i) exercise civil jurisdiction to conduct any or all proceedings in jury or 
non-jury cases and order the entry of judgment in any case referred to them for 
that purpose, pursuant to 28 U.S.C. § 636(c), and 

(ii) exercise jurisdiction to try persons accused of, and sentence persons. 
convicted of, criminal misdemeanors. 

(b) Authority to perform additional duties. Pursuant to 28 U.S.C. § 
636(b)(3), magistrate judges are authorized to perform additional functions 
and duties, including the following: 

(1) Conduct pretrial conferences, settlement conferences, omnibus hearings, 
and related pretrial proceedings; 

(2) Conduct calendar and status calls for civil and criminal calendars, and 
determine motions to expedite or postpone the trial of cases; 

(3) Conduct arraignments in cases not triable by the magistrate judge to the 
extent of taking a not guilty plea or noting a defendant’s intention to plead 
guilty or nolo contendere and ordering a presentence report in appropriate 
cases; | 

(4) Conduct voir dire and select petit juries for the court; 

(5) Accept petit jury verdicts in civil cases in the absence of a district judge; 

(6) Conduct preliminary proceedings relating to the potential revocation of 
probation; 

(7) Issue subpoenas, writs of habeas corpus ad testificandum or habeas 
corpus ad prosequendum, or other orders necessary to obtain the presence of 
parties or witnesses or evidence needed for court proceedings; 

(8) Order the exoneration or forfeiture of bonds; 

(9) Conduct proceedings for the collection of civil penalties of not more than 
$200 assessed under the Federal Boat Safety Act of 1971, in accordance with 
46 U.S.C. § 1484(d); | 

(10) Conduct examinations of judgment debtors, in accordance with Rule 69 
of the Federal Rules of Civil Procedure; 

(11) Review petitions in civil commitment proceedings under Title III of the 
Narcotic Addict Rehabilitation Act; 

(12) Conduct such hearings as are necessary or appropriate, and submit to 
a district judge proposed findings of fact and recommendations for disposition - 
of applications for judgment by default pursuant to Rule 55(b) of the Federal 
Rules of Civil Procedure, or motions to set aside judgments by default pursuant 
to Rule 55(c) of the Federal Rules of Civil Procedure; 

(13) Consider an application by complainant pursuant to 42 U.S.C. § 2000e- 
5(f)(1), and in such circumstances as may be deemed just, appoint an attorney 
for such complainant, and authorize the commencement of an action without 
payment of fees, costs, or giving security therefor; 
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(14) Issue orders or warrants authorizing acts necessary in the performance 
of the duties of administrative and regulatory agencies and departments of the 
United States Government; , 

(15) Conduct extradition proceedings, in accordance with 18 U.S.C. § 3184; 
_ (16) Supervise proceedings conducted pursuant to letters rogatory, in accor- 
- dance with 28 U.S.C. § 1782; 

(17) Require compliance with local rules with regard to pro se petitions 
under 42 U.S.C. § 1988; 

(18) Issue orders of withdrawal from the court registry of funds pursuant to 
28. U.S.C. § 2042; and 

-(19) Perform any additional duty which is not inconsistent with the Consti- 
tution and laws of the United States. 


Rule LR72.2. Assignment of matters to magistrate judges. 


_ Duties and cases may be assigned or referred to a magistrate judge by a 
court order entered in the action or by the clerk in compliance with standing 
orders or the instructions of a district judge. 


Rule LR72.3. Consent to designation of magistrate judge as a special 
master. 


(a) Consent. Upon the written consent of the parties, a magistrate judge 
may be designated to serve as a special master in any civil proceeding without 
a showing of exceptional conditions or that the issues are complicated. 

(b) Reference. Reference of a case to a magistrate judge as a special master 
is within the discretion of the court, but the consent of the parties may not 
thereafter be withdrawn without approval of the referring district judge. 


Rule LR72.4. Stay of order. 


Application for stay of a magistrate judge’s order pending review of objec- 
tions made thereto must first be made to the magistrate judge. 


Rule LR73.1. Consent to civil trial jurisdiction. 


(a) Consent to exercise of civil trial jurisdiction. 

(1) The consent of a party to the exercise of civil trial jurisdiction authorized 
in 28 U.S.C. § 636(c)(1) may be communicated to the clerk by letter, or by a 
form available in the clerk’s office, signed by the party or the party’s attorney. 

(2) The consent of a party will be placed in the public court file only when 
the court has ordered the case referred to a magistrate judge. 

(b) Withdrawal of consent. After a case has been referred, the consent of the 
parties to the exercise of a magistrate judge’s jurisdiction may not be 
withdrawn without the approval of the district judge who signed the order of 
reference. 

(c) Reference discretionary. Reference of a case to a magistrate judge after 
consent of all parties is within the discretion of the court. 


X. DISTRICT COURTS AND CLERKS 


Rule LR77.1. Court schedule and conduct of business. 


(a) Headquarters. The headquarters of the court shall be located in Greens- 
boro. All pleadings and papers submitted for filing shall be presented to the 
clerk in Greensboro, except that papers may be filed in open court in any court 
location when permitted by a judge. 
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(c) Scheduling. Conferences, hearings, and trials will be scheduled by the 
court or by the clerk at the court’s direction. All sessions of court will commence 
at 9:30 a.m. unless otherwise announced. 

(c) Naturalization. Petitions for naturalization will be considered by the 
court at, Greensboro, North Carolina, on Fridays after the third Mondays in 
February, May, August, and on the Friday before Thanksgiving in November. 
In its discretion, the court may at other times consider petitions for natural- 
ization when made by members of the armed services, seamen on merchant 
vessels registered under the laws of the United States, members of the 
immediate families and dependents of such personnel, or other persons in 
exceptional circumstances. 


Rule LR77.2. Orders and judgments grantable by clerk. 


(a) Orders and judgments. The clerk is authorized to grant the following 
orders and judgments without direction by the court: 

(1) Consent orders for the substitution of attorneys. : | 

(2) Upon a showing of good cause, consent orders in civil actions for 
extending for not‘more than 30 days (plus an additional 30 days in exceptional © 
circumstances) the time within which to answer or otherwise plead or to 
respond to motions. | ! 

(3) Consent orders dismissing an action, except in cases governed by 
Fed.R.Civ.P. 23 or 66. 

(4) Entry of default and judgment by default as provided for in Fed.R.Civ.P. 
55(a) and 55(b)(1). | | 

(5) Orders canceling liability on bonds other than orders disbursing funds 
from the court’s registry account. 

(6) Orders appointing persons to serve process pursuant to Fed.R.Civ.P. 4(c). 

(7) Ex parte orders as authorized in LR7.3(g). Applications for extensions of 
time, orders or judgments shall be accompanied by a proposed order. 

(b) Clerk’s action reviewable. The actions of the clerk may be suspended, 
altered, or rescinded by the court upon cause shown. . 


Rule LR77.3. Court libraries. 


The court’s libraries are maintained for the exclusive use of the judges and 
the clerk. 


Rule LR79.1. Access to court records. 


(a) Access. The public records of the court are available for examination in 
the clerk’s office during normal business hours. 

(1) No file, pleading, paper, or index card may be removed from the clerk’s 
office without the approval of a judge. | 

(2) When removal of a file or document is authorized, the clerk will set a 
date for its return and will require a written receipt for its release. 

(b) Copies. 'The clerk will make and furnish copies of official court records 
upon request and upon payment of prescribed fees. The official court record 
consists of items filed on the right-hand side of the case folder. Items filed on 
the left-hand side of the case folder, while available for public examination, 
may not be copied without the written approval of a judge. Requests for copies 
of items filed on the left-hand side of the case folder must be submitted in 
writing to the clerk of court, who will refer the matter to the appropriate judge 
and advise the requester of the judge’s decision. 
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Rule LR79.2. Release of information by court personnel. — 


All court personnel, including, among others, the United States Marshal and 
deputies, the clerk of court and deputies, the chief probation officer and 
officers, the chief pretrial services officer and officers, bailiffs, and court 
reporters, are prohibited from disclosing to any person, without authorization - 
by the court, information relating to a case that is not part of the public records | 
of the court. This proscription applies to the divulgence of information 
concerning arguments and hearings held in chambers or otherwise outside the 
presence of the public 


Rule Large Designation of contents of record on interlocutory ap- 
peal. 


With respect to an interlocutory appeal, the clerk shall certify and forward 
to the court of appeals a record consisting of copies of the docket entries, all 
pleadings (complaints, counterclaims, cross claims, and answers thereto), and 
the order from which the appeal is taken. 


Rule LR80.1. Official court reporters. 


The duties and responsibilities of official court reporters of this court are set 
forth in the Court Reporters Management Plan which is a public document on 
file with the office of the clerk. 


XI. LOCAL CIVIL RULES FOR WHICH THERE ARE NO 
CORRESPONDING FEDERAL RULES 


Rule LR83.1. Attorneys. 


(a) Roll of attorneys. The bar of this court shall consist of those attorneys 
admitted to practice before this court. 

(b) Eligibility and admission. To be eligible for admission to the bar of the 
court, a person must be admitted to the practice of law in this state and in good 
standing with the Supreme Court of North Carolina. A judge will consider a 
request for admission only upon motion made in open court by a member of the 
bar of this court. Prior to being admitted to practice, an attorney must certify, 
on the application for admission to practice form provided for use in this court, 
that the attorney has read and is familiar with the Federal Rules of Civil 
Procedure, the Federal Rules of Criminal Procedure, the Federal Rules of 
Evidence, the Local Rules of this Court, and the North Carolina Code of 
Professional Responsibility. Attorneys seeking admission to practice in this 
court must take an oath or make an affirmation in a form approved by the court 
and pay the filing fee required by the Administrative Office of the United 
States Courts for admission to practice in this district. When the application 
form prescribed for use by this court is completed and the appropriate filing fee 
has been paid to the Clerk of Court of this court, a judge or magistrate judge 
of the Eastern or Western Districts of North Carolina, upon being presented 
evidence that the above-mentioned application has been filed and that the 
requisite fees have been paid, may admit an attorney who is qualified 
according to these rules to practice before this court. Attorneys already 
admitted to the bars of either the United States District Court for the Eastern 
District of North Carolina or the United States District Court for the Western 
District of North Carolina may be admitted to the bar of this court upon 
tendering the application and fees required by this rule, together with a copy 
# the order admitting the attorney to practice in either of the aforementioned 

istricts. 
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(c) Litigants must be represented by a member of the bar of this court. 

(1) Litigants in civil and criminal actions and parties in bankruptcy pro- 
ceedings before this court, except governmental agencies and parties appear- 
ing pro se, must be represented by at least one attorney who is a member of the 
bar of this court. The service of all pleadings and papers permitted by the 
Federal Rules of Civil and Criminal Procedure shall be sufficient if made upon 
such attorney. at , 

(2) All pleadings and papers presented to the clerk for filing, except by 
attorneys representing governmental agencies or parties appearing pro se, 
shall be rejected by the clerk unless signed by a vale of the bar of this court. 

(d) Special appearance. — 

(1) Attorneys who are members in good standing of the bar of the highest 
court of any state or the District of Columbia may practice in this court for a 
particular case in association with a member of the bar of this court. By 
entering an appearance, an attorney agrees that: 

(i) the attorney will be responsible for ensuring the presence of an attorne 
who is familiar with the case and has authority to control the litigation at all 
conferences, hearings, trials and other proceedings; and that 

(ii) the attorney submits to the disciplinary jurisdiction of the court for any 
misconduct in connection with the litigation for which the attorney is specially 
appearing. 

(2) Amember of the bar of this court who accepts employment in association 
with a specially appearing attorney is responsible to this court for the conduct 
of the litigation or proceeding and must sign all pleadings and papers, except 
for certificates of service. Such member must be present during pretrial 
conferences, potentially dispositive proceedings, and trial. . 

(e) Withdrawal of appearance. No attorney who has entered an appearance 
in any civil or criminal action shall be permitted to withdraw an appearance, 
or have it stricken from the record, except on order of the court. 


Rule LR83.2. Courtroom practices. 


(a) Addressing the court. Attorneys or pro se litigants shall rise when 
addressing the court, and shall make all statements to the court from behind 
the counsel table or the lectern facing the court. They shall not approach the 
bench, except upon the permission of the court. | 

(b) Questioning witnesses. While questioning witnesses, attorneys or pro se 
litigants shall remain seated or standing behind the counsel table or standing | 
at the lectern. They shall not approach the witness except for the purpose of 
examining the witness with respect to an exhibit. Only one attorney for each 
party may participate in the examination or cross-examination of a witness. 


Rule LR83.3. Settlement. 


Attorneys or pro se litigants shall immediately notify the clerk of an 
agreement in principle reached by the parties which resolves the litigation as 
to any or all parties. Whenever any civil action scheduled for a jury trial is 
settled or otherwise disposed of in advance of the actual trial, then, except for 
good cause shown, all jury costs, including any marshal’s fees, mileage and per 
diem, may be assessed equally against the parties or otherwise assessed as 
determined by the court, unless the clerk’s office is notified at least one full 
business day prior to the date on which the action is scheduled for trial or in 
sufficient time to notify jurors that their presence will not be required. 


Rule LR83.4. Sanctions. 


(a) Imposition of sanctions. If an attorney or a party fails to comply with a 
local rule of this court, the court may impose sanctions against the attorney or 
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party, or both. The court may make such orders as are just under the 
circumstances of the case, including the following: 

(1) an order that designated matters or facts shall be taken as established 
for purposes of the action; 

(2) an order refusing to allow the failing party to support or oppose 
designated claims or defenses, or prohibiting the party from introducing 
designated matters in evidence; | 

(3) an order striking out pleadings or parts thereof, or staying proceedings 
until the rule is complied with, or dismissing the action or any part thereof, or 
rendering a judgment by default against the failing party; 

(4) an order imposing costs, including attorney’s fees, against the party, or 
the party’s attorney, who has failed to comply with a local rule. 

(b) Sanctions within the discretion of the court. The imposition of sanctions 
for violation of a local rule is discretionary with the court. In considering the 
imposition of sanctions, the court may consider whether a party’s failure was — 
substantially justified or whether other circumstances make the imposition of 
sanctions inappropriate. 


CASE NOTES 


Disqualification Sanction Not Neces- 
sary. — Ethical violations of plaintiff’s out-of- 
state law firm were relatively minor, inasmuch 
as not all ex parte contacts with defendant’s 
employees were improper and defendants did 


cation sanction was not necessary to vindicate 
the public interest in preventing overreaching 
by counsel or to restore public confidence. 
McCallum v. CSX Transp., Inc., 149 F.R.D. 104 
(M.D.N.C. 1993). 


not suffer any harm; therefore, the disqualifi- 


Rule LR83.5. Custody and disposition of trial exhibits, sealed docu- 
ments, and filed depositions. 


(a) Custody with the clerk. Unless otherwise directed by the court, all trial 
exhibits admitted into evidence in criminal and civil actions shall be placed in 
the custody of the clerk, except as provided in section (b) below. 

(b) Custody with the offering party. All exhibits not suitable for filing and 
transmission to the court of appeals as a part of a record on appeal shall be 
retained in the custody of the party offering them, subject to the orders of the 
court. Such exhibits shall include, but not be limited to, the following types of 
- bulky or sensitive exhibits: narcotics and. other controlled substances, fire- 
arms, ammunition, explosive devices, jewelry, liquor, poisonous or dangerous 
chemicals, money or articles of high monetary value, counterfeit money, and 
documents or physical exhibits of unusual bulk or weight. 

At the conclusion of a trial or proceeding, the party offering such exhibits 
shall retain custody of them and be responsible to the court for preserving 
them in their condition as of the time admitted until any appeal is resolved or 
the time for appeal has expired. The party retaining custody shall make such 
exhibits available to opposing counsel for use in preparation of an appeal and 
be responsible for their safe transmission to the appellate court, if required. 

(c) Disposition of exhibits, sealed documents, and filed depositions by clerk. 
Any exhibit, sealed document, disk, or filed deposition in the clerk’s custody 
more than 30 days after the time for appeal, if any, has expired, or an appeal 
has been decided and mandate received, may be returned to the parties or 
destroyed by the clerk. Complaints, answers, motions, responses and replies, 
whether sealed or not, must be forwarded to the General Services Adminis- 
tration for permanent storage. The confidentiality of sealed documents cannot 
be assured after the case file is transferred to the General Services Adminis- 
tration for records holding. 

(d) Depositions. Depositions read into the court record are considered 
exhibits for which the parties shall be responsible as provided in section (b) 
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above. Depositions on file admitted into evidence but not read into the record 
shall be retained in the clerk’s custody and disposed of as authorized in section 
(c) of this rule. 


Rule LR83.6. Disposition of private Mens 


(a) Disposition. Whenever, during the course of an Petia pace a trial of 
any action, or any other proceeding i in this court, money, contraband, or other 
private property comes into the possession or custody of a law enforcement 
officer or an officer of the court, which will require an order of this court to 
determine its ownership or proper disposition, it is the responsibility of the 
attorney representing the party having original custody or control of such | 
property to apply to the court for an order determining its ownership and 
directing its disposition. 

(1) This application must be made before the conclusion of the litigation 
while all parties are before the court in person or through their attorneys. 

(2) If the court cannot determine ownership or the proper disposition on the 
basis of the record or information from the parties before it, application must 
be made for an order providing for temporary custody pending institution of 
appropriate civil proceedings to determine final ownership or disposition. 

(b) Sanctions. The court may impose sanctions as provided in LR83.4 
against any party or attorney whose failure to comply with this rule necessi- 
tates a subsequent hearing or court proceeding which would otherwise not 
have been necessary. 


Rule LR83.7. Claim of unconstitutionality; three-judge courts. 


(a) Notification. If at any time prior to the trial of an action to which (1) 
neither the United States nor any of its officers, agencies, or employees is a 
party and a party draws in question the constitutionality of an act of Congress 
affecting the public interest, or (2) neither the state nor any of its agencies, 
officers, or employees is a party and a party draws in question the constitu- 
tionality of any statute of that state affecting the public interest, that party, to 
enable the court to comply with 28 U.S.C. § 2408, shall notify the court. The 
notice shall be in writing, stating the title of the action, the statute in question, 
and the respects in which it is claimed the statute is unconstitutional, and a 
copy shall be served upon the Attorney General of the United States and the 
United States Attorney-in this district or the North Carolina Attorney General, 
as applicable. 

(b) Additional copies. In any action or proceeding required by act of 
Congress to be heard and determined by a district court of three judges, all 
pleadings, papers, and documents filed subsequent to the designation of the 
court, as provided in 28 U.S.C. § 2284(a), shall be filed in triplicate, original — 
and two copies, with the clerk. The clerk shall make timely distribution of 
these documents to the designated judges. 


Rule LR83.8. Photographs, recordings, and broadcasts. 


Radio or television broadcasting and the use of photographic, electronic, or 
mechanical reproduction or recording equipment without court permission is 
prohibited in courtrooms or their environs. “Environs” is defined to mean the 
courtrooms, the offices of the judges, clerk, probation officers, or any corridor 
connecting or adjacent thereto. Ceremonial proceedings such as the adminis- 
tration of oaths of office to appointed officials of the court, naturalization, and 
presentation of portraits, may be photographed in or broadcast from the 
courtroom under the supervision of the court. This rule does not apply to 
courtroom proceedings by other government agencies. 
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Rule LR83.9.. Courtroom security. 


The United States Marshal or a Court Security Officer shall be present at all 
proceedings held in open court, unless otherwise ordered by the court. 


Rule LR83.10a. Purpose of mediated settlement conferences. 


These rules govern reference of selected civil actions for mediated settlement 
conferences. Their purpose is to provide for an informal process conducted by 
a mediator with the objective of helping the parties reach a mutually 
acceptable settlement of their dispute. The rules are not intended to force 
settlement upon any party. The rules shall be construed to secure the speedy, 
fair, and economical resolution of controversies while preserving the right of all 
parties to a conventional trial. 


CASE NOTES 


Legal analysis in deciding Rule 15 mo- 
tions should not be materially different 
merely because a case involves court-an- 
nexed arbitration from which the parties 
may seek a trial de novo. R.J. Reynolds To- 
bacco Co. v. Southern Ry., 110 F.R.D. 95 
(M.D.N.C. 1986) (decided prior to the 1993 
amendments). 


In ruling on a motion to amend the 
pleadings made immediately before an 
arbitration hearing, the court should con- 
sider, with slightly reduced rigor, the factors of 
delay and prejudice, as are appropriate to a 
trial setting. R.J. Reynolds Tobacco Co. v. 
Southern Ry., 110 F.R.D. 95 (M.D.N.C. 1986) 
(decided prior to the 1993 amendments). 


Rule LR83.10b. Selection of cases for mediated settlement confer- 
ences. 


(a) Automatic selection by these Rules. Several categories of civil cases are 
automatically selected for mediated settlement conferences, without specific 
order by the court. These categories include, according to designations on the 
- civil cover sheet (1) contract [categories 110-140 and 160-195, specifically 
excluding 150-153], (2) tort [all categories, 310-385], (3) civil rights [all 
categories, 440-444], (4) labor [all categories, 710-791], (5) property rights [all 
categories, 820-840], (6) antitrust [category 410], (7) banks and banking 
_[eategory 430], (8) securities/commodities/exchange [category 850], and (9) 
environmental matters [category 893]. The parties to these actions shall 
discuss mediation plans at the Fed.R.Civ.P. 26(f) meeting of the parties and 
report such plans in their Rule 26(f) Report in preparation for the entry of an 
initial pretrial order. See LR16.1(b)(c) and (d). Cases wherein the United 
States is a party or the plaintiff appears pro se are not included within this 
automatic selection for mediation. 

(b) Discretionary selection by the court. In its discretion, the court may order 
a mediated settlement conference in any action not automatically selected 
under section (a), above. After entry of such an order, the parties shall have 20 
days to file a statement identifying an agreed-upon mediator. 

(c) Stipulated selection by the parties. In any case where selection for a 
mediated settlement conference is not automatic under section (a) of this rule, 
the parties may file a stipulation for mediation. In such stipulation, the parties 
may state any agreements they have reached regarding the identity of the 
mediator, the timing of the conference, and any modification of the procedures 
described by these rules. 

(d) Exemption from mediation. Any party, or parties jointly, may file a 
motion for exemption from mediation. Such a motion will be granted only on a 
showing of good cause. A general assertion that a case is not likely to settle or 
that settlement possibilities are remote does not constitute good cause. 
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Rule LR83.10c. Mediators. 


(a) Certification. The clerk shall maintain a list of mediators who have 
agreed to serve under these rules. The list shall identify areas of subject matter 
expertise of each mediator according to the categories identified in LR83.10b(a) 
and include such biographical information as each mediator may wish to 
provide. Attorneys who have been certified as mediators pursuant to the rules 
of the North Carolina Supreme Court and who have at least 8 years of civil 
trial practice or membership on the faculty of an accredited law school may 
serve on the panel of mediators. Further, attorneys who were on the court’s 
panel of arbitrators as of December 1, 1993 may serve on the panel of 
mediators. Appointment to the list does not guarantee any mediator that he or 
she will be appointed to serve in any case before the court. 

(b) Compensation of mediators. All mediators under these rules, whether 
agreed upon by the parties or selected by the clerk, shall be compensated by 
the parties at the hourly rate set by the Chief Judge, except that the court may 
permit a higher compensation rate to an agreed-upon mediator on joint 
application by the parties and a showing that the case involves extraordinary 
complexities. The parties shall make payment directly to the mediator at the 
termination of the mediated settlement conference, whether or not the case is 
settled. The mediator shall be compensated for up to 2 hours of preparation 
time and for the time expended in the conference. The only compensable 
expense of the mediator is travel mileage at the ordinary government rate. The 
mediator’s fee and travel expense shall be paid in one equal share by the 
plaintiff (or plaintiffs), one equal share by the defendant (or defendants), and 
one equal share by any third party (or parties), unless otherwise agreed by all 
parties or ordered by the court in the interest of fairness. 

(c) Compensation of mediators when a party is unable to pay. If a party 
contends it is unable to pay its share of the mediator’s fee, that party shall, 
before the conference, file a motion with the court to be relieved of the 
obligation to pay. The motion shall be accompanied by an affidavit of financial 
standing. The mediated settlement conference should proceed without pay- 
ment by the moving party, and the court will rule on the motion upon 
completion. of the case. The court will take into consideration the outcome of 
the case, whether by settlement or judgment, and may relieve the party of its 
obligation to pay the mediator if payment would cause a substantial financial 
hardship. If the party is relieved of its obligation, the mediator shall remain 
uncompensated as to that portion of his or her fee, a circumstance that reflects 
the mediator’s duty of pro bono service. 


Rule LR83.10d. Selection of the mediator. 


(a) Selection by agreement. The parties are encouraged to select their own - 
mediator by agreement. If, within 20 days of the initial pretrial order, the 
parties file with the clerk a statement identifying an agreed-upon mediator, 
such statement shall be effective to select the mediator, and the clerk will 
notify the mediator of his or her selection. The parties may select an 
agreed-upon mediator who is not on the clerk’s list of certified mediators, but 
any such mediator must, prior to service, agree to be bound by all provisions of 
these rules. 

(b) Selection by the clerk. If no timely statement pursuant to section (a) of 
this rule is filed, the clerk shall appoint a mediator from the certified list. The 
appointment is within the discretion of the clerk, who may consider subject 
matter expertise in making the appointment. The clerk shall give notice of the 
appointment to the mediator and the parties. 

(c) Disqualification. On motion made to the court not later than 20 days 
before a scheduled mediated settlement conference, a mediator may be 
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disqualified by the court for bias or prejudice as provided in 28 U.S.C. §144. 
Further, a mediator shall disqualify himself or herself if the mediator could be 
required to do so under 28 U.S.C. § 455 if he or she were a justice, judge, or 
magistrate judge. 

(d) Copies of the pleadings. On request of the mediator, the clerk shall 
furnish to the mediator a copy of the complaint, answer, and any third-party 
pleadings in the action. 


Rule LR83.10e. Procedures for mediated settlement conferences. 


(a) Time period for the mediated settlement conference. The mediated settle- 
ment conference shall be held during the discovery period unless the court 
specifically orders otherwise. 

(b) Scheduling the mediated settlement conference. The mediated settlement 
conference shall ordinarily be held in the office of the mediator, but may be held 
at any other place agreed to by the parties and the mediator. Because of space 
limitations, the federal courthouses are not available for mediated settlement 
conferences. After conferring with the attorneys for the parties regarding 
scheduling matters, the mediator shall determine the place and time of the 
conference (within the period established by these rules), and give notice to the 
parties. 

(c) Submission of position papers to mediator. No later than five (5) business 
days before the scheduled date of the mediated settlement conference, any 
party may submit a confidential position paper to the mediator. The position 
paper shall be limited in length to five (5) pages, double-spaced, and may be 
accompanied by up to five (5) pages of exhibits. Position papers are confiden- 
tial, shall be held so by the mediator, and need not be served on other parties. 
The purpose of these submissions is to help the mediator become familiar with 
the assertions of the parties, and the parties may agree to the submission of 
additional information if they believe the information will facilitate the 
mediated settlement conference. 

(d) Duties of parties, representatives, and attorneys. The following persons 
shall be physically present at the entire mediated settlement conference unless 
excused by the mediator: ) 

(1) Individual parties; an officer, manager, or director of a corporate or entity 
party, such representative to have full authority to negotiate on behalf of the 
entity and to approve or recommend a settlement; : 

(2) At least one attorney of record for each represented party; and 

(3) A representative of the insurance carrier for any party against whom a 
claim is made. The representative must have full authority to settle the claim 
and must be a person other than the carrier’s outside counsel. 

Upon reaching a settlement agreement at a mediated settlement conference, 
the parties shall forthwith reduce the agreement to writing and prepare a 
stipulation of dismissal or consent judgment for presentation to the court. 

(e) Authority of the mediator. The mediator is authorized by these rules to 
exercise control over the mediated settlement conference and to direct all 
proceedings therein. The mediator is specifically authorized to meet or consult 
privately with any party or their counsel during the conference. The mediator 
may report in writing to the court, with copies to the parties, any conduct of 
any party that may be in violation of these rules for mediated settlement 
conferences. 

(f) Duties of the mediator. At the beginning of the mediated settlement 
conference, the mediator shall describe the following matters to the parties: 

(1) The process of mediation, 

(2) The differences between mediation and other forms of conflict resolution, 

(3) The costs of the mediated settlement conference, 
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(4) The fact that the mediated settlement conference is not a trial, the 
mediator is not a judge, and the parties retain their right to trial if they do not 
reach settlement, | 

(5) The circumstances under which the mediator may meet alone with 
either of the parties or any other person, 

(6) The conditions under which communications with the mediator will be 
held in confidence during the conference, 

(7) The inadmissibility of negotiating statements and offers at trial, 

(8) The fact that the court will not permit parties in other litigations to 
conduct discovery regarding the mediation in this case, 

(9) The duties and responsibilities of the mediator and the parties, and 

(10) The fact that any agreement reached will be reached by mutual consent 
of the parties. 

The mediator may recess or suspend the conference at any time and set a 
schedule for reconvening. It is the duty of the mediator to determine if an 
impasse has been reached or mediation should for any reason be terminated. 
He shall then inform the parties that mediation is terminated. 

(g) Agreements to modify mediation procedures. By agreement filed with the 
court, the parties, with the consent of the mediator, may modify the mediation 
procedures described in these rules, except that the parties may not alter time 
limitations set by these rules or order of the court. 

(h) Sanctions for failure to appear. If a person fails to attend a mediated 
settlement conference without good cause, the court may impose on that 
person (or any associated party) any lawful sanction, including, but not limited — 
to, the imposing of the cost of attorney’s fees, mediator’s fees, and expenses of 
persons incurred in attending the conference. | 


Rule LR83.10f. Completion of the mediated settlement conference. 


When the mediated settlement conference is completed, the mediator shall 
immediately submit to the clerk a report of the status of the case, on a form 
supplied by the clerk. If the case is resolved, it is the duty of the parties to file 
a stipulation of dismissal or consent judgment. If the case is not resolved, it 
pees without further order of the court in accordance with the local. rules 
oi the court. 


Rule LR83.10g. Evaluation of the mediation program. 


The mediation program established by these rules is experimental in nature 
and will be periodically reviewed by the court. For purposes of evaluation of the 
program, the mediator, the attorneys, and the litigants may be requested to 
complete confidential evaluation reports at the completion of the mediation. 
These reports shall be kept confidential by the clerk and shall be maintained 
in a file separate and apart. from the case file. The clerk shall compile 
information from the evaluation reports to assist the court in determing the 
Stisuabaalc of the mediation program. 


Rule LR83.1la. Purpose of disciplinary rules. 


The court, in furtherance of its inherent power and responsibility to 
supervise attorneys who practice before it, adopts these rules of disciplinary 
enforcement. 

Rule LR83.11b. Attorneys convicted of a crime. 

(a) Suspension upon filing of judgment. Upon the filing of a certified copy of 

a a judgment of conviction demonstrating that any attorney practicing before the 
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court has been convicted in any court of the United States, or the District of 

Columbia, or of any state, territory, commonwealth or possession of the United 

States, of a serious crime as herein defined, the court may enter an order 

immediately suspending that attorney from practice until final disposition of a 
disciplinary proceeding before this court, or until final disposition is made by 

the appropriate state bar. 

(b) Definition of serious crime. “Serious crime” shall include any felony and 
also any other crime which involves false swearing, misrepresentation, fraud, 
willful failure to file income tax returns, deceit, bribery, extortion, misappro- 
priation, theft, or an attempt or a conspiracy of solicitation of another to 
commit a “serious crime.” 

(c) Conviction of serious crime. Upon the filing of a certified’ copy of a 
judgment of conviction of an attorney for a serious crime, the court may refer 
the matter to counsel for institution of a disciplinary proceeding before the 
court, providing that a disciplinary proceeding so instituted will not be brought 
to final hearing until all appeals from the conviction are concluded. Alterna- 
tively, the court may refer the matter to the appropriate state bar. - | 

(d) Conviction of other crime. Upon the filing of a certified copy of a judgmen 
of conviction of an attorney for a crime not constituting a “serious crime,” the 
court may refer the matter to counsel for whatever action counsel may deem ' 
warranted, including the institution of a disciplinary proceeding before the 
court. Alternatively, the court may refer the matter to the appropriate state 
bar. The court is not restricted from taking such other disciplinary action as is 
within the inherent authority of the court. 

(e) Reinstatement after suspension. An attorney suspended under the pro- 
visions of this rule will be reinstated immediately upon the filing of a certificate 
demonstrating that the conviction of a serious crime has been reversed, but the 
reinstatement wil! not terminate any disciplinary proceeding then pending, 
the disposition of which shall be determined by the court on the basis of all 
available evidence pertaining to both guilt and the extent of discipline to be 
imposed. 


Rule LR83.11c. Discipline imposed by another court or by a state bar. 


(a) Duty to inform the clerk. Any attorney practicing before this court shall, 
upon being subjected to public discipline by any court or by the state bar of any 
state, promptly inform the clerk of such action. 

(b) Show cause order. Upon the filing of a certified copy of a judgment or 
order demonstrating that an attorney has been disciplined by another court or 
by a state bar, this court shall forthwith issue a notice containing a copy of the 
judgment or order and an order to show cause directing that the attorney 
inform this court within 20 days why imposition of the identical discipline by 
this court would be unwarranted and the reasons therefor. 

(c) Imposition of discipline. Upon expiration of 20 days from service of the 
show cause order, this court will presume the misconduct to have been 
established and will impose the identical discipline unless the attorney 
demonstrates that upon the face of the record upon which the discipline in 
another jurisdiction is predicated it clearly appears: 

(1) that the attorney was deprived of due process; or 

(2) that there was such an infirmity of proof that this court could not accept 
as final.the conclusion on that subject; or 

(3) that the imposition of the same discipline by this court would result in 
grave injustice; or 

(4) that the misconduct established is deemed by this court to warrant 
substantially different discipline. Where this court determines that any of said 
elements exist, it shall enter such order as it deems appropriate. The grant of 
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a stay of discipline by the other rittiddichion shall constitute grounds for a 
similar grant by this court. 


Rule LR83.11d. Disbarment on consent or resignation in another 
court or before a state bar. 


Any attorney practicing before this court who shall be disbarred on consent 
or resign from the bar of any court or state while an investigation into 
allegations of misconduct is pending, shall promptly inform the clerk, and 
upon the filing with this court of a certified copy of the judgment or order 
accepting such disbarment on consent or resignation, shall cease to be 
permitted to practice before this court. 


Rule LR83.1lle. Standards for professional conduct. 


(a) Disciplinary enforcement. For misconduct defined in these rules, and 
after notice of an opportunity to be heard, any attorney practicing before this 
court may be disbarred, suspended from practice, reprimanded, or subjected to 
such other disciplinary action as the circumstances may warrant. 

(b) Standards for conduct. Acts or omissions by an attorney practicing 
before this court which violate the Code of Professional Responsibility adopted 
by this court shall constitute misconduct and shall be grounds for discipline, 
whether or not the act or omission occurred in the course of an attorney-client 
relationship. The Code of Professional Responsibility adopted by this court is 
the Code of Professional Responsibility adopted by the Supreme Court of North 
Carolina, as amended from time to time by that state court, except as 
otherwise provided by a specific rule of this court. 


Rule LR83.11f. Disciplinary proceedings. 


(a) Referral of complaints to counsel or to a state bar. When allegations of 
misconduct by an attorney practicing before this court come to the attention of 
a judge of this court, whether by complaint or otherwise, the judge may refer 
the matter to counsel for investigation and the prosecution of a formal 
disciplinary proceeding or the formulation of such other recommendation as 
may be appropriate. Alternatively, the judge may refer the matter to the 
appropriate state bar. The court is not restricted from taking such other 
disciplinary action as is within the inherent authority of the court. 

(b) Recommendation by counsel. Should counsel conclude after investigation 
that a formal disciplinary proceeding should not be initiated against the 
attorney, counsel shall file with the court a recommendation for disposition of 
the matter, whether by dismissal, admonition, or deferral and shall set forth 
the reasons for such recommendation. 

(c) Initiation of disciplinary proceedings. To initiate formal disciplinary 
proceedings, counsel shall obtain an order of the court upon a showing of 
probable cause requiring the attorney to show cause within 20 days after 
service of the order why the attorney should not be disciplined. | 

(d) Hearing. Upon the attorney’s answer to the order to show cause, if any 
issue of fact is raised or the attorney wishes to be heard, the court shall set the 
matter for prompt hearing. 


Rule LR83.11g. Disbarment on consent while under disciplinary in- 
vestigation or prosecution. 


(a) Consent to disbarment. Any attorney practicing before this court who is 
the subject of an investigation into, or a pending proceeding involving, 
allegations of misconduct may consent to disbarment by delivering to this 
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court an affidavit stating that the attorney desires to consent to disbarment 
and that: 7 

(1) the attorney’s consent is freely given, 

(2) the attorney is aware of the pending investigation or proceeding, 

(3) the attorney acknowledges the material facts of misconduct, and 

(4) the attorney consents because the attorney knows that he or she could 
not defend successfully against charges of misconduct. 

(b) Order of disbarment. Upon receipt of the required affidavit, this court 
shall enter an order disbarring the attorney. 

(c) Record. The order disbarring the attorney on consent shall be a matter of 
public record. However, the affidavit required under the provisions of this rule 
shall not be publicly disclosed or made available for use in any other 
proceeding except upon order of this court. 


Rule LR83.11h. Reinstatement. 


(a) Automatic reinstatement; Reinstatement by order. An attorney sus- 
pended for 3 months or less shall be automatically reinstated at the end of the 
period of suspension upon filing with the court an affidavit of compliance with 
the provisions of the suspension order. An attorney suspended for more than 
three months or disbarred may not resume practice until reinstated by order 
of this court. 

(b) Time for petition. An attorney who has been disbarred after hearing or by 
consent may not petition for reinstatement until the expiration of at least 5 
years from the effective date of disbarment. : | 

(c) Procedure. Petitions for reinstatement by a disbarred or suspended 
attorney under this rule shall be filed with the court. Upon receipt of the 
petition, the chief judge shall assign the matter for a prompt hearing before a 
judge (or judges) of the court and may, in the chief judge’s discretion, refer the 
petition to counsel for investigation. The judge assigned to the matter shall 
schedule a hearing at which petitioner shall have the burden of demonstrating 
by clear and convincing evidence that the attorney has the moral qualifica- 
tions, competency, and learning of the law required for admission to practice 
law before this court, and that the attorney’s resumption of the practice of law 
will not be detrimental to the integrity and standing of the Bar or the 
administration of justice or subversive of the public interest. In all proceedings 
upon a petition for reinstatement, cross-examination of the witnesses of the 
attorney and the submission of evidence, if any, in opposition to the petition 
shall be conducted by counsel if the matter has been referred to counsel by the 
court. 

(d) Costs. Petitions for reinstatement under this rule shall be accompanied 
by an advanced cost deposit in an amount to be set from time to time by the 
court to cover anticipated costs of the reinstatement proceeding. 

(e) Order of reinstatement. If the petitioner is found to be unfit to resume the 
practice of law, the petition shall be dismissed. If the petitioner is found to be 
fit to resume the practice of law, the judgment shall reinstate the petitioner, 
provided that the judgment may make reinstatement conditional upon the 
payment of all or part of the costs of the proceedings, and upon the making of 
partial or complete restitution to parties harmed by the petitioner whose 
conduct led to the suspension or disbarment. Provided further that if the 
petitioner has been suspended or disbarred for 5 years or more, reinstatement 
may be conditioned, in the discretion of the judge, upon the furnishing of proof 
of competency and learning in the law, which proof may include certification by 
the bar examiners of North Carolina of the attorney’s successful completion of 
an examination for admission to practice subsequent to the date of suspension 
or disbarment. 
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(f) Successive petitions. No petition for reinstatement under this rule shall 
be filed within 1 year following an adverse judgment upon a petition for 
reinstatement filed by or on behalf of the same person. 


Rule LR83.11i. Attorneys specially appearing. 


Whenever an attorney appears for purposes of a particular proceeding, the 
attorney shall be deemed thereby to have conferred disciplinary jurisdiction 
upon this court for any alleged misconduct of that attorney arising in the 
course of or in preparation for such proceeding. | 


Rule LR83.11j. Service of papers and other notices. 


Service of an order to show cause instituting a formal disciplinary proceed- 
ing shall be made by personal service or by registered or certified mail 
addressed to the attorney. Service of any other papers or notices required by 
these rules shall be deemed to have been made if such paper or notice is 
| Se iahas to the attorney or to the attorney’s counsel and is posted by regular 
mail. 


Rule LR83.11k. Appointment of counsel. 


Whenever counsel is to be appointed by these rules to investigate allegations 
of misconduct or to prosecute disciplinary proceedings or in conjunction with a 
reinstatement petition, the court may appoint as counsel the disciplinary 
agency of the Supreme Court of North Carolina or any other disciplinary 
agency having jurisdiction. Alternatively, the court may appoint as counsel one 
or more members of the Bar, provided, however, that the respondent-attorney 
may move to disqualify an attorney so appointed who is or who has been 
engaged as an adversary of the respondent-attorney in any manner. Counsel, 
once appointed, may not resign unless permission to do'so is given by the court. 
Nothing in this rule limits the court’s authority to refer any matter to the 
appropriate state bar for investigation, prosecution of disciplinary proceed- . 
ings, or reinstatement. 


Rule LR83.111. Duties of the clerk. 


(a) Obtaining certificate of conviction. Upon being informed that an attorney 
practicing before this court has been convicted of any crime, the clerk shall 
determine whether the clerk of the court in which such conviction occurred has 
forwarded a certificate of such conviction to this court. If certificate has not 
been so forwarded, the clerk shall promptly obtain a certificate and file it with 
this court. 

(b) Obtaining certificate of disciplinary judgment or order. Upon being 
informed that an attorney practicing before this court has been subjected to 
discipline by another court or a state bar, the clerk shall determine whether a 
certified copy of the disciplinary judgment or order has been filed with this 
court, and, if not, the clerk shall promptly obtain a certified copy of the 
disciplinary judgment or order and file it with this court. 

(c) Clerk to inform other jurisdictions. Whenever it appears that any 
attorney convicted of any crime, disbarred, suspended, censured, or disbarred 
on consent by this court is admitted to practice law in any other jurisdiction or 
before any other court, the clerk shall, within 10 days of that conviction, 
disbarment, suspension, censure, or disbarment on consent, transmit to the 
disciplinary authority in such other jurisdiction, or for such other court, a 
certificate of the conviction or a certified copy of the judgment or order of 
disbarment, suspension, censure, or disbarment on consent, as well as the last 
known office and residence addresses of the attorney. 
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(d) Clerk to inform the National Discipline Data Bank. The clerk shall, 
likewise, promptly notify the National Discipline Data Bank operated by the 
American Bar Association of any order imposing public discipline upon any 
attorney practicing before this court. 


2 Rule LR83.11m. Jurisdiction. 


Nothing contained in these rules shall be construed to deny to this court such 
powers as are necessary for the court to maintain control over proceedings 
conducted before it, such as proceedings for contempt under Title 18 of the 
United States Code or under Rule 42 of the Federal Rules of Criminal 
Procedure or other sanctions under the Federal Rules of Civil Procedure or 
these Local Rules. 


PART IT. LOCAL RULES OF CRIMINAL PRACTICE 
I. SCOPE, PURPOSE AND CONSTRUCTION 
II. PRELIMINARY PROCEEDINGS 
Ill. INDICTMENT AND INFORMATION 
IV. ARRAIGNMENT AND PREPARATION FOR TRIAL 


Rule LCrR12.1. Pretrial motions in criminal cases. 


(a) Time for filing. The time for filing pretrial motions and responses thereto 
shall be set by the court at arraignment in all cases in which a defendant 
pleads not guilty. 

(b) Extensions of time for filing. Motions for an extension of time to file 
pretrial motions must be made within the time set for the filing of motions and 
will be granted only upon a showing of good cause for delay. 

(c) Motions adopting other motions. Motions adopting motions filed by 
- codefendants must clearly identify by character and date of filing the motions 
adopted. General adoptions which do not identify specifically the motions 
adopted may be summarily denied by the court. 


Rule LCrR16.1. Discovery motions. 


Discovery motions filed by a defendant who is represented by counsel must 
include a statement that counsel has fully reviewed the government’s case file 
before bringing the motion or a statement that such file is not available for 
counsel’s review. The filing of a discovery motion which does not include such 
certification may cause the court to deny the motion, to disapprove payment to 
court-appointed counsel in regard to a motion made unnecessary by examina- 
tion of the file, or to impose other sanctions under LCrR57.3 in the discretion 
of the court. 


V. VENUE 


Rule LCrR24.1. Juries. 


(a) Examination of jurors. gi) 
(1) The court will conduct the examination of prospective jurors. 
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(2) When the court’s examination is completed, attorneys and parties 
appearing pro se may request that the court ask additional questions to the 
prospective jurors. 

(b) Contacts prohibited. 

(1) All parties, witnesses, and attorneys shall avoid any extra-judicial 
contact or communication with a grand juror or member of a petit jury venire 
or panel who has been or may be selected in a case in which that person is 
involved. No person may have any extra-judicial contact or communication, 
either directly or indirectly, with a grand juror, member of a petit jury venire 
or panel which may reasonably have the effect of influencing, or which is 

‘intended to influence, the grand juror, potential petit juror, or sitting petit © 
juror. 

- (2) Attorneys for parties shall inform their clients and witnesses of this rule. 

(3) No person shall approach a juror, either directly or through any member 
of his immediate family, in an effort to secure information concerning the 
juror’s background. 

(4) No provision of this rule is intended to prohibit communication with a 
petit juror after the juror has been dismissed from further service, so long as 
the communication does not tend to harass, humiliate, or intimidate the juror 
in any fashion. 

(c) Disclosure of names and addresses of prospective jurors. 

(1) The names of prospective jurors for any session of court or for a specific 
case may not be disclosed prior to their reporting for duty except in compliance 
with instructions of the court. The clerk will make available to counsel for the 
parties, and to any parties appearing pro se, a list which sets forth the name, 
general address, and occupation of each potential juror when court is opened 

_ for the session for which the jurors have been summoned. 
(2) The names, address, and telephone numbers of persons who have served 
as jurors may not be disclosed by the clerk’s office without court permission. 


Rule LCrR26.1. Documents, other than exhibits, used at trial. 


When counsel expects to examine or cross-examine a witness concerning a 
document which will not be offered as an exhibit, counsel shall have at trial a 
copy of the document for use by the judge. 


Rule LCrR30.1. Instructions to the jury. 


In all cases tried to a jury, a party who desires the jury to be instructed on 
a particular point must set it out in writing and furnish it to the court before 
jury arguments commence. 


VI. TRIAL © 
VII. JUDGMENT 


Rule LCrR32.1. Sentencing recommendations by probation officers. 


Any sentencing recommendation made to the court by a probation officer is 
for the judge’s use only and shall not be disclosed to the parties at any time: 
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VIII. STAY OF EXECUTION 
IX. SUPPLEMENTARY AND SPECIAL PROCEEDINGS 
X. GENERAL PROVISIONS 


Rule LCrR44.1. Representation of certain defendants. 


The Court’s Plan for Furnishing Representation and Services to defendants 
who are financially unable to obtain an adequate defense, pursuant to the 
Criminal Justice Act of 1964, as amended, is a public document available 
through the office of the clerk of this court. The court’s plan as it now exists and 
as it is hereinafter amended shall have the same force and effect as a local rule 
of this court. When deemed appropriate by the court, the court may appoint an 
attorney to represent a defendant even though such attorney’s name does not 
appear on the panel of attorneys drawn pursuant to the plan. i 


Rule LCrR50.1. Prompt disposition of criminal cases. 


The Court’s Plan for Prompt Disposition of Criminal Cases in compliance 
with Rule 50(b) of the Federal Rules of Criminal Procedure, the Speedy, Trial 
Act of 1974 (18 U.S.C. § 3161, et seqg.), and the Federal Juvenile Delinquency 
Act (18 U.S.C. §§ 50386, 5037), as approved by the Judicial Council, is a public 
document available through the office of the clerk of this court. The Court’s 
Plan for the Prompt Disposition of Criminal Cases as it now exists and as it is 
hereafter amended and approved by the Judicial Council shall have the same 
force and effect as a local rule of this court. 


XI. LOCAL CRIMINAL RULES FOR WHICH 
THERE ARE NO CORRESPONDING 
FEDERAL RULES 


Rule LCrR57.1. Incorporation of certain local rules of civil practice. 


Moca itulessor Civil Practice 1.1, 1.2, 6.1, 7.1, 7.2, 65.1.1, ‘72.1, 77.1, 77.8, 
79.1, 79.2, 80.1, 83.1, 83.2, 83.5, 83.6, 83.8, 83.9, and 83.1la-m shall apply fully 
to criminal proceedings, and shall be interpreted consistent with the Federal 
Rules of Criminal Procedure and other Local Rules of Criminal Practice. 


Rule LCrR57.2. Fair trial directives. 


(a) Prohibited statements; Attorney’s obligations. 

(1) An attorney participating in or associated with a grand jury or other 
investigation of a criminal matter shall not make or participate in making any 
extrajudicial statement which a reasonable person would expect to be dissem- 
inated by means of public communication and which does more than state 
without elaboration: 

(i) Information contained in a public record. 

(ii) That the investigation is in progress. 

(iii) The general scope of the investigation including a description of the 
offense and, if permitted by law, the identity of the victim. 

(iv) A request for assistance in apprehending a suspect or assistance in 
other matters and the information necessary thereto. 

(v) A warning to the public of any dangers. 

(2) An attorney associated with the prosecution or defense of a criminal case 
to be tried by a jury shall not make or participate in making any extrajudicial 
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statement which a reasonable person would expect to be disseminated by 
means of public communication which relates to: 

(i) The character, reputation, or prior criminal record (including arrests, 
indictments, or other charges of crime) of the accused. 

(ii) The possibility of a plea of guilty to the offense charged or to a lesser 
offense. 

(iii) The existence or contents of any confession, admission, or statement 
given by the accused or his refusal or failure to make a statement 

(iv) The performance or results of any examinations or tests or the refusal 
or failure of the accused to submit to examinations or tests. 

(v) The identity, testimony, or credibility of a prospective witness. 

(vi) Any opinion as to the guilt or innocence of the accused, the evidence, or 
the merits of the case. 

(3) Section (a)(2) above does not preclude an attorney from announcing: 

(i) The name, age, residence, occupation, and family status of the accused. 

Gi) Any information necessary to aid in the apprehension of an accused or to 
warn the public of any dangers. 

(iii) A request for assistance in obtaining evidence.‘ 

(iv) The identity of the victim of the crime. 

(v) The fact, time, and place of arrest, resistance, pursuit, and use of 
weapons. 

(vi) The identity of. investigating and arresting officers or agencies and the 
length of the investigation. 3 

(vii) The nature, substance, or text of the charge. 

(vill) Quotations from or references to public records of the court in the case. 

(ix) The scheduling or result of any step in the judicial proceedings. 

(x) That the accused denies the charges. | 
_ (4) The foregoing provisions of this rule do not preclude an attorney from 
replying to charges of misconduct publicly made against the attorney or from 
participating in the proceedings of legislative, administrative, or other inves- 
tigative bodies. 

(b) Attorney’s employees and associates. An attorney must exercise reason- 
able care to prevent employees and associates from making any extrajudicial 
syeEnt which the attorney would be prohibited from making under this 
rule. 


Rule LCrR57.3. Sanctions. 


(a) Imposition of sanctions. If an attorney or a party fails to comply with a 
local rule of this court, the court may impose sanctions against the attorney or 
party, or both. The court may make such orders as are just under the 
circumstances of the case, including the following: 

(1) an order that designated matters or facts shall be taken as established 
for purposes of the action; 

(2) an order refusing ‘to allow the failing party to support or oppose 
designated claims or defenses, or prohibiting the party from introducing | 
designated matters in evidence; | 

(3) an order striking out pleadings or parts thereof, or staying proceedings 
until the rule is complied with, or dismissing the action or any part thereof, or 
rendering a judgment by default against the failing party; 

(4) an order imposing costs, including attorney’s fees, against the party, or 
the party’s attorney, who has failed to comply with a local rule. 

(b) Sanctions within the discretion of the court. The imposition of sanctions 
for violation of a local rule is discretionary with the court. In considering the 
imposition of sanctions, the court may consider whether a party’s failure was 
substantially justified or whether other circumstances make the imposition of 
sanctions inappropriate. 
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PART III. LOCAL RULES OF BANKRUPTCY PRACTICE 


I. COMMENCEMENT OF CASE; PROCEEDINGS 
RELATING TO PETITION AND ORDER 
FOR RELIEF 


Rule LBR1002-1. Petition — General. 


Number. of copies of petition required for filing. The following number of 
copies, together with the original, of a voluntary or involuntary bankruptcy 
petition shall be filed with the Bankruptcy Court: 


For Chapter 7: original and two copies 

For Chapter 11: corporation and partnership; original and five cop- 
ies; individual, original and four con 

For Chapter 12: original and three copies 

For Chapter 13: original and one copy 


The copy requirements listed above include copies required for service on the 
Bankruptcy Administrator. They do not include any filed stamped copies for 
the debtor or the debtor’ s attorney. 


NOTE 


See also LBR5005-1 for return of “Filed” 
stamped copies of documents. 


Rule LBR1004-1. Petition — Partnership. 


Evidence of general partner's consent. Within fifteen (15) days of the filing of 
the petition, a written consent to the petition, which is signed by all general 
partners, shall be filed with the Bankruptcy Court. 


NOTE 


See also Federal Bankruptcy Rule 1004 for 
requirement that general partners consent to 
the petition. 


Rule LBR1006-1. Fees — Installment payments. 


(a) Chapter 13 cases. In a Chapter 13 case, a meeting of creditors called 
pursuant to Section 341 of the Bankruptcy Code shall not be concluded until 
the entire filing fee is paid. 

(b) Chapter 7 cases. In a Chapter 7 case, a debtor shall not receive a 
discharge until the entire filing fee is paid. 


Rule LBR1007-1. Lists, schedules, and statements. 


(a) Corporate resolution. Within fifteen (15) days of the filing of a voluntary 
bankruptcy petition by a corporation, the debtor shall file the original or a 
certified copy of the resolution of the debtor’s board of directors authorizing the 
filing of the bankruptcy petition. 

(b) Schedule of creditors. Any Schedule of Creditors containing more than 
five creditors should be alphabetized. 
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See also LBR1007-2 for mailing matrix re- 
quirements. 


Rule LBR1007-2. Mailing — List of matrix. 


(a) Matrix required upon filing. As a requirement of filing, all voluntary 
Chapter 7, 11, and 12 petitions must be accompanied by an alphabetized 
matrix containing the names and addresses of all parties-in-interest, including 
the creditors and appropriate governmental agencies. The matrix shall be 
prepared according to the forms and instructions provided upon request by the 
Bankruptcy Clerk’s Office, and, when feasible, the original matrix shall be 
submitted on diskette. If the petition is accompanied by the schedule of 
creditors, it is not necessary to file copies of the matrix. 

(b) Matrix required upon Chapter 13 conversion. As a requirement of — 
conversion by the debtor of a Chapter 13 case to any other bankruptcy relief 
chapter, the debtor must file, at the time of conversion, an alphabetized matrix 
containing the names and addresses of all parties-in-interest, including the 
creditors and appropriate governmental agencies. The matrix shall be pre- 
pared according to the forms and instructions provided upon request by the 
Bankruptcy Clerk’s Office, and, when feasible, the original matrix shall be 
submitted on diskette. It is not necessary to file copies of the matrix. 


NOTE 


See also Local Bankruptcy Guide Section 4.1 Bankruptcy Guide Section 4.2 for guidelines on 
for guidelines on creditors matrix, and Local submission of matrix on diskette. 


Rule LBR1009-1. Amendments to lists and schedules. 


(a) Service of amendment to petition, list, schedule, or statement in Chapter 
7 and 11 cases. Any amendment to a petition, list, schedule (Gncluding 
Exemption Form 91-C), or statement in a Chapter 7 or 11 case shall be 
accompanied by a certificate of service in the form of a statement of the date 
and manner of service, and of the names and addresses of the persons served, 
certified by the person who made the service. All creditors and other 
parties in interest shall be notified of any amendment to the claim for 
property exemptions. é 

(b) Amendments to schedules or matrix to add new creditors. If an amend- 
ment adds additional creditors, the filer shall serve a copy of the Notice of 
Creditor’s Meeting on all new creditors. 3 

(c) Copies required for filing amendments. The number of copies required for 
filing an amendment to the petition shall be the same as the number of copies 
required for filing a petition pursuant to Local Bankruptcy Rule 1002-1. 


NOTE 


Refer to the Bankruptcy Court Fee Schedule determine the amount of fee due for amending 
or contact the Bankruptcy Clerk’s Office to the schedule of creditors. 


Rule LBR1020-1. Chapter 11 small business cases — General. 


(a) Election to be considered a small business in a Chapter 11 reorganization 
case. In a Chapter 11 case, a debtor that is a small business under § 1121(e) of 
the Bankruptcy Code may elect to be considered a small business by filing a 
written statement of election no later than 60 days after the date of the order 
for relief or by such later date as the Bankruptcy Court, for cause, may fix. 
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(b) Approval of the disclosure statement. 

(1) Conditional approval. If the debtor is a small business in a Chapter 11 
case, the Bankruptcy.Court may, upon application of the plan proponent, 
conditionally approve a disclosure statement filed in accordance with Bank- 
ruptcy Rule 3016. On or before conditional approval of the disclosure state- 
ment, the Bankruptcy Court shall 

(A) fix a time within which the holders of claims and interests may accept or 
reject the plan; 

(B) fix a time for filing objections to the disclosure statement; 

(C) fix a date for the hearing on final approval of the disclosure statement to 
be held if a timely objection is filed; and | 

_(D) fix a date for the hearing on confirmation. 

(2) Application for Bankruptcy Rule 3017. If the disclosure statement is 
conditionally approved, Bankruptcy Rule 3017(a), (b), (c), and (e) do not apply. 
Notice of conditional approval of the disclosure statement shall be given in 
accordance with Bankruptcy Rule 2002 and may be combined with notice of the 
hearing on confirmation of the plan. Objections to the disclosure statement 
shall be filed at any time before final approval of the disclosure statement or by 
an earlier date as the Bankruptcy Court may fix, transmitted to the Bank- 
ruptcy Administrator, and served on the debtor, the Trustee, any committee 
appointed under the Bankruptcy Code, and any other entity designated by the 
Bankruptcy Court. : | 


Il. OFFICERS & ADMINISTRATION; NOTICES; 
MEETINGS; EXAMINATIONS; ELECTIONS; 
ATTORNEYS AND ACCOUNTANTS 


Rule LBR2002-1. Notice to creditors and: other interested parties. 


(a) Notice and hearing or period of objections. The period of notice and — 
hearing or period of objection required by the Bankruptcy Court shall not be 
less then ten (10) days, unless Bankruptcy Rule 2002, other Bankruptcy Rule, 
or the Bankruptcy Court, for cause, otherwise provides. 

(b) Filing request for notice in Chapter 13 cases. If a request to receive notice - 
is made in a Chapter 13 case, a copy of the request shall be sent to the 
appropriate Chapter 13 Standing Trustee. | 


Rule LBR2004-1. Depositions & Examinations. 


(a) Service of motions for examination under Rule 2004. Motions for exam- 
ination under Rule 2004 shall be served upon the debtor, Trustee (if any), the 
party whose examination is requested, and any other party required to be 
served by the Federal Rules of Bankruptcy. 

(b) Use of videotape for recording examinations. Only upon the consent of all 
parties will a motion for the use of videotape as the sole method for recording 
an examination be considered by the Bankruptcy Court. 


NOTE 


See also Local Bankruptcy Guide Section 6.5 
for guidelines on 2004 examinations. . 


Rule LBR2007.1-1. Trustees and examiners (Ch. 11). 


(a) Request for an election. A request to convene a meeting of creditors for 
the purpose of electing a Trustee in a Chapter 11 case shall be filed and 
transmitted to the Bankruptcy Administrator in accordance with Bankruptcy 
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Rule 5005 within the time prescribed by § 1104(b) of the Bankruptcy Code. 
Pending Bankruptcy Court approval of the person elected, a person appointed 
Trustee under § 1104(d) shall serve as Trustee. 

(b) Manner of election and notice. An election of a Trustee under § 1104(b) of 
the Code shall be conducted in the manner provided in Bankruptcy Rules 
2003(b)\(3) and 2006. Notice of the meeting of creditors convened under 
§ 1104(b) shall be given in the manner and within the time provided for 
notices under Bankruptcy Rule 2002(a). A proxy for the purposes of voting in 
the election may be solicited by a committee appointed under § 1102 of the 
Code and by any other party entitled to solicit a proxy under Bankruptcy Rule 


— 2006. 


(c) Application for approval of appointment and resolution of disputes. Tf it 
is not necessary to resolve a dispute regarding the election of the Trustee or if 
all disputes have been resolved by the Bankruptcy Court, the Bankruptcy 
Administrator shall promptly file an application for approval of the appoint- 
ment of the elected person, except that the application does not have to contain 
names of parties in interest with whom the Bankruptcy Administrator has 
consulted. If it is necessary to resolve a dispute regarding the elections, the 
Bankruptcy Administrator shall promptly file a report informing the Bank- 
ruptcy Court of the dispute. If no motion for the resolution of the dispute is 
filed within ten (10) days after such report is filed, the Bankruptcy Adminis- 
trator will file a motion to approve the appointment of a Trustee. 


Rule LBR2016-1. Compensation of professionals. 


Any professional employed in a Chapter 11 case under § 327 of the 
Bankruptcy Code may file a motion to allow the filing of quarterly statements 
for interim allowance. Unless the Bankruptcy Court orders otherwise, the 
quarterly statements shall be filed on or before the 20th day of the month 
following the end of the calendar quarter for services rendered for the previous 
quarter. Absent Bankruptcy Court Order, any late filed statements shall be 
processed in the succeeding quarter. | 


NOTE 


See also Local Bankruptcy Guide Section 8 
for guidelines on employment of professionals. 


Rule LBR2090-1. Attorneys — Admission to practice. 


(a) Attorneys licensed in this judicial district. Except as otherwise provided 
herein, only those persons who are admitted to practice before the United 
States District Court for this judicial district will be allowed to practice before 
the Bankruptcy Court. 

(b) Pro Hac Vice appearance. 

(1) Any attorney who is a member in good standing of the bar of any District 
Court of the United States other than the Middle District of North Carolina, 
may, upon written motion and in the discretion of the Bankruptcy Court, 
appear and participate pro hac vice in any case or proceeding without general 
admission before this Bankruptcy Court if: 

(A) the movant requesting to appear pro hac vice files a written motion 
containing the following: 

1. The movant’s name, residence, office address and telephone number, and 
state bar number; 

2. The courts to which the movant has been admitted to practice and the 
respective dates of admission; 

3. A statement by the movant of the good standing to practice before the 
courts to which the movant has been admitted; 
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4. Whether the movant has been disciplined by any court or administrative 
body, and, if disciplinary proceedings are pending, the details of such proceed- 
ges Ae whether the movant resigned while disciplinary proceedings were 
pending; | 

5. A list of case names and numbers for the three years preceding the 
application in which the movant has filed for permission to appear pro hac vice 
before any court within the state of North Carolina; 

6. Astatement certifying that the movant has read and is familiar with the 
Local Bankruptcy Rules, the Federal Rules of Bankruptcy Procedure, the 
Federal Rules of Civil Procedure, and the Federal Rules of Evidence; and 

(B) such privilege is not abused by frequent or regular appearances in 
separate cases to such a degree as to constitute the maintenance of a regular 
practice of law in the Middle District of North Carolina. 

(2) Any attorney seeking to be admitted to practice pursuant to the 
provisions of this Rule shall attach a proposed order to the application and 
shall specifically provide therein that “this order shall not be considered 
admission to practice generally before this Bankruptcy Court or the United 
States District Court.” 

(c) Attorney representation of debtor. Any attorney who represents a debtor 
in a bankruptcy case shall remain the responsible attorney of record for all 
purposes including the representation of the debtor in all matters in the case 
(including, but not limited to, adversary proceedings and all contested matters) 
until the case is closed or the attorney is relieved from representation upon 
motion and Bankruptcy Court order. | | 

(d) Government representation. Any attorney who is an employee of a 
government agency may represent that governmental agency before the 
Bankruptcy Court. 


NOTE 


See also LBR901I-2 for appearances of pro se 
parties. . 


Ill. CLAIMS AND DISTRIBUTION TO CREDITORS AND EQUITY 
INTEREST HOLDERS; PLANS 


Rule LBR3001-1. Claims and equity security interests — General. 


Every notice of transfer of claim shall contain the following information: 
(1) the name and address of transferor; 

(2) the name and address of transferee; _ : 

(3) the amount of the claim being transferred; : 

_ (4) whether a proof of claim has been filed by the transferor or transferee or 
deemed filed pursuant to § 111/(a) of the Bankruptcy Code; 

(5) whether the transfer is unconditional; and 

(6) if the transfer is not unconditional, whether the transfer was made for 
security purposes (for example, a transfer made as collateral on a loan). 

The above information shall be included in a separate document for each 
claim. If the Bankruptcy Clerk’s Office’s standard form titled “NOTICE OF 
TRANSFER OF CLAIM AND WAIVER OF NOTICE?” is signed by the attorney 
for the transferor, the transfer is deemed completed upon the filing of the 
notice. 


NOTE 


See also Local Bankruptcy Guide Section 6.6 
for guidelines on filing objections to claims. 
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Rule LBR3002-1. Place of filing claim. 


(a) Filing claims in Chapter 12 and 13. Proofs of claim in Chapter 12 and 13 
cases shall be filed in duplicate directly with the office of the Standing Trustee 
to whom the case is assigned. The address of the proper Standing Trustee will 
be shown on the notice of creditors’ meeting. Claims will be dated and stamped 
as “received” as of the date they arrive in the Standing Trustee’s office, and the 
claim shall be deemed filed with the Bankruptcy Court as of that date. 

(b) Filing claims in Chapter 7 and 11. Unless otherwise ordered by the 
Bankruptcy Court, proofs of claim in Chapter 7 and 11 cases shall be filed in 
the office of the Clerk of the Bankruptcy Court. 

(c) Return of filed stamped copies of claims. Any person desiring return of a 
“Filed” stamped office copy of a claim filed must provide an extra copy of the 
claim plus a self-addressed envelope with sufficient return postage. 


NOTE 


See also LBR9007-1 for service of pleadings 
on the Bankruptcy Administrator. 


Rule LBR3003-1. Chapter 11 claims. 


(a) Period for filing Chapter 11 claims. In a Chapter 11 case, an entity other 
than a governmental unit shall file a proof of claim (if required to be filed) 
within ninety (90) days after the date first set for the meeting of creditors 
called pursuant to Section 341(a) of the Bankruptcy Code, except as otherwise 
specified by order of the Bankruptcy Court. 

(b) Debtor notification of Chapter 11 creditor of disputed, contingent or 
unliquidated claim. In Chapter 11 cases, the debtor shall notify each creditor 
whose claim is listed on the schedules as contingent, disputed, or unliquidated 
of that fact within fifteen (15) days after filing the schedules, or within fifteen 
(15) days after the addition of such creditor to the schedules. Within three (3) 
days after service has been made, the debtor shall mail a certificate of service 
to the Bankruptcy Clerk’s Office. Failure to timely notify a creditor that its 
claim is listed as disputed, contingent, or unliquidated shall result in the 
creditor’s claim being deemed filed in the amount listed as disputed, contin- 
gent, or unliquidated, as though a proof of claim had been filed by the creditor. 


Rule LBR3018-1. Ballots — Voting on plans. 


Unless otherwise ordered, all original ballots shall be returned directly to 
the Bankruptcy Clerk’s Office by the voting parties. Any proponent of a plan 
shall file a summary of ballots as they appear in the Bankruptcy Court record. 
The summary shall be filed with the Bankruptcy Clerk not later than three (3) 
business days prior to the hearing on confirmation unless otherwise set by the 
Bankruptcy Court. 


IV. THE DEBTOR: DUTIES AND BENEFITS 


Rule LBR4001-1. Automatic stay — Relief from. 


(a) Lifting of stay upon abandonment. In Chapter 7, 11, 12 and 13 cases, the 
abandonment of property pursuant to Section 554 of the Bankruptcy Code 
shall have the effect of lifting the automatic stay (of Section 362(a) of the 
Bankruptcy Code) with respect to the property abandoned. 

(b) Secured creditor inquiry with Chapter 13 debtor. In Chapter 13 cases, 
affected allowed secured creditors may inquire of the debtor in writing of the 
following: 
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. the status of insurance coverage on property used as collateral; 

. whether insurance premiums are paid directly by the debtor; 

. the location, inspection, and appraisal of the collateral; and 

. the status of direct payments. 

Copies of all inquiries shall be sent to the debtor’s attorney and the Chapter 13 
Standing Trustee. 

(c) Taxing authority actions authorized. In Chapter 7 and 13 cases, the 
Internal Revenue Service and the North Carolina Department of Revenue are 
authorized: 

1. To assess tax liability shown on voluntarily filed returns and other 
agreed-to-tax liabilities; 

2. To offset any refund due a debtor in a Chapter 7 or Chapter 13 case 
against any allowed, secured or priority tax due the United States Government 
or the State of North Carolina, provided promptly upon receipt of the refund 
the taxing authority shall file an amended proof of claim; and 

3. To make income tax refunds, in the ordinary course of business, directly 
to the debtor unless otherwise directed by the Bankruptcy Court or otherwise 
instructed in writing by the Chapter 7 or Chapter 13 Trustee. 


NOTE 


OOD) 


See also Local Bankruptcy Guide Section 6.3 
for guidelines on filing motions for relief from 
stay. 


Rule LBR4003-1. Exemptions. 


Each debtor who is an individual in a Chapter 7 case shall file any claim for 
exempt property pursuant to Section 522(b)(1) of the Bankruptcy Code on 
Local Form #91-C, which form is available from the Clerk of the Bankruptcy 
Court; the debtor’s filing of Local Form #91-C must be referenced in Schedule 
“C” of the debtor’s schedules. 


V. COURTS AND CLERKS 


Rule LBR5005-1. Filing papers — Requirements. 


(a) Filing of papers with the Bankruptcy Clerk’s Office. All pleadings 
(including, but not limited to, complaints, answers, motions and applications) 
and all prepared orders shall be tendered by the party submitting such 
document to the Bankruptcy Clerk’s Office, and not to the Bankruptcy Judge. 

(b) Return of filed stamped copies. Any person desiring return of a “Filed” 
stamped office copy of a document filed must provide an extra copy of the 
document plus a self-addressed envelope with sufficient return postage. 


Rule LBR5071-1. Continuance. 


No continuance of hearing or trial (whether, stipulated to by counsel or not) 
shall be effective unless: 

(1) the Bankruptcy Court announces it in open Court, 

(2) the Bankruptcy Court approves it by written Order, or 

(3) the courtroom deputy informs the parties that the Bankruptcy Court has 
authorized the requested continuance. ~ 

Requests for continuances of Chapter 7 and Chapter 11 creditors’ meetings 
shall be made to the Bankruptcy Administrator’s office, and requests for 
continuances of Chapter 13 creditors’ meetings shall be made to the appropri- 
ate Chapter 13 Standing Trustee’s office. 
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Rule LBR5073-1. Photography-recording devices and broadcasting. 


All photographic, recording and broadcasting equipment 1s prohibited from 
the courtrooms and their environs without Bankruptcy Court permission. 


VI. COLLECTION AND LIQUIDATION OF THE ESTATE 
VII. ADVERSARY PROCEEDINGS 


Rule LBR7003-1. Cover sheet. 


Adversary proceeding cover sheet. All complaints ‘eseS adversary pro- 
ceedings shall be accompanied by a fully completed sich cara Cover Sheet 
(Form B-104). 


Rule LBR7005-2. Filing of discovery materials. 


- Unless ordered otherwise, the following discovery documents shall not be 
filed with the Bankruptcy Clerk until there is a proceeding in which the 
document or proof of service is in issue: 

(a) transcripts of depositions upon oral examination; 

(b) transcripts of depositions upon written questions: 

(c) interrogatories; 

(d) answers or objections to interrogatories; | 

(e) requests for the production of documents or to inspect tangible things; 
responses or objections to requests for the production of documents or to 
‘inspect tangible things; 

(g)[f] requests for admissions; 

(h)[g] responses or objections to requests for aliwiseretia} 

(Gi)[h] notices of deposition, unless filing is required in order to obtain 
Pen of a subpoena in another district; and 

(j)li] subpoena or subpoena duces tecum. 

Any party seeking to compel discovery or other pretrial relief based upon 
discovery material which has not been filed with the Bankruptcy Clerk must 
identify the specific portion of the material that is directly relevant and ensure 
that it is filed as an attachment to the motion for relief. 


Rule LBR7026-1. Discovery — General. 


Federal Rule 26(a)(1) shall not apply to contested matters and adversary 
proceedings pending in this Bankruptcy Court. 


VII. APPEALS TO DISTRICT COURT OR BANKRUPTCY APPELLATE — 
PANEL 


IX. GENERAL PROVISIONS 


Rule LBR9004-1. Papers — Requirements of form. 


Each bankruptcy case docket number used in the caption of documents or 
other papers filed with the Bankruptcy Court shall include the case chapter 
and division assigned to the case. 


Rule LBR9006-1. Time periods. 


Unless otherwise ordered or noticed, to ensure review and consideration at 
a scheduled hearing, any response to a pleading in a contested matter, 
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including, but not limited to, a brief, memorandum or objection, shall be filed 
not less than three (3) business days before the scheduled hearing-date on 
which the motion is scheduled to be heard. 


Rule LBR9007-1. General notice and service provisions. 


(a) Designation of parties to provide notice. The Bankruptcy Clerk is 
authorized to designate the parties who shall provide such notice to creditors 
and parties-in-interest as required under the Federal Rules of Bankruptcy 
Procedure and the Local Rules of the Bankruptcy Court. 

(b) Service required on trustee and attorney for debtor-in-possession. In cases 
where a Trustee has been appointed, any and all pleadings (except claims) in 
all matters under the Bankruptcy Code shall be served on the Trustee whether 
or not such Trustee is a party to the proceeding. In Chapter 11 cases, the 
attorney for the debtor is to be served in like manner for all matters. 

(c) Service required on bankruptcy administrator. In Chapter 7, 11 and 12 
cases, the Bankruptcy Administrator shall be served with all pleadings and 
documents required to be filed with the Clerk of the Bankruptcy Court and any 
other documents specifically requested by the Bankruptcy Administrator. In 
Chapter 13 cases, the Bankruptcy Administrator shall be served with fee 
applications, motions to dismiss with prejudice, responses to documents filed 
by the Bankruptcy Administrator and any other documents specifically re- 
quested by the Bankruptcy Administrator. 


NOTE 


See also LBR1002-1 for manner of providing trator, and see also LBR3002-1 for filing of 
copies of petitions to the Bankruptcy Adminis- proof of claims. 


Rule LBR9011-2. Pro se parties. 


An individual may appear pro se. All partnerships, corporations, and other 
business entities (other than an individual conducting business as a sole 
proprietorship) that desire to appear in cases or proceedings before this 
Bankruptcy Court must be represented by an attorney duly admitted to 
practice before the Bankruptcy Court, except in the following instances: 

(a) A business entity, employed as a professional pursuant to 11 U.S.C. 
§ 327, may file an interim or final fee application pro se; 

(b) A business entity may file a claim pro se; 

(c) A business entity may appear pro se at a meeting of creditors called 
pursuant to section 341 of the Bankruptcy Code; 

(d) A business entity may file a response to a notice transferring the 
business entity’s claim. 

Any individual appearing pro se is subject to these Local Rules, as well as the 
Federal Bankruptcy Rules and the Bankruptcy Code. | 


NOTE 


See also LBR2090-1 for attorney admission 
procedures. 


Rule LBR9011-4. Signatures. 


(a) State bar code number. The state bar number of an attorney shall appear 
on every petition, pleading, motion or other paper filed with the Bankruptcy 
Court. 

(b) Typed or printed name of attorney or party filer. Every petition, pleading, 
motion. or other paper signed by an attorney or by a party who is not 
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represented by an attorney shall contain a printed « or typed name below all 
signatures. 


Rule LBR9013-1. Motion practice. 


(a) Multiple requests for relief. Multiple requests for relief in a single motion 
will be allowed for filing purposes if those requests are based upon identical 
facts or arise out of the same transaction. Multiple requests for relief not based 
on identical facts or not arising out of the same transaction shall be filed in 
separate documents. 

(b) Motions regarding property. Any person filing a motion for relief from 
stay, abandonment or sale of property, or other relief with respect to property, 
shall attach thereto copies of all documents evidencing the related indebted- 
ness and perfected lien status unless otherwise on file with the Bankruptcy 
Court, in which case a specific reference should be made to the pleading in 

which such copies are attached. 


NOTE 


See also Local Bankruptcy Guide Section 9.3 tion 6 for guidelines on filing applications, 
for guidelines on filing multiple requests in a motions and claims. 
complaint and Local Bankruptcy Guide Sec- 


Rule LBR9013-2. Briefs & memoranda of law. | 


At the time the original of a brief or memoranda of law is filed, a working 
copy of the brief or memoranda for use by the Bankruptcy Judge shall be 
delivered to the Bankruptcy Clerk’s Office. 


Rule LBR9015-1. Jury trial. 


(a) Demand. 

(1) Form. A demand for jury trial shall state whether the party consents to 
the trial being conducted by the Bankruptcy Court. 

(2) Determination by the Bankruptcy Court. On motion or on its own 
initiative, the Bankruptcy Court may determine whether there is a right to 
trial by jury of the issues for which a jury trial is demanded. 

(3) Statement of consent. Within the later of (i) the time required for the 
filing of a response to the pleading in which a jury demand is set forth or (i1) 
fourteen 14 days after the filing of a jury demand, any other party shall file a 
statement as to that party’s consent to trial by the Bankruptcy Court. 

(b) Applicability of certain Federal Rules of Civil Procedure. Rules 38, 39, 
and 47-51 of the Federal Rules of Civil Procedure, and Rule 81(c) Fed.R.Civ.P., 
insofar as they apply to jury trials, apply to cases and adversary proceedings 
except that a demand made under Rule 38(b) Fed.R.Civ.P. shall be filed in 
accordance with Bankruptcy Rule 5005. 

(c) Applicability of Local Rules of the District Court. To the extent applica- 
ble, the Local Rules of the United States District Court for the Middle District 
of North Carolina shall govern matters pertaining to the conduct of jury trials 
in this Bankruptcy Court. 


Rule LBR9022-1. Judgments & Orders — Notice of. 


Unless otherwise directed by the Bankruptcy Court, the Bankruptcy Clerk’s 
Office serves Orders. To facilitate this service, the preparer of each Order shall 
submit the following: 

(1) a certificate of service to be signed by the Bankruptcy Clerk’s Office, 
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(2) pre-addressed, stamped (or metered) envelopes for every party (except 
for Bankruptcy Administrator and Chapter 13 Standing Trustees) listed on the 
certificate of service, and 

(3) sufficient copies of the Order for service by the Bankruptcy Clerk’s Office 
upon the parties listed on the certificate of service. 


NOTE 


Refer to Local Bankruptcy Guide Section 5.2 
for guidelines regarding service of Orders. 
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Index to Local Rules of Civil, Criminal, and Bankruptcy 
Practice of the United States District Court for the 
Middle District of North Carolina | 


A 


APPEALS. 

-Docketing statement, LR 8, (b). 
Filing and docket fee, LR 3, (a). 
Interlocutory appeal. 


Designation of contents of record, LR 79.3. 


APPEARANCES. 
Attorneys at law. 
Bankruptcy court. 
Pro hac vice appearance, LBR 2090-1, 
(b). . 
Special appearance, LR 83.1, (d). 
Withdrawal of appearance, LR 83.1, (e). 


ARRAIGNMENTS. 
Magistrate judges. 
Authority to conduct, LR 72.1, (b). 


ATTORNEYS AT LAW. 
Addressing the court, LR 83.2, (a). 
Admission to bar. 
Bankruptcy practice, LBR 2090-1. 
Eligibility, LR 83.1, (b). 
Disciplinary proceedings. 
Generally, LR 83.11a to 83.11m. 


See DISCIPLINARY PROCEEDINGS. 


Extrajudicial statements by counsel. 

Criminal cases, LCrR 57.2. 

Mediated settlement conferences. 

Duties of counsel, LR 83.10e, (d). 
Practice before court. 

Withdrawal of appearance, LR 83.1, (e). 
Pro hac vice appearance. 

Bankruptcy court, LBR 2090-1, (b). 
Questioning witnesses, LR 83.2, (b).. 
Roll of counsel, LR 83.1, (a). 
Sanctions, LR 83.4. 

Settlement of matter. 

Notice to court, LR 83.3. 

Special appearance, LR 83.1, (d). 


ATTORNEYS’ FEES. 
Award of statutory fees, LR 54.2. 
Minors and incompetent persons. 
Request for counsel and service fees, LR 
17.1, (d). 


Motion to award statutory fees, LR 54.2. 


B 


BANKRUPTCY COURT. — 
Attorney for debtor-in-possession. 
Service required, LBR 9007-1, (b). 

Attorneys at law. 
Admission to practice, LBR 2090-1. 


BANKRUPTCY COURT —Cont’d 
Automatic stay. 

Relief from stay, LBR 4001-1, (a). 
Broadcast of proceedings, LBR 5073-1. 
Chapter 11 cases. : 

Amendments to lists and schedules, LBR 

1009-1, (a). 

Compensation of professionals. 

Quarterly fee applications, LBR 2016-1. 
Debtor notification. 

Credit of disputed, contingent or 

unliquidated claim, LBR 3003-1, (b). 

Mailing list or matrix, LBR 1007-2, (a). 

Period for filing, LBR 3003-1, (a). 

Petitions. 

Number of copies for filing, LBR 1002-1. 
Place of filing claim, LBR 3002-1, (b). 
Service required on bankruptcy 

administrator, LBR 9007-1, (c). ‘ 

Small business election, LBR 1020-1, (a). 

Small businesses, LBR 1020-1. 

Trustees and examiners. 

Election of trustee, LBR 2007.1-1. 

Chapter 12 cases. 

Mailing list or matrix, LBR 1007-2, (a). 

Petitions. 

Number of copies for filing, LBR 1002-1. 
Place of filing claim, LBR 3002-1. 

Service required on bankruptcy 

administrator, LBR 9007-1, (c). 
Chapter 13 cases. 

Automatic stay. 

Relief from, LBR 4001-1, (b). 

Creditors and other interested parties. 

Notice and hearing, LBR 2002-1, (b). 

. Fees. 

Installment payments, LBR 1006-1. 
Mailing list or matrix, LBR 1007-2, (b). 
Petitions. 

Number of copies for filing, LBR 1002-1. 
Place of filing claim, LBR 3002-1, (a). 
Service required on bankruptcy 

administrator, LBR 9007-1, (c). 

Tax authority actions. 

Relief from automatic stay, LBR 4001-1, 

(c). 
Chapter 7 cases. 
Amendment to lists and schedules, LBR 
1009-1, (a). 

Fees. 

Installment payments, LBR 1006-1. 
Homestead exemption, LBR 4003-1. 
Mailing list or matrix, LBR 1007-2, (a). 
Petitions. 

Number of copies for filing, LBR 1002-1. 
Place of filing claim, LBR 3002-1, (b). 
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BANKRUPTCY COURT —Cont’d 
Chapter 7 cases —Cont’d 
Property exemptions, LBR 4003-1. 
Service required on bankruptcy 
administrator, LBR 9007-1, (c). 

Tax authority actions. 

Relief from automatic stay, LBR 4001-1, 
(c). 
Clerk’s office. 

Filing of papers, LBR 5005-1. 
Continuances, LBR 5071-1. 

Copies required for filing amendments, 
LBR 1009-1, (c). 
Corporations. 

Corporate resolution, LBR 1007-1, (a). 
Creditors. 

Notice and hearing, LBR 2002-1, (a). 
Depositions and examinations, LBR 

2004-1. 
Disclosure statement. 
Small business chapter 11 cases, LBR 
1020-1, (b). 
Discovery. 

Contested matters, LBR 7026-1. 

Filing of discovery materials, LBR 7005-2. 
Equity security interests, LBR 3001-1. 
Filing fees. 

Installment payments, LBR 1006-1. 
Government representation, LBR 2090-1, 

(d). 
Interested parties. 

Notice and hearing, LBR 2002-1, (a). 
Judgments and orders. 

Notice requirements, LBR 9022-1. 

Jury trial, LBR 9015-1. 
Mailing list or matrix, LBR 1007-2. 

Amendments to add new creditors, LBR 

1009-1, (b). ; 
Motion practice, LBR 9013-1. 
New creditors. 
Mailing list or matrix. 
Amendments to matrix to add new 
creditors, LBR 1009-1, (b). 
Parties. 
Designation of parties to provide notice, 
LBR 9007-1, (a). 
Partnership petition. 
Evidence of general partners’ consent, LBR 
1004-1. 
Petitions. 

Generally, LBR 1002-1. 

Number of copies for filing, LBR 1002-1. 

Partnerships. 

Evidence of general partners’ consent, 
LBR 1004-1. 
Pleadings and papers. 


Briefs and memoranda of law, LBR 9013-2. 


Cover sheet. 
Adversary proceeding cover sheet, LBR 
7003-1. 
Form, LBR 9004-1. 
Signatures, LBR 9011-4. 
Stamped copies of claims, LBR 3002-1, (c). 


BANKRUPTCY COURT —Cont’d 
Pleadings and papers —Cont’d 
State bar code number, LBR 9011-4, (a). 
Typed or printed name of attorney or party, 
LBR 9011-4, (b). 
Pro hac vice appearance, LBR 2090-1, (b). 
Pro se litigants, LBR 9011-2. 
Schedule of creditors, LBR 1007-1, (b). 
Small business chapter 11 cases, LBR 
1020-1. 
Summons and process. 
General notice and service provisions, LBR 
9007-1. 
Time periods, LBR 9006-1. 
Transfer of claims. 
Notice, LBR 3001-1. 
Trustee for debtor-in-possession. 
Service required, LBR 9007-1, (b). 
Video depositions, LBR 2004-1, (b). 
Voting on plans. 
Ballots, LBR 3018-1. 


BONDS, SURETY, LR 65.1.1. 


BRIEFS. : 
Additional copies for court use, LR 7.2, 
(e). 
Bankruptcy court, LBR 9013-2. 
Citation of cases, LR 7.2, (b). 
Decisions not appearing in certain 
reporters, LR 7.2, (d). 
Unpublished decisions, LR 7.2, (c). 
Contents, LR 7.2, (a). 
Copies for court use. 
Additional copies, LR 5.1. 


- Form, LR 7.1, (a). 


Motions. 
Discovery motions, LR 7.3, (j). 
Limitations on length of briefs, LR 7.3, (d). 
Movant's supporting documents and briefs, 
LR 7.3, (e). 
Reply brief, LR 7.3, (h). 
Response to motion and brief, LR 7.3, (f). 
Reply brief. 
Motion practice, LR 7.3, (h). 
Summary judgment motions. 
Form of briefs. 
Claimant’s motion, LR 56.1, (d). 
Defending party’s motion, LR 56.1, (e). 
Motion by claimant, LR 56.1, (d). 
Limitations of length of briefs, LR 56.1, (c). 


BROADCASTING TRIAL PROCEEDINGS. 
Judicial consent, LR 83.8. 


BROADCAST OF PROCEEDINGS. 
Bankruptcy court, LBR 5073-1. 


BURDEN OF PROOF. 
Class actions, LR 23.1, (d). 


C 
CALENDAR AND STATUS CALLS. 


Magistrate judges. 
Authority to conduct, LR 72.1, (b). 
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CIRCUIT COURT MEDIATION 
~ CONFERENCES, LR 33. 


CIVIL DOCKET COVER SHEET. 
Commencement of actions, LR 3.1, (a). 


CIVIL RIGHTS ACTIONS. 
Pro se prisoner complaints, LR 7.1, (e). 


CLASS ACTIONS, LR 23.1. 


CLERKS OF COURT. 
Conduct of business, LR 77.1. 
Disciplinary proceedings. 

Duties of clerk, LR 83.111. 
Exhibits. 

Custody with clerk, LR 83.5, (a). 
Judgments grantable by clerk, LR 77.2. 
Mediated settlement conferences. 

Selection of mediator by clerk, LR 83.10d, 

(b). 
Orders grantable by clerk, LR 77.2. 


CLOSING ARGUMENT, LR 51.1, (a). 
COMMENCEMENT OF ACTIONS, LR 3.1. 


COMPROMISE AND SETTLEMENT. 
Attorneys or pro se litigants. 
Notification requirements, LR 83.3. 
Taxation of costs. 
Costs in settlements, LR 54.1, (d). 


COMPROMISE AND SETTLEMENTS. 
Minors and incompetent persons. 
é: Compromise settlement of claims, LR 17.1, 


(e). 
CONDUCT OF BUSINESS, LR 77.1. 


CONFIDENTIALITY OF INFORMATION. 
Attorney disciplinary proceedings. 
Public record, LR 83.11g, (c). 
Jurors. . 
Names and addresses of prospective jurors, 
LCrR 47.1, (ce). 
Criminal cases, LCrR 24.1, (c). 
Release of information by court 
personnel, LR 79.2. 


CONSTITUTIONALITY OF LAWS. 
Claim of unconstitutionality. 
Three-judge panel, LR 83.7. 


CONTINUANCES. 
Bankruptcy court, LBR 5071-1. 
Filing with clerk, LR 6.1, (b). 
Trial date, LR 40.1, (b). 


CORPORATIONS. 
Bankruptcy petitions. 
Corporate resolution, LBR 1007-1, (a). 


COSTS. 
Bill of costs. 
Filing, LR 54.1, (a). 
Objections, LR 54.1, (b). 
Payment of costs, LR 54.1, (e). 
Settlements, LR 54.1, (d). 
Taxable costs, LR 54.1, (c). 


COSTS —Cont’d 
Taxation, LR 54.1. 


COUNTERCLAIMS. 
Class actions, LR 23.1, (c). 


COURT LIBRARIES, LR 77.3. 
COURT REPORTERS, LR 80.1. 
COURTROOM SECURITY, LR 83.9. 


CREDITORS. 
Bankruptcy petitions. _ 
Amendments to list and schedules to add 
new creditors, LBR 1009-1, (b). 
Schedule of creditors, LBR 1007-1, (b). 


CRIMINAL JUSTICE ACT. 
Legal counsel for defendants, LCrR 44.1. 


CRIMINAL PROCEDURE. 
Civil practice. 
Incorporation of certain local rules, LCrR 
Dior 
Criminal justice act, LCrR 44.1. 
Discovery motions, LCrR 16.1. 
Documents other than exhibits. 
Use at trial, LCrR 26.1. 
Extrajudicial statements by counsel, 
LCrR 57.2. 
Fair trial directives, LCrR 57.2. 
Jurors, LCrR 24.1. 
Jury instructions, LCrR 30.1. 
Pretrial motions, LCrR 12.1. 
Pretrial publicity, LCrR 57.2. 
Probation officers. 
Sentencing recommendations, LCrR 32.1. 
Right to counsel, LCrR 44.1. 
Sanctions, LCrR 57.3. 
Speedy trial act, LCrR 50.1. 


CROSS-CLAIMS. 
Class actions, LR 23.1, (c). 


D 


DEPOSITIONS. 
Bankruptcy court. 
Video depositions, LBR 2004-1, (b). 
Discovery generally. 
See DISCOVERY. 
Filing upon court order, LR 5.2. 
Preliminary deposition schedule, LR 26.1, 
(b). 
Requests for more discovery. 
Exceptional good cause showing, LR 26.1, 
(g). 
Trial exhibits. 
Retention, LR 83.5, (d). 


DISCIPLINARY PROCEEDINGS. 
Appointment of counsel, LR 83.11k. 
Automatic reinstatement, LR 83.11h, (a). 
Certificate of disciplinary judgment or 
order. 
Clerk of obtain, LR 83.111. 
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DISCIPLINARY RROCEED INGE —Cont’d 
Clerks of court. 

Duties of clerk, LR 83.111. ; 
Complaints to counsel or to state bar. 
Referral of complaints, LR 83.11f, (a). 

Conviction of crime, LR 83.11b. 
Obtaining certification of conviction. 
Duties of clerk, LR 83.111. 
Other that serious crime, LR 83.11b, (d). 
Serious crime, LR 83.11b, (b), (c). 
Suspension upon filing of judgment, LR 
-83.11b, (a). 
Reinstatement after suspension, LR 
83.11b, (e). 
Counsel. 
Appointment, LR 83. 11k. 
‘Disbarment on consent. 
Another court or before a state bar, LR 
83.11d. 
Pending preliminary investigation or 
prosecution, LR 83.11g. 
Imposition of discipline. . 
Another court or state bar, LR 83.11c. 
Conviction of crime, LR 83.11b. 
Enforcement options, LR 83.11e, (a). 
Jurisdiction, LR 83.11m. 
Attorneys specially appearing, LR 83.111. 
National AB eld database, LR 83.111, 
(d). 
Order of reinstatement, LR 83.11h, (e). 
Petition for reinstatement. 
Successive petitions, LR 83.11H, (f). 
Waiting period, LR 83.11h, (b). 
Public policy, LR 83.11a. 
Reinstatement after suspension, LR 
83.11h. 
Conviction of crime, LR 83.11b, (e). 
Resignation from bar. 
Another court or before state bar, LR 
83.11d. 
Service of papers and other notices, LR 
83.11). 
Special appearances. 
Conference of disciplinary jurisdiction, LR 
83.111. 
Standards for conduct, LR 83.11e. 


DISCOVERY. 
Bankruptcy court. 

Contested matters, LBR 7026-1. 

Filing of discovery materials, LBR 7005-2. 
Completion of discovery, LR 26.1, (f). 
Criminal cases. 

Discovery motions, LCrR 16.1. 


Differentiated case management, LR 26.1, 


(a).. 
Due diligence requirement. 
Court consideration of motions and 
objections, LR 26.1, (c). 
Expedited discovery disputes, LR 26.1, 
(d). . i 
Extension of discovery period, LR 26.1, 
(g). 


DISCOVERY —Cont’d 


Filing of papers upon court order, LR 5.2. 


FRCP 26(a)(1). 
Exemption, LR 26.2. 
Good faith compliance, LR 26.1, (b). 
Mediated settlement conferences, LR 
16.4, (a). . 
Motions. 
Criminal cases, LCrR 16.1. 
Parties. 
Exemption from FRCP 26(a\(1), LR 26.2. 
Pretrial orders. 
Expert witnesses, LR 16.1, (e). 
Discovery. 
Pretrial orders, LR 16.1, (e). 
Joint rule 26(f) report, LR 16.1, iy 
Form, LR 16.2. 
Rule 26(f) report, LR 16.3, 
Request for more discovery, LR 26.1, (g). 
Sanctions, LR 26.1, (e). 


-DISMISSAL OF ACTIONS. | 


Incompetent persons. 

Court hearing and approval, LR 17.1, (c). 
Minors. 

Court hearing and approval, LR 17.1, (c). 


DOCKET FEE, LR 3, (a). 
DOCKETING STATEMENT, LR 3, (b). 


E 


EXHIBITS. 


Custody, LR 83.5, (a). 


Clerks of court, LR 83.5, (a). 
Offering party, LR 83.5; (b). 
Disposition. 
Custody with clerk, LR 83.5, (c). 
Documents other than exhibits. 
Use at trial. 
Criminal cases, LCrR 26.1. 


Pleadings and papers. 
Bulky or voluminous materials, LR 7.1, (d). 


Preservation. 
Custody with offering pipes: LR 83.5, (b). 


EXTRADITION. 
Magistrate judges. 
Authority to conduct proceedings, LR Taine 
(b). 
EXTRAJUDICIAL STATEMENTS BY | 


_ COUNSEL. 
Criminal cases, LCrR 57.2. 


F 


FAIR TRIAL DIRECTIVES. 
Criminal cases, LCrR 57.2. 


FEES. 
Bankruptcy petitions. 

Installment payments, LBR 1006-1. 
Filing and docket fee, LR 3, (a). 
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FILING FEE. _ 
Notice of appeal, LR 3, (a). 


FORMS. 
Discovery. 
Pretrial orders. 
Joint rule 26(f) report, LR 16.2. © 
Rule 26(f) report, LR 16.3. 
Pretrial orders. 
Discovery. 
Joint rule 26(f) report, LR 16.2. 
Rule 26(f) report, LR 16.3. 


G 


GUARDIAN AD LITEM. 
Minors and incompetent persons. 
Appointment, LR 17.1, (b). 


H 


HABEAS CORPUS. 
Magistrate judges. 
Authority to issue, LR 72.1, (b). 


HEADQUARTERS OF COURT, LR 77.1, 
(a). 


I 


INCOMPETENT PERSONS. 
Capacity to sue or be sued, LR 17.1, (a). 
Compromise settlement of claims. 
Consent judgments approving settlement, 
LR 17.1, (e). 
Guardian ad litem. 
Appointment, LR 17.1, (b). 
Payment of judgment, LR 17.1, (f). 
Request for counsel and service fees, LR 
17.1, (d). 
Termination of actions. 
Court hearing and approval, LR 17.1, (c). 


INJUNCTIONS, LR 65.1. 
INTERPRETATION OF RULES, LR 1.2. 


INTERROGATORIES. 
Discovery generally. 

See DISCOVERY. 
Filing upon court order, LR 5.2. 


INVESTMENTS. 
Registry funds. 
Income-earning account, LR 67.1, (b). 


J 


_ JUDGES. 
Three-judge panel. 

Claims of unconstitutionality, LR 83.7. 
JUDGMENTS AND DECREES. 


Bankruptcy court. 
Notice requirement, LBR 9022-1. 


JUDGMENTS AND DECREES —Cont’d 
Clerks of court. 
Orders and judgments grantable by clerk, 
LR. 7722: 
Minors and incompetent persons. 
Compromise settlement of claims. 
Consent judgments approving 
settlement, LR 17.1, (e). 
Payment of judgment, LR 17.1, (f). 


JURISDICTION. 
Consent to jurisdiction, LR 73.1. 


JURORS, LR 47.1. 
Contact prohibition, LR 47.1, (b). 

Criminal cases, LCrR 24.1, (b). 
Examination, LR 47.1, (a). 

Criminal cases, LCrR 24.1, (a). 
Number, LR 47.1, (d). 
Prospective jurors. 

Disclosure of names and addresses, LR 

Als (c): 
Criminal cases, LCrR 24.1, (c). 


JURY INSTRUCTIONS. 


‘Request for jury instructions. 


Additional copies for court use, LR 5.1. 
Written submission to court, LR 51.1, (b). 


M 


MAGISTRATE JUDGES. 
Assignment of matters, LR 72.2, 
Authority, LR 72.1. 
Designation as special master, LR 72.3. 
Duties. 

Enumeration, LR 72.1, (a), (b). 
Jurisdiction. 

Discretionary reference, LR 73.1, (c). 


Stay of order. 


Application to judge, LR 72.4. 


MASTERS. 
Magistrate judges. 

Designation as special master, LR 72.3. 
Special masters. 

Designation of magistrate judge, LR 72.3. 


MEDIATED SETTLEMENT 
CONFERENCES, LR 16.4. 
Attorneys at law. 

Duties of counsel, LR 83.10e, (d). 
Automatic selection, LR 83.10b, (a). 
Automatic selection by rules, LR 16.4, (b). 
Circuit mediator conducting, LR 33. 
Completion of conference, LR 83.10f. 
Discovery period, LR 16.4, (a). 
Discretionary judicial selection, LR 

83.10b, (b). 
Evaluation reports, LR 83.10g. 
Exemption from mediation, LR 83.10b, (d). 
Exemption from requirement, LR 16.4, (c). 
Mediators. 
Authority, LR 83.10e, (e). 
Certification, LR 83.10c, (a). 
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MEDIATED SETTLEMENT 
CONFERENCES —Cont’d 
Mediators —Cont’d 
Compensation, LR 83.10c, (b), (c). 
Copies of pleadings, LR 83.10d, (d). 
Disqualification, LR 83.10d, (c). 
Duties, LR 83.10e, (f). 
Completion of mediation, LR 83.10f. 
Selection, LR 83.10d, (a). 
Submission of position papers, LR 83.10e, 
(c). 
Modification of procedures. 
Agreement to modify, LR 83.10e, (g). 
Parties. 
Duties of parties, LR 83.10e, (d). 
Public policy, LR 83.10a. 
Sanctions. 
Failure to appear, LR 83.10e, (h). 
Scheduling, LR 83.10e, (b). 
Selection of.cases, LR 83.10b. 
Stipulated selection by parties, LR 83.10b, 
(c). 
Submission of position papers to 
mediator, LR 83.10e, (c). 
Time period, LR 83.10e, (a). 


MEDIATION CONFERENCES. 
Circuit mediator conducting, LR 33. 


MINORS. 
Capacity to sue or be sued, LR 17.1, (a). 
Compromise settlement of claims. 
Consent judgments approving settlement, 
LR 17.1, (e). 
Guardian ad litem. 
Appointment, LR 17.1, (b). 
Payment of judgment, LR 17.1, (f). 
Request for counsel and service fees, LR 
LF ata). 
Termination of actions. 
Court hearing and approval, LR 17.1, (c). 


MOTIONS. 
Attorneys’ fees. 

Motion to award statutory fees, LR 54.2. 
Bankruptcy court. 

Motion practice, LBR 9013-1. 
Bankruptcy practice. 

Motions for examination, LBR 2004-1, (a). 
Briefs. 

Page length limitations, LR 7. 3, (d). 
Class actions. 

Motion for class action determination, LR 

23.1, (b). 

Content, LR 7.3, (b). 
Continuances. 

Filing with clerk, LR 6.1, (b). 
Criminal cases. 

Motions adopting other motions, LCrR 12.1, 

(c). 

Discovery. 

Criminal cases, LCrR 16.1. 
Form, LR 7.1, (a). LR 7.3, (a). 
Oral argument, LR 7.3, (c). 


MOTIONS —Cont’d 
Pleadings and papers. 
Extension of time for filing, LR 6.1, (a). 
Preliminary injunction, LR 65.1. 
Pretrial motions, LCrR 12.1. 
Reply brief, LR 7.3, (h). 
Response to motion and brief, LR 7.3, (f). 
Summary judgment, LR 56.1. 
Summons and process. 
Failure to file and serve motion paperss LR 
7.3, (k). 
Supporting documents by MOVE LR 7.3, 
(e). 
Temporary restraining orders, LR 65.1, © 
(a). 


N 


NATURALIZATION. 
Petitions for naturalization, LR 77.1, (c). 


NOTICE. 
Appeals. 
Filing and docket fee, LR 3, (a). 
Bankruptcy court. 
Chapter 11 creditor of disputed, contingent 
or unliquidated claim. © 
Debtor notification, LBR 3003-1, (b). 
Claims and equity security interest, LBR 
3001-1. 
Creditors and interested parties, LBR 
2002-1. . 
General notice and service provisions, LBR > 
9007-1. 
Judgments and orders, LBR 9022-1. 
Class actions, LR 23.1, (d). 
Constitutionality of laws. 
Claims of unconstitutionality, LR 83.7, (a). 
Summary judgment motions, LR 56.1, (a). 


O 
OBJECTIONS. 
Bill of costs, LR 54.1, (b). 
Discovery. 


Due diligence requirement. 
Court consideration of motions and 
objections, LR 26.1, (c). 


OPENING STATEMENTS, LR 43.1, (a). LR 
Bld ta)s 


ORDERS. 

Attorney disciplinary proceedings. 
Order of disbarment, LR 83.11g, (b). 
Reinstatement after suspension. 

Order of reinstatement, LR 83.11h, (e). 
Show cause order, LR 83.11c, (b). 
Bankruptcy court. 
Notice requirement, LBR 9022-1. 

Clerks of court. 

Orders and judgments grantable by clerk,- 
LR 77.2. 
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PARTIES. 
Exhibits. 
Custody with offering party, LR 83.5, (b). 
Incompetent persons, LR 17.1. 
Mediated settlement conferences. 
Duties of parties, LR 83.10e, (d). 
Mental examination after close of 
discovery, LR 26.1, (h). 

Minors, LR 17.1. 

Physical examination after close of 
discovery, LR 26.1, (h). 

Pretrial conferences. | 

Meeting of parties, LR 16.1, (b). 


PARTNERSHIPS. 
Bankruptcy petition. 
Evidence of general partners’ consent, LBR 
1004-1. 


PETITIONS. 
Attorney disciplinary proceedings. 
Reinstatement after suspension, LR 83.11h, 
(b). : 
Successive petitions, LR 83.11h, (f). 
Bankruptcy practice, LBR 1002-1, 1004-1. 


PHOTOGRAPHS. 
Trial proceedings. 
Judicial consent, LR 83.8. 


PLEADINGS. 
Extensions of time for filing, LR 6.1, (a). 
Word processing disk. 
Substitute for additional copies for court 
use, LR 5.1. 


PLEADINGS AND PAPERS. 
Attorney disciplinary proceedings, LR 
83.11f. 
Attorneys at law. 
Signature of member of bar, LR 83.1, (c). 
Bankruptcy court. 
Adversary proceeding cover sheet, LBR 
7003-1. 
Filing with clerk’s office, LBR 5005-1. 
Form, LBR 9004-1. 
_ Lists and schedules. 
Amendments, LBR 1009-1. 
Mailing list or matrix, LBR 1007-2. 
Signatures, LBR 9011-4. 
Class action complaint, LR 23.1, (a). 
Copies for court use. 
Additional copies, LR 5.1. 
Discovery papers. 
Filing upon court order, LR 5.2. 
Exhibits. 
Bulky or voluminous materials, LR 7.1, (d). 
Extension of time for filing. 
Criminal cases, LCrR 12.1, (b). 
Extensions of time for filing. 
Motions. 
Supporting documents and briefs, LR 
7.3, (g). 


PLEADINGS AND PAPERS —Cont’d 
Federal civil rights actions by state 
prisoners. 
Pro se complaints, LR 7.1, (e). 
Form, LR 7.1, (a). 
Handwritten papers, LR 7.1, (a). 
Identification of documents, LR 7.1, (b). 
Legal-size paper, LR 7.1, (a). 
Mediated settlement conferences. 
Copies of pleadings to mediator, LR 83.10d, 
(d). 
Submission of position papers to mediator, 
LR 83.10e, (c). 
Sealed documents. 
Retention period, LR 83.5, (c). 
Telephone numbers and addresses, LR 
LL ey: 
Unconstitutionality of laws. 
Claims of unconstitutionality. 
Additional copies, LR 83.7, (b). 


PRELIMINARY INJUNCTIONS, LR 65.1. 


PRESUMPTIONS. 
Verdict. 
Absence during return of verdict, LR 43.1, 
(c). 


PRETRIAL CONFERENCES. 
Initial pretrial proceedings, LR 16.1. 
Magistrate judges. 
Authority to perform, LR 72.1, (b). 
Mediated settlement conferences, LR 
16.4. 
Parties. 
Meeting of parties, LR 16.1, (b). 
Scheduled initial pretrial conference, LR 
16.1, (c). 


PRETRIAL MOTIONS. 
Criminal cases, LCrR 12.1. 


PRETRIAL ORDERS. 
Differentiated case management, LR 26.1, 
(a). 
Discovery. 
Expert witnesses, LR 16.1, (e). 
Requirement, LR 16.1, (a). 


PRETRIAL PUBLICITY, LCrR 57.2. 


PRIVATE PROPERTY. 
Order for determining ownership and 
disposition. 
Application by counsel, LR 83.6, (a). 


PRODUCTION OF DOCUMENTS. 
Discovery generally. 
See DISCOVERY. 


PRO SE LITIGANTS. 
Bankruptcy court, LBR 9011-2. 
Federal civil rights actions by state 
prisoners, LR 7.1, (e). 
Pretrial orders. 
Exception from requirement, LR 16.1, (a). 
Questioning witnesses, LR 83.2, (b). 
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RADIO. 
Broadcasting trial proceedings. 
Judicial consent, LR 83.8. 


RECORDING. 
Trial proceedings. 
Judicial consent, LR 83.8. 


RECORD ON APPEAL. 
Interlocutory appeal. 
Designation of contents of record, LR 79.3. 


RECORDS. . 
Access to court records, LR 77.1, (a). 
Copies of court records, LR 77.1, (b). 


REGISTRY FUNDS, LR 67.1. 

Magistrate judges. 

- Authority to issue orders of withdrawal, LR 
T2ZAYXb): 


REMOVAL OF ACTION. 
Preservation of records, LR 3.1, (b).. 


REQUESTS FOR ADMISSION. 
Discovery generally. 

See DISCOVERY. 
Filing upon court order, LR 5.2. 


REQUESTS FOR PRODUCTION OF 
DOCUMENTS. 
Filing upon court order, LR 5.2. 


Ss 


SANCTIONS. 

Attorneys at law, LR 83.4. 

Criminal cases, LCrR 57.3. 

Discovery, LR 26.1, (e). 

Disposition of private property. 
Failure to comply with rule, LR 83.6, (b). 

Mediated settlement conferences. 
Failure to appear, LR 83.10e, (h). 


SCHEDULING. 
Bankruptcy court. 
Time periods, LBR 9006-1. 
Clerks of court, LR 77.1, (b). 
Mediated settlement conferences, LR 
83.10e, (b). 


SCOPE OF RULES, LR 1.1. 


SECTION 1983 ACTIONS. 
Pro se state prisoner complaints, LR 7,1, 
(e). 
SENTENCING. | 
Probation officers. 
‘Sentencing recommendations, LCrR 32.1. 


SERVICE OF PROCESS. 
Bankruptcy court. 
General notice and service provisions, LBR 
- 9007-1. 
Bankruptcy practice. 
Motions for examination, LBR 2004-1, (a). 


SPEEDY TRIAL ACT, LCrR 50.1, 


STANDARDS OF PROFESSIONAL 
CONDUCT. 
Attorneys at law, LR 83.11e, (b). 


STAYS. 
Bankruptcy court. 
Relief from automatic stay, LBR 4001-1. 
Magistrate judges. 
Application for stay of magistrate judge’s | 
order, LR 72.4. 


SUBPOENAS. 
Magistrate judges. 
Authority to issue, LR 72.1, (b). 


SUMMONS AND PROCESS. 
Attorney disciplinary proceedings. 
Service of papers and other notices, LR 


83.11). 
Motions. 
Failure to file and serve motion papers, LR 
7.3, (k). 
T 
TELEVISION. 


Broadcasting trial proceedings. 
Judicial consent, LR 83.8. 


TEMPORARY RESTRAINING ORDERS, 
LR 65.1. 


TRIAL DATE. 
Continuance of trial, LR 40.1, (b). 
Establishment, LR 40.1, (a). 


TRIALS. 


Bankruptcy court. 
Jury trial, LBR 9015-1. 
Broadcasting proceedings. 
Judicial consent, LR 83.8. 
Continuance, LR 40.1, (b). 
Court reporters, LR 80.1. 
Courtroom security, LR 83.9. 
Documents other than exhibits. 
Copy for use by judge, LR 43.1, (b). 
Criminal cases, LCrR 26.1. 
Examination of jurors, LR 47.1, (a). 
Final pretrial preparation, LR 40.1, (c). 
Jurisdiction. 
Consent to exercise, LR 73.1, (a). 
Discretionary reference to magistrate judge, 
LR 73.1,-(c). 
Withdrawal of consent, LR 73.1, (b). 
Jurors. 
Contact prohibition, LR 47.1, (b). 
Criminal cases, LCrR 24.1, (b). 
Examination, LR 47.1, (a). 
Criminal cases, LCrR 24.1, (a). 
‘Number, LR 47.1, (d). 
Prospective j jurors. 
Disclosure of names and eananen, LR 
47.1, (c). : 
Griminal cases, LCrR 24.1, (c). 
Voir dire, LR 47.1, (a). 
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TRIALS —Cont’d . Vv 


Jury instructions. 
Written submission to court. 

Criminal stint LCrR 30.1. ee 
Magistrate judges. ° 

Authority to conduct voir dire and select Absence during return of verdict, LR 43.1, 
petit juries, LR 72.1, (b). (c). 
Designation to conduct trials, LR 72.1, (a). VIDEO DEPOSITIONS. 
Opening statements, LR 43.1, (a). Bankruptcy practice. 
Pretrial preparation, LR 40.1, (c). Use for recording examinations, LBR 
eee ate: 2004-1, (b). 
Establishment, LR 40.1, (a). 
Trial dates. 
Summary judgment motions, LR 56.1, (f). WwW 
Verdict. 
Absence during return of verdict. WITNESSES. 

Party or counsel, LR 43.1. Cross-examination. 
TRUSTS AND TRUSTEES. Documents other than exhibits, LR 43.1, 
Bankruptcy practice. (b). 

Chapter 11 cases. Questioning by attorneys or pro se 

Election of trustee, LBR 2007.1-1. litigants, LR 83.2, (b). 

. Examination. 
U Documents other than exhibits, LR 43.1, 
(b). 
How conducted by attorneys or pro se 
UNDERTAKINGS, LR 65.1.1. litigants, LR 83.2. 
UNPUBLISHED DECISIONS. Questioning by attorney or pro se litigants, 
Citation, LR 7.2, (c). BR 83.2. (pp. 
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RULES OF THE UNITED STATES DISTRICT 
COURT FOR THE WESTERN DISTRICT OF 
NORTH CAROLINA 


With amendments received through April 17, 1998. 


I. General Rules 


Rule 

1. Attorneys. 

2. Sessions. 

3. Filing fee, cost bond, security, recognizance, 
and prohibited sureties. 

4. Jurors. 

5. No photographing, televising, or broadcast- 
ing of court proceedings. 

6. Orders and judgments grantable by clerk. 

7. Motion, pre-trial and settlement confer- 
ence. 

8. Motions in civil actions. 

9. Opening statements in civil actions. 

10. Discovery. 

11. Fair trial and free press in criminal cases. 

12. Forfeiture of collateral security in lieu of 
appearance. 

13. Sessions of grand jury. 

14, Additional duties of magistrates. 

15. Rule for custody and disposition of models, 

) exhibits, and depositions. 

16. Discovery materials not to be filed unless 

ordered or needed. 


II. Bankruptcy Rules 


Rule 

Local rule referencing all bankruptcy matters 
to the bankruptcy judge and provid- 
ing for bankruptcy court clerk. 


Appendix of Forms 


Appx. 
A. Pre-Trial Order James B. McMillan, U.S. 
: District Judge. 

B. Complex Pre-Trial Order James B. 
McMillan, U.S. District Judge. 

C. Pre-Trial Order Graham C. Mullen, U.S. 
District Judge. 

D. Pre-Trial Order Robert D. Potter, U.S. Dis- 
trict Judge. 

EK. Complex Pre-Trial Order Robert D. Potter, 
U.S. District Judge. 

F. Pre-Trial Order Richard L. Voorhees, Chief 
U.S. District Judge. 


Index follows Rules. 


I. GENERAL RULES 


Rule 1. Attorneys. 


A. Eligibility and admission. Any lawyer who is a member in good standing 
of the North Carolina State Bar is eligible for admission to the bar of this court, 
which admission shall be granted as a matter of course upon the payment of a 
fee in the amount of $75.00 and upon taking the prescribed oath in open court 
which reads as follows: 

I do solemnly swear that I am a member in good standing of the North 
Carolina State Bar entitled to practice law in the courts of general jurisdiction 
of the State of North Carolina, and I do further solemnly swear that I will 
support and defend the Constitution of the United States against all enemies, 
foreign and domestic, and bear true faith and allegiance to the same and that 
I will demean myself as an attorney and officer of this court in accordance with 
the Canons of Ethics of the North Carolina State Bar and American Bar 
Association, and according to law. 

I take this obligation freely without any mental reservation or purpose of 
evasion, so help me God. 

Attorneys already admitted to the bars of either the United States District 
Court for the Eastern District of North Carolina or the United States District 
Court for the Middle District of North Carolina may be admitted to the bar of 
this court upon tendering the application and fees required by this rule, 
together with a copy of the order admitting the attorney to practice in either of 
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the aforementioned districts in advance of making an appearance and filing 
papers; such attorney may be admitted nunc pro tunc at trial time. 

- B. Special admissions. Litigants in civil and criminal actions, except coun- 
sel representing governmental agencies and parties appearing pro se, must be 
represented by at least one member of the bar of this court or by an attorney 
admitted to practice by this court pursuant to this section. Any lawyer who is 
a member in good standing of the Bar of the Supreme Court of the United — 
States or the Bar of the Supreme Court of any state in the United States may, 
in the discretion of the judges of this court, be permitted to appear in a 
particular case. If such permission is granted, and if a member of the bar of 
this court is not associated, said attorney and his client shall be deemed to 
have consented that service of all pleadings and notices may be made upon a 
deputy clerk in the appropriate division of this court as process agent. The 
court encourages such out-of-state attorneys to associate a member of the bar 
of this court in all cases, but will not require such association where the 
amount in controversy or the importance of the case does not appear to justify 
double employment of counsel. Special admissions will be the exception and 
not the rule, and no out-of-state lawyer will be permitted to practice frequently 
or regularly in this court without association of local counsel. 

Where justice requires, the authorized deputy clerks at Asheville, Statesville 
and Charlotte may permit the filing of papers at the request of out-of-state 
counsel; provided, however, the further participation of out- of-state counsel 
shall be governed as hereinabove provided. 

All counsel, except those representing governmental agencies, must pay a — 
fee in the amount of $75.00 for each special admission or whenever Pro Hac 
Vice is granted. 

C. Withdrawal of counsel. If it will not delay a scheduled hearing or trial, 
counsel may file written consent of their client to their withdrawal and at the 
same time cause to be filed an appearance by other counsel, and such 
substitution of counsel shall be effective without court approval. Except for 
such substitution of counsel, there shall be no effective withdrawal except on 
order signed by one of the judges of the court. 

D. Presenting judgments, orders, and communications to judges. Judgments 
and orders submitted by counsel will ordinarily be sent to the clerk in the 
appropriate division and not to the judge, unless shortness of time or other 
good reason appears for sending them directly to the judge. Copies as may be > 
needed will be certified by the clerk. 

All communications (letters, briefs, enclosures, etc.) sent to a judge about a 
case must show a copy sent to opposing counsel, and copies must be sent to 
opposing counsel. 

K. Filing of papers. All orders and judgments shall be filed with the court in 
duplicate. All papers of every sort may be filed at Statesville, Charlotte, or 
Asheville, regardless of the Division in which the case may be pending as may 
suit the convenience of counsel. 

F. Discovery materials not to be filed unless ordered or needed. Depositions 
upon oral examination and interrogatories, requests for documents, requests 
for admission, and answers and responses thereto are not to be filed ‘unless on 
order of the Court or for use in the proceeding. All such papers must be served 
on other counsel or parties entitled to service of papers filed with the Clerk. 
The party taking a deposition or obtaining any material through discovery is — 
responsible for its preservation and delivery to the Court if needed or so 
ordered. (Amended March 23, 1998.) 


Legal Periodicals. — For article analyzing to related rules, and suggesting further 
the 1983 amendments to Rules 6, 7, 11, 16, 26, changes, see 20 Wake Forest L. Rev. 819 
52, 53, and 67, FRCP, and the adoption of — - (1984). 
Rules 72 to 76, FRCP, noting local rule changes 
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CASE NOTES 


Stated in In re Southeast Hotel Properties. 
Ltd. Partnership Investor Litig., 151 F.R.D. 
597 (W.D.N.C. 1993). 


Rule 2. Sessions. 


The court shall be in continuous session in all divisions of the district, and all 
matters, criminal and civil, shall be subject to being called for hearing and trial 
at any time upon reasonable notice to the parties. ! 

Regular terms for the disposition of criminal cases shall be as follows: 
ASHEVILLE DIVISION: 

First Monday, January, March, May, July, September, November 
BRYSON CITY DIVISION: 

Third Monday, January, March, May, July, September, November 
CHARLOTTE DIVISION: .. ) 

First Monday, February, April, June, August, October, December 
SHELBY DIVISION: 

(Rutherfordton) : 

First Monday, February, April, June, August, October, December 
STATESVILLE DIVISION: | : 

Third Monday, February, April, June, August, October, December 

(When the first day of any scheduled term falls on a legal holiday, court will 
convene the following day.) 

Additional criminal sessions will be scheduled from time to time in all 
divisions as may be required to dispose of the criminal dockets promptly. 

Trial calendars in civil cases will be prepared by the court, usually at the 
time of the Motion, Pre-trial and Settlement conference, or soon thereafter. 
Civil sessions of court will be held as often as necessary to accomplish, insofar 
as possible and except in the unusual cases, the following illustrative schedule 
of disposition of cases. 

(a) In the unusual case where both sides press for trial and both counsel are 
diligent in preparation — not more, and usually less, than six months should 
elapse between filing of complaint and trial. 

(b) When one side presses for an early trial, the time lapse from filing 
complaint to trial should not exceed nine months. ) 

(c) Where neither side presses for an early trial, the time lapse from filing 
complaint to trial should not exceed fifteen months. 

(d) If any case becomes two years old — regardless of its difficulty — it will 
be treated as a judicial emergency, unless, for good cause, an order is entered 
putting the case on the inactive docket. 

If necessary to promote the efficient administration of justice, all hearings 
and trials of civil cases may be transferred from any division to any other 
division within the district. With the consent of the parties, the judges may 
conduct hearings and trials at any place within the district. (Amended August 
12, 1971; March 12, 1973; October 31, 1975; January 1, 1982.) 


Rule 3. Filing fee, cost bond, security, recognizance, and prohibited 
sureties. 


A. Filing fee and cost bond. In every civil action commenced in or removed 
to this court there shall be filed at the time of commencing or removal a 
_ $120.00 filing fee. In a civil case commenced in this court, no bond, or cash 
deposit in lieu of such bond, as security for costs shall be required except on 
motion. 

B. Security. In both civil and criminal actions, bonds shall be allowed and 
taken with security, or one or more sureties, as provided by the federal 
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statutes, the Federal Rules of Civil Procedure, and the Federal Rules of 
Criminal Procedure. The judges of this district may, for good cause, enter 
orders restricting any bonding company or surety company from being ac- 
cepted as surety upon any bond in any case or matter in this district. 

C. Recognizance. In criminal cases, release on personal recognizance shall 
be freely granted by United States Commissioners. The requirement of 
security will ordinarily be imposed only in the unusual and more serious cases. 

D. Prohibited sureties. Members of the Bar, administrative officers or 
employees of this court, the United States Marshal, his deputies or assistants, 
shall not act as a surety in any suit, action or proceeding pending in this court. 


Rule 4. Jurors. 


Ordinarily, in the interest of time, the court will conduct the examination of 
prospective jurors, but may permit counsel to do so. If the court conducts the 
examination, counsel may suggest additional questions. 

When jurors for a term of court are drawn, members of the bar of this court, 
upon request, shall be furnished with a copy of the list. The list shall include 
the address of each juror. However, no juror shall be contacted, either directly 
or through any member of his immediate family, in an effort to secure 
information concerning his background. 

When the jurors report for duty at a term of court, the clerk shall make 
available to members of the bar of this court a diagram which shows the name, 
address and occupation of each juror, and the seat assigned him in the box. 


Rule 5. No photographing, televising, or broadcasting of court pro- 
ceedings. 


The taking of photographs in the Sou rouny: or in the corridors immediately | 
adjacent thereto, during the progress of judicial proceedings, or during any 
recess, and the transmitting or sound recording of such proceedings for 
broadcasting by radio or television, shall not be permitted. Proceedings other 
than judicial proceedings, designed and conducted as ceremonies, such as 
administering oaths of office to appointed officials of the court, presentation of 
portraits, and similar ceremonial occasions, may be photographed in or 
broadcast or televised from the courtroom, with the permission and under the 
supervision of the court. 


Rule 6. Orders and judgments grantable by clerk. 


Pursuant to the provisions of Rule 77(c), Federal Rules of Civil Procedure, 
the Clerk of the court at Asheville and an authorized deputy clerk at Asheville, 
Charlotte, and Statesville are authorized to grant and enter the following 
orders and judgments without further direction by the court, but his action 
may be suspended, altered or rescinded by the court for cause: 

(1) Consent orders for the substitution of attorneys. 

(2) Consent orders extending for not more than 20 days the time within 
which to answer or otherwise plead, answer interrogatories submitted under 
Rule 33, Federal Rules of Civil Procedure, or requests for admission as 
pr ovided for in Rule 36, Federal Rules of Civil Procedure. Care will be taken 
not to extend the time for so long as to delay unreasonably the trial. Matters 
in bankruptcy and those matters set forth in Rule 6(b), Federal Rules of Civil 
Procedure, are not included in this authorization. 

Where convenience and necessity are thought to require it; e.g., unavailabil- 
ity.of a judge, and except where an extension may delay a scheduled trial or 
hearing, the Clerk or deputy clerk(s) in the division in which the proceeding is 
pending is/are authorized to extend for not more than ten days the time within 
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which to answer or otherwise plead, answer interrogatories submitted under 
Rule 33, or request for admission as provided for in Rule 36. If the other party 
is aggrieved, he may immediately appeal the action of the clerk’s office to one 
of the district judges. . | | 

(3) Consent orders extending for not more than thirty days the time to file 
the record on appeal and to docket the appeal in the appellate court, except in 
criminal cases. 

(4) Consent orders dismissing an action, except in bankruptcy proceedings 
and in causes to which Rule 23(c) and Rule 66, Federal Rules of Civil 
Procedure, apply. 

(5) Judgments of default as provided for in Rule 55(a) and 55(b)(1), Federal 
Rules of Civil Procedure. 

(6) Orders cancelling liability on bonds. 

(7) Orders changing the time of opening and adjourning court in absence of 
the judge. 

(8) Judgments authorized by Rule 58, Federal Rules of Civil Procedure. 


Rule 7. Motion, pre-trial and settlement conference. 


There shall be one Motion, Pre-trial and Settlement conference — hereinaf- 
ter called pre-trial conference — in every civil case, unless the parties, with the 
court's approval, agree not to have one. Insofar as practicable, all motions shall 
be heard and ruled on at this pre-trial conference. An effort will be made to 
simplify the issues and the possibility of settlement will be discussed, provided 
that any party has the right to decline to discuss settlement and insist on 
immediate trial. After being fully advised by counsel, the Court will dictate a 
pre-trial order (See Form 1 in the appendix to these rules) to accomplish the 
following: | 

(1) Make or permit to be made such changes, if any, to the pleadings as may 
be necessary or desirable. 

(2) Rule on any motions pending and make provision for the disposition of 
motions that may subsequently arise. 

(3) Set a termination date for the completion of all discovery procedures. 

(4) Set a trial date. 

(5) Require inspection of all exhibits before trial and a listing of exhibits. 

(6) Avoid questions of authenticity of documents — unless authenticity is a 
genuine issue. | 

Ordinarily, only one such pre-trial conference will be held. 

Except where special hearings are convened at request of counsel, the clerk’s 
office will prepare and mail a pre-trial calendar at least ten days before the 
hearing date. All cases at issue will be scheduled. The calendar will disclose the 
time of day in fifteen minute, half-hour, and hour intervals for such conferences 
so as to delay and inconvenience counsel to the minimum possible extent. In 
the ordinary case, the pre-trial conference will not exceed thirty minutes 
duration. Since cases cannot be put on the trial calendar until motions have 
been ruled upon, and pre-trial order entered, motions for continuances of such 
hearings will ordinarily be denied. Although it is better for counsel in charge 
of the case to attend, the presence of associate or junior counsel will usually 
suffice and prevent unnecessary delay. Counsel need not prepare briefs in 
advance of a pre-trial hearing. Questions of law will be discussed at the 
conference and agreement reached as to necessity and scope of briefs, if any, 
and the time for filing same. 


CASE NOTES 


Cited in Cohn v. Wilkes Gen. Hosp., 127 
F.R.D. 117 (W.D.N.C. 1989). 
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Rule 8. Motions in civil actions. 


Unless made during a hearing or trial, all motions must be put in writing 
and shall state with particularity the erounds of the motion and shall set forth 
the relief or order sought. 

Ordinarily, motions vill be heard and determined at pre-trial conference. 
(Rule 7.) As to motions which arise after pre-trial conference, or which ought to 
be determined prior thereto, the court will ordinarily determine such motions 
without oral hearing upon brief written statements of reasons in support and 
opposition. (Rule 78, Federal Rules of Civil Procedure.) Such statements may 
be simply prepared in letter form. Where it is thought necessary or desirable, 
the court may order a hearing. 

A. Conference of attorneys with respect to motions and objections relating to 
discovery. With respect to all motions and objections relating to discovery, 
pursuant to Rules 26 through 37, Federal Rules of Civil Procedure, counsel for 
each’ of the parties shall meet and confer in advance of any hearing i in a good 
faith effort to narrow the areas of disagreement. 

B. Motions for an extension of time to perform an act. All motions for an 
extension of time to perform an act required or allowed to be done within a 
specified time must show prior consultation with opposing counsel, and the - 
views of opposing counsel with respect to the extension. 


CASE NOTES 


Cited in Cohn v. Wilkes Gen. Hosp., 127 
F.R.D. 117 (W.D.N.C. 1989). 


Rule 9. Opening statements in civil actions. 


At the commencement of the trial of civil actions, the party upon whom rests 
the burden of proof may state, briefly and without argument, his cause of 
action and the evidence by which he expects to sustain his claim. The adverse 
party may then state, briefly and without argument, his defense and the 
evidence by which he expects to sustain same. If the trial is to the jury, the 
opening statement shall be made immediately after the jury is empaneled. If 
the judge, in the course of questioning the prospective jurors, has sufficiently 
explained the nature of the case, the parties may elect to waive opening » 
statements. If the trial is to the court, the opening statement shall be made 
immediately after the case is called for trial, and may likewise be waived. 
Opening statements shall be subject to such time limitations as may be 
imposed by the court. 

Pleadings will not be read. 


Rule 10. Discovery. 


The importance of discovery to federal practice cannot be overemphasized. 
Counsel are required to begin such discovery procedures as will be utilized 
(Rules 26-37) promptly after the case is at issue and are encouraged to begin 
even before issue is joined. Counsel will not wait until pre-trial conference is 
imminent to begin discovery. Ordinarily, no more than ninety days will be 
allowed after issue is joined within which time to complete discovery. In the ~ 
exceptionally difficult case more time may be allowed. 


Rule 11. Fair trial and free press in criminal cases. 


_ A. It is the duty of the lawyer not to release or authorize the release of 
information or opinion for dissemination by any means of public communica- 
tion, in connection with pending or imminent criminal litigation with which he 
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is associated, if there is a reasonable likelihood that such dissemination will 
interfere with a fair trial or otherwise prejudice the due administration of 
justice. | 

With respect to a grand jury or. other pending investigation of any criminal 
matter, a lawyer participating in the investigation shall refrain from making 
any extrajudicial statement, for dissemination by any means of public com- 
munication, that goes beyond the public record or that is not necessary to 
inform the public that the investigation is underway, to describe the general 
scope of the investigation, to obtain assistance in the apprehension of a 
suspect, to warn the public of any dangers, or otherwise to aid in the 
investigation. 

From the time of arrest, issuance of an arrest warrant or the filing of a 
complaint, information, or indictment in any criminal matter until the 
commencement of trial or disposition without trial, a lawyer associated with 
the prosecution or defense shall not release or authorize the release of any 
extrajudicial statement, for dissemination by any means of public communi- 
cation, relating to that matter and concerning: 

(1) The prior criminal record (including arrests, indictments, or other 
charges of crime), or the character or reputation of the accused, except that the 
lawyer may make a factual statement of the accused’s name, age, residence, 
occupation, and family status, and if the accused has not been apprehended, a 
lawyer associated with the prosecution may release any information necessary 
to aid in his apprehension or to warn the public of any dangers he may present; 

(2) The existence of contents of any confession, admission, or statement 
given by the accused, or the refusal or failure of the accused to make any 
statement; | | 

(3) The performance of any examinations or tests or the accused’s refusal or 
failure to submit to an examination or test; 

(4) The identity, testimony, or credibility of prospective witnesses, except 
that the lawyer may announce the identity of the victim if the announcement 
is not otherwise prohibited by law; 

(5) The possibility of a plea of guilty to the offense charged or a lesser 
offense; 

(6) Any opinion as to the accused’s guilt or innocence or as to the merits of 
the case or the evidence in the case. | 
The foregoing shall not be construed to preclude the lawyer during this period, 
in the proper discharge of his official or professional obligations, from announc- 
ing the fact and circumstances of arrest (including time and place of arrest, 
resistance, pursuit, and use of weapons), the identity of the investigating and 
arresting officer or agency, and the length of the investigation; from making an 
announcement, at the time of seizure of any physical evidence other than a 
confession, admission or statement, which is limited to a description of the 
evidence seized; from disclosing the nature, substance, or text of the charge, 
including a brief description of the offense charged; from quoting or referring 
without comment to public records of the court in the case; from announcing 
the scheduling or result of any stage in the judicial process; from requesting 
assistance in obtaining evidence; or from announcing without further comment 
that the accused denies the charges made against him. 

During the trial of any criminal matter, including the period of selection of 
the jury, no lawyer associated with the prosecution or defense shall give or 
authorize any extrajudicial statement or interview, relating to the trial or the 
parties or issues in the trial, for dissemination by any means of public 
communication, except that the lawyer may quote from or refer without 
comment to public records of the court in the case. : 

After the completion of a trial or disposition without trial of any criminal 
matter, and prior to the imposition of sentence, a lawyer associated with the 


1063 


Rule 12 WESTERN DISTRICT-COURT RULES Rule 12 


prosecution or defense shall refrain from making or authorizing any extraju- 
dicial statement for dissemination by any means of public communication if 
there is a reasonable likelihood that such dissemination will affect the 
imposition of sentence. 

Nothing in this rule is intended to preclude the formulation or application of 
more restrictive rules relating to the release of information about juvenile or 
other offenders, to preclude the holding of hearings or the lawful issuance of 
reports by legislative, administrative, or investigative bodies, or to preclude 
any lawyer from replying to charges of misconduct that are publicly made 
against him. 

B. All courthouse personnel, including among others, marshals, deputy 
marshals, court clerks, bailiffs, and court reporters shall not disclose to any 
person, without authorization by the court, information concerning arguments 
and hearings in criminal cases held in chambers or otherwise outside the 
presence of the public, or disclose any other information relating to a pendin 
criminal case that is not a part of the public records of this court. 7 

C. In a widely publicized or sensational case, the court, on motion of either 
party or on its own motion, may issue a special order governing such matters 
as extrajudicial statements by parties and witnesses likely to interfere with 
the rights of the accused to a fair trial by an impartial jury, the seating and 
conduct in the courtroom of spectators and news media representatives, the 
management and sequestration of jurors and witnesses, and any other matters 
which the court may deem appropriate for inclusion in such an order. (Adopted 
April 29, 1969.) ; 


Rule 12. Forfeiture of collateral security in lieu of appearance. 


Pursuant to Rule 4 of the Rules of Procedure for the Trial of Misdemeanors 
Before United States Magistrates and Title 28, United States Code, Section 
636(b)(3), in the interest of justice, good court administration, and sound law 
enforcement, for the offenses occurring within the territorial jurisdiction of the 
United States Magistrate, collateral may be posted in lieu of the appearance of 
the offender unless: 

(1) the offense is denominated as one for which appearance is mandatory; or 

(2) it is the opinion of the arresting or citing officer that the offense charged 
was aggravated. 

Upon the failure of the person charged with an offense or offenses to appear 
before the United States Magistrate for trial of the offense or offenses, except 
those offenses denominated “mandatory” appearance, and not aggravated, as 
provided above, the collateral in the amount listed opposite the offense shall be 
forfeited to the United States. The posting of said collateral shall signify that 
the person charged consents to such collateral forfeiture and does not contest 
the charge or request a hearing before the United States Magistrate. No 
forfeiture of collateral will be permitted for a subsequent offense or offenses not 
arising out of the same facts or sequence of events resulting in the original 
offense or offenses. 

If a defendant fails to post such collateral or request a hearing, the Clerk of 
the District Court or the Magistrate shall issue a notice for the defendant to 
post the collateral or request a hearing within seven (7) days. If a defendant 
fails to respond to such notice, and if the essential facts of the offense are 
sufficient to establish probable cause and are supported by oath or under 
penalty of perjury, the Magistrate may issue an arrest warrant or, if no 
warrant is requested by the attorney for the government, a summons, in 
accordance with Rule 4(c) of the Rules of Procedure for the Trial of Misde- 
meanors Before United States Magistrates. Such arrest warrant or summons 
may provide that the defendant pay a fixed sum, not to exceed the maximum 
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fine which could be imposed upon conviction, in lieu of personal appearance 
before the Magistrate. 

The Clerk or Magistrate shall certify the record of any applicable traffic 
violation to the proper state authority. 

There shall be maintained in the Office of the Clerk and with each United 
States Magistrate a current list of the offenses and fines applicable thereto for 
which forfeiture of collateral security may be accepted. 


Rule 13. Sessions of grand jury. 


(1) Grand juries shall be convened in Charlotte on the first Monday in 
February, April, June, August, October, and December; in Asheville on the first 
Monday in January, March, May, July, September, and November. For the 
convenience of jurors, witnesses and court personnel, the grand jury convened 
in Charlotte shall generally pass upon indictments for the Charlotte and 
Statesville Divisions and shall be composed of members drawn from both 
Divisions; the grand jury convened in Asheville shall generally pass upon 
indictments for the Asheville, Bryson City, and Shelby Divisions and shall be 
composed of members drawn from those Divisions. 

(2) All grand juries shall consist of nineteen (19) members, who shall serve 
for a 12-month period, and shall have authority to pass upon indictments for 
all crimes committed within this district regardless of the Division in which 
such juries may sit. (Adopted October 31, 1975.) 


Rule 14. Additional duties of magistrates. 


In accordance with Rule 83, Federal Rules of Civil Procedure, and Rule 57, 
Federal Rules of Criminal Procedure, and specifically, pursuant to the provi- 
sions of 28 U. S. C. § 636(b), the following additional duties are hereby 
specified for the United States Magistrates for the Western District of North 
Carolina, when directed by the Court: Conduct post-indictment arraignments, 
and ordering a pre-sentence report on a defendant who signifies the desire to 
plead guilty. 

In accordance with Rule 57, Federal Rules of Criminal Procedure, and 
specifically, pursuant to the provisions of 28 U.S.C., § 636(b), the following 
additional duty is hereby specified for the United States Magistrates, United 
States District Court, Western District of North Carolina: Receive true bills of 
indictment returned by the grand jury in open court and receive reports of no 
true bills from the foreman of the grand jury in writing, pursuant to Rule 6(f), 
Federal Rules of Criminal Procedure, as amended August 1, 1976. (Adopted 
October 31, 1975; September 23, 1976.) } 


Rule 15. Rule for custody and disposition of models, exhibits, and 
depositions. 


Custody 


All models, diagrams, exhibits, depositions and other material admitted in 
evidence or filed in any cause shall be placed in the custody of the clerk, unless 
otherwise ordered by the court. 


Removal 


All models, diagrams, exhibits, depositions, or other material placed in the 
custody of the clerk shall be removed by the party offering such evidence, or 
filing such materials, within 30 days after the expiration of the time for appeal 
from final judgment, unless otherwise directed by the Court. At the time of 
removal, a detailed record of the disposition shall be filed in the case jacket. 
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If the party offering, or filing, models, diagrams, exhibits, depositions or 
other material fails to remove such materials as provided herein, the clerk 
shall write the attorney of record, of [or] if none, the party offering the 
evidence, calling attention to the provisions of this rule. If after the mailing of 
such notice the materials have not been removed within 30 days, they may be 
destroyed by the clerk. (Adopted July 22, 1977.) 


Rule 16. Discovery materials not to be filed unless ordered or needed. 


Depositions upon oral examination and interrogatories, requests for docu- 
ments, requests for admission, and answers and responses thereto are not to 
be filed unless on order of the Court or for use in the proceeding. All such 
papers must be served on other counsel or parties entitled to service of papers 
filed with the Clerk. The party taking a deposition or obtaining any material 
through discovery is responsible for its preservation and delivery to the Court 
if needed or so ordered. (Added January 1, 1983.) : 


II. BANKRUPTCY RULES 


Local Rule Referencing All Bankruptcy Matters to the Bankruptcy 
Judge and Providing for Bankruptcy Court Clerk. 


(a) Bankruptcy resolution. The purpose of this Rule is to convey to the 
bankruptcy judge of this district authority to act in bankruptcy matters and to 
provide for the bankruptcy court clerk under and in accord with the provisions 
of the “Bankruptcy Amendments and Federal Judgeship Act of 1984”, and in 
the light and after consideration of Memoranda of the Administrative Office of 
the United States Courts dated June 28, 1984, July 20, 1984, and July 11, 
1984. : 

The judges of the district court find and conclude that it is the clear intent 
of Congress to refer bankruptcy matters to bankruptcy judges, that the judge, 
clerk, and their staff have the specialized expertise necessary for the determi- 
nation and handling of bankruptcy matters, all of which is in place for the 
continuation of the appropriate handling of the existing bankruptcy caseload, 
administratively and otherwise; and that the bankruptcy judge has this date 
certified to the Judicial Council of the Fourth Circuit and to the Director of the 
Administrative Office of the United States Court that the number of cases and 
proceedings pending within the jurisdiction under section 1334 of the “Bank- 
ruptcy Amendments and Federal Judgeship Act of 1984” within this judicial 
district warrants the appointment by the bankruptcy judge of an individual to 
serve as Clerk of such bankruptcy court. 

Therefore, pursuant to the provisions of the “Bankruptcy Amendments and 
Federal Judgeship Act of 1984”, the orderly conduct of the business of the court 
in ne handling of bankruptcy matters requires this referral to the bankruptcy 
judge. 

(b) Reference to the Bankruptcy Judge is hereby made of: 

(1) All cases under Title 11 and all core proceedings arising under Title 11, 
or arising in a case under Title 11, subject to the reference exception and 
powers of the Bankruptcy Judge as set out in the provisions of the “Bankruptcy ~ 
Amendments and Judgeship Act of 1984.” 

(2) All proceedings that are not core proceedings but that are otherwise 
related to a case under Title 11, subject to the reference exception and powers 
of the Bankruptcy Judge as set out in the provisions of the “Bankruptcy 
Amendments and Judgeship Act of 1984.” ; 

(c) Clerk of court. | 

(1) The bankruptcy judge having certified the need for a bankruptcy clerk as 
provided for in Section 156 of the Act, all functions of the “clerk” as provided by 
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law are hereby referenced to the AGS clerk appointed by the bank- 
ruptcy judge. 

(d) Effective date and pending cases. The rule shall become effective imme- 
diately, and shall apply to all cases governed by the Bankruptcy Act of 1898, 
and the Bankruptcy Code of 1978 as amended. Any bankruptcy pending before 
the bankruptcy judge on the effective date of this Rule shall be deemed 
referred to that judge. All bankruptcy matters filed on and after the effective 
date of this Rule shall be deemed automatically referred to that judge. (Added 
July 30, 1984.) 
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APPENDIX OF FORMS 


Appendix A. Pre-Trial Order James B. McMillan, U.S. District Judge. 
Revised 3/7/89 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 
Charlotte Division | 
CG: 


PRETRIAL ORDER 


The record shows that service was obtained on the defendant(s) on the 
day oftce eon <) ecu sey yf TQ9eo 


ORDERS ARE MADE AS FOLLOWS: 


RESPONSIVE PLEADINGS 


1. Unless already filed, answer(s) to the complaint shall be filed within TEN 
DAYS of the filing of this order. Any such answer will not be deemed a waiver 
of any prior motions. 


DISCOVERY 


2. DISCOVERY DEADLINE: On or before ________ days after the filing of 
this order, all discovery of every kind except requests for admissions shall be 
concluded. (Filing or serving a discovery motion or demand so late that there 
is not time under the Rules to respond to it by this deadline is not compliance 
with this order.) Requests for extension of this deadline must be made by 
written motion (with a proposed order) before the expiration of the deadline. 


3. REQUESTS FOR ADMISSIONS DEADLINE: Requests for admissions 
may be made until one week before the first day of the term in which this case 
has been placed on a published trial calendar or otherwise set for trial. 


4. No party shall serve on any other party more than TWENTY INTER- 
ROGATORIES (including subparagraphs) unless leave is obtained to propound 


more. These twenty interrogatories should parece information about the 
identity and location of witnesses, possible additional parties, and the location 
and nature of pertinent documents and other evidence. Any party desiring to 
serve additional interrogatories shall file a written motion setting forth the 


proposed additional interrogatories and reasons establishing good cause for 
their use. No such motion will be considered absent an affirmative showing 
that counsel have met and have been unable to resolve their differences. 
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5. Every response to an interrogatory or request for an admission, including 
objections, shall be preceded by the original number and complete text of the 
corresponding interrogatory or request for admission. 


6. Discovery materials are NOT to be filed. All counsel are advised to consult 
the local rule which provides that while depositions, interrogatories, and 
requests for admissions, and responses thereto, must still be served on all 
parties, they are no longer to be filed unless upon order of the court. The 
parties are responsible for the preservation of any and all discovery materials 
they may generate. 


7. Any objections made to discovery requests shall. be accompanied by a 
draft protective order if such order is, or will be, requested upon an overruling 


of the objection. When counsel submit proposed protective orders, they shall 

include a provision leaving the ultimate disposition of protected materials 

subject to a final order of the court on the completion of litigation. 
MOTIONS 


8. MOTIONS DEADLINE: ALL MOTIONS must be filed no later than the 
day the Clerk of Court mails a trial calendar on which this case appears, or any 
other notice setting this case for trial. No motions filed after that date will be 


considered except by leave of court. 

9. Every motion and response, if any, shall include, or be accompanied by, a 
brief written statement of the facts, law, and reasons on which the motion is 
based. 


10. Responses to motions, if any, should be filed within seven (7) days of 
service of the motion. A response or request for hearing should be supported by 
a brief statement of the grounds for denying the motion, with citation of 
appropriate legal authority. If counsel need longer than seven days to file a 
response, they shall move for leave of court. All unopposed motions that show, 

rima facie, that the movant is entitled to the relief sought will be granted, 
unless granting the motion will result in dismissal of the complaint and the 
responding party expressly requested a hearing thereon. . 


11. Hearings on motions ordinarily will be conducted only when the Federa 
Rules of Civil Procedure require, or when the papers filed in support of and in 


. Opposition to the motion do not provide an adequate basis for decision. 


12. All motions requiring a hearing will be heard as soon as is practical. The 
Clerk will notify all parties as far in advance as possible of the date and time 
set for the hearing. 


TRIAL 


13. All counsel should anticipate a trial within days of the filing of 
this order. If more time is needed, counsel should immediately notify the 
CLERK OF COURT, so that procedures as in complex cases may be considered. 
(Forms for complex cases are available through the Clerk of Court.) 

14. Within THIRTY DAYS of the filing of this order, counsel will confer and 
advise the CLERK OF COURT, in writing: 

a) How long they anticipate the trial will last; 
b) Whether they desire a jury trial; and 
c) Particulars of related cases pending in this or any other court. 

15. No later than one week before the first day of the term in which this case 

is set for trial, counsel for all parties shall: 


a) Meet and discuss the possibility of a settlement; 
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b) Exchange copies of exhibits or permit inspection if copying is imprac- 
tical; 

Cc) "Number and become acquainted with all exhibits; and 

d) Agree upon the issues, reduce them to writing and file three copies with 
the court. If counsel cannot agree upon the issues, each party is directed to 
write his/her own version and file it with the court in triplicate. 


16. TRIAL BRIEFS: For all cases scheduled for trial, all counsel shall 
submit their trial briefs, if any, no later than three business days before the 
first day of the term of court, unless otherwise directed by the court. 

17. PROPOSED JURY INSTRUCTIONS: If a jury trial has been requested, 
counsel shall submit and serve all proposed jury instructions, with supporting 
citations, no later than three business days before the first day of the term of 


court. Additional instructions may be submitted during the trial as circum- 
stances may require. 


18. On the first day of the trial of this case, counsel for all parties shall file 
the original and two copies of the following with the CLERK OF COURT: 


a) Anumbered list of exhibits; 

b) Stipulations concerning the ehentiaity of as many proposed exhibits 
as possible; 

c) Anumbered list of all proposed witnesses; and 

d) A statement of the education, experience, and qualifications of all 
expert witnesses (unless the qualifications are stipulated). 


IN GENERAL 


19. Pretrial hearings will be conducted, and further pretrial orders will be 
made, as necessary. 


20. Failure to comply with these orders which causes added delay or 
expense to the court or opposing parties may result in the imposition of 
sanctions as provided by the Federal Rules of Civil Procedure. 


21. Out-of-district counsel are advised that they may appear without 
counsel who are residents of this district, but that, if they so appear, they will 
be held to the same standards of promptness and availability and attendance 
at all proceedings as counsel who live in this district. 


This niet daycofed aternaneimmenr toi. 


James B. McMillan 
United States District Judge 
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eer e B. Complex Pre-Trial Order James B. McMillan, U.S. District 
udge 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 
Charlotte Division 
C-C- 


ORDER FOR 
COMPLEX 
CASES 


To expedite preparation and trial of this apparently complicated case, the 
following order, applicable to all plaintiffs and all defendants, is entered: 


1. Plaintiff shall serve on opposing counsel and shall mail to or file with the 
Clerk on or before the ___——s— day of ____s——Cti‘C;CS—S—SC«Cd 9, a deettnlled 
written pretrial brief consisting of, FIRST, a narrative statement of all facts 
proposed to be proved, and, SECOND, concise statements of all legal conten- 
tions, set forth in the manner hereinafter ordered, in separate sections of the 
pretrial brief, and not commingled. 


(a) The factual statement shall set forth in simple, declaratory sentences, 
separately numbered, all facts relied upon in support of plaintiff’s claims for 
relief. The statement shall be complete in itself and shall not rely for 
completeness upon any reference to the pleadings or other documents, 
exhibits or schedules. Any statement of what any witness testified to, or 
what the defendant or any agent of the defendant stated or admitted in these 
or other proceedings will be taken as a request for admission as to whether 
the statement was made, not as a request for an admission as to the truth of 
the statement. 


Statements of facts may, in addition, contain references in brackets to the 
names of witnesses and to depositions, pleadings, exhibits or other docu- 
ments, but neither party shall be required to admit or deny the accuracy of 
such references. 


The narrative statement of facts shall, so far as possible, contain no color 
words, labels, or legal conclusions; and in no event shall any such color 
words, labels, or legal conclusions be commingled with any statement of fact 
in any sentence or paragraph. The narrative statement of facts shall be so 
constructed, to the best of the ability of counsel, that the opposing party will 
be able to admit or deny each separate sentence of the statement. Each 
separate sentence of the statement shall be separately and consecutively 
numbered. 


(b) The separate statement of legal contentions shall contain all legal 
contentions necessary to demonstrate the liability of the defendant to the 
plaintiff, separately, clearly, and concisely stated in separately numbered 
paragraphs. Each paragraph shall be followed by citations of supporting 
authorities if there are any. 

2. Defendant shall serve on plaintiff and shall mail to or file with the Clerk, 
on or before the ____———s day of ___———S—COSFSCSCS<=<aiL99Q_,a pretrial brief on the 
facts and law in response to plaintiff’s brief. 

(a) The factual section of defendant’s brief shall contain numbered state- 
ments admitting or denying each separate numbered corresponding sen- 
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tence in plaintiff’s narrative factual statement. If part but not all of a 
sentence is to be admitted, the statement must clearly state what.is 
admitted and what is denied. Each separate sentence shall bear the same 
number as the corresponding sentence of plaintiff’s brief. 


(b) A separate legal section of defendant’s brief shall in like manner 
respond to the numbered sentences of plaintiff's legal brief, admitting or 
denying, in numbered sentences, the corresponding numbered. contentions of 
plaintiff’s legal brief. 

3. In a separate section of the brief, defendant shall set forth all affirmative 
matters of a factual nature relied upon as a defense to plaintiff’s action. This 
narrative statement shall be constructed in the same manner as is required 
herein for. the plaintiff’s narrative statement of facts. 

4. In a further separate statement, defendant shall set forth: 

(a) All facts upon which defendant bases any alleged counterclaim, set-off, 
recoupment, or claims for declaratory, equitable or other relief against 


plaintiff, other defendants, or third-party defendants, in a narrative con- — 


structed in accordance with paragraph 1(a) above, and 


(b) The legal contentions of defendant on such subjects, constructed as — : 


required in paragraph 1(b) above. 


5. Within fifteen days after the service of any paragraph 3 statement, the 
party to whom it is directed shall respond in the same manner as is required 
of the defendant by paragraph 2(a) and, if applicable, paragraph 3. 

6. Within fifteen days of the receipt of any paragraph 4 statement, the party 
to whom it is directed shall respond in the same fashion required of the 
defendant by paragraph 2 and, if applicable, paragraph 3. 


7. Within fifteen days of the receipt of the last statement pursuant to. 


paragraphs 2 through 6 of this order, counsel for the plaintiff and defendant 
shall meet and review the statements of fact and contentions prepared as 


above described, and shall endeavor, by conferring as to each sentence or | 


paragraph in dispute, to see whether further agreement can be arrived at on 
matters remaining in contention. Such further agreement shall also be 
reduced to writing and signed by counsel, and filed. 


8. Any factual contention, any legal contention, any claim for relief or 4 
defense (in whole or in part) or affirmative matter not set forth in detail as — * 


provided hereinabove shall be deemed abandoned, uncontroverted, or with- 
drawn, as may be appropriate, in future proceedings, notwithstanding the 
contents of any pleadings or other papers on file herein, except for factual 
contentions, legal contentions, claims for relief or defenses thereto and 


affirmative matters of which a party may not be aware and could not be aware 
in the exercise of reasonable diligence at the time of filing the briefs and 


further agreement herein provided for. Any matters of which a party was not 
aware at the time of such filings and of which he could not have been aware in 
the exercise of diligence at the time of such filing may be supplied by a 
supplemental brief and may be allowed by the court to be filed for good cause 
shown on timely motion. 


Id SO. ORDERED, this) .1, vleanday Ofe wlionty olsen, 199_. 


James B. McMillan 
United States District Judge 
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Appendix C. Pre-Trial Order Graham C. Mullen, U.S. District Judge. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 
CHARLOTTE DIVISION 


CDH Ci cial lt deal lediadaadakae HO 


Plaintiff, 


v8. PRETRIAL ORDER 


Nee eee eee SS 


Defendant. 
The record shows that SERVICE upon the defendant(s) according to proof of 
service, REMOVAL or BANKRUPTCY referral or appeal (circle one) was 
obtained or filed on the CLAY OU pie tole ee he Beas ai ALON a 


ORDERS ARE MADE AS FOLLOWS: 


I. GENERAL PROVISIONS 


1. RESPONSIVE PLEADINGS: Unless already filed, responsive pleadings 
shall be filed within TEN (10) DAYS of the filing of this Order. Where a 
defendant on a claim or counterclaim has filed a motion to dismiss in lieu of a 
responsive pleading, the responsive pleading shall be filed within ten (10) days 
of the entry of an Order disposing of the motion, if further responsive pleading 
is necessary. 


2. ANTICIPATED TRIAL DATE: All counsel should anticipate a trial within 
120 days of the filing of this Order. If more time is needed, counsel should 
immediately notify the CLERK OF COURT, so that procedures for complex 
cases may be considered. (Forms for complex cases are available through the 
Clerk of Court.) 


3. RESPONSE TO PRETRIAL ORDER: Within THIRTY (30) DAYS of the 
filing of this order, counsel will confer and advise the CLERK OF COURT, in 
writing: 

(a) How long they anticipate the trial will last; 

(b) Whether they desire a jury trial; and 

(c) Particulars of related cases pending in this or any other court. 
If a Defendant is served with process after the giving of such notice, counsel for 
that Defendant shall give similar notice to the Clerk of Court within THIRTY 
(30) DAYS of the filing of a responsive pleading or motion to dismiss. If counsel 
for any party subsequently needs to modify such notice, counsel should do so as 
soon as practicable. 
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4, ADDITIONAL PRETRIAL ORDERS: Further pretrial orders will be made 
as necessary. This pretrial order replaces any other pretrial order which may 
have been entered. ; | 


5. SANCTIONS FOR FAILURE TO COMPLY WITH THE PRETRIAL OR- 
DER: Failure to comply with any of the provisions of this Order which causes 
added delay or expense to the Court may result in the imposition of sanctions 
as provided by the Federal Rules of Civil Procedure (“the Rules”). 


6. OUT-OF-DISTRICT COUNSEL: Out-of-district counsel are advised that 
they may appear without counsel who are residents of this district, but that, if 
they so appear, they will be held to the same standards of promptness and 
availability and attendance at all proceedings as counsel who live in this 
district. 


II. DISCOVERY PROVISIONS 


7. DISCOVERY DEADLINE: On or before 100 days after the filing of this 
Order, all discovery of every kind except requests for admissions shall be 
concluded. (Filing or serving a discovery motion or demand so late that there 
is not time under the Rules to respond to it by this deadline is not in 
compliance with this Order.) Requests for extension of this deadline must be 
made by written motion with a proposed Order before the expiration of the 
deadline. The motion must show the results of consultation with opposing 
counsel regarding the requested extension and must notify the Court of the 
views of opposing counsel regarding the requested extension. Failure of the 
motion to show the results of consultation with opposing counsel may result in 
summary denial of the motion. 


8. REQUESTS FOR ADMISSION: Requests for admission may be made until 
one week before the first day of the term in which this case has been placed on 
a published trial calendar or otherwise set for trial by the Clerk of Court. Ifa 
party serves Requests for Admission within thirty (30) days of the first day of 
the term in which this case has been placed on a published trial calendar or the 
day on which the Clerk of court otherwise has set the case for trial, the 
responding party must respond to the Requests for Admission no later than the 
first day of the trial of the case. 7 


9. INTERROGATORIES: No party shall serve on any other party more than 
TWENTY (20) INTERROGATORIES (including subparagraphs) unless leave 
is obtained to propound more. The parties may agree between or among 
themselves that more than twenty (20) interrogatories will be answered. Any 
party desiring to serve additional interrogatories without agreement shall file 
a written motion setting forth the proposed additional interrogatories and 
reasons establishing good cause for their use. No such motion will be consid- 
ered absent an affirmative showing that counsel have met and have been 

unable to resolve their differences. , 


10. RESPONSES TO INTERROGATORIES AND REQUESTS FOR ADMIS- 
SION: Every response to an interrogatory or request for admission, and every 
objection thereto, shall be preceded by the original number and complete text 
of the corresponding interrogatory or request for admission. 


11. EXTENSIONS OF TIME TO RESPOND TO DISCOVERY REQUESTS: If 
a party requests an extension of time to respond to discovery requests, the 
party requesting an extension of time to respond must submit a proposed 
Order, must show consultation with opposing counsel regarding the requested 
extension and must notify the Court of the views of opposing counsel regarding 
the requested extension. If a party fails to make the requisite showing, the 
Court may summarily deny the motion for extension of time to respond. 
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12. THE MAINTENANCE OF DISCOVERY MATERIALS: Discovery materi- 
als are NOT to be filed. All counsel are advised to consult the local rule which 
provides that while depositions, interrogatories, and requests for admission, 
_ and responses thereto, must still be served on all parties, they are no longer to 
be filed unless upon order of the Court. The parties are responsible for the 
preservation of any and all discovery materials they may generate. 


III. MOTIONS 


13. MOTIONS DEADLINE: Motions which will be dispositive of the case must 
be filed no later than three (3) weeks before the first day of the term in which 
this case has been placed on a published trial calendar or otherwise set for trial 
by the Clerk of Court or by the Court. All other motions must be filed no later 
than one week before the first day of the term in which this case has been 
placed on a published trial calendar or otherwise set for trial by the Clerk of 
Court or by the Court. No motions will be allowed after that date except by 
leave of Court. The filing of a motion is not a ground for a continuance of the 
case from the trial calendar. 


14. MEMORANDA IN SUPPORT OF MOTIONS: Every motion shall include, 
or be accompanied by, a brief written statement of the facts, a statement of the 
law, including citations of authority and the grounds on which the motion is 
based. If counsel has filed a motion before the entry of this Order, the moving 
counsel must bring such motion into compliance with this Order within 
fourteen (14) days of the filing date of this Order. Motions not in compliance 
with this Order are subject to summary denial. 


15. RESPONSES TO MOTIONS: Responses to motions, if any, must be filed 
within fourteen (14) days of the date on which the certificate of service is 
signed or by the opening of Court on the first day of trial, whichever is earlier. 
Ifa party has filed a motion before the entry of this Order, the respondent shall 
have fourteen (14) days from the filing date of this Order to file a response. If 
the Court will conduct a hearing on a motion, the Court will accept responsive 
_ briefs no later than three (3) business days before the date on which the motion 
is scheduled to be heard, or within fourteen (14) days of the service of the 


motion, whichever is earlier. 


Pursuant to Rule 6(e) of the Rules, when a party serves a motion by mail, the 
respondent shall have an additional three (3) days to file a response. 


Every response filed with the Court shall include, or be accompanied by, a 
brief written statement of the facts (unless the respondent accepts the 
movant’s version of the facts), a statement of the law, including citations of 
authority, and the grounds on which the response is based. 


16. REPLY AND SURREPLY MEMORANDA: Parties are permitted to file a 
reply memorandum to an opposing party’s response or a surreply memoran- 
dum. If a party intends to file a reply or surreply memorandum, or file any 
other papers, the party as soon as practical shall notify the Court in writing of 
its intent to file additional material and shall describe the nature of the 
material, its relevance, and the expected filing date. As with the filing of 
responses, a party shall have no more than fourteen (14) days from the service 
of the preceding submission to the Court within which to file any additional 
material. ; | 

17. EXTENSIONS OF TIME TO RESPOND: If counsel need more than 


fourteen (14) days to file a response, they shall file a motion for extension of 


time to respond, accompanied by a proposed Order. The party requesting an 
extension of time to respond must show consultation with opposing counsel 
regarding the requested extension and must notify the Court of the views of 
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opposing counsel regarding the requested extension. If a party fails to make 
the requisite showing, the Court may summarily deny the motion for extension 
of time to respond. : | 


18. MOTIONS HEARINGS: Hearings on motions ordinarily will be conducted 
only when the Rules require a hearing, or when the papers filed in support of 
and in opposition to the motion do not provide an adequate basis for decision. 

All motions requiring a hearing will be heard as soon as is practical. The 
Clerk will notify all parties as far in advance as possible of the date and time 
set for the hearing. 


19. PROTECTIVE ORDERS: Any objections made to discovery requests shall 
be accompanied by a draft proposed protective order if such order is, or will be, 
requested. When counsel submit proposed protective orders, they shall include 
a provision leaving the ultimate disposition of protected materials subject to a 
final order of the court on the completion of litigation. | 


IV. TRIAL PROCEDURES 


20. TRIAL SUBPOENAS: Counsel must subpoena all witnesses at least ten 
(10) days before the first day of the term in which this case has been placed on 
a nublished trial calendar or the day on which the Clerk of Court otherwise has 
set the case for trial. The Court may elect not to enforce subpoenas that have 
not been issued in compliance with this deadline or, if requested, may quash 
subpoenas that have not been issued in compliance with this deadline. 


. 21. COUNSEL'S DUTIES PRIOR TO TRIAL: At least one full week before the 


first day of the term in which this case has been placed on a published trial 
calendar or the day on which the Clerk of Court otherwise has set the case for 
trial, counsel for all parties shall: 


(a) Discuss the possibility of a settlement; 

me Exchange copies of exhibits or permit inspection if copying is imprac- 
tical; 

(c) Number and become acquainted with all exhibits; and 

(d) Agree upon the issues, reduce them to writing and file three copies 
with the Court. If counsel cannot agree upon the issues, each party is 
directed to write his/her own version and file it with the Court in triplicate. 


22. COUNSEL'S FILINGS ONE WEEK BEFORE TRIAL: At least one full 
week before the first day of the term in which this case has been placed on a 
published trial calendar or the day on which the Clerk of Court otherwise has 
set the case for trial, counsel for each party shall file with the Clerk of Court 
an original and two (2) copies of each of the following: 


(a) A trial brief; 

(b) A joint statement of the issues remaining for trial, if agreed upon by 

counsel, or if counsel cannot agree upon the issues remaining for trial, 

each party shall file its own statement of the issues; 

. In all non-jury cases, proposed Findings of Fact and Conclusions of 
aw; ! 3 

(d) Proposed jury instructions, as described below; and 

(e) Requests for voir dire. | 


23. PROPOSED JURY INSTRUCTIONS: If a jury trial has been requested, all 
counsel shall submit proposed jury instructions no later than one week before 
the first day of the term in which this case has been placed ona published trial 
calendar or the day on which the Clerk of Court otherwise has set the case for 
trial. Additional instructions may be submitted during the trial. as circum- 
stances may require. Counsel should number each proposed instruction and 
shall submit each proposed instruction on a separate page. Each proposed 
instruction should contain a supporting citation(s) as a footnote. 
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24. JURY VOIR DIRE: The Court, after consideration of the requests for voir 
dire submitted by counsel in compliance with Paragraph 22 above, shall 
conduct jury voir dire. Counsel will be given a limited opportunity to conduct 
sos iang voir dire, subject to the Court’s supervision for reasonableness and 
relevance. 


25. SANCTIONS FOR COUNSEL'S FAILURE TO MEET DEADLINE FOR 
FILING: If any party fails to comply timely with any provision of Paragraphs 
22 and 23 above, the Court will impose sanctions, including but not limited to, 
a $50.00 per day fine assessed against counsel. 


26. COUNSEL'S FILINGS ON THE FIRST DAY OF TRIAL: No later than the 
morning of the first day of trial, counsel for each party shall file with the Clerk 
of Court an original and four (4) copies of the following: 


(a) A witness list containing the name of every proposed witness; 

(b) A statement of the education, experience, and qualifications of each 
expert witness, unless the parties have stipulated to the qualifications of 
each expert witness; 

(c) Stipulations concerning the authenticity of as many proposed exhibits 
as possible; and : 

(d) An exhibit list. 

27. EXHIBIT NOTEBOOKS: If counsel for any party intends to tender more 
than fifteen (15) documentary exhibits, counsel for that party shall prepare 
four (4) identical exhibit notebooks, or sets of exhibit notebooks. Each exhibit 
notebook, or set of exhibit notebooks, shall contain an index of the exhibits and 
a copy of each exhibit. Counsel shall tab each exhibit and shall numerically 
‘ arrange each exhibit notebook, or set of exhibit notebooks. 


Four (4) identical exhibit notebooks, or sets of exhibit notebooks, are 
necessary so that the witness and court personnel each have an exhibit 
notebook, or set of exhibit notebooks. 


28. FORMAT FOR EXHIBIT LIST: In preparing the exhibit list, counsel 
separately shall identify and number each exhibit, shall arrange the list 
numerically by exhibit number, and shall place the following headings on the 
exhibit list: 

Exhibit # Description Identified by Admitted 


It is not necessary for counsel to make entries in either the “Identified by” 
column or the “Admitted” column. 


29. ASSESSMENT OF JURY COSTS: Whenever a civil action scheduled for a 
jury trial is settled or otherwise disposed of in advance of the actual trial, the 
Court may assess all jurors’ costs, including Marshal’s fees, mileage reimburse- 
ment, and per diem fees, equally against the parties or otherwise may 
determine appropriate assessments unless the Clerk’s Office is notified at least 
one (1) full business day prior to the date on which the action is scheduled for 
_ trial or the parties establish good cause why the Court should not assess jury 
costs against the parties. When any civil jury trial is settled at trial in advance 
of the verdict, the Court likewise may make the same assessments unless the 
parties establish good cause why the Court should not do so. 


epee day Or. Sire SN To. 


GRAHAM C. MULLEN 
UNITED STATES DISTRICT JUDGE 
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Appendix D. Pre-Trial Order Robert D. Potter, U.S. District Judge. 


[REVISED 8/10/90] 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 
CHARLOTTE DIVISION 


i ich tna dict ana nll fy 


Plaintiff, 


VS. 


PRETRIAL ORDER 


Defendant. 


Nee Nee ee ee Nee “Nee” “eee” “eee “eee” Ne” Ne” Ne” 


THE COURT SUBSTANTIALLY HAS REORGANIZED 
AND EXTENSIVELY HAS AMENDED THIS PRETRIAL 
ORDER. COUNSEL ARE ADMONISHED TO READ 

CAREFULLY THIS REVISED PRETRIAL ORDER. 


Service of Process was made upon Defendant(s) according to proof 
Of SOTVICE Ol en cer ee an nes Sees 


Notice of Removal! was, fled.on._2.... a 
A referral or appeal from the Bankruptcy Court was filed on 4 
The Answer was filed on 


ORDERS ARE MADE AS FOLLOWS: 
| I. GENERAL PROVISIONS 


(1) RESPONSIVE PLEADINGS: Parties shall file responsive pleadings, or 
the-appropriate motions to dismiss, in accordance with Rule 12 of the Federal 
Rules of Civil Procedure, unless already filed. 

(2) ANTICIPATED TRIAL DATE: All parties should anticipate a trial 
WITHIN 120 DAYS after the last-served responsive pleading, but IN NO 
EVENT MORE THAN 240 DAYS after the filing of the Complaint. If any party 
believes additional time might be necessary, that party immediately should: 

(a) Discuss such belief with each opposing party and obtain each party’s 
position; and 
(b) Notify the Clerk of Court in writing of such belief and the position of 
each party. 
The Court then will decide whether to adopt procedures for complex cases, 
forms for which are available from the Clerk of Court. 

(3) PARTIES’ RESPONSE TO THE PRE-TRIAL ORDER: WITHIN SIXTY 

DAYS after the filing of this Order, counsel for the Plaintiff(s) shall confer with 
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counsel for the Defendant(s) who has (have) been served and shall notify the 
Clerk of Court in writing: 


(a) Of the anticipated length of the trial; 


(b) Whether any party timely has demanded a jury trial or whether any 
party now requests a jury trial; and 


(c) Whether any related cases are pending in this or any other Court and, 
if so, the particulars of those cases, including the case name, the case 
number, and the Court in which the case is pending. 


If a Defendant is served with process after the giving of such notice, counsel for 
that Defendant shall give similar notice to the Clerk of Court WITHIN 
THIRTY DAYS of the filing of a responsive pleading or motion to dismiss. If 
counsel for any party subsequently needs to sate such notice, counsel should 
do so as soon as practicable. 

(4) ADDITIONAL PRETRIAL ORDERS: Putther pretrial orders will be 
made as necessary. 

(5) SANCTIONS FOR FAILURE TO COMPLY WITH THE PRETRIAL 
ORDER: Failure to comply with any of the provisions of this Order which 
causes added delay or expense to the Court may result in the imposition of 
sanctions as provided by the Federal Rules of Civil Procedure. 


Il. MOTIONS PRACTICE 


(6) MOTIONS DEADLINE: Parties must file motions that will be disposi- 
tive of any claim for relief, or of the entire case, NO LATER THAN THREE (3) 
WEEKS before the first day of the term in which this case has been placed on 
a published trial calendar or the day on which the Clerk of Court otherwise has 
set the case for trial. Parties must file all other motions NO LATER THAN 
ONE (1) WEEK before the first day of the term in which this case has been 
placed on a published trial calendar or the day on which the Clerk of Court 
otherwise has set the case for trial. 


Parties may not file any motions after the passing of either of the Motions 
Deadlines, except by leave of Court. The filing of a motion is not a ground for 
a continuance of the case from the trial calendar. 


(7) MEMORANDA IN SUPPORT OF MOTIONS: Every motion shall in- 
clude, or be accompanied by, a brief written statement of the facts, a statement 
of the law, including citations of authority, and the grounds on which the 
motion is based. If counsel has filed a motion before the entry of this Order, the 
moving counsel MUST bring such motion into compliance with this Order 
WITHIN FOURTEEN (14) DAYS of the filing date of this Order. Motions not 
in compliance with this Order are subject to summary denial. 


(8) THE FILING OF RESPONSES: Responses to motions, if any, must be 
filed WITHIN FOURTEEN (14) DAYS of the date on which the certificate of 
service is signed or by the opening of Court on the first day of trial, whichever 
is earlier. If a party has filed a motion before the entry of this Order, the 
respondent shall have FOURTEEN (14) DAYS from the filing date of this 
Order to file a response. If the Court will conduct a hearing on a motion, the 
Court will accept responsive briefs NO LATER THAN THREE (3) BUSINESS 
DAYS before the date on which the motion is scheduled to be heard, or 
WITHIN FOURTEEN (14) DAYS of the service of the motion, whichever is 
earlier. 


Pursuant to Rule 6(e) of the Federal Rules of Civil Procedure, when a party 
serves a motion by mail, the respondent shall have an additional three days to 
file a response. 
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(9) RESPONSES TO MOTIONS: Every response filed with the Court shall 
include, or be accompanied by, a brief written statement of the facts (unless the 
respondent accepts the movant’s version of the facts), a statement of the law, 
including citations of authority, and the grounds on which the response is 
based. | 


(10) EXTENSIONS OF TIME TO RESPOND: If counsel need more than 
fourteen (14) days to file a response, they shall file a motion for extension of 
time to respond, accompanied by a proposed Order. The party requesting an 
extension of time to respond must show consultation with opposing counsel 
regarding the requested extension and must notify the Court of the views of 
opposing counsel regarding the requested extension. If a party fails to make 
the requisite showing, the Court summarily may deny the motion for extension 
of time to respond. : 


(11) REPLY AND SURREPLY MEMORANDA: Parties are permitted to file 
a reply memorandum to an opposing party’s response or a surreply memoran- 
dum. If a party intends to file a reply or surreply memorandum, or file any 
other papers, the party as soon as practical shall notify the Court in writing of 
its intent to file additional material and shall describe the nature of the 
material, its relevance, and the expected filing date. 


As with the filing of responses, a party shall have NO MORE THAN 
FOURTEEN (14) DAYS from the service of the preceding submission to the 
Court within which to file any additional material. 


(12) FILING OF AFFIDAVITS: Rules 6(d), 56(c) and 59(c) of the Federal 
Rules of Civil Procedure shall govern the filing of affidavits either to support or 
to oppose pending motions. 


(13) MOTIONS HEARINGS: Hearings on motions ordinarily will be con- 
ducted ONLY: | 


(a) When a statute or a Federal Rule of Civil Procedure requires; 


(b) When the Court, sua sponte, calendars a hearing because of the 
Court’s belief that the papers filed in support of and in opposition to the 
motion do not provide an adequate basis for the Court to render a decision; 
or 

~ (c) When the Court grants the express request of counsel for a hearing. — 


To request a hearing, counsel must make a written request for a hearing and 
must include a short statement explaining the grounds to support such 
request. 


(14) NOTICE OF MOTIONS HEARINGS: All motions hearings will be 
conducted as soon as practical. The Clerk of Court will notify all parties as far 


in advance as possible of the date and time set for the motions hearing. 


III. DISCOVERY PROVISIONS — 


(15) DISCOVERY DEADLINE: The parties shall complete all discovery of 
every kind, except requests for admissions, WITHIN 100 DAYS after the 
last-served responsive pleading, but in any event the discovery period will 
expire NO LATER THAN 220 DAYS after the filing of the Complaint. The filing 
or serving of a discovery motion or demand such that insufficient time exists 
under the Federal Rules of Civil Procedure for the opposing party to respond 
ie ae een discovery by the discovery deadline is not in compliance with 
this Order. 


(16) DISCOVERY EXTENSIONS: Parties requesting an extension of the 
discovery deadline must file a written motion, accompanied by a proposed 
Order, before the expiration of the established deadline. Before filing a motion 


1080 


Appx. D . WESTERN DISTRICT COURT RULES Appx. D 


for an extension of the discovery deadline, counsel must confer with opposing 
counsel and attempt to reach an agreement regarding the requested extension. 
In any event, the party requesting an extension of the discovery deadline must 
show consultation with opposing counsel regarding the requested extension 
and must notify the Court of the views of opposing counsel regarding the 
requested extension. If a party fails to make the requisite showing, the Court 
summarily may deny the motion for extension of the discovery deadline. 


(17) lea Bee FOR ADMISSION: Parties may serve Requests for Admis- 
sion UP T i (1) WEEK before the first day of the term in which this case 
has been placed on a published trial calendar or the day on which the Clerk of 
Court otherwise has set the case for trial. If a party serves Requests for 
Admission more than thirty (30) days before the first day of the term in which 
this case has been placed on a published trial calendar or the day on which the 
Clerk of Court otherwise has set the case for trial, responses to the Requests 
for Admission shall be made in accordance with Rule 36 of the Federal Rules 
of Civil Procedure. If a party serves Requests for Admission within thirty (30) 
days of the first day of the term in which this case has been placed on a 
published trial calendar or the day on which the Clerk of Court otherwise has 
set the case for trial, the responding party must respond to the Requests for 
Admission no later than the first day of the trial of the case. 


(18) INTERROGATORIES: No party shall serve on any other party MORE 
THAN TWENTY (20) Interrogatories (including subparagraphs) unless: 
(a) The parties agree to propound and answer more than twenty (20) 
Interrogatories; or 
.(b) The Court grants a party leave to propound more than twenty (20) 
Interrogatories. ) 


Any party seeking leave of the Court to propound more than twenty (20) 
_Interrogatories shall file a written motion in which the party: 


(a) Affirmatively shows that counsel have met and are unable to agree on 
propounding more than twenty (20) Interrogatories; 

(b) Sets forth the proposed additional Interrogatories; and 

(c) Establishes good cause for propounding the additional Interrogatories. 


(19) RESPONSES TO INTERROGATORIES AND SUE ee FOR AD- 
MISSION: Every response to an interrogatory or request for admission, an 
every objection thereto, shall be preceded by the original number and complete 
text of the corresponding interrogatory or request for admission. 


(20) EXTENSIONS OF TIME TO RESPOND TO DISCOVERY RE- 
QUESTS: If a party requests an extension of time to respond to discovery 
requests, the party requesting an extension of time to respond must show 
consultation with opposing counsel regarding the requested extension and 
must notify the Court of the views of opposing counsel regarding the requested 
extension. If a party fails to make the requisite showing, the Court summarily 
may deny the motion for extension of time to respond. 


(21) PROTECTIVE ORDERS: Counsel who seek a Protective Order from 
discovery or who respond to a motion to compel with objections to the 
requested discovery and a request for a Protective Order shall prepare a 
proposed Protective Order. In submitting the proposed Protective Order, 
counsel should include a provision leaving the ultimate disposition of protected 
materials subject to a final order of the Court on the completion of litigation. 

(22) THE MAINTENANCE OF DISCOVERY MATERIALS: Deposition 
transcripts, Interrogatories, Requests for Admission, and Responses to Inter- 
rogatories and Requests for Admission must be served on all parties. However, 
deposition transcripts, Interrogatories, Requests for Admission, and Re- 
sponses to Interrogatories and Requests for Admission or other discovery 
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material are NOT TO BE FILED unless ordered by the Court or needed by the 
Court for the disposition of a pending motion. Each party is responsible for the 
preservation of any and all discovery materials. 


IV. TRIAL PROVISIONS 


(23) TRIAL SUBPOENAS: Counsel must subpoena all witnesses AT LEAST | 
TEN (10) DAYS before the first day of the term in which this case has been 
- placed on a published trial calendar or the day on which the Clerk of Court 
otherwise has set the case for trial. The Court may elect not to enforce 
subpoenas that have not been issued in compliance with this deadline or, if 
requested, may quash subpoenas that have not been issued in compliance with 
this deadline. 


(24) COUNSEL'S DUTIES ONE WEEK BEFORE TRIAL: AT LEAST ONE 
FULL WEEK before the first day of the term in which this case has been place 
on a published trial calendar or the day on which the Clerk of Court otherwise 
has set the case for trial, counsel for each party shall perform each of the 
following: 


(a) Discuss the possibility of a settlement; 

(b) Number and become acquainted with all exhibits; 

(c) Exchange copies of exhibits or permit inspection of exhibits if copying 
is impractical; and 

(d) Discuss and attempt to agree upon the issues remaining for trial. 


(25) COUNSELS FILINGS ONE WEEK BEFORE TRIAL: AT LEAST ONE 
FULL WEEK before the first day of the term in which this case has been place 
on a published trial calendar or the day on which the Clerk of Court otherwise 
has set the case for trial, counsel for each party shall file with the Clerk of 
Court an original and two (2) copies of each of the following: 


(a) A trial brief, unless the case is a non-jury trial and there are no 
contested legal issues; 

(b) A joint statement of the issues remaining for trial, if agreed upon by 
counsel, or if counsel cannot agree upon the issues remaining for trial, each 
party shall file its own statement of the issues. 

3 (c) In all non-jury cases, proposed Findings of Fact and Conclusions of 
aw. 


(26) SANCTIONS FOR COUNSEL’S FAILURE TO MEET DEADLINE 
FOR FILING: If any party fails timely to comply with any provision of 

Paragraph 25, above, the Court will impose sanctions, including a $50. OO per 
day fine assessed against counsel. 


(27) COUNSEL'S FILINGS ON THE FIRST DAY OF TRIAL: No later than 
the morning of the first day of trial, counsel for each party shall file with the 


Clerk of Court an original and four (4) copies of the following: 


(a) A witness list containing the name of every proposed witness; 

(b) A statement of the education, experience, and qualifications of each 
expert witness, unless the parties have stipulated to the qualifications of 
each expert witness; 

(c) Stipulations concerning the authenticity of as many proposed exhibits 
as possible; ) 

(d) An exhibit list; and 

(e) Proposed jury instructions in all j jury trial cases. 

(28) FORMAT FOR EXHIBIT LIST: In preparing the exhibit list required in 
Paragraph 27 above, counsel separately shall identify and number each 
exhibit, shall arrange the list numerically by exhibit number, and shall place 
the following headings on the exhibit list: | 
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Exhibit # _ Description Identified By Admitted 


It is not necessary for counsel to make entries in either the “Identified By 
column or the “Admitted” column. 


(29) EXHIBIT NOTEBOOKS: If counsel for any party intends to tender 
more than een (15) documentary exhibits, counsel for that party shall 
prepare FOUR (4) IDENTICAL EXHIBIT NOTEBOOKS, or sets of exhibit 
notebooks. Each exhibit notebook, or set of exhibit notebooks, shall contain an 
index of the exhibits and a copy of each exhibit. Counsel shall tab each exhibit 
ee shall arrange each exhibit notebook, or set of exhibit note- 

ooks. 


Four (4) identical exhibit notebooks, or sets of exhibit notebooks, are 
necessary so that the Clerk of Court, the Judge, the Judge’s law clerk, and the 
witness each has an exhibit notebook, or set of exhibit notebooks. 


(30) JURY VOIR DIRE: Counsel will be permitted to conduct jury voir dire, 
subject to the Court’s supervision for reasonableness and relevance. 


(31) PROPOSED JURY INSTRUCTIONS: For jury trials, counsel for each 
party shall submit proposed jury instructions in accordance with Paragraph 
27(e), above. Additional instructions may be submitted during the trial as 
circumstances may require. Counsel should number each proposed instruction 
and shall submit each proposed instruction on a separate page. Each proposed 
instruction should contain a supporting citation(s) as a footnote. 


(32) ASSESSMENT OF JURY COSTS: Whenever a civil action scheduled 
for ajury trial is settled or otherwise disposed of in advance of the actual trial, 
the Court may assess all jurors’ costs, including Marshal’s fees, mileage 
reimbursement, and per diem fees, equally against the parties or otherwise 
may determine appropriate assessments unless: 


(a) The parties establish good cause why the Court should not assess jury 
costs against the parties; or 

(b) The parties notify the Clerk of Court at least ONE (1) FULL BUSI- 
NESS DAY before the date on which the trial is scheduled to begin or in 
sufficient time to notify jurors that their presence will not be required. 
_ When any civil jury trial is settled at trial in advance of the verdict, the Court 
likewise may make the same assessments unless the parties establish good 
cause why the Court should not do so. 


UhIS Ane abe wie CaysOf aoe ee Ho LQ 


9? 


ROBERT D. POTTER - 
UNITED STATES DISTRICT JUDGE 
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Appendix E. Couple Pre-Trial Order Robert ms Potter, U. S. District 
Judge. 


VS. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 
CHARLOTTE DIVISION 


-P 


fe 
= 


ORDER FOR COMPLEX CASES 


Nee Nee Nee ee ee “ee ee” ee” ee” Ne” Se” 


To expedite preparation and trial of this apparently complicated case, the 


following Order, applicable to all Plaintiffs and all Defendants, is entered: 


(1) Plaintiff shall serve on opposing counsel and shall mail to or file with the 
Clerk on or before the ______ day of ____——-—S———«199__, a detailed 
written pretrial brief consisting of, FIRST, a narrative statement of all facts 
proposed to be proved, and, SECOND, concise statements of all legal 
contentions, set forth in the manner hereinafter ordered, in separate 
sections of pretrial brief, and not commingled: 


(a) The factual statement shall set forth in simple, declaratory sentences, 
separately numbered, all facts relied upon in support of Plaintiff’s claims for 
relief. The statement shall be complete in itself and shall not rely for 
completeness upon any reference to the pleadings or other documents, 
exhibits or schedules. Any statement of what any witness testified to, or ~ 
what the Defendant or any agent of the Defendant stated or admitted in 
these or other proceedings will be taken as a request for admission as to 
whether the statement was made, not as a request for an admission a as to the 
truth of the statement. 


Statements of facts, may, in addition, contain references in brackets to 
the names of witnesses and to depositions, pleadings, exhibits or other 
documents, but neither party shall be required to admit or deny the accuracy 
of such references. 


The narrative statement of facts shall, so far as possible, contain no 
color words, labels, or legal conclusions; and in no event shall any such color 
words, labels, or legal conclusions be commingled with any statement of fact 
in any sentence or paragraph. The narrative statement of facts shall be so 
constructed, to the best of the ability of counsel, that the opposing party will 
be able to admit or deny each separate sentence of the statement. Each 
peta ree erie of the statement shall be separately and consecutively 
numbere 


(b) The separate statement of legal contentions shall contain all legal 
contentions necessary to demonstrate the liability of the Defendant to the 
Plaintiff, separately, clearly, and concisely stated in separately numbered 
paragraphs. Each paragraph shall be followed by citations of supporting 
authorities if there are any. 
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(2) Defendant shall serve on Plaintiff and shall mail to or file with the Clerk, 
onior-before the ____. day of «199 a pretrial brief on 
the facts and law in response to Plaintiff’s brief. 


(a) The factual section of Defendant’s brief shall contain numbered 
statements admitting or denying each separate numbered corresponding 
sentence in Plaintiff’s narrative factual statement. If part but not all of a 
sentence is to be admitted, the statement must clearly state what is 
admitted and what is denied. Each separate sentence shall bear the same 
number as the corresponding sentence of Plaintiff's brief. 


(b) A separate legal section of Defendant’s brief shall in like manner 
respond to the numbered sentences of Plaintiff’s legal brief, admitting or 
denying, in numbered sentences, the corresponding numbered contentions of 

_Plaintiff’s legal brief. 


(3) In aseparate section of the brief, Defendant shall set forth all affirmative 
matters of a factual nature relied upon as a defense to Plaintiff’s action. This 
narrative statement shall be constructed in the same manner as is required 
herein for the Plaintiff’s narrative statement of facts. 


(4) In a further separate statement, Defendant shall set forth: 


(a) All facts upon which Defendant bases any alleged counterclaim, 
set-off, recoupment, or claims for declaratory, equitable or other relief 
against Plaintiff, other Defendants, or third-party Defendants, in a narra- 
tive constructed in accordance with paragraph 1(a) above, and 


(b) The legal contentions of Defendant on such subjects, constructed as 
required in paragraph 1(b) above. 


(5) Within fifteen (15) days after the service of any paragraph 3 statement, 
the party to whom it is directed shall respond in the same manner as is 
required of the Defendant by paragraph 2(a) and, if applicable, paragraph 3. 


(6) Within fifteen (15) days after the receipt of any paragraph 4 statement, 
the party to whom it is directed shall respond in the same fashion required 
of the Defendant by paragraph 2 and, if applicable, paragraph 3. 


(7) Within fifteen (15) days of the receipt of the last statement pursuant to 
paragraphs 2 through 6 of this Order, counsel for the Plaintiff and Defendant 
shall meet and review the statements of fact and contentions prepared as 
above described, and shall endeavor, by conferring as to each sentence or 
paragraph in dispute, to see whether further agreement can be arrived at on 
matters remaining in contention. Such further agreement shall also be 
reduced to writing and signed by counsel, and filed. | 


(8) Any factual contention, any legal contentions, any claim for relief or 
defense (in whole or in part) or affirmative matter not set forth in detail as 
provided hereinabove shall be deemed abandoned, uncontroverted, or with- 
drawn, as may be appropriate, in future proceedings, notwithstanding the 
contents of any pleadings or other papers on file herein, except for factual 
contentions, legal contentions, claims for relief or defenses thereto and 
affirmative matters of which a party may not be aware and could not be 
aware in the exercise of reasonable diligence at the time of filing the briefs 
and further agreement herein provided for. Any matters of which a party was 
not aware at the time of such filings and of which he could not have been 
aware in the exercise of diligence at the time of such filing may be supplied 
by a supplemental brief and may be allowed by the Court to be filed for good 
cause shown on timely motion. 
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IT iS SO ORDERED, sai oo of — iy fy 19. ? 


aT "ROBERT jt POTTER, | 
UNITED STATES DISTRICT JUDGE 


a3) 3 


. f: + 
te Soy ase OF . 
thea # tf . 
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ppendix F. Pre-Trial Order Richard L. Voorhees, Chief U.S. District 
udge. 


[Revised 8/23/88] 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 
ASHEVILLE DIVISION 
NO. A-C- 


Vs. PRETRIAL ORDER 


Nee eee Ne Se Se Ne Se Se 


The (SERVICE upon defendants according to proof of service/-REMOVAL/ 
aA cae referral or appeal) (circle one) was (obtained/filed) on the 
eee ee i ew baba 


ORDERS ARE MADE AS FOLLOWS: 


1.) Unless already filed, responsive pleadings shall be filed within TEN 
DAYS (10) of the filing of this Order. Where a defendant on a claim or 
counterclaim has filed a motion to dismiss in lieu of a responsive pleading, the 
responsive pleading shall be filed within ten (10) days of the entry of an Order 
disposing of the motion, if further responsive pleading is necessary. 


2.) All counsel should anticipate a trial within 120 Days of the filing of this 
Order. If more time is needed, counsel should miiediately notify the CLERK 
OF COURT, so that procedures as in complex cases may be adopted if needed. 
(Forms for complex cases are available through the Clerk of Court.) 


3.) DISCOVERY DEADLINE: On or before 100 Days after the filing of this 

Order, all discovery of every kind except requests tor admissions shall be 

concluded. (Filing or serving a discovery motion or demand so late that there 

is not time under the Rules to respond to it by this deadline is not in 

compliance with this Order.) Requests for extension of this deadline must be 

macey written motion (with a proposed Order) before the expiration of the 
eadline. 


4.) REQUESTS FOR ADMISSIONS DEADLINE: Requests for admissions 
may be made until one week before the first day of the term in which this case 
has been placed on a published trial calendar or otherwise set for trial by the 
Clerk of Court. 


5.) MOTIONS DEADLINE: Motions which will be dispositive of the case 
must be filed no later than three (3) weeks before the first day of the term in 
which this case has been placed on a published trial calendar or otherwise set 
for trial by the Clerk of Court or by the Court. All other motions must be filed 
no later than one (1) week before the first day of the term in which this case has 
been placed on a published trial calendar or otherwise set for trial by the Clerk 
of Court or by the Court. No motions will be allowed after that date except by 
leave of Court. The filing of a motion is not a ground for a continuance of the 
case from the trial calendar. 


6.) Within THIRTY (30) DAYS of the filing of this Order, counsel will confer 
and advise the CLERK OF COURT, in writing: 
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a.) How long they anticipate the trial will last; 
b.) Whether they desire a jury trial; and 
c.) Particulars of related cases pending i in this or any other court. 


7.) AT LEAST TEN (10) DAYS BEFORE TRIAL, counsel must issue 
subpoenas. No subpoena shall be enforced unless issued at least ten (10) days 
before the case is called for trial. 


8.) On the first day of the trial of this case, counsel for all parties shall file 
the original and two copies of the following with the Clerk of Court: 


a.) Anumbered list of exhibits; 

b.) Stipulations concerning the authenticity of as many proposed exhibits 
as possible; 

c.) Anumbered list of all proposed witnesses; 

d.) A statement of the education, experience, and qualifications of all 
expert witnesses (unless the qualifications are stipulated). 


9.) If documentary exhibits exceed 15 in number, a copy of each exhibit shall 
be inserted in a notebook or notebooks in numerical order with a tab for each 
exhibit. Three identical notebooks, or sets of notebooks, shall be provided, one 
for the Clerk of Court, one for the Judge, and one for the witnesses. 


10.) No later than one (1) week before the first day of the term in which this 
case is set for trial, counsel for all parties shall: 


a.) Meet and discuss the possibility of a settlement; 

b.) File trial briefs. Counsel need not file trial briefs in non-jury cases 
unless there are contested legal issues; 

c.) Exchange copies of exhibits or permit inspection if copying is imprac- 
tical; 

d. ) IN ALL NON-JURY CASES ALL PARTIES SHALL FILE WITH THE 
COURT PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW; 

e.) Number and become acquainted with all exhibits; and 

f.) Agree upon the issues, reduce them to writing and file three copies with 
the Court. If counsel cannot agree upon the issues, each party is directed to 
write his own version and file it with the Court in triplicate. 


11.) TRIAL BRIEFS: Failure to comply timely with 10(b), 10(d) or 10(f), will 
result in the imposition of sanctions, including a $50.00 per day fine assessed 
against the attorney. 


12.) ASSESSMENT OF JURY COSTS: Whenever a civil action scheduled 
for ajury trial is settled or otherwise disposed of in advance of the actual trial, 
then, except for good cause shown, all jurors’ costs, including marshal’s fees, 
mileage and per diem, may be ‘assessed equally against the parties or 
otherwise assessed as determined by the Court, unless the Clerk’s Office is 
notified at least one (1) full business day prior to ‘the date on which the action 
is scheduled for trial or in sufficient time to notify jurors that their presence 
will not be required. 


13.) PROPOSED JURY INSTRUCTIONS: If a jury trial has been requested, 
all counsel shall submit proposed jury instructions, with supporting citations, 
no later than the first day of trial. Additional instructions may be submitted 
during the trial as circumstances may require. 


14.) No party shall serve on any other party more than TWENTY (20) 
INTERROGATORIES (including subparagraphs) unless leave is obtained to 
propound more. The parties may agree among themselves that more than 
twenty (20) interrogatories will be answered. Any party desiring to serve 
additional interrogatories without agreement shall file a written motion 
setting forth the proposed additional interrogatories and reasons establishing 
good cause for their use. No such motion will be considered absent an 
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affirmative showing that counsel have met and have been unable to resolve 
their differences. 


_ 15.) Every response to an interrogatory or request for an admission, 
including objections, shall be preceded by the original number and complete 
text of the corresponding interrogatory or request for admission. | 


16.) Discovery Materials are Not to be filed. All Counsel are advised to 
consult the local rule which provides that while depositions, interrogatories, 
and requests for admissions, and responses thereto, must still be served on all 
parties, they are no longer to be filed unless upon Order of the Court or unless 
needed for the Court’s determination of a pending motion. The parties are 
responsible for the preservation of any and all discovery materials they may 
generate. 


MOTIONS: 


17.) Any motions seeking protection from discovery, or any objections to 
discovery requests made in response to a motion to compel, shall by accompa- 
nied by a draft proposed protective order if such order is, or will be, requested 
upon as overruling of the motion or objection. When counsel submit proposed 
protective orders, they should include a provision leaving the ultimate dispo- 
sition of protected materials subject to a final order of the Court on the 
completion of litigation. 


18.) Every motion and every response, if any, shall include, or be accompa- 
nied by, a brief written statement of the facts, law, and reasons on which the 
motion or response is based. Where a motion has been filed before entry of this 
Order, the movant MUST bring such motion into compliance with this Order 
within fourteen (14) days of the date this Order is entered. Motions not in 
compliance with this Order are subject to summary denial. 


19.) Responses to motions, if any, must be filed within fourteen (14) days of 
service of the motion, or by opening of Court on the first day of trial, whichever 
is earlier; supporting or opposing affidavits shall be filed in accordance with 
Fed. R. Civ. P. 6(d), 56(c), and 59(c). Where a motion not in compliance with this 
Order was filed before entry of this Order, the respondent shall have fourteen 
(14) days from the date the movant brings the motion into compliance to file its 
response. The provisions of Fed. R. Civ. P. 6(e) apply to motions served by mail. 


A response or request for hearing should be supported by a brief statement 
of the grounds for denying the motion, with citation of appropriate legal 
authority. If counsel need longer than fourteen (14) days to file a response, they 

shall move for leave of Court. Where a hearing is to be held on a motion the 
Court will accept responsive briefs no later than three (3) business days before 
the date on which the motion is scheduled to be heard, or within fourteen (14) 
days of service of the motion, whichever is earlier. 


20.) Hearings on motions will ordinarily be conducted ONLY: When the 
Rules of Civil Procedure require, when the papers filed in support of and in 
opposition to the motion do not provide an adequate basis for decision or when . 
the Court grants the express request of counsel for a hearing. If a party wishes 
to file additional material for consideration by the Court before the Court 
issues a ruling, such party shall move for stay of decision, including in its 
motion a statement describing the material, its relevance, and its expected 
filing date, and setting forth the reason(s) that the material is not available 
immediately. | 

21.) All motions requiring a hearing will be heard as soon as is practical. 
The Clerk will notify all parties as far in advance as possible of the date and 
time set for the hearing. 

22.) Pretrial hearings will be conducted, and further pretrial orders will be 
made, as necessary. | 
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23.) Failure to comply with these Orders which causes added delay to 
expense to the Court may result in the imposition of sanctions as provided by 
the Federal Rules of Civil Procedure. 
This. the;= estes: day Of ton ese 2 yr i or IO a3, 


By Direction: s/Richard L. Voorhees (_) 


RICHARD L. VOORHEES, 
CHIEF UNITED STATES DISTRICT JUDGE 
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Western District of North Carolina 


A 


ADMISSION TO BAR, Rule 1(a). 
Special admission, Rule 1(b). 


ATTORNEYS AT LAW. 
Admission to bar of court, Rule 1, (a). 
Special admissions, Rule 1, (b). 
Criminal cases. 
Release of information, Rule 11, (a). 
_ Fees. 
Admission to bar of court, Rule 1, (a). 
Oaths. 
Admission to bar of court, Rule 1, (a). 
Presenting judgments, orders and 


communications to judges, Rule 1, (d). 


Withdrawal of counsel, Rule 1, (c). 
B 


BONDS, SURETY. 
Civil cases. 

Cost bond, Rule 3, (a). 
Prohibited sureties, Rule 3, (d). 
Security, Rule 3, (b). 


BROADCASTING OF COURT 
PROCEEDINGS. 
Prohibited, Rule 5. 


CIVIL CASES. 
Bonds, surety. 
_ Cost bond, Rule 3, (a). 
Fees.’ , 
Filing fee, Rule 3, (a). 
Jury. 
- Opening statement to jury, Rule 9. 
Motions, Rule 8. 
Opening statements, Rule 9. 
Trial calendars, Rule 2. 


CLERK OF COURT. 
Judgments. 

Judgments grantable by clerk, Rule 6. 
Orders of court. 

Orders grantable by clerk, Rule 6. 


CRIMINAL CASES. 
Appearance by defendant. 
Forfeiture of collateral security in lieu of 
appearance, Rule 12. 
Attorneys at law. 
Release of information, Rule i bs (a). 
Collateral security. 
Forfeiture in lieu of appearance, Rule 12.: 


CRIMINAL CASES —Cont’d 
Forfeiture of collateral security in lieu of 
appearance, Rule 12. 
Recognizance. 
Release on personal recognizance, Rule 3, 
(c). 
Release of information. 
Attorneys, Rule 11, (a). 
Court personnel, Rule 11, (by: 
Widely publicized or sensational cases, Rule 
11, (c). 
Terms of court for disposition, Rule 2. 


D 


DEPOSITIONS. 
Custody and disposition, Rule 15. 
Filing, Rule 1, (f). 
DISCOVERY, Rule 10. 
Filing of papers. 
Discovery materials not to be filed ‘inldee 
ordered or needed, Rule 16. 
Time for, Rule 10. 


E 


ELIGIBILITY FOR ADMISSION TO BAR, 
Rule 1(a). 
Special admission, Rule 1(b). 


EXHIBITS. 
Custody and disposition, Rule 15. 


F 


FEES. 
Attorneys at law. 

Admission to bar of court, Rule 1, (a). 
Civil cases. 

Filing fee, Rule 3, (a). 


FILING OF PAPERS, Rule 1, (e). 
Discovery. 
Discovery materials not to be filed unless 
ordered or needed, Rule 16. 


G 


GRAND JURY. 
Sessions, Rule 13. 


- JUDGMENTS. 


Clerk of court. 
Judgments grantable * clerk, Rule 6. 
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JUDGMENTS —Cont’d 


Presenting judgments to judges, Rule 1, 


(d). 


JURY, Rule 4. 
Civil cases. 

Opening statement to jury, Rule 9. 
Examination of jurors, Rule 4. 
Grand jury. 

Sessions, Rule 13. 

List, Rule 4. 


MAGISTRATES. 
Duties. 
Additional duties, Rule 14. 


MOTIONS. 
Civil cases, Rule 8. 
Conferences, Rules 7, 8. 
Time. 
Extension of time to perform an act. 
Motion for, Rule 8, (b). 


O 


OATHS. 
Attorneys at law. 


Admission to bar of court, Rule 1, (a). 


ORDERS OF COURT. 
Clerk of court. 
Orders grantable by clerk, Rule 6. 


ORDERS OF COURT —Cont’d 
Consent orders. 

Orders grantable by clerk, Rule 6. 
Presenting orders to judges, Rule 1, (d). 


P 


PHOTOGRAPHY. 
Court proceedings. 
Prohibited, Rule 5. 


PRE-TRIAL CONFERENCES, Rule 7. 
S 


SESSIONS OF COURT, Rule 2. 


SPECIAL ADMISSION TO BAR, Rule 1(b). 


T 


TELEVISION. 
Court proceedings. 
Prohibited, Rule 5. 


TIME. 
Discovery, Rule 10. 
Motions. 
Extension of time to perform an act. 
Motion for, Rule 8, (b). 
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CIVIL JUSTICE EXPENSE AND DELAY 
REDUCTION PLAN UNDER THE 
CIVIL JUSTICE REFORM ACT 
OF 1990 


Revised December 16, 1994, with amendments received through 
September 10, 1997. 


Section Appendix — ADR Forms 

1. Differentiated case management (DCM). 

2. Early and ongoing judicial control of the Appx. esi : 
pretrial process. Stipulation for alternative dispute resolution. 

3. Discovery control; Motions practice. Curtification of AD Riscssion!| 

4, Alternative dispute resolution program. 

5. Other features. Index follows Rules. 


Section 1. Differentiated case management (DCM). 


I. General provisions. 

A. Purpose. | ! 

In developing our plan, we have considered each of the Advisory Group 
recommendations. We have considered each of the litigation management, cost 
and delay reduction principles, guidelines, and techniques specified in 28 
U.S.C. § 473. 

The “Differentiated Case Management” (“DCM”) system adopted by the 
Court is intended to permit the Court to manage its civil docket in the most 
effective manner, to reduce costs, and to avoid unnecessary delay without 
compromising the independence or the authority of either the judicial system 
or the individual Judge. The underlying principle of the DCM system is to 
make access to a fair and efficient court system available and affordable to all 
citizens. 

B. Definitions. 

1. “Differentiated Case Management” (“DCM”) is a system providing for 
management of cases based on case characteristics. This system operates on 
each case from filing through completion — that is, from the date a case enters 
the court system until the date of entry of judgment or the dispositive order. 
The system is marked by the following features: the Court reviews and screens 
civil case filings and appeals, and channels cases to processing “tracks” which 
provide an appropriate level of judicial, staff, and attorney attention; civil 
cases having similar characteristics are identified, grouped, and assigned to 
designated tracks; each track employs a Case Management Plan tailored to the 
general requirements of similarly situated cases; and provision is made for the 
initial track assignment to be adjusted to meet the special needs of any 
particular case. 

2. “Judicial Officer” is either a United States District Judge, a United States 
Magistrate Judge, or a United States Bankruptcy Judge. 

3. “Initial Attorneys Conference” (“IAC”) is the first required conference in 
which counsel for all parties shall confer. During this conference counsel shall 
discuss and agree upon, if possible, the following matters: track assignments, 
whether the case is suitable for reference to ADR, the type and extent of 
discovery, the setting of a discovery cut-off date, deadline for filing motions, 
and the dates of anticipated hearings and trial. 

4. “Certificate of Initial Attorneys Conference and Proposed Case Manage- 
ment Plan” is a document to be signed and filed by counsel for all parties 
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confirming that the Initial Attorneys Conference has been held and setting 
forth the understandings of counsel both as to the matters required to be 
discussed and as to any other matters germane to the handling of the case. If 
counsel fail to agree on a proposed case management plan, they shall state on 
. their filed certificate the reasons for failure to reach agreement and each party 
shall file individually a proposed case management plan. 

5. “Initial Pretrial Conference” (“IPC”) is the first required conference 
conducted by the Judicial Officer, preferably the trial judge. At this conference 
the track assignment, Alternative Dispute Resolution, and discovery are 
discussed. Discovery and motion deadlines and the dates of anticipated 
hearings are set. 

6. “Case Management Plan” (“CMP”) is the plan adopted by the Judicial 
Officer at the Initial Pretrial Conference. The CMP shall be filed forthwith. It 
shall include the determination of track assignments, whether the case is 
suitable for reference to ADR, the type and extent of discovery, the setting of a 
discovery cut-off date, deadline for filing motions, and the dates of anticipated 
BESTE: 

“Court” is the United States District Judges, United States Bankruptcy 
ie the United States Magistrate Judges, and Clerk of Court personnel. 

8. “Dispositive Motion” is a motion to dismiss pursuant to Civil Rule 12(b), 
motion for judgment on the pleadings pursuant to Civil Rule 12(c), motion for 
summary judgment pursuant to Civil Rule 56, or any other motion which, if 
granted, would result in the entry of judgment or dismissal, dispose of any 
claims or defenses, or terminate the litigation. 

9. “Discovery Cut-Off is that date by which all responses to written 
discovery shall be due according to the Federal Rules of Civil Procedure and by 
which all depositions shall be concluded. 

C. Date of application. 

This Plan is effective October 1, 1993. It will apply to all cases filed after that. 
date and may, in the discretion of individual Judicial Officers, apply to earlier 
filed cases. 

D. Conflicts with other rules. 

If any provision in this Plan conflicts with any Local Rules adopted by the 
United States District Court for the Western District of North Carolina, then 
the Rules in this Plan shall control. 

Il. Tracks, evaluation, and assignment of cases. 

A. Number and types of tracks. 

1. “Expedited” — Cases on the Expedited Track shall be completed within 
six (6) months or less after filing, and shall have a discovery cut-off no later 
than three (3) months after filing of the CMP. Discovery guidelines for this 
track include: no more than fifteen (15) single-part interrogatories per party, 
no more than one (1) fact witness deposition per party without prior approval 
of the Court or mutual consent of the parties, and such other discovery, if any, 
as he be provided for in the CMP. 

“Standard” — Cases on the Standard Track shall be completed within 
eek (12) months or less after filing, and shall have a discovery cut-off no 
later than nine (9) months after filing of the CMP. Discovery guidelines for this 
track include: no more than twenty (20) single-part interrogatories per party 
and no more than six (6) fact witness depositions per party without prior 
approval of the Court or mutual consent of the parties. 

3. “Complex” — Cases on the Complex Track shall have a presumptive case 
completion date of no more than twenty-four (24) months after filing and 
pee limitations and cut-off shall be established in the CMP. 

“Administrative” — Cases on the Administrative Track shall be referred 
rey Clerk of Court personnel directly to a Magistrate Judge for disposition or a 
memorandum and recommendation, and shall be completed within three (3) 
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months of filing. A CMP is not ordinarily utilized in this track. Discovery 
guidelines for this track include no discovery without prior leave of Court. Such 
cases shall normally be determined on the pleadings or by motion. 

5. “Mass Torts” — Cases on the Mass Torts Track shall be treated in 
accordance with a special CMP adopted by the Court. 

B. Evaluation. 

The Court shall consider and apply the following factors in assigning cases 
in.a particular track: 

. Expedited. 

. Legal Issues: Few and clear 

. Required Discovery: Limited 

. Number of Real Parties in Interest: Few 

. Number of Fact Witnesses: Up to five (5) 

. Expert Witnesses: None 

Likely Trial Days: Less than three (3) 

. Suitability for ADR: High 

. Character and Nature of Damage Claims: Usually a fixed amount 
. Standard. 7 

. Legal Issues: More than a few, some settled 

. Required Discovery: Routine 

Number of Real Parties in Interest: Up to five (5) 

. Number of Fact Witnesses: Up to ten (10) 

Expert Witnesses: No more than three (3) 

Likely Trial Days: No more than ten (10) 

. Suitability for ADR: Moderate to high 

Character and Nature of Damage Claims: Routine 
Complex. 

Legal Issues: Numerous, complicated, and possibly unique 
Required Discovery: Extensive 

Number of Real Parties in Interest: More than five (5) 
Number of Fact Witnesses: More than ten (10) 

Expert Witnesses: More than three (3) 

Likely Trial Days: More than ten (10) 

. Suitability for ADR: Moderate 

. Character and Nature of Damage Claims: Usually requiring expert 
testimony | 

4, Administrative. 

Cases that, based on the Court’s prior experience, are likely to result in 
default or consent judgments or can be resolved on the pleadings or by motion. 

5. Mass Torts. 

Litigants are extensive in number or include class actions. Factors to be 
considered for this track shall be identified in accordance with a special CMP 
adopted by the Court. 

C. Assignment of cases. 

Magistrate Judges shall be assigned as trial judges for civil cases in the same 
manner and to the same extent as District Court Judges, provided that any 
party may elect, in writing, to exercise the right to trial by a District Court 
Judge as.protected by Article III of the United States Constitution and 28 
U.S.C. § 636. This provision is known as an “opt out” election, which must be 
exercised in writing within ten (10) days of the filing of the last required 
pleading. 


boa AO QO OM WDE HO BO OD WEI ho 0 OP 


Section 2. Early and ongoing judicial control of the pretrial process. 


I. Planning the progress of the case. 
A. Pretrial activity: Early assessment/pretrial case management. 
1.- Initial attorneys conference (IAC). The IAC is to be held within fifteen (15) 
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days of the filing of the last required responsive pleading. Within five (5) days 
after the IAC, counsel shall sign and file the Certificate of Initial Attorneys 
Conference and Proposed Case Management Plan. 

2. Initial pretrial conference (IPC). The IPC is to be held within thirty (30) 
days after the filing of the Certificate of Initial Attorneys Conference and 
Proposed Case Management Plan. The Judicial Officer to whom a civil case is 
assigned shall manage the pretrial activity of the case through direct involve- 
ment in the establishment, supervision, and enforcement of an order setting a 
plan for discovery and a schedule for disposition of each case. The Judicial 
Officer shall convene and conduct the IPC as contemplated by proposed Rule 
16, Federal Rules of Civil Procedure, and undertake the following: 

a. Rule on such pending motions as are ripe for disposition, including 
motions filed with pleadings, and schedule for disposition other pending or 
anticipated motions; 

b. Inquire as to the possibility of settlement; 

c. Determine whether the case is appropriate for ADR; 

d. Evaluate and assign the case to an appropriate DCM track or identify the 
case as an exception to the DCM system; 

e. Inquire as to anticipated dispositive motions; 

f. Fix parameters for discovery by setting the number of depositions and 
interrogatories, sequence of discovery, and discovery schedule tailored to each 
specific case; 

g. Establish an appropriate schedule for designating expert witnesses, 
consistent with the discovery schedule, to provide sufficient time for all parties 
to implement discovery mechanisms with regard to the designated expert 
witnesses; 

h. Approve any consent order which may be presented by counsel for the 
parties relating to these subsections I.A. and B., unless the Court finds the 
terms of the proposed consent order to be unreasonable: 

i. Enter a pretrial order setting a realistic trial date, and adopting the CMP, 
and including orders with respect to matters set forth in this subsection and 
covered by current pretrial orders utilized in this District; and | 

B. Setting early and firm trial dates. | 

Consistent with the concept of individualized case management adopted by 
the Plan, the Judicial Officer presiding at the IPC shall set an appropriate trial 
date consistent with the track system set forth as follows: 

1. “Expedited” — Cases on the Expedited Track shall be completed within 
ahs (6) months or less after filing. 

“Standard” — Cases on the Standard Track shall be completed within 
rah (12) months or less after filing. 

3. “Complex” — Cases on the Complex Track shall have a presumptive case 
completion date of no more than twenty-four (24) months after filing. 

4. “Administrative” — Cases on the Administrative Track shall be com- 
pleted within three (3) months of filing. 

5. “Mass Torts” — Cases on the Mass Torts Track shall be completed on a 
date set after consultation with attorneys of record. 

C. Settlement conferences. 

1. Mandatory Consideration. See Section Four of the Plan, (V)(A). 

2. Mandatory Attendance by Representatives With Full Authority to Effect 
Settlement. See Section Four of the Plan, (V)(B). © 

3. Mandatory Settlement Conference. See Section Four of the Plan, (1)(A). 

4. Presiding Judicial Officer. Any Judicial Officer of the District, including 
the Judicial Officer to whom the case is assigned for disposition, may preside 
over a settlement conference convened by the Court. 

D. Representation by attorney with authority to bind at the IPC and interim 
pretrial conferences. 
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1. Authority to bind on specific topics. Participating attorneys will be 
required to have authority to bind their clients on the following matters at the 
IPC and any other pretrial conferences: 

a. Whether any issue exists concerning jurisdiction over the subject matter 
or the person, or concerning venue; : 

b. Whether all parties have been properly designated and served; 

c. Whether all counsel have filed appearances; 

d. Whether any issue exists concerning joinder of parties or claims; 

e. Whether any party contemplates adding further parties; 

f. The factual bases and legal theories for the claims and the defenses 
involved in the case; 

g. The type and extent of damages being sought; 

h. Whether any question exists concerning appointment of a guardian ad 
litem, next friend, administrator, executor, receiver, or trustee; 

i. The extent of discovery undertaken to date; © 

j. The extent and timing of anticipated discovery, including, in appropriate 
cases, a proposed schedule for depositions, requests for production or admis- 
sions, interrogatories, and the identification of all documents and information 
which the parties will voluntarily produce; 

k. Identification of anticipated witnesses or persons then known to have 
pertinent information; 

1. Whether any discovery disputes are anticipated; 

m. The time reasonably expected to be required for completion of all 
discovery; : 

n. The existence and prospect of any pretrial motions, including dispositive 
motions; 

_0. Whether a trial by jury has been demanded in a timely fashion; | 

p. Whether it would be useful to separate claims, defenses, or issues for trial 
or discovery; 

q. Whether related actions in any court are pending or contemplated; 

r. The estimated time required for trial; 

s. Whether special verdicts will be needed at trial and, if so, the issues 
verdict forms will have to address; 

t. A report on settlement prospects, including the prospect of disposition 
without trial through any process, the status of settlement negotiations, and 
the advisability of a formal mediation or settlement conference either before or 
at the completion of discovery; | 

-u. The advisability of court ordered mediation or early neutral evaluation 
proceedings, where available; 

v. The advisability of a court appointed expert or master to aid in adminis- 
tration or settlement efforts; and 

w. Whether the parties object to trial by a Magistrate Judge. 

2. Additional matters by specific order. By specific order, a Judicial Officer 
may also require participation in a settlement conference immediately after 
the IPC. The Judicial Officer may also require consideration of any other 
matters that appear likely to further the just, speedy, and inexpensive 
resolution of the case, including notification to the parties of the estimated fees 
and expenses likely to be incurred if the matter proceeds to trial. 

3. Attendance of party. In addition to attendance by counsel, the Judicial 
Officer may require the attendance or availability of the parties. 

Il. Final pretrial conference. 

A. Scheduling. | ' 

It is not anticipated that a final pretrial conference will be necessary, and it 
is not mandatory. However, a final pretrial conference may be held no more 
than thirty (30) days before trial if ordered by the Court ex mero motu or upon 
motion of counsel. 
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B. Individuals attending. cay 
Lead trial counsel, or court approved designee for each party with authority 
to bind the party, shall be present. . 


Section 3. Discovery control; Motions practice. 


I. Controlling the extent and timing of discovery. 

A. Setting discovery deadlines. 

1. DCM Tracks 

a. “Expedited” — shall have a discovery cut-off no later than three (3) 
bate after filing of the CMP. 

b. “Standard” — shall have a discovery cut-off no later than nine (9) months 
after filing of the CMP. 

c. “Complex” — shall have the discovery cut-off established in the CMP. 

‘ “Administrative” — Discovery guidelines for this track include no discov- 
ery without prior leave of Court. 

e. “Mass Torts” — Discovery in cases on the Mass Torts Track shall be 
treated in accordance with a special CMP adopted by the Court. 

2. Counsel must initiate discovery requests and notice or subpoena deposi- 
tions sufficiently in advance of the discovery cut-off date so as to comply with 
the CMP. Discovery requests that seek responses or schedule depositions after 
the discovery cut-off are not enforceable except by order of the Court for good 
cause shown. Notwithstanding the foregoing, a party seeking discovery will 
not be deemed to be in violation of the discovery cut-off if all parties consent to 
delay furnishing the requested discovery until after the cut-off date. For 
example, a deposition should be allowed to be concluded if it were commenced 
prior to the cut-off date and adjourned because it could not reasonably be 
resumed until an agreed date beyond the discovery cut-off. However, the 
parties may not, by stipulation and without the consent of the Court, extend 
the discovery cut-off to a date later than ten (10) days before trial. 

B. Attorney/party signatures for requests to extend discovery deadlines. 

Attorneys may, by motion, request the Court to allow more discovery time. 
Signatures of parties will not be required. 

C. Limits on use of discovery (interrogatories, depositions, etc.) 

Discovery Guidelines shall be set in the CMP and shall conform to the 
guidelines for the DCM case track as set forth in SECTION ONE, II. A. and B. 
and SECTION THREE, I. A. 

- D. Methods of resolving discovery disputes / certification of efforts to resolve 
isputes. 

Every motion or other application relating to discovery must include 
certification by counsel that the parties have made a reasonable, good faith 
effort to resolve the discovery dispute to which the motion or application 
pertains. 

EK. Pre-discovery disclosure of core information/other cooperative discovery 
evices. 

Identification of all discovery, including documents and information which 
the parties will voluntarily produce without the necessity of formal discovery, 
will be provided no later than the date of the IPC. 

II. Motions practice. 

A. Motions practice in the context of the discovery — Case management 
process. 

All motions, except tatiOns in limine and motions to continue, shall be filed 
with memoranda of law no later than thirty (30) days following the date set for 
completion of discovery. 

B. Form and length of motions. 

1. Each party opposing a motion may serve and file a memorandum in 
opposition within twenty (20) calendar days after service of the motion. 
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2. The moving party may serve and file a reply memorandum in support of 
its motion within ten (10) calendar days after service of the memorandum in 
opposition. 

3. Motions will be decided without oral argument unless a motion for oral 
argument is granted by the Court. The Judicial Officer may grant or deny the 
requested relief for failure of any party to attend the hearing. 

4. Motions which, 7 

a. are filed prior to the filing of the last responsive pleading and 

b. have the effect of tolling the progress of the case pending disposition of 
such motions (for example, Rule 12(b)(6) motions filed prior to and separately 
from an answer) 
shall be ruled on by the Court within thirty (30) days. 

5. Attorneys must sign all motions, including motions to continue. Signa- 
tures of the parties will not be required. | 

C. Status reports. ter 

In any civil case where a motion or bench trial has been under advisement 
by the Court for a period in excess of sixty (60) days, the Clerk of Court shall, 
in writing, advise the Judicial Officer to whom the case is assigned of the status 
of the motion. The Clerk of Court shall supply a copy of status reports to the 
parties affected. 


Section 4. Alternative dispute resolution program. 
(Amended December 16, 1994) 


I. Mandatory alternative dispute resolution (ADR). 

A. Mandatory mediated settlement conference. All parties to civil actions 
filed on or after January 1, 1995, in the United States District Court for the 
Western District of North Carolina are required to attend a Mediated Settle- 
~ment Conference. 

B. Selection of alternative ADR procedure. Recognizing that certain lawsuits 
may best be resolved by utilizing a technique for alternative dispute resolution 
other than a mediated settlement conference, the Judicial Officer may, at the 
request of and with the consent of the parties, order the parties, their attorneys 
and other persons with authority to settle the action to attend and participate 
in another ADR procedure in lieu of the mandatory mediated settlement 
conference, including without limitation, arbitration, summary jury trial, 
mini-trial and early neutral evaluation (“Alternative ADR Procedures”). . 

C. Cases not suitable for ADR. These rules for mandatory ADR shall not 
apply to habeas corpus proceedings or other actions for extraordinary writs, 
appeals from rulings of administrative agencies, forfeitures of seized property, 
nd bankruptcy appeals. The Judicial Officer may determine, either sua sponte 
or on application of any party, that any other case is not suitable for ADR, in 
which case no ADR procedure will be ordered. 

II. Rules applicable to selected proceeding. 

A. Time for proceeding. Within 30 days after the deadline for discovery 
under Section Three above, the parties shall file with the court a Stipulation 
for Alternative Dispute Resolution, at which time the Judicial Officer shall 
enter an Order for Alternative dispute Resolution. In the event a Stipulation 
for Alternative Dispute Resolution is not timely filed by the parties, the Order 
for alternative Dispute Resolution will specify Mediated Settlement Confer- 
ence as the designated ADR procedure. The selected ADR proceeding shall be 
completed no later than the earlier of 90 days after entry of the Order for 
Alternative Dispute Resolution or the appearance of the case on.a trial 
calendar. 

B. Rules for proceeding. Upon entry of the Order for Alternative Dispute 
Resolution, the case shall proceed as follows: 
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1. If a Mediated Settlement Conference is ordered, the ADR proceeding 
shall be governed by and a mediator shall be selected in accordance with the 
Rules Governing Mediated Settlement Conferences In Superior Court Civil 
Actions promulgated from time to time by the North Carolina Supreme Court 
pursuant to N.C.G.S. § 7A-38 (the “Mediation Rules”), and by the supplemental 
rules set forth in Paragraph IV below. 

a. Wherever the Mediation Rules refer to “Senior Resident Superior Court 
Judge” and “Administrative Office of the Court” it shall mean “Judicial Officer” 
and “Clerk of the United States District Court,” respectively. 

b. Rule 3(a) of the Mediation Rules is modified to permit the mediated 
settlement conference to be held in an appropriate facility anywhere in the 
division in which the case is pending. 

c. In the event that the Mediation Rules conflict with the other rules 
contained in this Plan or other Local Rules adopted by the United States 
District Court for the Western District of North Carolina, then the rules in this 
Plan or in the Local Rules shall control. 

2. If an Alternative ADR Procedure is ordered, the ADR proceeding shall be 
governed by these Rules and by such other procedural rules submitted by the 
parties and approved by the Judicial Officer. The rules submitted by the 
parties shall include, in addition to rules regarding the actual proceeding, 
provisions setting a deadline for completion of the proceeding; the location for 
the proceeding; pre-proceeding submissions; and the method for selection and 
compensation of an arbitrator, evaluator or other “neutral” to preside over the 
proceeding (“Neutrals”). 

_ 38. Nothing in this Alternative Dispute Resolution Program shall be deemed 
to override the Federal Arbitration Act or any other provision of the United 
States Code. | 

4. The Judicial Officer may, either sua sponte or on application of any party, 
permit exceptions or deviations from these Rules. 

III. General rules applicable to alternative ARR procedures. 

A. Nonbinding nature. No ADR proceeding is binding unless the parties 
agree otherwise. ADR proceedings under these Rules shall not impair the right 
of the litigants to demand trial. 

B. No delay of other proceedings. The ADR proceeding shall not be cause for 
the delay of other proceedings in the case, including but not limited to the 
conduct or completion of discovery, the filing or hearing of motions, or the trial 
of the case, except by order of the Judicial Officer. 

C. Inadmissibility of ADR proceedings. ADR proceedings and information 
relating to or disclosed during those proceedings shall be governed by Rule 408 
of the Federal Rules of Evidence. A Neutral may not be deposed or called as a 
witness to testify at any subsequent proceeding concerning anything said or 
done in an ADR proceeding. The Neutral’s notes are privileged and not subject 
to discovery. 

D. No record made. There shall be no record made of any proceedings under 
these Rules, unless the parties have stipulated to binding arbitration, mini- 
ve or summary jury trial, in which case any party may request that a record 

e made. 

KE. Ex parte communication prohibited. There shall be no ex parte commu- 
nication between the Neutral and any counsel or party on any matter touching 
the proceeding, except with regard to scheduling matters. Nothing in this Rule 
prevents the Neutral from engaging in ex parte communications, with consent 
of the parties, for the purpose of assisting settlement negotiations. 

F. Immunity of the neutral. A Neutral acting pursuant to these Rules shall 
have judicial immunity in the same manner and to the same extent as a judge 
of the U.S. District Court. 

G. Attendance. If a binding Alternative ADR Procedure is selected, the 
parties and their counsel may determine who shall be required to attend the 
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ADR proceeding. Unless otherwise recommended by the parties and approved 
by the Judicial Officer, in addition to counsel of record, the following persons 
shall physically attend any nonbinding Alternative ADR Procedure: - 

1. All individual parties; or an officer, director or employee having authority 
to settle the claim for a corporate party; or in the case of a governmental 
agency, a representative of that agency with full authority to negotiate on 
behalf of the agency and to recommend settlement to the appropriate decision- 
making body of the agency; and . 

2. For any insured party against whom a claim is made, a representative of 
the insurance carrier who is not such carrier’s outside counsel and who has full 
authority to settle the claim. 

__ Aparty or person required to attend who resides more than 200 miles by the 
usual highway route may appear at the Alternative ADR Procedure, with the 
Judicial Officer’s prior consent, through telephone communication. 

H. Use of subpoena. Any party may cause a subpoena to be issued pursuant 
to Rule 45 of the Federal Rules of Civil Procedure to compel attendance of a 
witness at the ADR proceeding. 

I. Indigent cases. No party found to be indigent by the Court for the 
purposes of these rules shall be required to pay a court-appointed Neutral. If 

a party has not previously been found to be indigent, that party may apply to 
the Judicial Officer or designee for a finding of indigency and to be relieved of - 
the obligation to pay his or her share of the compensation due. Such a motion 
shall be heard no later than 10 days before the hearing or conference. If a party 
is found to be indigent, the Neutral’s fee shall be reduced by the indigent’s 
proportionate share rather than requiring the other parties to make up the 
difference. 

J. Sanctions for failure to attend alternative ADR procedure. If a person fails 
to attend a duly ordered Alternative ADR Procedure without good cause, the 
Judicial Officer may impose upon the party or his principal any lawful 
sanction, including but not limited to the payment of attorneys’ fees, neutral 
fees and expenses incurred by persons attending the procedure; contempt; or 
any other sanction authorized by Rule 37(b) of the Federal Rules of Civil 
Procedure. 

_K. Neutral’s report of outcome. Within seven (7) days of the conclusion of the 
ADR proceeding, the Neutral shall file a report with the Court certifying the 
outcome of the proceeding on a form provided by the Clerk of Court. 

IV. Supplemental rules for mediated settlement conferences. 

In addition to the Mediation Rules, the following rules shall also apply to 
mediated settlement conferences in the Western District: 

A. No record made. There shall be no record made of any proceedings under 
these rules. | 

B. Telephonic attendance. A party or person required to attend who resides 
more than 200 miles by the usual highway route may appear at the mediated 

settlement conference, with the Judicial Officer’s prior consent, through 
telephone communication. 

C. Mediator’s report of outcome. The mediator’s report required by the 
Mediation Rules shall be issued within seven (7) days of the conclusion of the 
Mediated Settlement Conference on a report provided by the Clerk of Court. 

V. Judicial settlement conferences. 

A. Mandatory consideration. The Judicial Officer to whom a case is assigned 
may, at any time, order the parties to participate in a settlement conference to 
be convened by the Court. Any party may also file a request for a settlement 
conference. 

B. Mandatory attendance by representatives with full authority to effect 
settlement. At the time of the conference, attorneys for all parties and either 
the party or a person with the full authority to settle all pending claims must 
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be present. For purposes of this rule, the “person with full authority to settle” 
shall not be the attorney. ; 

C. Presiding judicial officer. Any Judicial Officer of the District other than 
the Judicial Officer to whom the case is assigned for disposition may preside 
over a settlement conference convened by the Court. 


Section 5. Other features. 


I. Pro se prisoner and social security cases. 

This Plan excludes from consideration pro se prisoner and social security 
cases. 

II. Faxed filings. 

Filing by facsimile machines will be allowed as approved by the Judicial 
Conference of the United States. 

III. Telephone conferences. | 

Initial pretrial conferences, motions hearings, and other conferences are 
authorized to be held by telephone in the discretion of the Judicial Officer, 
provided that this practice will reduce expense or delay. 

IV. Court technology committee. 

A Court Technology Committee will be established to serve as a standing 
committee of the Western District. It shall keep the Court informed regarding 
new available technologies which would promote efficiency and assist in 
reducing cost and delay in the judicial system. The Chief Judge shall appoint 
members to said committee to serve discretionary terms. 

V. Local rules. 

All Local Rules of the Western District of North Carolina shall be amended 
to incorporate this Plan. 

VI. Additional court personnel. . 

The Court will work toward the addition of two additional District judge- 
ships and two additional Magistrate judgeships. The Court will urge the 
Administrative Office of the Court to allow the hiring of additional deputy 
clerks of court to reach and maintain a 100% staff allotment. 
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APPENDIX — ADR FORMS 


UNITED STATES DISTRICT COURT WESTERN DISTRICT 
OF NORTH CAROLINA 


PLAINTIFF CASE NO. 
VS 
DEFENDANT 


STIPULATION FOR ALTERNATIVE DISPUTE RESOLUTION 


The parties to this action, and other persons having authority to settle this 
case, hereby agree to utilize the following ADR proceeding pursuant to the 
Civil Justice Expense and Delay Reduction Plan for the Western District of 
North Carolina. The parties have made the following selection: 


[| Mediated Settlement Conference: Mediator’s Name: 


Mediator’s Address: 
Phone: ( ) - Rate of compensation: $ per hour. 
[] Summary Jury Trial _] Arbitration ; 


LJ Early Neutral Evaluation [| Other: 


It is hereby certified that the parties have stipulated to the above ADR 
program and that the parties have agreed to be responsible for the rate of 
compensation and other expenses associated with the program. 


Plaintiff(s) Attorney(s) Defendant(s) Attorney(s) 
unr ne Name: 
Ne pe. Signature: 
eee Ct CNNaamee: 
fee ee Signature: 
ee eee SS Name: 
eee «Signature: 

COURT APPROVAL 


IT IS HEREBY ORDERED that this case is referred to the Alternative 
Dispute Resolution procedure as stipulated to by all the parties. Plaintiff's 
counsel are directed to file a notice with the court upon the conclusion of the 
Alternative Dispute Resolution proceeding advising the court as to the status 
of the case. 

rem day of «SD 


United States District Court Judge 
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UNITED STATES DISTRICT COURT WESTERN DISTRICT © 
OF NORTH CAROLINA 


CERTIFICATION OF ADR SESSION 


PLAINTIFFS), 
VS | CASE NO: 


DEFENDANT(S) 
Instructions: This certificate shall be filed by the mediator or by the plaintiff, 
and served upon all parties, upon completion of the ADR process. 


I hereby certify that the parties have held an Alternate Dispute Resolution 
SORELOLAOID ty ee et een es 


The ADR session was: 

Mediation Session 

Early Neutral Evaluation Session 
Settlement Officer 
Other (Describe type of session). 


The following individuals, parties, corporate representatives, and/or claims 
professionals attended and were available to participate in the session, and the 
appropriate individuals possessed the requisite settlement authority: 


_____ All individual parties and their counsel. 
Designated corporate representatives. 
Required claims professionals. 

Other (Describe). 
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The following individuals, parties, corporate representatives, and/or claims 
professionals failed to appear and/or failed to participate as ordered: 


The outcome of the ADR session was: 


The case has been completely settled. Counsel will promptly notify 
the Court of settlement by the filing of a settlement agreement signed by 
the parties within ten (10) days of the filing of this report. 


The case has been partially resolved. Counsel will file a joint 
stipulation regarding those claims which have been resolved within ten 
(10) days of the filing of this report. The report shall also contain a brief | 

summary of the issues which remain for the Court to resolve. 


The parties have reached an impasse. 


I certify that the above is a true and accurate statement of the result of the 
ADR process and that all parties of record have received a copy of this report. 


Name of Mediator or Date 
Plaintiff's Counsel 


Signature of Mediator or 
Plaintiff’s Counsel 
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Index to Rules for Western District Civil Justice Expense 
| and Delay Reduction Plan 


A 


ALTERNATIVE DISPUTE RESOLUTION. 

Attendance, Rule Four, III, G. 

Ex parte, Rule Four, IT], E. 

Forms, Appx. | 

Immunity of the neutral, Rule Four, III, F. 

Inadmissibilty of ADR proceedings, Rule 

Four, III, C. 

Indigent cases, Rule Four, III, I. 

Judicial settlement conferences. 
Mandatory attendance, Rule Four, V, B. 
Mandatory consideration, Rule Four, V, A. 
Presiding judicial officer, Rule Four, V, C. 

Mandatory alternative dispute 

resolution. . 
Cases not suitable for ADR, Rule Four, I, C. 
Mediated settlement conference, Rule Four, 

I, A. 
Selection of alternative ADR procedure, 
Rule Four, I, B. 

Neutral’s report of outcome, Rule Four, 

rok. 

No delay of other proceedings, Rule Four, 

II, B. 

Nonbinding nature, Rule Four, III, A. 

No record made, Rule Four, III, D. 

Rules applicable to selected proceeding. 
Proceeding rules. 

Generally, Rule Four, II, B. 

Time for proceeding, Rule Four, II, A. 

Sanctions for failing to attend 

procedure, Rule Four, III, J. 

Subpoena use, Rule Four, III, H. 

Supplemental rules. 

Mediator’s report of outcome, Rule Four, IV, 
C. 

No record made, Rule Four, IV, A. 

Telephone attendance, Rule Four, IV, B. 


C 


COURT PERSONNEL. 
Additional court personnel, Rule Five, VI. 


COURT TECHNOLOGY COMMITTEE, 
Rule Five, IV. 


D 


DIFFERENTIATED CASE 
MANAGEMENT. 
Application dates, Rule One, I, C. 
Case tracks and assignments. 
Assignment of cases, Rule One, II, C. 
Evaluation, Rule One, II, B. 


DIFFERENTIATED CASE 
MANAGEMENT —Cont’d 
Case tracks and assignments —Cont’d 

Number of tracks, Rule One, II, A. 

Types of tracks, Rule One, II, A. 
Conflicts with other rules, Rule One, I, D. 
Definitions, Rule One, I, B. 

Purpose of provision, Rule One, I, A. 


DISCOVERY CONTROL. 

Discovery extension deadlines, Rule 
Three, I, B. ( 

Dispute resolution methods, Rule Three, I, 
D. 

Limits on use of discovery, Rule Three, I, 
C; 

Pre-discovery disclosure of core 
information, Rule Three, I, E. 

Setting, Rule Three, I, A. 


F 
FAX FILING, Rule Five, IL 


FILING. 
Fax filings, Rule Five, II. 


J 
JUDICIAL CONTROL OF PRETRIAL 
PROCESS. 
Planning. 


Early assessment, Rule Two, I, A. 
Final pretrial conference. 
Individuals attending, Rule Two, II, B. 
Scheduling, Rule Two, II, A. 
Firm trial dates, Rule Two, I, B. 
Interim pretrial conferences. 
Representation by attorney with 
authority to bind, Rule Two, I, D. 
Pretrial case management, Rule Two, I, A. 
Setting early trial dates, Rule Two, I, B. 
Settlement conferences, Rule Two, I, C. 


L 
LOCAL RULES, Rule Five, V. 
M 


MOTIONS PRACTICE. 

Form and length of motions, Rule Three, 
II, B. 

In the context of discovery, Rule Three, II, 
A. 
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CIVIL JUSTICE EXPENSE UNDER THE CIVIL REFORM ACT 


~~ 


MOTIONS PRACTICE —Cont’d Ss 
Status reports, Rule Three, II, C. 


SETTLEMENT CONFERENCES, Rule 
P Mtwo,leCe 


- SOCIAL SECURITY CASES, Rule Five, I. 
PRISONS AND PRISONERS. o se S, Rule Five 


Pro se prisoners, Rule Five, I. 
PRO SE PRISONERS, Rule Five, I. 


T 


TELEPHONE CONFERENCES, Rule Five, 


R II. 
REPORTS. 
Mediator’s report of outcome, Rule Four, 
IV, C. 
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Rule 


1007-1. 
1007-2. 
1007-3. 


1014-2. 
1017-2. 


1074-1. 
2002-1. 
2014-1. 


2015-5. 
2016-1. 
2090-1. 
2091-1. 


3001-1. 


3016-1. 
3018-1. 
4001-1. 
4002-1. 
4003-1. 
4003-2. 


4071-1. 
5009-1. 
5011-2. 


7003-1. 
7016-1. 


7026-1. 
7030-1. 


7067-1. 


RULES OF THE UNITED STATES 
BANKRUPTCY COURT FOR THE 
WESTERN DISTRICT OF 
NORTH CAROLINA 


Revised June 30, 1995, with amendments 
received through September 10, 1997. 


Local Bankruptcy Rules 


Documents filed with the petition. 
Master mailing matrix. 

Compliance with statement of inten- 
tions. 

Transfers of venue within district. 
Debtor’s failure to appear at first 
meeting of creditors. 

Petition filed by a corporation. 
Service of papers in Chapter 11 cases. 
Applications for employment of pro- 
fessionals. 

Claims docket. 

Professional fee applications. 
Representation of business entities. 
Extent of an attorney’s duty to repre- 
sent. 

Filing of claims in chapter 13 proceed- 
ings. 

Motion to extend exclusivity period. 
Chapter 11 balloting. 

Motions for relief from stay. 

Assets in need of trustee attention. 
Exemption election. 

Lien avoidance in chapter 13 proceed- 
ings. 

Direct creditor communication with 
chapter 13 debtors. 

Trustee’s duty to file final report. 
Abstention. 

Adversary proceeding cover sheet. 
Limitation of application of Federal 
Rule of Civil Procedure 16(b) to bank- 
ruptcy cases. 

Limitation of application of Federal 
Rule of Civil Procedure 26 to bank- 
ruptcy cases. 

Limitation of application of Federal 
Rule of Civil Procedure 30 to bank- 
ruptcy cases. 

Deposit and investment of funds held 
by clerk. 


Rule 

9006-1. 
9013-1. 
9013-2. 


Time limits. 

Motions practice. 

Briefs in adversary proceedings and 
contested matters. 

Settlements of adversary proceedings. 
Tender of judgments and orders. 
Service of papers on the bankruptcy 
administrator. 


9019-1. 
9021-1. 
9035-1. 


Summary of Changes to Local Rules (10/1/94). 


Local Forms 


Form 
1. Notice of Motion for Change of Venue and 
Opportunity for Hearing. 

Motion for admission pro hac vice. 

. Order for admission pro hac vice. 

. Notice of opportunity for hearing. 

. Notice of hearing. 

. Notice to individual consumer debtor. 

. Ex parte motion for order shortening no- 

tice. 

8. Order shortening notice. 

9. Form for tender of order or judgment. 

10. Disclosure of compensation of attorney for 
debtor (Rule 2016). 

11. Disclosure to debtor(s) of attorneys fee 
procedure for Chapter 13 cases in the 
United States Bankruptcy Court for 
the Western District of North Caro- 
lina. - 

12. Summary of prior fee applications. 

13. Chapter 11 operating order. 

14. Monthly status report. 

15. Chapter 11 monthly post-confirmation re- 
port. 

16. Final report and accounting. 

17. Chapter 13 plan summary. 


AIAHTKN A wb 


Summary of Changes to Local Forms (10/1/94). 
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Rule 1007-1 WESTERN DISTRICT BANKRUPTCY RULES Rule 1014-2 
LOCAL BANKRUPTCY RULES 


Rule 1007-1. Documents filed with the petition. 


1. Failure to file lists, schedules, statements or other documents. In the event 
a bankruptcy petition is filed with the Clerk of Court without all of the lists, 
schedules, statements, or other documents required to be filed in conjunction 
with the filing of a bankruptcy petition by the Federal Rules of Bankruptcy 
Procedure or these local Bankruptcy Rules, the Clerk of Court shall immedi- 
ately serve upon the debtor(s), the debtor(s)’ attorney, the trustee, and the 
petitioning creditors, if applicable, a notice of Deficient Filing which notifies 
said parties that specified documents were not filed with the petition and that 
the bankruptcy case will be subject to dismissal, without further notice and 
opportunity for hearing, if the specified documents are not filed with the Clerk 
of Court within the time set forth in the applicable Federal Rules of Bank- 
ruptcy Procedure of Local Bankruptcy Rules. 

2. Joint petition. When a joint petition is filed by a husband and wife who do 
not share the same surname, the debtors shall append to their petition a duly 
executed affidavit verifying that they are legally married at the time of the 
filing of the petition. (Amended July 31, 1996.) 


Rule 1007-2. Master mailing matrix. 


1. As arequirement for filing, all bankruptcy petitions must be accompanied 
by an alphabetized matrix containing the names and addresses of all parties in 
interest, including the debtor, debtor’s attorney, creditors and appropriate 
governmental agencies. Only the original matrix shall be filed. It is not 
necessary to file any copies. 

2. The matrix shall be prepared according to the forms and instructions 
provided upon request by the Clerk’s office. The matrix that accompanies all 
Chapter 7, 11, and 12 petitions shall be prepared in a specific one-column 
format described in the Clerk’s Administrative Guide and a Standing Order of 
this Court that was entered on October 3, 1990. 

3. The matrix, and any amendments thereto, shall be certified in writing as 
clerically accurate by the filing attorney or party, and such person shall be 
responsible for any errors in or omissions from the listings. 

4. In Chapter 13 cases, creditors or contingent creditors to whom notice is 
intended to be sent must be listed on the schedule of creditors as well as on the 
matrix. i: 

5. In all Chapter 11 cases in which the creditors exceed two hundred (200) 
in number, the debtor shall submit to the Clerk of Court, at the time the 
Chapter 11 petition is filed, a mailing matrix on a 3.5” computer diskette, along 
with a printed hard copy, in a format set forth in the Bankruptcy Practice 
Guide and an instruction sheet available upon request for the Clerk of Court. 
Submission of mailing matrices on a 3.5” computer diskette, along with a 
printed hard copy, shall be optional in all other cases. 


Rule 1007-3. Compliance with statement of intentions. 


Within forty-five (45) days of the filing of the debtor’s statement of intention, 
the debtor or the debtor’s counsel shall serve on the trustee evidence of delivery 
of the collateral, evidence of reaffirmation of the debt or other evidence 
showing compliance with the statement of intention. 


Rule 1014-2. Transfers of venue within district. 


1. Notice and motion. A request to change divisional venue of a case, 
adversary proceeding or contested matter shall be made as follows: 
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Rule 1017-2 WESTERN DISTRICT BANKRUPTCY RULES Rule 2014-1 : 


a. By filing a motion and a notice to all creditors and other parties in 
interest explaining the request and providing a ten (10) day opportunity for 
objections, the notice being substantially in the form of Local Form 1, anda 
certificate of service of the notice by the movant evidencing service on all 
creditors and other parties in interest, including all parties the Court requires 
on a standard matrix; and 

b. By submitting a proposed order with the motion. 

c. An order changing divisional venue will not affect the appointment of the 
trustee or the original location of the § 341 meeting of creditors. 


Rule 1017-2. Debtor’s failure to appear at first meeting of creditors. 


In the event the debtor fails to appear at his or her first meeting of creditors, 
the debtor’s case will be subject to dismissal without further notice or 
opportunity for hearing. (Amended July 31, 1996.) 


Rule 1074-1. Petition filed by a corporation. 


When a voluntary bankruptcy petition is filed by a corporation, there shall 
be attached to the petition as an exhibit the original or a certified copy of the 
resolution of the debtor’s board of directors authorizing the filing of the 
bankruptcy petition. 


Rule 2002-1. Service of papers in Chapter 11 cases. 


1. Papers required to be served by Chapter 11 debtors. In Chapter 11 cases, 
the debtor-in-possession shall be responsible for serving the following papers 
and for filing a certificate of service with the Clerk’s office within five (5) days 
of the date of the mailing: 

a. notice of any meeting of creditors; 

b. notice of a hearing on the debtor’s disclosure statement; 

c. the debtor’s plan; 

d. the debtor’s disclosure statement, as approved by the Court; 

e. the ballot; 

f. notice regarding balloting and the date for hearing on confirmation of the 
debtor’s plan; and 

g. any other notices as the Court or Clerk shall direct in a particular case. 
The form and content of the papers referred to in parts 1, 2, 6 and 7 [a, b, f, and 
g| above, shall be approved by the Clerk’s office. 

2. Service of Chapter 11 fee application and notice of hearing. In addition to 
proper service of the notice, copies of the full applications for compensation 
shall be served by the applicant on the debtor, the debtor’s counsel, the 
Bankruptcy Administrator and the trustee (if one has been appointed). In all 
cases in which there is any Court-appointed committee, a full copy of the fee 
application shall also be served on the chairman of each such committee and on 
its counsel, if such has been appointed, or if no counsel so serves, then on all 
members of that committee who have accepted appointment. 


Rule 2014-1. Applications for employment of professionals. 


1. Nunc pro tunc applications. Absent extraordinary circumstances, nunc 
pro tunc applications for appointment of professional persons pursuant to 
Sections 327 and 1103 of the Bankruptcy Code and Federal Rule of Bankruptcy 
Procedure 2014 will not be considered. An application is considered timely if it 
is filed within thirty (30) days of the date of the filing of the bankruptcy petition 
or the date the professional commences rendering services, whichever occurs 
later. 
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Rule 2015-5 WESTERN DISTRICT BANKRUPTCY RULES Rule 2016-1 


~ 


2. Content of applications. 

a. The required detailed statement of services rendered and time expended 
shall be set forth in the Application or in a schedule annexed to the Application. 
The required, detailed description of professional services shall disclose the 
specific services, the exact time required, and the identity of each professional 
rendering those services. A summary of the aggregate of each professional’s 
hours and fees requested, including each professional's applicable hourly rate, 
shall also be set forth in the Application. Properly qualified posses and 
legal assistants are considered as professionals. 


Rule 2015-5. Claims docket. 


The Chapter 13 trustee shall prepare a claims docket for each converted case 
and such claims docket shall be transferred to the Clerk’s office within 120 
days of the conversion order along with the original claims. 


Rule 2016-1. Professional fee applications. 


1. Professional fee guidelines. Professionals seeking compensation are en- | 
couraged to refer to the Guidelines for Compensation which are attached as 
Appendix A to these Local Rules. 

2. Contents of Chapter 11 fee applications. In addition to all other require- 
ments for applications for fees of professional persons, fee applications in 
Chapter 11 cases shall also comply with the following requirements: 

a. Application must eventually be made for all professional fees incurred 
during the pendency of the Chapter 11 case as well as those fees incurred prior 
to the filing of the Chapter 11 petition which are related to the bankruptcy 
case. 

b. All Applications for Chapter 11 interim fees must contain a summary of 
prior fee awards including the amount of the prior Application, the period 
covered by each prior Application, the amount approved and the date of the 
order approving the prior fee awards. See Local Form 12.. 

3. Chapter 13 plan and disclosure of attorneys fee procedure. In addition to 
filing the petition and schedules as required by the Official Bankruptcy Forms, 
the debtor shall file its Chapter 13 Plan in conformance with Local Form 20 
and shall file an executed Disclosure to Debtor(s) of Attorneys Fee Procedure, 
Local Form 11. 

4. Compensation of attorneys in Chapter 13 cases. 

a. Amount of fee. 

i. The base fee in a Chapter 13 case is $1,000. 

ii. Any fee for non-base services that may be rendered a Chapter 13 debtor 
must be applied for and approved by the Court. For fees and expenses under 
$500, notice need only be sent to the debtor(s), the trustee and the Bankruptcy 
Administrator. For fees and expenses of $500 and above, all parties in interest 
must be noticed. If a no-protest notice is used, it shall be given using the form 
annexed to these Local Bankruptcy Rules as Local Form 4. 

iii. Where substitute counsel is retained by a Chapter 13 debtor, that 
attorney may collect a base fee of $350. 

b. Definition of base fee services. 

i. The following services are deemed to be paid by the base fee: 

(1) Preparation and filing of petition and attendance at Section 341 meeting. 

(2) Notice to stay state court actions. 

(3) Proof of claim filed by debtor for creditor. 

(4) Lien avoidances. 

(5) Rejections or assumptions of leases. 

(6) Motion to transfer venue. 

(7) Letter to trustee requesting payoff. 
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Rule 2016-1 WESTERN DISTRICT BANKRUPTCY RULES Rule 2016-1 


(8) Letter to debtor about discharge. 

(9) Review of order confirming plan and ninety day report. 

(10) Objections to claims listed on the schedules. 

il. The following services are presumed not to be covered by the base fee, and 
additional compensation may be awarded by the Court for the following 
services. Non-base fees may not be requested of the debtor or paid by the 
debtor in trust or otherwise prior to approval by the Court. | 

(1) Abandonment of property post-confirmation. 

(2) Motion for moratorium. 

(3) Motion for authority to sell property. 

(4) Motion to modify. | 

(5) Motion to use cash collateral or credit cards. 

(6) Defense of motion for relief from stay or co-debtor stay. 

(7) Defense of motion to dismiss. | 

(8) Valuation hearings (except in relation to confirmation). - 

(9) Objections to claims not listed on schedules. 

. (10) Non-base fee requests. 

(11) Stay violation litigation. 

(12) Insurance inquiries. © 
_ (13) Post-discharge injunction actions. 

(14) Adversary Proceedings. 

(15) Wage garnishment orders. 

(16) Turnover adversaries. 

(17) In the Court’s discretion, any other matter not covered by (i) above. 

iii. In the Court’s discretion, a debtor’s attorney in a Chapter 13 proceeding 
may request, in open court, and without any further notice, non-base fees for 
the following services and in amounts not exceeding those shown below. 
Without other notice, the debtor’s attorney may also request up to $1.00 for 
each item noticed to creditors as expense for postage, copying and envelopes. 

(1) Defense of motion to dismiss. : $1 


(2) Motion for Moratorium. wet 3 $150 
(3) Motion to modify and order. $250 
(4) Defense of motion for relief from stay or 

co-debtor stay. $200 
(5) Motion for authority to sell 

property and order. $250 


c. Fees exceeding the base fee. Any fee retainer and/or agreement for 
payment taken by an attorney for a Chapter 13 debtor in an amount which is 
in excess of the base fee shall be applied for by the debtor’s attorney within 
sixty (60) days after the first creditors’ meeting under Section 341 of the 
Bankruptcy Code. As to any amounts which the attorney continues to hold as 
a retainer after that time, application for services rendered in the interim shall — 
be made every six months until all retainer is earned and paid. 

d. Disclosure of fee. Every attorney for a Chapter 13 debtor must disclose to 
the debtor the procedures applicable to awards of attorney’s fees in Chapter 13 
cases in this district. This disclosure shall be made by reviewing with the 
debtor the “Disclosure to Debtor(s) of Attorney’s Fee Procedures for Chapter 13 
Cases in the United States Bankruptcy Court for the Western District of North 
Carolina”, which is annexed to these Local Bankruptcy Rules as Local Form 
11. This form must be fully completed, executed as indicated and the original 
must be filed with the Chapter 13 petition of that debtor. 

e. Payment of attorney fees in Chapter 13 cases. 

_ i. An attorney may accept an amount of compensation in advance of the 
filing of the Chapter 13 case up to the maximum of $1,000.00 base fee on the 
following conditions: | 3 

~ (1) All Court filing fees must be paid in full at the time the case is filed (no 
installment fees to be applied for) and, | 
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Rule 2090-1 WESTERN DISTRICT BANKRUPTCY RULES Rule 4001-1 


(2) The debtor must appear at the time ‘first set for the 341(a) meeting with 
no less than one (1) full month’s Plan payment to turn over to the trustee. 

ii. If an attorney accepts a retainer and either (1) or (2) of (i) above is not 
met, the attorney must pay the delinquent fees and/or Plan payment from the 
retainer held. (Amended July 31, 1996.) | 


Rule 2090-1. Representation of business entities. 


All partnerships, corporations and other business entities, other than an 
individual conducting business as a sole proprietorship, that desire to appear 
in cases or proceedings before this Court, not including Section 341 first 
meetings of creditors, must be represented by a lawyer duly admitted to 
practice before this Court. For purposes of this Local Bankruptcy Rule, an 
appearance shall be defined as preparing and filing papers, such as complaints, 
petitions, applications, and motions, questioning witnesses in proceedings 
before the Court, and pursuing any action of any nature in this Court. 
(Amended July 31, 1996.) 


Rule 2091-1. Extent of an attorney’s duty to represent. 


Any attorney who files a bankruptcy petition for or on behalf of a debtor shall 
remain the responsible attorney of record for all purposes including the 
representation of the debtor in all matters that arise in the case. An attorney 
is automatically deemed relieved of his or her duties when the debtor’s case is 
closed. Otherwise, an attorney is relieved of his or her duty to represent the 
debtor only after notice and a hearing upon motion and Order of this Court. 


Rule 3001-1. Filing of claims in chapter 13 proceedings. 


Filing claims. Proofs of claim in Chapter 13 proceedings shall be filed 
directly with the office of the standing trustee to whom the case is assigned. 
The address of the proper standing trustee will be shown on the notice of 
creditors’ meeting. Claims will be dated and stamped as received as of the date 
they arrive in the trustee’s office and the claim shall be deemed filed with the 
Court as of that date. | 


Rule 3016-1. Motion to extend exclusivity period. 


In all Chapter 11 cases, Motions to Extend the Exclusivity Period that are 
filed pursuant to 11 U.S.C. § 1121(d) may not be filed on a “no-protest” basis 
under Local Bankruptcy Rule 90138, and a Court hearing will be required for all 
such motions. (Amended July 31, 1996.) 


Rule 3018-1. Chapter 11 balloting. 


All original ballots must be returned directly to the Clerk by the voting 
parties. Any proponent of a plan shall file a summary of ballots as they appear 
in the Court record. The summary shall be filed with the Clerk prior to the 
hearing on confirmation. 


Rule 4001-1. Motions for relief from stay. 


1. In a motion for relief from stay, the following shall be included: 

a. The amount of the movant’s debt; 

b. Brief description of security interest, if applicable (attach copy of docu- 
ments evidencing interest and perfection); 

c. Description of property encumbered by stay (include serial number, lot 
and block number, etc.). Failure to adequately describe the property may result 
in denial of the motion, even absent objection; | 
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Rule 4002-1 WESTERN DISTRICT BANKRUPTCY RULES Rule 4003-1 


d. Basis for relief (i.e., property not necessary for reorganization, debtor has 
no equity, property is not property of estate; if brought “for cause,” state specific 
facts constituting “cause”); 

e. Valuation of property and basis and date of valuation (appraisal, blue 
book, etc., and attach copy if applicable). 

2. Application of Section 362(e) of the Bankruptcy Code. If a movant desires 
the provisions of Section 362(e) of the Bankruptcy Code to apply, the movant 
must so state both in the caption of its motion and in the body of its motion. 
Otherwise, movant will be deemed to have consented to a waiver of the 
application of Section 362(e), and the stay shall remain effective notwithstand- 
ing the expiration of the thirty (30) day period. Similarly, if the movant desires 
the application of Section 362(e) and yet selects a hearing date outside the 
thirty (30) day period of Section 362(e), it shall be deemed a consent by the 
movant to the waiver of the application of Section 362(e), and the stay shall 
remain effective at least until the Court considers the matter at the hearing, 
and thereafter upon such terms as the Court orders. If the movant desires 
Section 362(e) to apply and so notifies the Court and the adverse party, the 
ue will schedule the initial hearing within the applicable thirty (30) day 
period. 


Rule 4002-1. Assets in need of trustee attention. 


1. Inventory or equipment. When a stock of goods or business equipment is 
listed in the schedules, the debtor shall, immediately after the general 
description thereof: 

a. list the assets in need of attention, including their nature and value; 

b. append a short explanation of their exact location; 

c. list the name and address of the custodian thereof; 

d. state the protection being given such property, and the amount and 
duration of fire and theft insurance, if any; and 

e. list whether such assets are subject to any environmental hazards or 
concerns. : 

2. Need for immediate action. Where assets are in need of immediate 
attention, the debtor’s attorney (or debtor if pro se) shall immediately contact 
the Clerk to ascertain the name of the trustee assigned to the case. If no 
trustee has been assigned, the attorney or the pro se debtor shall notify the 
Clerk of the necessity for immediate assignment. Upon determining the 
assigned trustee, the attorney or the pro se debtor shall then contact the 
trustee, or the Bankruptcy Administrator if the trustee is unavailable, and 
notify the him or her of the need for immediate attention and of the items listed 
in section 1 herein. 


Rule 4003-1. Exemption election. 


1. Content of exemption election. The exemption election must comply with 
the Official Bankruptcy Form, and shall include the following information: 

a. Property description. Each item of property claimed as exempt, except 
clothing, shall be specifically and individually listed. Generic terms, such as 
“household goods”, “real property” and “jewelry”, shall not be an adequate 
description of property. Real property shall be described by a least the full 
street address thereof, including the county and state. Vehicles shall be 
described by at least the make, model, year, and body type thereof. Other items 
of tangible personal property claimed as exempt shall be described by at least 
the make and model thereof. Intangible personal property shall be described 
by at least sufficient information to allow a reasonable person to identify and 
locate the same without further inquiry. 
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Rule 4003-2 WESTERN DISTRICT BANKRUPTCY RULES Rule 5011-2 


b. Statute of law creating exemption. Each item of Bae Sead claimed as 
exempt shall be accompanied by a reference to the specific law providing for 
the exemption, including applicable subparagraphs of statutes. 

c. Recently purchased property. In addition to the list of property on Official 
Bankruptcy Form 6-C, there shall be a listing of each item of tangible personal 
pen erty purchased by the debtor within ninety (90) days of the filing of the 

uptcy petition. 

2. Time limit for amending or objecting to exemption election. The debtor 
shall have up to and including the day of the Section 341(a) meeting of 
creditors in which to amend the exemption election. An amendment to the 
exemption election announced at the Section 341(a) meeting of creditors and 
filed with the Court in writing no later than ten (10) business days thereafter 
shall be deemed filed within the time set forth above. 


Rule 4003-2. Lien avoidance in chapter 13 proceedings. 


Unless the debtor files motions to avoid Section 522(f) liens within ninety 
(90) days of the date of the Section 341 creditors’ meeting, the creditor’s claim 
will be treated as a secured claim. 


Rule 4071-1. Direct creditor communication with chapter 13 debtors. 


1. Definitions. Direct creditor communication with a debtor shall mean 
written or oral communication which is truthful and commercially reasonable 
in all respects, including substance of message, timing of contact, and manner 
of delivery or transmission of such message. | 

2. Contact by secured creditors. A secured creditor may communicate with a 
debtor directly concerning (1) insurance coverage, (2) other encumbrances on 
the collateral of the secured creditor, and (3) the location and inspection of 
collateral. : 3 

3. Contact by creditors whose claims are paid directly by the debtor. Any 
creditor of a Chapter 13 debtor, whose claim is not paid through the trustee but 
rather paid by the debtor directly, may communicate with the debtor concern- 
ing any of a debtor’s post-petition obligations to that creditor under the 
debtor’s contract with that creditor. 

4. Creditors’ responses to debtors. Any creditor may freely respond to any 
inquiry from a debtor on any subject matter. 


Rule 5009-1. Trustee’s duty to file final report.. 


In the event a case is dismissed for failure of the debtor to appear at the first 
meeting of creditors, or if a case is converted to a case under a different chapter 
of the Bankruptcy Code, the trustee in the original case will not be required to 
file a Final Report in accordance with Federal Rule of Bankruptcy Procedure 
5009 unless funds or assets are actually received by the trustee in any such 
case. (Amended July 31, 1996.) | 


Rule 5011-2. Abstention. 


1. Adversary proceedings. In adversary proceedings, any motion for absten- 
tion pursuant to 28 U.S.C. Section 1334(c) shall be filed within thirty (30) days 
after the service of the summons, complaint or other pleading to which it is 
addressed. 

2. Contested matters. In contested matters, any motion for abstention 
pursuant to 28 U.S.C. Section 1334 (c) shall be filed no later than the time 
allowed for response or objection. 

3. To whom abstention motion is directed. Motions to abstain pursuant to 28 
U.S.C. Section 1334 (c), whether the requested abstention is mandatory or 
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discretionary, shall be directed to the Bankruptcy Court, except with respect to 
claims within 28 U.S.C. Section 157(b) (5), in which cases motions to abstain 
shall be directed to the District Court. | 


Rule 7003-1. Adversary proceeding cover sheet. 


All complaints initiating adversary proceedings shall be accompanied by a 
fully completed Bankruptcy Cover Sheet (Form BC-104). This form shall be 
provided by the Clerk upon request. 


Rule 7016-1. Limitation of application of Federal Rule of Civil Proce- 
dure 16(b) to bankruptcy cases. 


FRCP 16(b) applies to all adversary proceedings, except those adversary 
proceedings to recover money or property having a value of less than $15,000. 


Rule 7026-1. Limitation of application of Federal Rule of Civil Proce- 
dure 26 to bankruptcy cases. 


1. Unless otherwise ordered by the Court, Federal Rule of Civil Procedure 
(FRCP) 26 applies to all adversary proceedings, including, but not limited to, 
those actions described in Federal Rule of Bankruptcy Procedure (FRBP) 7001, 
except that FRCP 26 (a) and (f) do not apply to adversary proceedings to 
- recover money or property having a value of less than $15,000. 

2. Unless otherwise ordered by the Court upon request of a party in interest 
or upon the Court’s own motion, FRCP 26(a) and (f) do not apply to contested 
matters. 

3. FRCP 26(d) applies to any adversary proceeding or contested matter to 
which FRCP 26(f) applies. 


Rule 7030-1. Limitation of application of Federal Rule of Civil Proce- 
dure 30 to bankruptcy cases. 


Unless otherwise ordered, a deposition taken pursuant to the Federal Rules 
of Civil Procedure shall not exceed four hours in duration. 


Rule 7067-1. Deposit and investment of funds held by clerk. 


1. Whenever a party seeks a court order for money to be deposited by the 
Clerk in an interest-bearing account, the party shall personally submit the 
proposed order to the Clerk or financial deputy who will inspect the proposed 
order for proper form and content and compliance with this Rule prior to 
signature by the Judge for whom the order is prepared. 

2. Any order obtained by a party or parties in an action that directs the 
Clerk to invest, in any interest-bearing account or instrument, funds deposited 
in the registry of the Court pursuant to 28 U.S.C. Section 2041 shall include 
the following: 

a. the amount to be invested; 

b. the name of the depository approved by the Treasurer of the United 
States as a depository in which funds may be deposited; 

c. a designation of the type of account or instrument in which the funds shall 
be invested; 

d. wording which directs the Clerk to deduct from the income earned on the 
investment the fee authorized by law, not exceeding that authorized by the 
Judicial Conference of the United States and set by the Director of the 
Administrative Office, whenever such income becomes available for deduction 
in the investment so held and without further order of the Court. 
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3. In the event that a depository intended by the Court to receive registry 
funds is not able to pledge sufficient collateral for receipt of those funds 
immediately upon the Court's receipt of the registry funds, the Clerk may, in 


the Clerk’s discretion, temporarily retain such funds, or direct the party | — 


tendering such funds to temporarily retain them, as necessary to arrange for 
their deposit in interest-bearing registry accounts. 


Rule 9006-1. Time limits. 


1. Proof of notice to be presented at hearing on the substantive motion. A 
movant of emergency motions who has obtained an order shortening time shall 
have the following duties: 

a. Telephonic notice. To make a good faith effort to advise at least the 
following parties or their counsel: the debtor’s attorney, the trustee, any 
committee(s), the Bankruptcy Administrator, the examiner, and parties known 
to have an interest in the motion. Notice shall be by telephone (or facsimile) 
and confirming letter, or by any other means which are reasonably calculated 
to give prompt notice of the date, time and substance of the motion being heard 
on shortened notice; 

b. Disclosure of notice. To advise the Court in the body of the motion of 
efforts to contact other parties and their counsel and whether any other 
counsel has requested to be present at the hearing on the motion; 

c. Service. To promptly serve the motion requesting and the order allowing 
the shortened notice and the substantive motion on all parties required to be 
served. 

2. Objection to timing of hearing. If, at or before the hearing on the 
substantive motion, any opposing party objects to the shortened notice, the 
moving party shall present evidence and show good cause for the shortened 
notice, or a continuance shall be granted. 

3. Adversary proceedings-extensions of time to respond to complaint. Any 
motion for an extension of time to respond to a complaint shall be filed prior to 
the expiration of the initial period for filing the answer and shall set forth the 
reasons for the request. For cause shown, the Clerk may enter an ex parte 
order granting an additional thirty (30) days within which to answer or 
otherwise respond. 


Rule 9013-1. Motions practice. 


1. General requirements. 

a. Form and content of papers filed. All motions shall: 
_1. contain a statement of pertinent facts, including, but not limited to, a 
complete and concise description of any real property or personal property that 

is the subject thereof; 

li. state with particularity the grounds therefor; 

ili. cite any statute, rule, procedure, case or other authority relied upon; 

iv. set forth explicitly the relief sought; and 

v. contain or be accompanied by separate notice of the time, date and place 
of the hearing on the motion, or contain or be accompanied by notice of 
opportunity for hearing in the instance of permitted “no protest” motions. 

b. Response to motions. If a party elects to respond, and unless the Court 
orders otherwise, each Respondent to a motion should, within fifteen (15) days 
of service of the motion, serve upon the adverse party, and file with’the Clerk 
a response which shall: 

i. acknowledge or dispute the accuracy of movant’s statement of pertinent 
facts, and set forth any additional facts Respondent believes pertinent; 

li. state with particularity the grounds for opposition to the motion; 
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ae cite any statute, rule, procedure, case or other authority relied upon; 
an 

iv. set forth explicitly why the relief sought by movant is opposed. 

2. “No protest” motions. Unless otherwise ordered by the Court, a hearing on 
certain motions may be noticed by “no protest” notice upon notice to the parties 
as required by the Federal Rules of Bankruptcy Procedure. A hearing shall be 
requested by filing and serving a response, including an objection and request 
for hearing, within fifteen (15) days of the date of the service of the notice. The 
“no protest” notice must specifically advise any interested party that it must 
file and serve any response, including an objection or request for a hearing, 
within the fifteen (15) day period from service of the Notice, and that if no 
hearing is requested the Court may decide the matter on the record before it. 
Any response must specify exactly what motion is contested and the response 
should comply with Local Bankruptcy Rule 9013-1.1b. The following are 
examples of motions which may be noticed by the use of “no protest” notices 
and determined by the Court without a hearing unless a hearing is specifically 
requested: 

a. Motions to use, sell or lease property under Section 363(b)(1) of the 
Bankruptcy Code, except for sales of all or substantially all of the assets in a 
Chapter 9, 11, 12 or 13 Case; 

b. Subject to the provisions of Bankruptcy Rule 6007, motions to abandon 
property of the estate by the trustee or debtor in possession under Section 554 
of the Bankruptcy Code; 

c. Motions to assume executory contracts or leases under Section 365 of the 
Bankruptcy Code, if the other parties to the contract or lease stipulate to the 
assumption; | 

d. Motions under Section 365 of the Bankruptcy Code to reject executory 
contracts or leases, except collective bargaining agreements under Section 
1113 of the Bankruptcy Code; 

e. Motions to avoid liens under Section 522(f) of the Bankruptcy Code; 

f. Motions for relief from stay under Section 362 of the Bankruptcy Code 
(except that notices thereof shall state a specific hearing date in the event a 
hearing is requested); 

g. Applications to pay compensation of professional persons, including 
applications pursuant to 11 U.S.C. Section 506(b); 

h. Motions to change venue of a case or proceeding to another division 
within this District; 

i. Motions to obtain post-petition credit in Chapter 13 cases; 

j. Objections to claims; 

k. Motions for relief from the co-debtor stay provided in Sections 1201 and 
1301 of the Bankruptcy Code; 

1. Motions for approval of final report and account of trustee, application for 
commission and reimbursement of trustee expenses, application to disburse 
funds of estate, application to abandon, and to discharge trustee; 

m. Motions to modify Chapter 13 plans without a request for other relief; 

n. Such other matters as the Court may allow. 

3. Dismissal of motions. In any case or proceeding in which a motion or 
application is filed with the Clerk of Court, but a corresponding order is not 
submitted to the Court within forty-five (45) days after the Court hearing on 
such motion or application, or within forty-five (45) days of the filing of such 
motion or application if the motion or application is filed on a “no-protest” 
basis, the Clerk of Court shall prepare an Order of Dismissal for the Court to 
dismiss such motion or application for failure to fully prosecute. 


1The minimum time period for notice of a hearing on an objection to a claim is thirty (30) days, 
plus the three day period, if applicable. See Bankruptcy Rule 3007. 
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Rule 9013-2. Briefs in adversary proceedings and contested matters. 


If any party to an adversary proceeding or contested matter desires to file a 
brief, the brief shall include: 

ha ‘A concise settlement of the facts of the case; 

2. All admissions and stipulations, if applicable; 

3. A summary of the points of law involved, citing authorities in support 
thereof; and 

4. Any anticipated evidentiary problems, if applicable. 

In all cases, in addition to filing originals with the clerk, two (2) full 
copies of all briefs should be furnished directly to the judge’s assigned 
to the adversary proceeding or contested matter. 

The brief shall be filed with the Clerk and received by opposing counsel at 
least three business days prior to the hearing. Reply briefs, if any, shall be filed 
with the Clerk and received by opposing counsel at least one business day prior 
to the hearing. A certificate of service must be filed with the original brief 
verifying the required service. 


Rule 9019-1. Settlements of adversary proceedings. 


All papers settling adversary proceedings (notices, motions, orders or 
judgments, and dismissals) shall contain the base case caption and the 
adversary proceeding caption(s). The original papers shall be filed in each 
_ adversary proceeding at issue. Copies of the papers shall be filed in the base 
case. The party submitting the papers for filing shall indicate the proper file by 
highlighting or checking the name and number of the base or adversary 
proceeding for each set of papers. 


Rule 9021-1. Tender of judgments and orders. 


1. Orders and judgments. When a proposed order or judgment is submitted 
to the Clerk, it shall be accompanied by a properly completed Tender of Order | 
or Judgment Form (Local Form 9). However, an order or judgment tendered in 
open court to a Bankruptcy Judge need not be accompanied by Local Form 9. 
When applicable, any “no protest” response periods shall pass before the 
proposed order or judgment is submitted to the Clerk. 

2. Consent orders. Consent orders will not be entered unless also signed by 
the trustee in the case. 


Rule 9035-1. Service of papers on the bankruptcy administrator. 


All parties are required to serve upon the Bankruptcy Administrator, by 
regular mail, hand delivery, overnight courier or by facsimile machine copies of 
the papers specified in this Local Bankruptcy Rule which are filed with the 
Bankruptcy Court or the Appellate Court. Appropriate certificates of service 
shall be filed. 

(a) Chapter 11 papers. All papers in Chapter 11 cases and in adversary 
proceedings therein, except exhibits to be used at trials or hearings. 

(b) Chapter 12 papers. All papers in Chapter 12 cases and in adversary 
proceedings therein, except exhibits to be used at trials or hearings. 

(c) Rule 2002 requests. All papers in cases and adversary proceedings in 
which the Bankruptcy Administrator has filed a request for notice pursuant to 
Bankruptcy Rule 2002(i). 

(d) Appointment and removal of trustee or examiner. All papers related to 
the appointment or removal of a trustee or examiner. 

(e) Compensation applications. All applications for compensation in all 
cases and adversary proceedings. 
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(f) Fraud or criminal activity. All papers in any case or adversary proceed- 
ing in which fraud or criminal activity is alleged on the part of any party. 

(g) All papers by Chapter 7 trustees. All papers filed in cases and adversary 
proceedings by Chapter 7 Trustees, except as the Bankruptcy Administrator 
may from time to time otherwise direct by notice to the Trustees on an ad hoc 
basis. 

(h) Conversions. All Orders relating to conversions of a case to case under 
another chapter. (Amended July 31, 1996.) 
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1124 


Form 1 WESTERN DISTRICT BANKRUPTCY RULES Form 1 


LOCAL FORMS 
Form 1. 
UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT 
OF NORTH CAROLINA 
DIVISION. 
IN RE: ) Case No. 
Chapter 
NOTICE OF MOTION FOR 
CHANGE OF VENUE AND 
) OPPORTUNITY FOR 
) HEARING 
Tax I.D.# ) 
: Debtor(s)  ) 
TAKE NOTICE that ____—t—CsC‘(CSssS Shas filed a motion to TRANS- 
FER VENUE of the above-referenced Chapter __ case to the 


—___Ct—tCsCS.:«éCPPivision Of thee Western District of North Carolina. A 
copy of the motion accompanies this notice. 


TAKE FURTHER NOTICE that any response, including objection, to the 
proposed transfer of venue, should be filed with the Clerk of the Bankruptcy 
Court no later than thirteen (13) days of the date of this Notice and a copy 
served on the attorney identified below and upon other parties as required by 
law or Court order. Any response shall clearly identify the motion to Transfer 
Venue, and it shall comply fully with Local Bankruptcy 1014-2. 


TAKE FURTHER NOTICE that no hearing will be held on this motion or 
application unless a response is timely filed and served, in which case, the 
Sreoteeeewii conduct, a.° hearing. on oe eee 


ner ts ee ab IN AG ye 
North Carolina. No further notice of this hearing will be given. 
Dacemthisto Sali oe dayoof voto eh orlt va be ivi Qalve, 
Attorney 
Address/Telephone Number 
Telecopy Number 


| . State & Bar Number 
Address of Court: 


United States Bankruptcy Court 
401 West Trade Street 
Charlotte, NC 28202 
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Form 2. 


UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT 
OF NORTH CAROLINA 
DIVISION 


IN RE: 


Case No. 
Chapter 


MOTION FOR ADMISSION 
PRO HAC VICE 


Tax I.D.# 
Debtor(s) ) 


The undersigned, an attorney at law, licensed to practice by the State(s) of 
eS Mandta>member in good standi®@ionaa 
Bar of the following United States Courts: 


hereby requests, pursuant to Rule 1 of the Local Rules of the United States 
District Court for the Western District of North Carolina, the following: 


1. Leave to appear as [co-counsel or attorney in charge] for [client] in the 
above-captioned matter. 
2. Designation of the following local counsel: 
[name] 
[firm] 
[address] 


[telephone] 
as local [counsel/attorney in charge]. 

3. In connection with this request, if granted, movant agrees to be 
available on 48 hours’ notice for hearings before this Court; and to 
accept service of all pleadings and notices by facsimile transmission at 
the telecopy number indicated below, in addition to all other methods 
of service provided by the Bankruptcy Code and Rules or Local Rules 
of this Court. . 

In support of this motion, the undersigned represents to this Court the 
following: 

1. Movant is affiliated with the law firm listed below movant’s signature 

on this motion. 

. Movant has not previously been convicted of a felony or a misdemeanor 
involving moral turpitude. 

) Movant has not been the subject of any disciplinary action by a court of 
record. 

. Movant has not previously appeared pro hac vice before this Court 
[except in the following matter: 


mem CO bd 


5. Movant has read and is familiar with the Local Bankruptcy Rules 
governing practice before this Court. 
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eee ORL IS een een ay Ole ee 19. 
Respectfully submitted, 


Attorney 
Address/Telephone Number 
Telecopy Number 

State & Bar Number 
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~ 


Form 3.. 
UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT 
OF NORTH CAROLINA 
DIVISION 
IN RE: 
) Case No. 
| Chapter 
) 
Tax I.D.# ) 
Debtor(s) ) 


ORDER FOR ADMISSION PRO HAC VICE 
OF 


This matter coming on before the Court upon the Motion for Admission Pro 
Hac Vice of the above-identified attorney, and the Court, having considered the 
request and the representations of Movant; NOW THEREFORE, it is 


ORDERED that the requests made in the Motion are granted and Movant is 
authorized to appear in the above-captioned matter representing ________. 
It is further ORDERED that ____—CO—C—COCW Cis: designated as local 
counsel in the above-captioned matter. 


DATED: 


United States Bankruptcy Judge 
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Form 4. 


UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT 
OF NORTH CAROLINA 
DIVISION 


Case No. 
Chapter 


IN RE: 


OPPORTUNITY FOR 


(No-Protest race) st 


) 
) 
) 
) 
NOTICE OF 
) 
Tax I.D. No. ) 
) 


Debtor(s) | 


TAKE NOTICE that an application or motion has been filed by 
ee ee ee A copyiot the application,or motion.accom- 
panies this notice. 


‘TAKE FURTHER NOTICE that any response, including objection, to the 
relief requested in the attached application or motion, should be filed with the 
Clerk of the Bankruptcy Court within (1) days of this Notice and a copy 
served on the attorney identified below and upon other parties as required by 
law or Court order. Any response shall clearly identify the specific motion or 
application to which the response is directed, and it shall comply fully with 
Local Bankruptcy Rule 9013-1. 


TAKE FURTHER NOTICE that if no request is filed in a timely manner, | 
no hearing will be held and the Court will consider the matter on the record 
and enter its ruling. 


TAKE FURTHER NOTICE that if a response is timely filed and served, the 
oie leamaucradiearing Ones a 1G at wane get 
CCCs NNZorthh Carolina. No further notice of this 


hearing will be given. 
etemrreweree ss day of 


Attorney 
Address/Telephone Number 
Telecopy Number 

State & Bar Number 


Address of Court: 

United States Bankruptcy Court 
401 West Trade Street 

Charlotte, NC 28202 


(1) Enter number of days during which objection may be filed and served. Local Bankruptcy 
Rule 9013-1 requires fifteen (15) days unless the Court orders otherwise. Note that service by mail 
requires the addition of three days pursuant to Federal Rule of Bankruptcy Procedure 9006(f). 
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~. 


Form 5. 


UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 
DIVISION 


IN RE: 
Case No. 
Chapter 


) 
) 
) NOTICE OF HEARING 
) (Hearing Scheduled) 
Tax I.D. No. ) 
Debtor(s) ) 


TAKE NOTICE that an application or motion has been filed by 
ao. A copy of the application or motion accom- 
panies this notice. 


TAKE FURTHER NOTICE that any response, including objection, to the 
relief requested in the attached application or motion, should be filed with the 
Clerk of the Bankruptcy Court within (1) days of the date of this Notice 
and a copy served on the attorney identified below and upon other parties as 
- required by law or Court order. Any response shall clearly identify the specific 
motion or application to which the response is directed, and it shall comply 
fully with Local Bankruptcy Rule 9013-1. 


TAKE FURTHER NOTICE that a hearing will be held on this motion or 


application on 02 Y8ie vi DAS Nong 
North Carolina. 
Dated’ this" # 2 09m Sq aspQ pos OFF Tf Site EAR AG. oe 
Attorney 


Radresnerelonhens Number 
Telecopy Number 
State & Bar Number 


Address of Court: 

United States Bankruptcy Court 
401 West Trade Street 
Charlotte, NC 28202 


(1) Enter number of days during which objection may be filed and served. Local Bankruptcy Rule 
9013-1 requires fifteen (15) days unless the Court orders otherwise. Note that service by mail 
requires the addition of three days pursuant to Federal Rule of Bankruptcy Procedure 9006(f). 
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Form 6. 


UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 


NOTICE TO INDIVIDUAL CONSUMER DEBTOR 


The purpose of this notice is to acquaint you with the four chapters of the 
federal Bankruptcy Code under which you may file a bankruptcy petition. The 
bankruptcy law is complicated and not easily described. Therefore, you should 
seek the advice of an attorney to learn of your rights and responsibilities under 
the law should you decide to file a petition with the court. Neither the judge nor 
the court’s employees may provide you with legal advice. 


Regardless of which chapter of the Bankruptcy Code that you proceed under, 
if all lists, schedules, statements, or other documents that are required to be 
filed in conjunction with the filing of a bankruptcy petition by the Federal 
Rules of Bankruptcy Procedure or the Local Bankruptcy Rules of the Western 
District of North Carolina are not filed within the time set forth in the 
applicable rules, your bankruptcy case will be subject to dismissal by the Court 
without further notice and opportunity for hearing. 


Chapter 7: Liquidation ($160 fee) 


1. Chapter 7 is designed for debtors in financial difficulty who do not have 
the ability to pay their existing debts. 


2. Under Chapter 7 a trustee takes possession of all your property. You may 
claim certain of your property as exempt under governing law. The trustee 
then liquidates the property and uses the proceeds to pay certain creditors 
according to priorities of the Bankruptcy Code. 


3. The purpose of filing a Chapter 7 case is to obtain a discharge of your 
existing debts. If, however, you are found to have committed certain kinds of 
improper conduct described in the Bankruptcy Code, your discharge may be 
denied by the court and the purpose for which you filed the bankruptcy petition 
will be defeated. 


4. Even if you receive a discharge, there are some debts that are not 
discharged under the law. Therefore, you may still be responsible for such 
debts as certain taxes and student loans, alimony and support payments, debts 
fraudulently incurred, debts for willful and malicious injury to a person or 
property, and debts arising from a drunk driving judgment. 


5. Under certain circumstances you may keep property that you have 
purchased subject to a valid security interest. Your attorney can explain the 
options that are available to you. 


Chapter 13: Repayment of All or Part of the Debts of an Individual 
with Regular Income ($160 fee) 


1. Chapter 13 is designed for individuals with regular income who are 
temporarily unable to pay their debts but would like to pay them in install- 
ments over a period of time. You are only eligible for Chapter 13 if your debts 
do not exceed certain dollar amounts set forth in the Bankruptcy Code. 


2. Under Chapter 13 you must file a plan with the court to repay your 
creditors all or part of the money that you owe them, using your future 
earnings. Usually the period allowed by the court to repay your debts is three 
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years, but not more than five years. Your plan must be approved by the court 
before it can take effect. 

3. Under Chapter 13, unlike Chapter 7, you may keep all your property, both 
exempt and non-exempt, as long as you continue to make payments under the 
plan. 

4. After completion of payments under your plan, your debts are discharged 
- except alimony and support payments, certain kinds of taxes owed for less 
than three years, and long term secured obligations. 


Chapter 11: Reorganization ($800 fee) 

Chapter 11.is designed primarily for the reorganization of a business but is 
also available to consumer debtors. Its provisions are quite complicated, and 
any decision for an individual to file a Chapter 11 petition should be reviewed 
with an attorney. 

Chapter 12: Family Farmer ($200 fee) | 


Chapter 12 is designed to permit family farmers to repay their debts over a 
period of time from future earnings and is in many ways similar to a Chapter 
13. The eligibility requirements are restrictive, limiting its use to those whose 
income arises primarily from a family owned farm. 


Thereby certify that I have read this notice. 
Dated: 


Debtor ; Joint Debtor 
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Form 7. 


UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 
DIVISION 


IN RE: 
Case No. 
Chapter 
EX PARTE MOTION FOR 
ORDER SHORTENING — 


NOTICE 


) 
) 
) 
) 
Tax I.D.# ) 
) 
) 


Debtor(s) 


NOW COMES [name and capacity (debtor, creditor)], Movant herein, and 
respectfully moves the Court, pursuant to Local Rule 9006-1.1, for an Order 
Shortening Notice and says: 


1. The above-referenced is a debtor under Chapter ______ of Title 11 
pursuant to a petition filed on 


2. Movant has filed or will simultaneously herewith file a motion seeking to 
[relief requested in base motion]. — 


3. Movant requests that notice for the hearing on the motion as set forth in 
the above paragraph be shortened because [state specific grounds]. 


4. Movant certifies that he/she is prepared to present evidence at the 
hearing on the substantive motion that good cause exists for the request for 
shortened notice. 

WHEREFORE, Movant prays the Court as follows: 


1. For an order that objections or responses to the motion shall be filed and 
served no later than 


2. For an order shortening the notice period such that a hearing on the 
motion may be held on 


3. For such other and further relief as the dart deems just and proper. 


oer = ay OF 1D. 


Attorney 

A AiiceutToleohone Number 
Telecopy Number 

State & Bar Number 


1The Court will not grant the motion shortening notice without good cause. 
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Form 8. 
UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 
DIVISION 
IN RE: ) 
) Case No. 
) Chapter 
) ! 
ORDER SHORTENING 
NOTICE | ae 
Tax I.D. # ) 
Debtor(s) _) 
THIS CAUSE coming on to be heard before the undersigned United States 
Bankruptcy Judge upon the Motion of ______________—S———__— for ‘the 


entry of an Order Shortening Notice of its Motion seeking to 
ee GE et OE Ee A and |. thes, © purtiena yin oe aie 
the pleadings, the motion filed herein, and the Court’s file, it is hereby 
ORDERED: 


Lo That Go a ee ss ee is: the deadline fomserv= 
ing responses, including objections, to the Motion seeking to 
_, All responses’ must. be: filed priorstosmne 


hearing. 

2. That a hearing on ne Motion seeking to ______——CW__srwilll be 
held’on = = Ss at 2 Sm in the Bankruptcy Courtroom 
located at 


3. Movant shall be prepared to present evidente of good cause for the 
shortened notice at the hearing on the Motion. 


4. Movant shall serve the Notice of hearing, this Order and a copy of the 
Motion Shortening Notice no later than SS 
Dated: 


United States Bankruptcy Judge 


1134 


Form 9 WESTERN DISTRICT BANKRUPTCY RULES Form 9 


Form 9. 
UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF NORTH CAROLINA 
Form for Tender of Order or Judgment 
Case Name: ? 
I. Base Case No.: _____ Chapter: ____ Adv. Proc. #: 


Adv. Proc. Name: 
Primary Relief: 


* Ke KK KK KK KK K KK KK KK KK KKK K K KKK K KK K K KK K OK 


Consent Order : __—sd Order after “No-Protest No- 
tice” with No Objection or Response 
Il. __———sSdmEx: Parte Order Submitted with Motion 


___«~Pursuant to Court’s Oral Ruling at Hearing on: 
_____ Other Order 


* KEK KK KKK KKK K KKK KKK KK KKK KK KK KKK KK KK K K 


No Opposing Counsel or Party (Objection to Form of Order 
Waived) 

Il. ___————sS« Form off Order Approved by Opposing Counsel 
Date Opposing Party/Counsel was Served with Copy of Pro- 
posed Order and this Form: ——_. 


KKK KKK KK KKK KKK KK KKK KK KKK KK KK KK KKK K K K 
IV. Order will be Tendered to the Court on: 
* * Peon stem icine ese = se sk se sk ki sk) ok kok ok ke RR KK OOK UK OK ROR OF SRE OR: SE cok Recs 


Return filed copy of order in enclosed self-addressed, stamped 
envelope to attorney who prepared order. 
V. ______ Call attorney who prepared order (tel. _____) when 
signed order can be picked up. 


Peer eee ee KK KR EK KK OK KR KK RK RK KK EK K KK KK FH 


Attorney preparing order: 
Address: 

VI. City, State and Zip: 
Telephone and Bar Number: 
Representing: 


KEK KKKKKK KKK KKK KK KK KKK KK KK KK KKK KKK KK 
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INFORMATION MUST BE COMPLETED IN EACH 
SECTION (1 - VI) OR THE COURT MAY 
REJECT THE ORDER AS SUBMITTED 

REPRODUCE THIS FORM ON GREEN STOCK AND SUBMIT IT WITH 
ORIGINAL AND FOUR COPIES OF ORDER. SUBMIT ORDER WITH 


EX PARTE MOTION. SUBMIT OTHER ORDERS ONLY AFTER EXPI- 
RATION OF NOTICE OR OBJECTION PERIODS (IF APPLICABLE). 
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Form 10. 


UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 


DIVISION 
IN RE: ) 
; ) 
) Case No. 
Chapter 
Tax L.D.# ) | 
Debtor(s) ) 


DISCLOSURE OF COMPENSATION OF ATTORNEY FOR DEBTOR 
| (RULE 2016) 


1. Pursuant to 11 U.S.C. Section 329(a) and Bankruptcy Rule 2016, I certify 
that I am the attorney for the above-named debtor(s) and that compensation 
paid to me within one year before the filing of the petition in bankruptcy, or 
agreed to be paid to me, for services rendered or to be rendered on behalf of the - 
Seda al in contemplation of or in connection with the bankruptcy case is as 

ollows: 


For legal services, I have agreed to accept $ 
Prior to the filing of this statement I have | 


received | | $ 
Balance due $ 
2. The source of the compensation paid to me was: 
L] Debtor [] Other (specify) 
3. The source of compensation to be paid to me is: 
[| Debtor [] Other (specify) 
4.[] Ihave not agreed to share the above-disclosed compensation with any 
other person unless they are members and associates of my law firm. 
(I have agreed to share the above-disclosed compensation with a 
person or persons who are not members or associates of my law firm. A 
copy of the agreement, together with a list of the names of the people 
sharing in the compensation is attached. 
5. In return for the above-disclosed fee, I have agreed to render legal service 
for all aspects of the bankruptcy case, including: : 
a. Analysis of the debtor’s financial situation, and rendering advice to the 
debtor in determining whether to file a petition in bankruptcy; 
b. Preparation and filing of any petition, schedules, statement of affairs 
and plan which may be required; 
c. Representation of the debtor at the meeting of creditors and confirma- 
tion hearing, and any adjourned hearings thereof; 
d. Representation of the debtor in adversary proceedings and other 
~ contested matters; | 


e. [Other provisions as needed]. 
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6. By agreement with the debtor(s), the above-disclosed fee does not include 
the following services: 


CERTIFICATION ‘ 
I certify that the foregoing is a complete statement of any agree- 


ment or arrangement for payment to me for representation of the 
debtor(s) in this bankruptcy proceeding. 


Date Attorney Signature 
Attorney Name 
Address/Telephone Number 
Telecopy Number 
State & Bar Number 
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Form 11. 
Debtor(s) 


DISCLOSURE TO DEBTOR(S) OF ATTORNEYS FEE PROCEDURE 
FOR CHAPTER 13 CASES IN THE UNITED STATES BANKRUPTCY 
COURT FOR THE WESTERN DISTRICT OF NORTH CAROLINA 


After consultation with the undersigned attorney, you have decided to file a petition for relief 
under Chapter 13 of the United States Bankruptcy Code. Accordingly, you are hereby given notice 
that pursuant to local rule of the Bankruptcy Court, the base fee for a Chapter 13 case is 
established at $1300. Payment of all or part of this fee is included in your payments to the trustee. 
The attorney’s services included in the base fee are those normally contemplated in a Chapter 13 
case. They are the following: 


(a) Preparation and filing of petition and (h) Review of order confirming plan and 
attendance at Section 341 meeting. six-month report. 
(b) Notice to stay state court actions. (i) Objections to claims listed on the sched- 
(c) Proof of claim filed by debtor for credi- ules. 
tor. (j) Valuation hearings. 


(d) Rejections or assumptions of leases. (k) 

(e) Motion to transfer venue. 

(f) Letter to Trustee requesting payoff. 

(g) Letter to debtor about discharge hear- 
ing. 


First and second motions to dismiss. 
(1) Incurring credit (no motion filed). 
(m) Motions to avoid liens. 


In some Chapter 13 cases, it becomes necessary for legal services to be performed which are 
beyond those normally contemplated. These are legal services not covered by the base fee. These 
“non-base” services include the following: 


(a) Abandonment of property post-confir- (i) Non-base fee requests. 
mation. Gy Stay violation litigation. 
(b) Motion for moratorium. (k) Insurance inquiries. 
(c) Motion for authority to sell property. (1) Post-discharge injunction actions. 


(d) Motion to modify. 

(e) Motion to incur credit. 

(f) Defense of motion for relief from stay or 
co-debtor stay. 


(m) Adversary proceedings. 
(n) Wage garnishment orders. 
(o) Turnover adversaries. 


(g) Defense of motions to dismiss (after (p) Adversary to strip a lien. 
second). (q) Motion to substitute collateral. 
(h) Objections to claims not listed in sched- 
ules. 


For such “non-base” services you will be charged on the basis of attorney’s time expended at the 
rate of $__....._———_per hour plus the amount of expenses incurred (such as court fees, travel, 
long distance telephone, photocopying, postage, etc.). Such “non-base” fees are chargeable only 
after the same are approved by the Bankruptcy Court. Except as set forth below, before any such 
fees are charged you will receive a copy of my motion filed in the court requesting approval of any 
such “non-base” fees as well as a notice explaining your opportunity to object if you do not agree 
with the fee applied for. Any fees awarded for “non-base” services will be paid to the undersigned 
attorney from your payments to the trustee in the same way as payment of “base” fees. It is 
_ possible that “non-base” fees approved by the court may cause your payment to the 
trustee to be increased, or the term of your Chapter 13 plan extended. Whether or not a 
payment increase or an extension will be necessary depends upon the facts of your case. If a 
payment increase is necessary because of a court approved “non-base” fee, the Trustee will notify 
you of the amount of the increase. 

In the court’s discretion, a debtor’s attorney in a Chapter 13 proceeding may request, in open 
court, and without any further notice, “non-base” fees for the following services and in amounts not 
exceeding those shown below. Without other notice, the debtor’s attorney may also request up to 
$1.00 for each item noticed to creditors as expense for postage, copying and envelopes. 
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(a) Defense of motion to 55 strip. $250 
dismiss (after 2nd). $100 (f) | Motion for authority to sell 

(b) Motion for moratorium. eae property and order. $250 

(c) Motion to modify and order. 250 fi Sinouesin liek 

(d) Substitution of collateral. $350 Papas Se Se OL CRS in 


(e) Uncontested adversary lien from stay or co-debtor stay. $250 


ACKNOWLEDGEMENT. 
I hereby certify that I have read this notice and that I have received a copy of this notice. 
Dated: 
Debtor’s Signature 


Dated: 
Spouse’s Signature 


I hereby certify that I have reviewed this notice with the debtor(s) and that the debtor(s) have 
received a copy of this notice. 


Dated: 
Attorney 
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Form 12. 
SUMMARY OF PRIOR FEE APPLICATIONS 
Application Period Fee Expenses — Order 
Date Covered Réquedted/Allowed Requested Allowed Date 
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~ 


Form 13. 


UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 


DIVISION 
IN RE: 
) Case No. 
) Chapter 11 
) 
Tax I.D.# ) 
Debtor(s) ) 


CHAPTER 11 OPERATING ORDER 


This Order, although effective immediately upon entry, is subject to objection 
by the Debtor. If the Debtor files written objections to this Order within 
twenty-five (25) days of the date of entry of this Order, a Court date will be set 
and all interested parties’will be given notice of the hearing on the Debtor’s 
objections. 


The Debtor is hereby ORDERED to comply with the following: 


A. Status Meeting with Bankruptcy Administrator: At the place and time 
below, unless otherwise agreed to by the parties, the Debtor and its attorney 
shall meet with the Bankruptcy Administrator, or her designee, to certify that 
all provisions of this Order required to be done by that date have been done and 
that all mechanisms are in place to assure future compliance. 


DATE: 
TIME: 
PLACE: 


The Debtor shall supply the Bankruptcy Administrator with any documents 
or records requested by the Bankruptcy Administrator prior to or at the time 
of said meeting. 


B. Books and Records: The Debtor’s prepetition books and records should have 
been closed and new postpetition books and records should have been opened 
as of the date of filing the petition. If this has not been done, it shall be done 
upon receipt of this Order; however, regardless of the time of actual closing and 
opening, the date of the filing of the petition is the point of separation. From 


that point forward the new books and records shall be kept in accordance with 


generally accepted accounting principles. 
C. Bank Accounts: 


(1) New Accounts: The Debtor’s prepetition bank accounts should have been 
closed and new postpetition bank accounts should have been opened as of the 
date of filing the petition. If this has not been done, it shall be done with 
appropriate adjustments on the date of this Order; however, regardless of the 
time of actual closing and opening, the date of the filing of the petition is the 
point of separation. New bank accounts must be opened and shall consist of at 
least a general account, a tax account and, at the Debtor’s election, a payroll 
account. The new bank signature cards of these accounts shall clearly indicate 
that the Debtor is a “Chapter 11 Debtor-In-Possession”. 


(2) Collateralization of Accounts: The Debtor is directed to comply with the 
provisions of 11 U.S.C. Section 345 regarding deposit or investment of money 
of the estate. The Debtor shall immediately notify the Bankruptcy Adminis- 
trator in the event a bond or deposit of securities is required by law. In 
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addition, the Debtor shall supply the Bankruptcy Administrator with copies of 
all agreements, bonds, securities, safekeeping receipts issued by the Federal 
Reserve Bank or other evidence of compliance with 11 U.S.C. Section 345. 


(3) Tax Account, Deposits and Filing of Tax Returns: During the pendency of 
this proceeding: | 

(a) The Debtor shall segregate and hold in a separate bank account, all 
taxes deducted and withheld from employees (including Social Security taxes) 
or monies collected under any law of the United States, or any state or 
subdivision thereof, and the State of North Carolina. Monies withheld shall be 
deposited in a National Bank or other authorized depository, and shall include 
the aggregate of the Debtor’s share of Social Security taxes, plus all other 
withholdings, F.I.C.A., and excise taxes so deducted, withheld, collected, or 
otherwise due by the Debtor. 


(b) The Debtor is directed and empowered to pay from said bank account.to 
the appropriate taxing authorities the appropriate amounts at the times and in 
the manner prescribed by law. Deposits shall be made timely and reported in 
the manner required by the Internal Revenue Service or other taxing author- 
ities. 

(c) The Internal Revenue Service and the North Carolina Department of 
Revenue are hereby authorized to contact the Debtor and designated bank to 
verify that all required tax deposits are being made and reported and that all 
returns are being filed and remittances paid in the manner prescribed by 

aw. 


(d) Evidence of payment of taxes and/or deposit of monies for tax payments 
shall be included in the Debtor’s Monthly Status Report. A copy of the bank 
receipt evidencing said deposit shall be attached to the Debtor’s Monthly 
Status Report. 


(e) The Debtor shall file all past due delinquent tax returns within ninety 
(90) days of this Order unless otherwise ordered by this Court or as otherwise ~ 
provided by law. Federal tax returns shall be filed with the Internal Revenue 
Service, Special Procedures Division. In addition, the Debtor shall file all 
post-petition tax returns as required by law in a timely manner. 


D. Proof of Insurance: Within ten days of the date of this Order, the Debtor 
shall file with the Bankruptcy Administrator’s Office a copy of all insurance 
policies held by the Debtor. The policies shall include liability, hazard, 
workman’s compensation and all other insurance held by the Debtor. 


If notice of cancellation or of non-renewal is given on any of the insurance 
policies listed before their expiration dates, the Debtor shall notify the 
Bankruptcy Administrator’s Office of cancellation or non-renewal, by tele- 
phonic notice within 48 hours, and in writing within five (5) days, after notice 
of cancellation or notice of failure to renew. If any such notice is given effective 
as of the date of expiration, the same notification to the Bankruptcy Admin- 
istrator shall be given. 


E. Cash Collateral: The Debtor shall, in addition to other notice as required by 
the Bankruptcy Rules, notify the Bankruptcy Administrator of all motions and 
hearings on the use of cash collateral. The Debtor shall not use cash collateral 
as defined by 11 U.S.C. Section 363 unless each entity that has an interest in 
such cash collateral consents, or the Court, after notice and hearing, autho- 
- rizes such use, sale, or lease in accordance with the provisions of 11 U.S.C. 
Section 363. 


F. Inspection of Property and Records: The Debtor shall permit the Bank- 
ruptcy Administrator or her designee reasonable inspection of its business 
premises, properties, books and records. 
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G. Monthly Status Reports: Pursuant to 11 U.S.C. Sections 704, 1106 and 1107 
and Bankruptcy Rule 2015, the Debtor shall file with the Court, and serve 
upon the Bankruptcy Administrator and the members of the Creditors’ 
Committee, or their duly designated representative, monthly written reports 
on the status of this Chapter 11 proceeding. Said reports shall be prepared in 
accordance with the form entitled “Monthly Status Report” which is provided 
by the Clerk of the Bankruptcy Court. The Debtor shall complete all informa- 
tion requested by and attach all documentation required by said report. Said 
report shall be reviewed and signed by both the representative of the Debtor 
and the Debtor’s attorney. The first “Monthly Status Report” shall include the 
period between the date the petition was filed and the last date of the calendar 
month. The first “Monthly Status Report” shall be due within thirty days after 
entry at the Order for Relief. All subsequent reports shall be for the entire 
calendar month and shall be due within thirty (30) days following the end of 
the calendar month. 


H. Plan and Disclosure Statement Due Date: The Debtor shall file a plan of 
reorganization and disclosure statement within 120 days after entry of the 
order for relief, unless the Court, by subsequent Order, after Notice and 
Hearing within the 120-day period, grants the Debtor an extension of time or 
requires the Debtor to file a plan and disclosure statement prior to the 
expiration of the 120-day period. 


I. Notice of Section 341 Meeting of Creditors: The Debtor shall, in accordance 
with the instructions from the Clerk of the Bankruptcy Court, serve the notice 
of the Section 341 Meeting of Creditors in a timely manner. The service of said 
notice shall be certified to the Court. 


J. Appointment of Professionals and Professional’s Fees: Absent extraordinary 
circumstances, attorneys and other professionals will not be appointed nunc 
pro tunc. Applications for appointment filed within 30 days of the filing of the 
petition or within 30 days of the date services commence, whichever occurs 
_later, shall be considered timely. . 

Debtor’s attorneys may disburse expenses and attorney fees from retainers 
held in segregated trust accounts, only to the extent that said amounts are 
disclosed in a monthly report detailing expenses and attorney, professional or 
paraprofessional fees. Said report shall be filed with the Clerk of the Bank- 
ruptcy Court, with copies to the Bankruptcy Administrator and the Creditors 
Committee. All disbursements from retainers shall be provisional only. All fees 
and expenses remain subject to proper application, notice, hearing and Court 
order. Requests for interim fees should be made on a quarterly basis. However, 
applications for fees will be considered on a more frequent basis, calendar 
permitting, upon application and proper notice. 


K. Addresses for Service Upon the Bankruptcy Administrator, the Internal 
Revenue Service and the State of North Carolina: The Bankruptcy Adminis- 
trator’s address for service is 402 W. Trade Street, Suite 200, Charlotte, NC 
28202-1669. The Internal Revenue Service shall be served by mail at: Internal 
Revenue Service, Special Procedures Division, Room 411, 320 Federal Place, 
Greensboro, NC 27401. The North Carolina Department of Revenue shall be 
served by mail at: North Carolina Department of Revenue, Central Collection 
Unit, Post Office Box 1168, Raleigh, NC 27602. The Debtor shall effectuate 
service upon the Internal Revenue Service and the North Carolina Depart- 
ment of Revenue as otherwise required by law. 


L. Compensation and Compensation Plans: During the pendency of this 
Chapter 11 proceeding, the Debtor shall not increase compensation or modify 
plans of compensation without prior Order of this Court, after notice and 
hearing. Compensation and plans of compensation shall include, but shall not 
be limited to, salaries, hourly wages, benefits, commissions structure, bonuses, 
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or other forms of compensation for service, and shall be applicable, but shall 
not be limited to, officers, insiders, employees, independent contractors, 
consultants, commissioned salespersons and other entities providing services 
to the Debtor. Although the Debtor shall not increase any compensation 
without prior Order of this Court, after notice and hearing, this Court will 
consider motions for adjustments to entire compensation plans or packages as 
well as adjustments as they relate to particular individuals or entities. 

M. Disposition of Assets: The Debtor shall not hypothecate, mortgage, pledge, 
or otherwise encumber any property of the estate or dispose of any property of 


We estate, other than in the ordinary course of business, without Order of this 
ourt. : 


~N: Compliance with Code Provisions: The operation of the business by the 
Debtor shall be in strict conformity with the provisions of the Bankruptcy 
Code, the Bankruptcy Rules, and the Local Bankruptcy Rules of Practice and 
Procedure. 


Wiis sO ORDEREDithis - _-. day of - Sav ne er ond: 


UNITED STATES BANKRUPTCY JUDGE 


Copies to: Debtor, Debtor’s Attorney, Bankruptcy Administrator, Internal 
Revenue Service, North Carolina Department of Revenue 
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Form 14. 


UNITED STATES BANKRUPTCY COURT 
Western District of North Carolina 


MONTHLY STATUS REPORT 


IN RE: 
CASE NO.: . 
Reporting Period: FROM: 
TO: | 
I certify under penalty of perjury that the information contained in the 
attached Monthly Status Report consisting of _____ pages (including 


exhibits and attachments) is true and correct to the best of my knowledge and 
belief. | 


Dated: 


Debtor Representative 


I certify that I have reviewed the information contained in the attached 
Monthly Status Report consisting of ______ pages and based on my knowl- 
edge of this case and the debtor’s financial and business affairs, this Monthly 
Status Report is accurate, complete, and does not contain any misrepresenta- 
tion of which I am aware. I further certify that this report has been served on 
all parties as required by law or court order. 


Dated: 


Attorney for Debtor 


NARRATIVE ON PROGRESS OF CASE: 
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CASH RECEIPTS AND DISBURSEMENTS 


BEGINNING CASH POSITION is the same figure as the ENDING CASH 
POSITION of prior month. 


BEGINNING CASH POSITION 
dE io utasamaaas aad saa allelic ale AMOUNT: $ 


CASH RECEIPTS CASH DISBURSEMENTS 


Description Amount Description 


Inventory Purchased 
Salaries/Wages 

Taxes (Total) 
Insurance (Total) 
Unsecured Loan Pymts 
Utilities (Total) 

Rent 


Professional Fees 


see noes er ne ep eee Ney yep Ae es 3g) 


Maintenance/Repair 
OTHER DISBURSE- 
MENTS (List) 


TOTAL CASH 
RECEIPTS: — 


$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
cm 
$ 
$ 
$ 
$ 


TOTAL DISBURSE- 
MENTS: 


ENDING CASH POSITION 
Dat: BANK SPATE EAS M AMOUNT: $ 
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PAYMENTS TO SECURED CREDITORS 


No Secured Debt 


No Secured Debt Payments Made During 
Reporting Period 


All Secured Debt Payments Made During 
Reporting Period Are Listed Below: 


DATE OF 
COLLATERAL PAYMENT | AMOUNT 
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PAYMENTS ON PRE-PETITION DEBT 


No payments have been made on pre-petition 
unsecured debt during the reporting period. 


All payments made on pre-petition unsecured 
debt during reporting period are listed below: 


ORDER DATE 


DATE OF AUTHORIZING 


CREDITOR PAYMENT PAYMENT 


BANK ACCOUNTS 


ALL BANK STATEMENTS MUST BE ATTACHED FOR EACH 
ACCOUNT. PLEASE REPRODUCE THIS PAGE AND COM- 
PLETE A SEPARATE PAGE FOR EACH ACCOUNT. ATTACH 
BANK STATEMENT TO CORRESPONDING PAGE. 
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~ 


Name of Bank: | 
Address: 
Street and/or P. O. Box Number 


City State Zip Code 


Type of Account 
(i.e., Payroll, Tax, Operating): 
Account:Number: ater soto sive 


DATE PERIOD BEGINS: 


Ending Balance $ 
- (per the attached bank statement for this period) 


Outstanding Deposits and Other 
Credits Not On Statement 


Outstanding Checks and Other 
Debits Not On Statement 


Ending Reconciled Balance* 


DATE PERIOD ENDS: 


Highest Daily Balance 
During Above Period $ 


SALARY/COMMISSION/INDEP. CONTRACTOR 
PAYMENTS 


Insiders** (List name(s) and describe type of insider): 


NAME TYPE AMOUNT PAID 


Non-Insider Employees: 


TYPE (i.e., Salaried, Wage) OUNT PAID 


*The sum of the ending balances of all accounts must reconcile with the Ending Cash Position 
on the Cash Receipts and Disbursements page. 
** “Insider” is defined in 11 U.S.C. § 101(31). 
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Commission/Bonus Payments: 


Independent Contractors: 


NAME TYPE 


TOTAL SALARY/WAGE/ 
COMMISSION PAY- 
MENTS | 


Form 14 


RAP 


AMOUNT PAID 


a 
$ 
$ 
$ 


$ 


SALES/ACCOUNTS RECEIVABLE 


I. Accounts Receivable Pending As of: 
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(Date of Reporting Period) 
II. Sales (gross) During Reporting Period: $ 
III. Collections of Accounts Receivable 

During Reporting Period: $ 
IV. New Accounts Receivables Generated 

During Reporting Period: 


ff 8 es, eee ee 
Uncollect- 
Collectible aie 


Cae | 
[aioe 
ae Es. 
Enea 


$ 
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INVENTORY (Cost Basis) 


Beginning Date: aa Ending Date: — 


LIST BY CATEGORY OF INVENTORY USED FOR PRODUCTION OR — 
RESALE:* 


*Exclude capital items such as machinery and equipment and consumable items such as fuel 
and general supplies. 


1152 


Form 14 WESTERN DISTRICT BANKRUPTCY RULES Form 14 


ACCRUED POST-PETITION LIABILITIES 


No accrued liabilities existed at the end of this reporting 

period. 

All accrued liabilities existing at the end of this reporting 

period are listed below or on the sheet(s) attached. (Exclude 
current liabilities which are NOT past due). 


| NAME OF CREDITOR ) DUE DATE | AMOUNT DUE 


TOTAL ACCRUED LIABILITIES “$ 
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AFFIRMATIONS 


Ereves pe NOG ene All tangible assets of this bank- 
| ruptcy estate are adequately and 
properly insured and all other in- 
surance policies required by law or 
prudent pustess judgment are in 
force. 


Ai CSue 2 Segue ING Qe eet All insurance policies and renew- 
als, if applicable, have been sub- 
mitted to the Rapa Admin- 
istrator. 


Ge NGS ea oes eee No- 2 All tax returns have been filed 
timely and payments made. Copies 
of returns filed post-petition have 
been submitted to the Bankruptcy 
Administrator. 


AREY GS eee INO te eee All post-petition taxes have been 
paid or deposited into a designated 
tax account. 


5. Yes cantina mal IN Ore eecetees New Debtor-In-Possession (DIP) 
bank accounts have been opened 
and have been reconciled. 


GiVORpeet ee, IN Gee New DIP financial books and 
records have been opened and are 
being maintained monthly and are 
current. 


*If the response in “no”, a listing must appear on the Accrued Post-Petition Liabilities sheet. The 
listing must include the name of the taxing authority, the type of tax, the amount due and the 
period the tax was incurred. 
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Form 15. 


UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 


DIVISION 
IN RE: ) 
) Case No. 
) Chapter 11 
Tax I.D.# ) 
Debtor(s) _) 


CHAPTER 11 MONTHLY POST-CONFIRMATION REPORT 


yates PS ee AN SS eS EE GN Re 1 te ae 
(due within fifteen (15) days following end of above reporting period): 


I. NARRATIVE REPORT ON PROGRESS TOWARD CONSUMMATION 
OF THE 


CONFIRMED PLAN OR REORGANIZATION/LIQUIDATION 


— must be filled out in detail in all Chapter 11 cases 

— include the estimated date for filing the motion for final decree 
pursuant to 11 U.S.C. § 1101(2) and Bankruptcy Rule 3022 

— all bank statements for the period covered must be attached if the 
confirmation order was entered within six (6) months of the reporting 
period 

— the plan should be consummated by 


I certify under penalty of perjury that I have read the information 
contained in the foregoing report and that it is true and correct to the best of 
my knowledge and belief. 3 


(Both the debtor’s representative and attorney must sign) 
For the Debtor 


~ Dated 
Attorney for the Debtor 
Dated _ 
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Form 16. 


UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 


DIVISION 
IN RE: 
) Case No. 
; Chapter 11 
Tax I.D.# ) | 
Debtor(s)  ) 


FINAL REPORT AND ACCOUNTING 


I. Payment of Expenses of Administration Other than Operating 
Expenses [§507(s) (1)] 


A. Trustee Commission 
1. Expenses 
B. Attorney for Trustee Fees 
1. Expenses 
C. Other Professional Fees paid by 
Trustee (specify) 
D. Chapter 11 Debtor in Possession - 
1. Attorney’s Fees 
a. Expenses 
2. Accountant’s Fees 
a. Expenses 
3. Other Professional Fees (specify) 
a. Expenses 
E. Chapter 11 Creditors’ Committee 
1. Attorney’s Fees 
a. Expenses 
2. Accountant’s Fees 
a. Expenses 
3. Other Fees & Expenses (specify) 
F. Taxes, Penalties, etc. 
[$ 503(b)(1)(B) & (C)] 
G. Other Expense of Administration 
(itemize on attached sheet) 


Il. Actual/Estimated Payments to Creditors 


A. Priority Payments 
§ 507(a)(2) 


507(a)(7) 
B. Payments to Secured Creditors 
C. Payments to Unsecured Creditors 
1. Percentage Payout on Allowed 
Unsecured Claims eambbietaledbeh obsbablacidto/s 
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III. Other Payments 


A. Surplus Returned to Debtor 
B. Amount Returned to Debtor 
C. Exemptions 

D. Other Distributions 


IV. Trustee Disbursements 


A. Total distribution by trustee 
minus any surplus, exemptions 
or other payments to debtor 

B. Operating expense disbursements 


V. Value of abandoned property or 
exempt property on which a security 
interest was attached 


VI. Attorney fees paid or to be paid by 
debtor from assets not part of estate 
(Chapter 7 non-business cases only) or 
paid by debtor outside of plan (Chapter 
13 non-business cases only) 


I hereby certify that I have read the information contained in this report and 
that it is true and correct to the best of my knowledge. 


Preparer: 
Dated: 


Attorney for Debtor in Posses- 
SION cea 10 961 % VORIOThs Sane 


Dated: 
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Form 17. | 
UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF NORTH CAROLINA 
ee Se DIVISION 
IN RE: PRD) ees See eee Case # 


CHAPTER 13 PLAN SUMMARY 


The following is a summary of the proposed Chapter 13 plan of the above- 
referenced debtor(s). The plan provisions as set forth herein are those proposed 
by the debtor(s) and are subject to modification as recommended by the 
trustee at the scheduled Section 341 meeting of creditors. ALL CREDITORS 
ARE HEREBY NOTIFIED THAT THE PLAN AS PROPOSED HEREIN 
OF AS Oe AT ete LEONE OF LAUD MEAS _MAY BE 


THE PLAN WILL BE BINDING UPON ALL PARTIES UNLESS OBJEC- 
TIONS TO CONFIRMATION ARE TIMELY FILED WITH THE COURT 
ACCORDING TO THE PROCEDURES AS SET FORTH IN THE “NO- 
TICE OF MEETING OF CREDITORS, CONFIRMATION HEARING, 
AND OTHER RELEVANT MATTERS” WHICH ACCOMPANIES THIS 
SUMMARY. The plan is bound by and must comply with all appropriate 
provisions of the Bankruptcy Code which affect Chapter 13 proceedings. 


1. The plan proposes payments of $________ per month for ________ months or 
fora _______% payout to the general unsecured creditors. 

2. The attorney for the debtor(s) has already received ee as of the total 
base attorney’s fee of $______, with the balance of the fee, if any, to be paid 


through the plan by the trustee. 


3. From the payments received, the trustee shall make disbursements as 
follows and in the following order of priority: 


Administrative Costs 
Trustee’s fees and costs (up to a maximum of 10%), court costs, attorney’s fees 
and costs, and other administrative claims as ordered by the court. 


Secured Claims 
Holders of secured claims (including any arrearages on fully secured claims) 
which are actually filed with the trustee shall retain the liens securing such 
claims and shall be treated and paid as secured claimants to the extent of the 
collateral values shown below. To the extent that a creditor’s claim is shown as 
undersecured, it shall be treated and paid in the same manner as general 
unsecured claims. 


Claimant Collateral Value Claimant Collateral Value 


Priority Claims 
The debtor shall make full payment in deferred cash payments of all claims 
entitled to priority under Sections 507 and 1322 of the Bankruptcy Code, as 
shown below. To the extent that such claims are not shown as entitled to 
priority, they shall be treated and paid in the same manner as general 
unsecured claims. 
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Claimant Priority Amount Claimant Priority Amount 


General Unsecured Claims 
The debtor shall provide for the pro-rata payment of all non-priority, unsecured 
claims after payment of all administrative, secured and priority claims as set 
forth above. If the plan proposes payments for a term of months, the 
anticipated payout to the general unsecured creditors is approximately 
oe Os 


4. Special Plan Terms 


Separate Classifications of Unsecured Claims 
ae ene general unsecured claims shall be separately classified and paid 
in full: 


Claimant Claim Amount — Reason for Classification 


Property to be Surrendered 
The debtor shall surrender the collateral securing the claims of the following 
creditors in satisfaction of the secured portion of such creditors’ allowed claims. 
To the extent that the collateral does not satisfy such a creditor’s claim, the 
creditor shall hold a general unsecured claim. All such unsecured deficiency 
claims must be filed with the trustee to be included for payment. 


Claimant Claim Amount Value of Collateral 
Lien Avoidance 


The following liens shall be avoided pursuant to 11 U.S.C. 522(f) or other 
applicable sections of the Bankruptcy Code: 


| Claimant Claim Amount 


| Executory Contracts and/or Unexpired Leases 
The following executory contracts and/or unexpired leases shall be assumed: 


The following executory contracts and/or unexpired leases shall be rejected: 
Direct Payments by Debtor 

The debtor will make regular payments directly to the following creditors: 

Claimant Monthly Payment 

5. Effect of Discharge 

Upon the debtor’s completion of the confirmed plan (as proposed herein or as 

subsequently modified), all claims provided for by the plan will be discharged 


as provided for in Section 1328 of the Bankruptcy Code, including the 
cancellation of liens which secured such claims and were paid by the plan. 


Dated 
Dated 
Dated 


Debtor’s Signature 
Debtor’s Signature 
Attorney for the Debtor(s) 
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SUMMARY OF CHANGES TO LOCAL FORMS (10/1/94) 


PRIOR FORM | ACTION 

105-1 1 

105-2 Repealed 

110-1 2 

110-2 3 

125-1 4 

125-2 5 

205-1 6 

315-1 7 
315-2 8 
315-3 Repealed 
315-4 ; Repealed | 
320-1 9 
325-1 Repealed } 
335-1 Repealed i 
405-1 10 . 
405-2 11 { 
405-3 12 | 
405-4 13 

405-5 14 

405-6 15 

600-1 16 

600-2 17 

620-1 18 

620-2 19 

800-1 20 
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BANKRUPTCY PRACTICE GUIDE 


Revised effective October 1, 1994, 
with amendments received through September 10, 1997. 


Section Section 

I. Introduction to bankruptcy practice guide. XI. Removal procedure and withdrawal of ref- 
II. Court personnel. erence. 

III. Rules governing practice before the court. XII. Chapter 13 matters. 

IV. Clerk’s office services. XIII. Adversary proceedings. 

V. Financial information. XIV. Taxation of costs. 

VI. Document filing requirements. XV. Appeals. 


VII. Assignment of venue and judges. 
VIII. Calendar matters. 
IX. Orders, notices of hearings, and judg- 


XVI. Reopening cases. 
XVII. Court mailing list. 


_ ments. | Appendices. 
X. Discovery documents, subpoenas, and trial 
exhibits. Index follows Rules. 


I. Introduction to bankruptcy practice guide. 


This Administrative Guide (“Guide”) has been prepared to assist all inter- 
ested parties in their use of the services of this Court and the Clerk’s Office. 
Prior to October 1, 1994, many of this Court’s Local Rules of Bankruptcy 
Practice and Procedure (“Local Bankruptcy Rules”) were not phrased in terms 
of mandatory rules. Instead, they simply provided information or recom- 
mended guidelines for all interested parties. Therefore, the Local Bankruptcy 
Rules were substantially revised on October 1, 1994. Many of the non- 
mandatory provisions that were a part of the Local Bankruptcy Rules prior to 
October 1, 1994 have now. been moved to this Guide. Although the provisions 
of this Guide have been approved by this Court, its requirements do not have 
the full force of law. . 

The Guide shall be updated periodically as necessary. Each revised page will 
bear a revision date in the upper right hand corner. All parties on the Court’s 
mailing list will receive notice of all future revisions to the Guide. 

The Clerk has arranged for a local copy service to prepare copies of the Guide 
for purchase by all interested parties. Copies of this Guide can be obtained 
from Kwik Copies, 333 S. Kings Drive, Charlotte, North Carolina 28204, (704) 
332-6521. Contact the Chief Deputy Clerk, Linda Anderton, for further 
information. 


II. Court cheng 


A. JUDGES’ OFFICES 
1. Personnel | 
Chief Bankruptcy Judge George R. Hodges 
Secretary Julie G. Brodhag 
Law Clerk Jennifer Youngs 
Bankruptcy Judge J. Craig Whitley 
Secretary Penny Love 
Law Clerk Timothy Arant 
Recalled Bankruptcy Judge Marvin R. Wooten 
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2. Mailing Address 


United States Bankruptcy Court 
Charles R. Jonas Federal Bldg. 
Room #128 

401 West Trade Street 
Charlotte, NC 28202 


3. Telephone 
(704) 344-6169 
4. Facsimile 
(704) 344-6314 
B. CLERK’S OFFICE 
1. Personnel 


Clerk oi Sole enolley zobak . ESix J. Baron Groshon, Esq. 


Chief Deputy Clerk ..................... Linda G. Anderton 
Automation Systems Manager ....... John Bain 
Automation Asst. Systems Mgr. ...... Kent Creasy 

Systems Administrator ................ John Schifano 

Data Quality Analyst .................. Karen Heavner 
IBUCPOUANALYSO ete arene tence: Linda V. Bishop 
Financial Administrator ............... Carol C. Caldwell 
Docket Clerks : 
(Terminal Digit Noted) ................ Elouise Cummings (0) 


Alesia Wallace (1) 
Vickie Burns (2) 
Cynthia P. Putnam (3) 
Barbara J. Sifford (4) 
Julie Adams (5) 
Deborah K. Leonard (6) 
Kimberly VanDyke (7) 
Robin Shackelford (8) 
Robin M. Ward (9) 
Court Recorder Operators ............. Shirley A. Rico 
Cecelia Burr 
Courtroom Deputy... ... fo. cc ok teas Robin K. Felts 
Intake: @lérks Ce el a eae Carrie Vereen 
Shelia Hyde 
Sherrie Green 
Patsy Pugh 


2. Mailing Address 


United States Bankruptcy Court 
Charles R. Jonas Federal Bldg. 
Room #111 

401 West Trade Street 
Charlotte, NC 28202 


3. Telephone 
(704) 344-6103 

4. Facsimile 
(704) 344-6404 
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5. Public Office Hours 


8:30 a.m. — 4:30 p.m. 
Monday through pdes 


6. Emergency Hours 
The Clerk of Court’s home telephone number is listed in the 
Huntersville telephone directory. If he is unavailable after regular 
pen hours, a message can be left on his telephone answering 
machine. 


C. BANKRUPTCY ADMINISTRATOR 


1. Responsibility 

All matters relating to estate administration and the supervision of 
trustees and other court appointed fiduciaries are the official responsi- 
bility of the office of the Bankruptcy Administrator — an independent, 
non-judicial officer of the Federal Judiciary. The Bankruptcy Adminis- 
trator is not an employee of the Bankruptcy Court itself, but, rather, is 
appointed by and under supervision of the Court of Appeals for the 
Fourth Circuit. 

Implementation of the U.S. Trustee program has been deferred in the 
judicial districts of Alabama and North Carolina. The Bankruptcy 
Administrator performs essentially the same functions as the U.S. 
Trustee does in other states. 


2. Personnel 


Bankruptcy Administrator Linda W. Simpson, Esq. 
Bankruptcy Attorney John L. Bramlett, Esq. 
Bankruptcy Analysts Jeanette M. Sartoris 


Bonnie A. Kamyabi 

M. Susan Allen 
Secretary to Bankruptcy Adm. Phyllis A. White 
Clerk, Case Closing Venitra E. White 


3. Mailing Address 


402 West Trade Street 
Room 200 
Charlotte, NC 28202-1669 


4. Telephone 
(704) 344-6894 
5. Facsimile 
(704) 344-6666 
D. BANKRUPTCY TRUSTEES 
1. Chapter 13 Standing Trustees 
a) Charlotte Division 


Warren L. Tadlock, Esq. 
P.O. Box 30097 

Charlotte, NC 28230-0097 
(704) 372-9650 

Fax: (704) 335-0267 
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b) Asheville/Bryson City Divisions ~ 


David G. Gray, Esq. 
81 Central Avenue 
Asheville, NC 28801 
— (704) 254-6315 
Fax: (704) 255-0305 


c) Shelby/Statesville Divisions 


Steven G. Tate, Esq. 
Post Office Box 1778 
Statesville, NC 28677 
(704) 872-0068 

Fax: (704) 873-3476 


2. Chapter 7 Panel Trustees 
a) Charlotte Division 


Langdon M. Cooper, Esq. 
Post Office Box 488 
Gastonia, NC 28053-0488 
(704) 864-6751 

Fax: (704) 861-8394 


R. Keith Johnson, Esq. 
Suite 600 
312 W. Trade Street 
Charlotte, NC 28202 
(704) 372-3867 

_ Fax: (704) 342-0429 


Richard M. Mitchell, Esq. 
1800 Carillon Bldg. 

227 W. Trade Street 
Charlotte, NC 28202 
(704) 376-6574 

Fax: (704) 342-1531 


Holcomb and Pettit, PA. 
227 W. Trade Street 
Suite 2170 

Charlotte, NC 28202 
(704) 333-5800 

Fax: (704) 377-1045 


A. Burton Shuford, Esq. 
Cameron Brown Building 
301 S. McDowell Street 
Suite 707 

Charlotte, NC 28204 
(704) 377-0280 

Fax: (704) 377-8666 


Wayne Sigmon, Esq. 
Post Office Box 2636 
Gastonia, NC 28053 . 
(704) 865-6265 | 
Fax: (704) 866-8010 
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Susan Sowell, Esq. 
2020 Charlotte Plaza 
Charlotte, NC 28244 
(704) 333-1200 

Fax: (704) 377-9630 


James T. Ward 

1515 Mockingbird Lane 
Suite 903 

Charlotte, NC 28209 
(704) 529-0887 

Fax: (704) 529-6090 


Albert Durham 

227 W. Trade Street 
1200 Carillon Building 
Charlotte, NC 28202 
(704) 334-0891 

Fax: (704) 377-1897 


b) Asheville Division 
David R. Hillier, Esq. 
Post Office Box 7115 
Asheville, NC 28802 
(704) 258-3368 
Fax: (704) 252-6721 


Roberts, Stevens, & Cogburn, P.A. 
Marc Rudow, Esq. 

Marjorie Mann, Esq. 

Post Office Box 7647 

Asheville, NC 28802 

(704) 252-6600 

Fax: (704) 253-7200 


Whalen, Hay, et al., PA. 
Robert M. Pitts, Esq. 
Post Office Box 2868 

~ Asheville, NC 28802 
(704) 255-8085 
Fax: (704) 251-2760 


Special Trustee 

Langdon M. Cooper, Esq. 
Post Office Box 488 
Gastonia, NC 28053-0488 
(704) 864-6751 

Fax: (704) 861-8394 


c) Shelby Division 
Langdon M. Cooper, Esq. 
Post Office Box 488 
Gastonia, NC 28053-0488 
(704) 864-6751 
Fax: (704) 861-8394 


Wayne Sigmon, Esq. 
Post Office Box 2636 
Gastonia, NC 28053 
(704) 865-6265 

Fax: (704) 866-8010 
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Special, Trustee 
James E. Wall, Sr. 
1409 East Boulevard 
Charlotte, NC 28203 
(704) 333-7496 

Fax: (704) 377-6123 


d) Statesville Division 
J. Samuel Gorham, Esq. 
Post Office Box 2507 
Hickory, NC 28063-2507 
(704) 322-5505 
Fax: (704) 328-1882 


Robert H. Gourley, Esq. 
Post Office Drawer 1776 
Statesville; NC 28687-1776 
(704) 873-2131 

Fax: (704) 872-7629 © 


Barrett L. Crawford, Esq. 
P.O. Box 2901 

~ Hickory, NC 28603-2901 
(704) 328-9292 
Fax: (704) 529-6090 


Special Trustee 
James E. Wall, Sr. 
1409 East Boulevard 
Charlotte, NC 28203 
(704) 333-7496 

Fax: (704) 377-6123 


Special Trustee 

James B. Mallory, III, Esq. 
Post Office Box 7 
Statesville, NC 28687 
(704) 872-8189 

Fax: (704) 873-1687 


3. Chapter 12 Trustees 


a) Asheville/Bryson City Divisions 
Marc Rudow, Esq. 
Post Office Box 7647 
Asheville, NC 28802 
(704) 258-2573 
Fax: (704) 253-7200 


b) Charlotte Division 
Warren L. Tadlock, Esq. 
Post Office Box 30097 
Charlotte, NC 28230-9922 
(704) 372-9650 
Fax: (704) 335-0267 
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c) Statesville/Shelby Division 
Steven G. Tate, Esq. 
P.O. Box 1778 
Statesville, NC 28677 
(704) 872-0068 
Fax: (704) 873-3476 


* Special Trustees are not generally assigned cases except where other divisional trustees have 
conflicts of interests or special circumstances so warrant. 


Ill. Rules governing practice before the court. 


A. Admission to practice. 

All duly licensed lawyers who are admitted to practice before the District 
Court shall be allowed to practice law before this Court. Admission to practice 
before the District Court is governed by Rule 1 of the Local Rules of Practice of 
the United States District Court for the Western District of North Carolina. 
“Practice of law” includes, but is not limited to, preparing and filing papers, 
such as complaints, petitions, applications, and motions, questioning wit- 
nesses in proceedings before the Bankruptcy Judge and pursuing or defending 
any action of any nature in this Court. “Practice of law” does not include 
‘questioning a debtor at a meeting of creditors in that debtor’s case. 

All partnerships, corporations and other business entities (other than an 
individual conducting business as a sole proprietorship) that desire to appear 
in cases or proceedings before this Court must be represented by a lawyer duly 
admitted to practice before this Court. Licensed attorneys who are not 
admitted to practice before the District Court may be permitted by the Court 
to appear pro hac vice from time to time in a case or proceeding, upon motion , 
and a certificate of service evidencing service of the motion and order upon 
counsel for the adverse party, the counsel for the debtor, the debtor, the 
creditors’ committee (Chapter 11), the trustee and the Bankruptcy Adminis- 
trator. A motion requesting admission pro hac vice must specifically recite that 
the movant is familiar with and will comply with the Bankruptcy Code, the 
Federal Rules of Bankruptcy Procedure, and the Local Bankruptcy Rules for 
the Western District of North Carolina. There is no specific requirement for 
obtaining local co-counsel. However, any local co-counsel should be identified 
in a motion requesting admission pro hac vice and the accompanying order. 
The movant may submit a proposed ex parte order with the Court allowing the 
appearance. 

An individual may represent himself or herself in a case or a proceeding, and 
an individual may represent an unincorporated business if that individual is 
the sole proprietor of that business. Furthermore, an individual may represent 
a creditor or any other non-debtor entity at a first meeting of creditors. 

B. Disclosure of State Bar number. 

_ All attorneys shall disclose their State Bar number below their signature 
line and name and address/telephone number on all papers filed with or 
submitted to the Court. Attorneys shall indicate the state of admission 
preceding the respective number(s). 

C. Local Bankruptcy Rules. | 

The Court has enacted a revised set of Local Rules of Practice and Procedure. 
A reference copy of the Local Rules is available at the front counter of the 
Clerk’s office for use by the public. Copies of the Local Rules may be purchased 
from Kwik Copies, 333 S. Kings Drive, Charlotte, North Carolina 28204, (704) 
332-6521. The Local Bankruptcy Rules can also be reviewed through the use of 
the PACER automation system. For further information concerning purchase, 
contact the Chief Deputy Clerk of Court, Linda Anderton. 
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Included in the Local Rules is an appendix of forms for use by the 
bankruptcy bar in this District. The forms must be substantially complied with 
at all times. 

The Local Rules may be amended from the time to time after a period of 
public review and comment. The amendment process will begin on May 1 of 
each year. Any proposed changes in the Local Bankruptcy Rules should be 
submitted in writing to the Clerk of Court on or before May 1 of each year. All 
proposed amendments will be on display for review and comment at the Intake 
Section of the Bankruptcy Clerk’s Office from June 1 through June 15. 
_ Proposed amendments will also appear in the Local Rules Directory in the 
PACER automation system from June 1 through June 15 of each year. Any 
amendments to the Local Bankruptcy Rules will become effective on June 30 
of each year. At that time, the amended Local Bankruptcy Rules will be 
available at the Intake Section of the Clerk’s Office, at Kwik Copies in 
Charlotte, and through the PACER automation system. 

Should any matter of practice or procedure require the attention of the Court 
on a more frequent basis, the Court shall from time to time enter standing 
orders which will have the same force and effect as the Local Bankruptcy 
Rules. The Clerk maintains a file of all standing orders entered by the Court 
and enters the standing orders on an accompanying docket sheet. This 
standing order file and docket shall be available for public inspection, subject 
to reasonable terms and conditions, at all times during regular business hours 
of the office of the Clerk. Standing orders which relate to administrative 
matters will be incorporated into either the Local Bankruptcy Rules or this 
Guide on an annual basis. Several standing orders of general interest to the 
bar are appended to this Guide. | 


IV. Clerk’s office EN GE I 


A. Information services. 

Unless otherwise ordered by the Court, all Ryders tiie filed cath the Clerk 
are public records and available for in person inspection at no charge. The 
Clerk may require a receipt from parties reviewing a file. If the services of the 
Clerk’s staff are requested to locate a particular document in a case or 
adversary proceeding file, a $15.00 search fee must be paid. All requests for 
information made by mail or by telephone that require a physical search of the 
case file are subject to the $15.00 search fee; however, the Clerk’s office will 
provide the following information concerning any pending bankruptcy case at 
no charge to any interested person: 

1. The name and address of any debtor; 

2. The bankruptcy case number; 

3. The case filing date; 

4. The name and address of the debtor’s counsel if any; 

5. The name and address of the trustee, if any; and 

6. The date of the entry of discharge, if applicable; 

In addition, and subject to the continuing availability of adequate adminis- 
trative resources, the Clerk’s office will respond at no charge to inquiries 
concerning specific matters that may have been entered on any pending 
bankruptcy case electronic docket. Each telephone inquiry shall be limited to 
any combination of three (3) bankruptcy cases and/or adversary proceedings. 

Attorneys and their staff are invited to use the computer terminals that are 
located at the Intake Counter in the Clerk’s office in order to locate case 
information. The use of these computer terminals will often result in the user. 
being able to locate case information faster than it can be obtained by having 
the Intake Clerks retrieve a case file. 
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B. Voice Case Information System (V.C.LS.) 

Attorneys and the general public may now obtain basic information concern- 
ing active cases by dialing the Court’s V.C.I.S. telephone line, which is (704) 
344-6311, on a touchtone telephone. V.C.I.S. or Voice Case Information System 
is a set of computer programs that interface the Bankruptcy Court’s BANCAP 
database with another piece of equipment (DECtalk), which in turn gives a 
caller information stored on the Court’s computer system. 

The V.C.LS. works using a device called a voice synthesizer. This is a box 
which contains a high-powered processor running a special program, as well as 
a dictionary of English words and standard rules of pronunciation. The 
synthesizer (DECtalk) will take words transmitted by the computer and read 
them over the phone. Unlike bank voice computer systems that are able to use 
pre-recorded human speech as a result of the limited phrases produced by the 
system, there is no limit to the various words that must be produced by V.C.LS. 
(i.e., debtor’s names).:Therefore, V.C.I.S. cannot use pre-recorded speech and 
must use the synthesizer to generate words electronically. The voice synthe- 
sizer cannot generate as high a voice quality as a system that uses pre- 
recorded speech. Nevertheless, V.C.I.S. has been fine-tuned to provide very 
acceptable understandability for most purposes. 

In order to get information from V.C.I.S., you must dial the Court’s V.C.LS. 
telephone line on a touchtone telephone. When the line connects, the DECtalk 
will answer the call and begin its speech as follows: pes 

“This is a computerized name look-up system at the United States 
Bankruptcy Court for the Western District of North Carolina. Type 
the name of a participant in a bankruptcy case, using the letters 
shown above the keys on your telephone. Type the last name, followed 
by the first name, if any, ignoring any spaces or other non-letters. Use 
the 1 key for the letters Q and Z. Press the pound key when done.” 

You would then begin quickly to type the name of the bankruptcy case about 
‘which you are inquiring and press the # key. The V.C.I.S. would then make the 
following statement: / 

— “Pll look that up and read the name or names that match, if there are 
any. If more than one name matches the keys you pressed, I'll read 
each and every one of them. Please stand by, and I'll have this for you 

- momentarily. Just a moment.” 

V.C.L.S. will then provide the caller with the appropriate case number, 
chapter, filing date, debtor’s name, name and phone number of debtor’s 
attorney, trustee’s name, name of Judge assigned to the case, status of the case, 
341 meeting date if applicable, and discharge date. It will then thank you for 
calling and hang up. 

C. Public Access to Court Electronic Records (PACER). 

The Federal Court system has introduced a new service designed to provide 
attorneys and the general public with easier and better access to court 
information. This system is an electronic public access system called PACER 

(Public Access to Court Electronic Records). PACER has been operational since 
March, 1992, and the Court’s PACER telephone numbers are 344-6121, 
344-6122, 344-6123, and 344-6124. 

This system allows attorneys and the general public to use a terminal or 
computer and modem to dial into the Court’s computer system, connect to a 
special information computer, and request information about a case. The 
system will provide lists of cases, searched by name, as well as the full 
electronic docket for each case. Users may save the docket on their computer 

or print it out in their office. This allows users to get docket information on any 
of thousands of cases in the Bankruptcy Court. PACER allows users to: 
1. Track updates to a case of interest in less than a minute; _ 

2. Get a printed history of a case by retrieving the public docket in less than 

a minute; | 
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3. Research litigants by name; 

4. Obtain copies of Court calendars; 

5. Review and download the Local Bankruptcy Rules for the Western 
District of North Carolina; 

6. Review and download proposed amendments to the Local Bankruptcy 
Rules; and 

7. Review and download the Bankruptcy Practice Guide for the Western 
District of North Carolina. 

The Clerk’s office will provide documentation on the use, restrictions, and 
capabilities of the PACER system, as well as a PACER registration form, upon 
request. Anyone who has questions concerning this system should direct those 
questions to the Court’s Systems Manager or Assistant Systems Manager at 
(704) 344-6108. 

Potential users can be certain that the following equipment will be needed in 
order to utilize the PACER system: 

1. Terminal or computer. A computer has the added advantage of being able 
to download data (case information) onto a disk for later reviews, printing, or 
even editing (such as with a word processor). However, even a dumb terminal 
will be sufficient for retrieving information. 

2. Printer. A printer will give the user the option of making a copy of the 
information received for later reference. 

3. Modem. The system will accept both 2400 baud and 1200 baud “nae 
The former is twice as fast, and it will make the system more pleasant to use 
if the user is downloading large docket reports. 

All users will be billed quarterly at the rate of $.60 per minute of use. 
However, information can be downloaded instantaneously, thereby minimizing 
the cost to users. Registration of all new users will be handled by the PACER 
Billing Center, U.S. Courts — CVB (S.A.), P. O. Box 740026, Atlanta, Georgia 
30374-0026, 1 (800) 827-2982. 

When a user logs into PACER, the Billing Center software will post a date 
and time in a log file. The user will be permitted to enter a fifteen character 
client identification code which can be used to track the transaction and bill the 
user’s clients. When the user logs out of PACER, the user’s total time will be 
posted to the log file. Users will also have the ability to review their 
transactions on line and change their password. Each month, the prior month’s 
log file will be electronically sent to the Billing Center for processing. 

Itemized statements will be sent on a quarterly basis. All funds collected by 
the Billing Center will be forwarded to a U.S. Treasury account established by 
the Administrative Office of the United States Courts. 

D. Photocopying documents. 

Copy requests for three or fewer pages can be honored while the requestor 
waits. Copy requests for more than three pages must be left with the counter 
deputy and will be completed in the order received. A charge of $. 50 per page 
applies to all copy requests and must be paid in advance of receiving the copies. 

K. Transcripts and tape duplications. 

Transcript requests are made directly to the Electronic Court Recorder 
Operator (““ECRO”) by telephone, in person, or in writing. A follow-up letter is 
required for those requests made by telephone or in person. The Clerk’s office 
will not honor requests for transcripts consisting of various portions of a 
witness's testimony on direct examination or cross-examination. However, the 
Clerk’s office will honor requests for transcripts of the entire direct examina- 
tion and/or the entire cross-examination of a single witness. The ECRO will 
estimate the number of pages and provide an estimated cost which must be 
paid before the Clerk’s office begins any work required for the preparation of 
the transcript. 

There will be a $15.00 service charge (payable to the Clerk, U.S. Bankruptcy 
Court) if an attorney or representative requests a transcript and does not 
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follow through with the request. This service charge provides a nominal fee for 
the ECRO’s time spent in processing the transcript request. Federal govern- 
ment agencies are exempt from paying in advance. 

Tapes of Section 341 creditors’ meetings are retained by the Bankruptcy 
Administrator for two (2) years, and requests for tape duplications of any first 
meeting shall be made, in writing, directly to the Office of the Bankruptcy 
Administrator and shall include payment of the prescribed fee to the Clerk, 
U.S. Bankruptcy Court. There is no longer a charge for duplication of these 
tapes. However, the party requesting the tape must provide blank tape(s) 
which will be used to make the copy and then returned. 

F. Record retrieval. 

Case and adversary proceeding files are maintained on Court premises for a 
limited period of time after the case is closed before being shipped to a Federal 
Records Center for storage. Upon request, the Clerk can arrange for retrieval 
of a particular file from the Federal Records Center located in Atlanta, Georgia, 
upon payment of a $25.00 fee. Alternatively, an interested party may arrange 
for inspection directly with the Center itself. Contact the Chief Deputy Clerk 
for details on this procedure. 

G. Filing papers after business hours. 

In a genuine emergency, petitions or other papers may be filed by contacting 
the Clerk at the residential telephone number published in the Huntersville 
telephone directory. If the Clerk is unavailable after regular work hours, a 
message can be left on his telephone answering machine. The Bankruptcy 
Judges may also accept emergency filings. 

H. Legal advice. 

A bankruptcy case is a formal legal case affecting the rights of both debtors 
and creditors. For that reason, the Clerk’s and the Bankruptcy Administrator’s 
offices are prohibited from giving any advice which may be considered legal in 
nature. Bankruptcy is sufficiently complicated that most individuals find it 
desirable to obtain the services of an attorney. 


V. Financial information. 


A. Bankruptcy fees. (as established per 28 U.S.C. $1930) 
1. Chapter 7 or 138 case filing fee 


(Including $30.00 Administrative Fee) ...............cc cee eeeee eee eee eees $ 160.00 
DP memapieneicase filing feei 9. 11. 2) PAR, Jee. $ 300.00 
pean wiecase: {ilinovfeey. 00. 27 Ae, A POs $ 800.00 

Pee en SAE LOT UT Oey LOS Tae ed, claned oo $1,000.00 
PRE BLS ELAS {LINE LCC. iirc cence cea ee vegas ep ee nen ceg cag a oe oem $ 200.00 
5. Conversions: Upon request of the debtor, if a case under Chapter 7 or 

Chapter 13 is converted to a case under Chapter 11 .................. $ 400.00 


- Note: All other conversion fees previously included in the federal bankruptcy 
fee schedule have been repealed. 

6. Reopening cases — Unless a case is being reopened to correct adminis- 
trative error or for actions related to the debtor’s discharge, the moving party 
must tender payment equal to the current case filing fee. 


GOCE DVI Tle rect AM on ees PR Oe IO” AB, $ 50 per page 
Sea Document certification ROMO ORI $ 5.00 per document 
SeiNapnctic tape reproduction 2 YI al $ 15.00 per tape 
10. Amendments to Debtor’s Schedules or List of Creditors after service of 
the 341 first meeting of creditors notice ............. $ 20.00 per amendment 


Note: Pursuant to Federal Rule of Bankruptcy Procedure 1009, the debtor 
shall provide written notice to all affected parties of all amendments except 
those ordered by the court. 

f1N Rééord Search bytOlePk. Mens. / 24022, UN BE. $ 15.00 per name or item 
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122; Gomplaint Miling Wee wiice. corre cll T dacmparenkh dpe lose $ 120.00 
(no charge where plaintiff is a Chapter 7, 12 or 13 debtor) tg 

13. Filing or indexing any document from a case pending in BEA SE 
"14. Notices generated by Clerk on behalf of the estate ..$ .50 /addressee 

15. Claims processing charge (for each proof of claim filed in excess of 10) 


$ .25 /claim 
LG AE THT HOLICS, OHEIDOAL ses cse ics ccae tr ete ceucccdgpytuscd iam caaatnens nee $ 5.00 
(including cross-appeals) 
Py VAppeal Docketingomee 22007) SP a Saki a yie wes ecc emit cena Be $ 100.00 
18. Retrieval of Court File from Federal Records Center or any off-premises | 
location y sie Miw Cent a aoe Hea or Aeatetet A pe ee eee 25.00 
19. Insufficient Funds Check Charge ............ 0... ccc ceceeeeeeseeeees $ 25.00 
20:9 Mailinee Matrix Labels \20. 2820. PAW AIR Raids $ 5.00 /page 


IMPORTANT NOTE: As a result of actions taken by the Congress and the 
Judicial Conference of the United States during 1989 and 1990, certain 
additional bankruptcy court fees have been established. They are as follows: 

21. For the deconsolidation of any joint petition at the request of the debtor, 
a fee equal to one-half of the current fee for filing a petition for the chapter 
under which the joint case was originally filed. The fee is applicable to case 
conversions, also, and it applies whether the joint case was previously 
substantively consolidated or not. 

22. For filing motions to vacate or modify the automatic stay, to withdraw 
the reference of a case or proceeding, or to compel abandonment of property of 
the) estates. oxayid. Jae. Joi Vena. inary tok at RW oreerredthg. (borer iene 60.00 

23...For docketing cross-appeals. visi. isussayssmdtness coe ne eed $ 100.00 

24. Pursuant to action of the Judicial Conference of the United States, an 
administrative fee of $30.00 is required to be paid upon the filing of all 
petitions for relief under Chapter 7 and Chapter 13 of the Bankruptcy Code. 
This fee is in lieu of the noticing fee the Clerk is required to charge as provided 
in paragraph 14 above. This fee may be included in one check with the filing fee 
because it is assessed, and is to be collected, at the time the petition for relief 
is filed. This means that payment at the time of filing of a Chapter 7 or Chapter 
13 case should be in the total amount of $160.00. 

B. Methods of paymeni. 

Cash, certified check, personal check, money order. Personal checks are not 
accepted from debtors or debtors in possession. The Clerk reserves the right to 
refuse to accept personal checks from any other parties, included but not 
limited to, those who have written checks to the Court that are subsequently 
returned NSF. The Court does not keep funds for making change. Exact change 
is required. 

On October 12, 1990, the Court entered an Order Establishing Methods of 
Payment for Court Fees and for Satisfaction of all Judgments of the Court. 
This Order provides that any party who tenders payment of any bankruptcy 
court fees established pursuant to 28 U.S.C. Section 1930 or any party who 
tenders payment in satisfaction of any judgment or order of this Court shall do 
so in such a manner as to minimize the inconvenience of collection for the 
person or entity to whom the payment is tendered. In furtherance of this policy, 
the Order directs all payments to be made by check, draft, money order, 
currency and/or coin. The Order further provides that when payment is to be 
made by currency and/or coin, the tendering party shall make such payment 
using the largest denominations of such currency and/or coin as are possible, 
given the total amount of said payment. Violation of this Order shall subject 
the violating party to such sanctions as the Court deems appropriate. 

C. Unclaimed funds. 

All unclaimed funds collected by the Court in Chapter 7, 12 and 13 cases and 
deposited into the registry of the Court shall be transferred to the United 
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States Treasury as soon as is practicable thereafter. Unclaimed funds in 
Chapter 11 cases shall not be deposited into the registry of the Court unless 
specifically allowed by order of the Court. These funds should be distributed 
according to the debtor’s Chapter 11 Plan. All requests for the disbursement of 
unclaimed funds and the actual disbursement of such funds shall comply with 
the following: 

1. Each request for the disbursement of unclaimed funds shall be verified in 
writing and filed with the Clerk of Court in the form of a verified Motion for 
re oat of Unclaimed Funds, which shall be accompanied by a Notice of 

earing. 3 

2. The requestor shall serve a copy of the motion and notice of hearing on 
the United States Attorney, the Bankruptcy Administrator, and the case 
trustee. The notice shall further advise said parties that they have fifteen (15) 
days following service of the notice to object to or otherwise respond to the 
request and ask for a hearing before the Court. The notice and a written 
certificate of service shall be filed with the Clerk of Court within three (3) days 
following service as required herein. | 

3. An individual claimant may file a Motion for Disbursement of Unclaimed 
Funds and Notice of Hearing pro se, but all other claimants must be 
represented by an attorney who is a member in good standing of the North 
Carolina State Bar and who has been admitted to practice before the United 
States District Court for the Western District of North Carolina by taking the 
_prescribed oath in open Court, as set forth in Rule 1 of the Rules of the United 
States District Court for the Western District of North Carolina. Licensed 
- attorneys who are not admitted to practice before the United States District 
Court for the Western District of North Carolina shall not be permitted to 
appear pro hac vice for the purpose of filing a Motion for Disbursement of 
Unclaimed Funds on behalf of a claimant. 

4, An individual claimant shall establish full proof of his or her right to the 
unclaimed funds by personally appearing at the hearing and presenting 
testimony in open Court which convinces the Court of the claimant’s right to 
the unclaimed funds. A partnership claimant shall establish full proof of its 
right to the unclaimed funds by having a general partner personally appear at 
the hearing and present testimony in open Court which convinces the Court of 
the claimant’s right to the unclaimed funds. A corporate or other business 
claimant shall establish full proof of its right to the unclaimed funds by having 
an officer or director personally appear at the hearing and present testimony 
in open Court which convinces the Court of the authority of the officer or 
director to act on behalf of the claimant and of the claimant’s right to the 
unclaimed funds. 

5. If the requestor is a representative of the estate of a deceased individual, 
the requestor shall provide the Clerk with certified copies of all probate 
documents to substantiate the requestor’s right to act on behalf of the decedent 
as additional proof of entitlement to the funds. 


VI. Document filing requirements. 


A. Petitions and accompanying documents. 

The Court requires the following number of full copies of bankruptcy 
petitions, including all schedules, the statement of financial affairs, exhibits 
and all other papers filed with a bankruptcy petition: 

Chapter 7: Original plus three (3) copies 

Chapter 9: Original plus five (5) copies 

Chapter 11: Original plus five (5) copies for a corporation or partnership 

debtor 
Original plus four (4) copies for an individual debtor 
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Chapter 12: Original plus four (4) copies 

Chapter 13: Original plus four (4) copies 

The copy requirements listed above include those required for service of one 
(1) copy on the Bankruptcy Administrator and for oe (1) filed stamped office 
copy for the debtor or the debtor’s attorney. 

All petitions, schedules, statements and other papers filed with a bank- 
ruptcy petition shall conform, in all respects, to the Official Bankruptcy Forms, 
as promulgated by the J udicial Conference of the United States, effective 
August 1, 1991. Normally defective papers will be accepted by the Clerk. 
However, conforming papers must be filed within fifteen (15) days of the 
original filing. Failure to do so may result in dismissal of the case without 
further notice. 

B. Return of file stamped office copies of documents. 

Recent cuts in the operating budget of the Federal Judiciary have resulted in 
substantial reductions in this Court’s annual allocation for postage. We must, 
therefore, insist that any person desiring return of a file-stamped, office copy of 
any document filed with or submitted to the Clerk provide the extra copy of the 
document plus a self-addressed envelope with sufficient return postage. The 
Clerk’s office has discontinued its practice of returning filed copies of pleadings 
and orders to attorneys who do not enclose a self-addressed, stamped envelope 
with the copies of pleadings to be returned to the attorneys. 

The Clerk’s office will maintain a mailbox at the Intake Section that will 
contain mail slots for the seventy-two most active members of the bankruptcy 
bar. A separate box will be used to retain pleadings for all other attorneys. 
Copies of filed pleadings that are not mailed back to the submitting attorneys 
will be retained in this area for a two-week period. Attorneys will be given the 
opportunity to appear at the Clerk’s office and collect these documents during 
such two-week period. 

Attorneys and their staff who visit the courthouse on a regular basis are 
encouraged to ask the Intake Deputies for their mail. This will not only save on 
postage expenses that would otherwise be incurred by the Clerk’s office or the 
attorneys, but it will also result in a quicker return of copies of filed documents 
to attorneys. During such two-week period, attorneys may also send the 
Clerk’s office a self-addressed, stamped envelope of sufficient size and contain- 
ing sufficient postage for the return of these documents. After such time, the 
pleadings will be disposed of by depositing them in the paper recycling bin. 

C. Facsimile filings. 

With one exception, the Clerk will not accept “fax” transmissions or other 
facsimiles for filing unless a prior Order has been entered by the Court 
directing the Clerk to do so. The one exception to this rule will apply to trustees 
who are appointed by the Court to serve in a Chapter 7 or 11 case. As a result 
of the short time period in which a trustee may reject his or her appointment, 
trustees will be permitted to fax their rejections of appointment to the Court. 
However, a trustee must file an original document rejecting his or her 
appointment within two days of his or her facsimile transmission. Any other 
party who wishes to file a facsimile of a document should direct his or her 
request to the appropriate Bankruptcy Judge. The Clerk is not permitted to 
address such a request. 

If the Court authorizes the Clerk to accept a facsimile for filing, the filing 
party must present the original document to the Clerk for filing within two (2) 
business days after the facsimile filing. Failure to file the original document 
within two (2) business days of the facsimile filing may cause the facsimile 
filing to be stricken by the Court. Pleadings and other documents that have 
been mailed to the Clerk’s office to be filed should not also be faxed to the 
Clerk’s office for informational purposes. 
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D. Bancap mailing matrix. . 

During late 1990, the Court converted to the BANCAP automated case 
management system. This is the same docketing system now in use in the 
bankruptcy courts of the Middle District of North Carolina and the District of 
South Carolina. 

Use of the BANCAP system will require strict adherence to certain operating 
procedures by both the Clerk and the bankruptcy bar. For example, all master 
mailing matrices required to be filed pursuant to Local Bankruptcy Rule 4 will 
have to be prepared in a specific format and conform to certain type-styles. 

On October 3, 1990, the Court entered a standing order requiring each 
Chapter 7, 11 or 12 petition filed on or after November 1, 1990 to be 
accompanied by a mailing matrix creditor list prepared in the one-column 
format specified by the Clerk. In addition, any Chapter 13 debtor that converts 
to Chapter 7, 11 or 12 must file with the Notice of Conversion or proposed order 
a revised mailing matrix creditor list that conforms to the one-column format. 
Chapter 13 debtors in the Charlotte, Shelby and Statesville Divisions may file 
either the one-column BANCAP matrix or the three-column matrix that is 
commonly filed with Chapter 13 petitions. 

On October 3, 1990, the Court entered a standing order requiring each 
Chapter 7, 11 or 12 petition filed on or after November 1, 1990 to be 
accompanied by a mailing matrix creditor list prepared in the one-column 
format specified by the Clerk. In addition, any Chapter 13 debtor that converts 
to Chapter 7, 11 or 12 must file with the Notice of Conversion or proposed order 
a revised mailing matrix creditor list that conforms to the one-column format. 
Chapter 13 debtors in the Charlotte, Shelby and Statesville Divisions may file 
either the one-column BANCAP matrix or the three-column matrix that is 
commonly filed with Chapter 13 petitions. 

Although the majority of BANCAP matrices submitted to the Clerk’s office 
are in the proper format, these matrices are often submitted in formats that do 
not comply with the instructions set forth in this Bankruptcy Practice Guide. 
When a matrix is submitted in a noncomplying format, the Clerk’s office staff 
must make a decision whether to retype the matrix itself or return the matrix 
to the filing party with instructions to correct the format of the matrix. The 
_Clerk’s office has recently experience|d] a forced staff-reduction that makes it 
exceedingly more difficult for the remaining staff to retype a non-conforming 
matrix. Furthermore, if a noncomplying matrix is returned to the filing party, 
it may necessitate a delay in the scheduling of the first meeting of creditors. 
Therefore, all members of the bankruptcy bar are asked to comply with the 
BANCAP matrix instructions that are set forth herein. 

1. General instructions. 

The BANCAP system in this court provides a program for the computerized 
processing of creditors listed in each case filed to enable a high volume of cases 
to be processed within limited time constraints. Creditors are initially loaded 
into ae computer data base for each case in one of two ways: (1) by “scanning” 
the hard copy matrix supplied by the debtor at the time of filing the case, or (2) 
by loading information from a diskette supplied by the debtor. | 

“Scanning” is a process which enables a deputy clerk to feed the matrix 
sheets into an optical character reader. The OCR reads the matrix and 
transmits the creditor information directly into the BANCAP system, thus 
eliminating the need to type each creditor individually into the system. If a 
diskette is provided, it is “loaded” into the system. All creditors on the matrix 
are available for retrieval for query, noticing or updating purposes within one 
day after entry into the system. Ae 

Hard copy matrices or diskettes must be submitted in the format utilized by 
the BANCAP system. When submitting matrices or diskettes, debtors and 
their attorneys are asked to adhere to the following: ; 

(1) All matrices with less than 1000 creditors may be submitted by a hard 
copy matrix or on a diskette. 
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(2) Ifthe matrix contains over 1000 creditors, the Court’s Systems Manager 
should be contacted at (704) 344-6103 for specific instructions. 

(3) Regardless of whether a diskette or a hard copy matrix is submitted, the 
instructions set forth herein regarding the preparation of an original matrix or 
diskette or supplemental matrix must be observed. 

An incorrect matrix or diskette will result in delay in noticing the § 341 first 
meeting of creditors. Failure to comply with these matrix requirements will 
result in this matter being brought to the attention of the Court. The Clerk’s 
office staff will answer any questions concerning the proper preparation of a | 
BANCAP matrix. In addition, copies of these instructions are available upon 
request from the Clerk’s office. 

2. Hard copy matrices. 

In order to ensure that the hard copy matrix to be Ped can be properly read 
by the optical scanner, the following guidelines must be complied with when 
preparing the BANCAP matrix: 

(1) Lists must be typed in one of the following standard iapetaces or print 
styles: Courier 10 Pitch, Prestige Elite or Letter Gothic. . 

(2) Lists should be typed i in a single column on the page. 

(3) No letters should be closer than one (1) inch from any edge of the paper. 

(4) Each name and address must consist of no more than five (5) total lines, 
with at least two (2) blank lines between each name and address. 

(5) Each line must not exceed forty (40) characters in length. 

(6) Do not include the following parties on your matrix: debtor, joint debtor, 
attorney(s) for the debtor(s), Bankruptcy Administrator, or case trustee. These 
parties will be added by Clerk’s office staff and retrieved from the system for 
- noticing. 

(7) Do not put any other information on the matrix, such as a heading, date, 
lines, and page numbers, etc. The case number and the debtor’s name should 
be listed on the reverse side. 

(8) Do not staple or hole punch the matrix. 

(9) Be sure the paper is inserted straight in the typewriter or printer and do 
not remove the list and reinsert it to complete the matrix. 

(10) If you are using a 10 pitch element, make sure that your typewriter or 
printer is set to 10 pitch, not 12 pitch. 

(11) Do not use all caps. Use both upper and lower case, where appropriate. 

(12) Zip codes must be placed on the last line along with the city and state. 
Use the standard two-letter abbreviations for states. Use capital letters for — 
state abbreviations (i.e., FL). Do not use periods to separate these initials (i.e., 
N.C.). Use a hyphen for nine digit zip codes. Do not put attention lines or 
account numbers on the last line. Put this information on the second line 
following the creditor’s name, if needed. 7 

(13) Do not use onion skin, colored or half-sized paper, or erasable bond. 

- on Make sure your matrix is clean and reads easily. Do not use correction 
uid. 

(15) List the creditor’s first name first, last name last, without titles (i.e., 
Mr., Mrs., Ms., etc.). 

y 16) Submit only clear originals. Photocopies or carbon copies are unaccept- 
able. 

(17) Printing from dot matrix printers or worn out typewriter or printer 
ribbons is unacceptable. 

(18) Do not use the letter “1” for the number “1”. Do not use % as a substitute 
for c/o. Do not use \ as a substitute for /. Do not use +, use either “and” or “&”. 
Do not use /eqv as a substitute for -. Do not use [ | as a substitute for (_ ). 

(19) The matrix must be accompanied by a properly completed certification 
of accuracy. The certification can not be made on the matrix form itself. 
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3. Matrices on diskette. 

The Clerk’s office will accept filing of matrices on floppy diskettes using 
ASCII text format. The equipment that will be needed to submit matrices on 
diskettes is an IBM compatible PC with DOS, a 314" double-sided, double- 
density or high-density diskette, and a program that will produce ASCII text 
files such as a word processor or text editor, or other programs with the 
capability of producing output in ASCII format. 

The following guidelines must be complied with: 

(1) Lists should be typed in a single column. ) 

(2) Each name and address must consist of no more than five (5) single- 
iret lines, with at least one blank line between each of the name/address 

ocks. | 

(3) Zip codes must be located on the same line as the city and state. This 
must be the last line of each name/address block. 

(4) Nine-digit ZIP codes should be typed with a hyphen separating the two 
groups of digits. 

(5) All states must be two-letter abbreviations. Example: correct = CA; 
incorrect = Cal., Calif., California. 

(6) Each line must be forth (40) characters or less in length. 

(7) Entities with more than one address may be listed as many times as 
necessary to ensure proper notice. | 

(8) Do not include the following entities, since they will be added by the 
Clerk’s office: the debtor, the joint debtor, the attorney for debtor(s), the 
Bankruptcy Administrator, and the case trustee. 

(9) Do not use upper case only (all capital letters). Type in upper and lower 
case as you would a letter. : 

(10) Do not type “attention” lines or account numbers on the last line. If 
needed, this information must be placed on the second line of the name/address 
block. Account numbers may not exceed fifteen (15) characters. 

(11) Do not use a header or footer to identify your case. 

(12) Save the date in ASCII format in a file called creditor.scn. 

(13) Label the floppy diskette with the case name and date, and file it with 
the petition. 

(14) Only one case should be included on each floppy diskette. Only one 
creditor.scn file can be processed from a single floppy diskette. . 

Accuracy and completeness in preparing the mailing matrix are the sole 
responsibility of the debtor and the debtor’s attorney. The Court will rely on the 
creditor listing. for mailings. Please be certain to include all listed creditors, 

including priority creditors such as the IRS. : 
4, Matrices filed subsequent to filing of original matrix. 

If the debtor files schedules or amended schedules subsequent to the filing of 
the original matrix, or if the debtor files a schedule of unpaid debts pursuant 
to FRBP 1019 which requires the addition, deletion or correction of names 
already listed or to be added to the original BANCAP matrix or diskette, 
special instructions apply in addition to the instructions for preparing original 
matrices, as set forth above. These special instructions are as follows: 7 

(1) The debtor should never re-submit a name on a supplemental matrix 
which was submitted on the original matrix unless the name and/or address is 
being corrected or updated. The debtor should not re-list all creditors that 
‘ appeared on the original matrix in addition to the changes that he or she is 
attempting to make by filing the supplemental matrix. Only the changes 
should be listed. | 

(2) Separate matrices must be filed when submitting creditor additions, 
corrections or deletions at the same time. The debtor should indicate on the 
reverse side of each such matrix whether the matrix lists “added”, “modified”, 
or “to be deleted” creditors. TRS 

The Clerk’s automation staff may be able to develop programs that will 
accept matrices that are prepared on Apple or other non-IBM/PC computers. 
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Anyone who has questions concerning the submission of matrices on diskettes 
is urged to contact the Court’s Systems Manager, or Assistant Systems 
Manager, at (704) 344-6103. | 

The BANCAP attorney data base will be indexed by bar number rather than 
by name; therefore, all papers filed in the Court will have to include the filing 
attorney’s State Bar number. Therefore, the Court asks that all attorneys 
begin to use their bar numbers on all pleadings as soon as possible. 

K. Proofs of claim. 

As provided by Local Bankenupeey Rule 3002-1.1., Chapter 13 proofs of claim 
are to be filed directly with the standing trustee. When filing a proof of claim, 
be certain that the case name and number are noted on the claim form. The 
form must also be signed by the claimant or his attorney or agent, as 
appropriate. In order to receive a filed copy of a proof of claim, the claimant 
must submit a copy of the original document and include a stamped, self- 
addressed envelope. 

FE. Adversary proceeding cover sheet. 

Local Bankruptcy Rule 7003-1 requires a cover sheet to be filed with any 
adversary proceeding. 

G. Briefs. 

Any Brief or other paper filed subsequent to the related motion or other 
pleading should be filed and served on all parties who are required to be served 
so that actual receipt of the Brief or other paper occurs at least three (3) 
business days prior to the scheduled trial or hearing. If service of a Brief or 
other paper is made close to this deadline, it is the obligation of the party 
serving the Brief or paper to determine that the party to be served will be 
available within the three (3) business days immediately preceding a sched- 
uled trial or hearing. When the Court enters a pre-trial order, it may specify 
different time periods for service of papers and exchange of exhibits in 
adversary proceedings, which would preempt the time period specified herein. 

Failure to comply with this requirement may be grounds for a continuance. 
The Court will not permit a party to be prejudiced by late filing of a Brief or 

other paper. In all cases, in addition to filing originals with the Clerk, two (2) 
full copies of all Briefs should be delivered directly to the Judge’s chambers. 

H. Scheduling judgment creditors. 

If a judgment creditor is scheduled in the bankruptcy, it is necessary that the 
Judgment Book and Page Number of the judgment be set out beside the 
creditor’s name. This information will be required if a Certificate of Discharge 
is requested by the debtor for filing in state court. All Certificates of Discharge 
that are submitted to the Clerk for execution must conform to the form that is 
attached to this Guide as Appendix 1. 

I. Debtor’s change of address. 

Federal Rule of Bankruptcy Procedure 4002 places an affirmative duty on 
the debtor to file a statement of any change of address with the Court. Failure 
to do so not only violates the rule, but it also exposes the debtor to the risk of 
not receiving important notices in the mail. 


VII. Assignment of venue and judges. 


A. Divisional venue of cases and proceedings. 

The Western District of North Carolina encompasses thirty-two (32) North 
Carolina counties. In this district there are five divisions — the Asheville 
Division, the Bryson City Division, the Charlotte Division, the Shelby Division 
and the Statesville Division. The Asheville Division contains the counties of 
Avery, Buncombe, Haywood, Henderson, Madison, Mitchell, Transylvania and 
Yancey. The Bryson City Division contains the counties of Cherokee, Clay, 
Graham, Jackson, Macon and Swain. For purposes of bankruptcy, cases filed in 
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the Bryson City Division are heard in the Asheville Division. The Charlotte 
Division contains the counties of Anson, Gaston, Mecklenburg and Union. The 
Shelby Division contains the counties of Burke, Cleveland, McDowell, Polk and 
Rutherford. The Statesville Division contains the counties of Alexander, 
Alleghany, Ashe, Caldwell, Catawba, Iredell, Lincoln, Watauga and Wilkes. 

Upon the filing of any bankruptcy petition, the case shall be assigned to its 
proper divisional venue according to the residence of an individual debtor or 
principal place of business of any other debtor. If the debtor’s residential 
address or principal place of business lies in a different county than the 
mailing address included in the petition and the debtor wishes for that 
residential or business address to be used in assigning divisional venue 
instead, that fact must be noted conspicuously for the Clerk on the petition. 
Otherwise, divisional venue assignments will be based upon the debtor’s 
mailing address as provided on the petition. 

The initial assignment and transfer of divisional venue of all cases and 

roceedings is EoveTned by 28 U.S.C. § 1408, 28 U.S.C. § 1409, 28 U.S.C. 

1412, Federal Rule of Bankruptcy Procedure 1014, and Local Bankruptcy 
Rule 1. Regardless of the timing of the filing of a Motion to Change Venue, the 
Section 341(a) First Meeting of Creditors shall be held in the division to which 
the case was originally assigned. In addition, if venue is transferred, the initial 
trustee shall not be changed unless the Court so orders. In certain routine 
administrative matters, such as hearings on applications for compensation of 
professionals or for approval or confirmation of sales, the Court may ex parte 
order a divisional venue change for convenience of the parties. 

Divisional venue is currently indicated numerically in the case number. The 
two-digit number to the left of the hyphen is the year in which the case was 
filed. The first numeral in the five-digit number to the right of the hyphen 
represents the venue to which the case has been assigned according to the 
following code: 


1 Asheville 

2 Bryson City 
3 Charlotte 

4 Shelby 

5 Statesville 


B. Assignment of judges. 

In the absence of a conflict of interest, cases filed in the Western District will 
be assigned between the judges as follows: 

1. Asheville Division 


All Cases Judge Hodges 
2. Charlotte Division 

Chapter 7 Judge Hodges 

Chapter 11 Judges Hodges/Whitley-Random 

Chapter 12 Judge Whitley 

Chapter 13 Judge Whitley 
3. Shelby Division 

All Cases Judge Wooten 
4. Statesville Division 

Chapter 7 and 11 Judge Whitley 

Chapter 12 and 13 Judge Hodges 


5. Converted cases in all divisions 
Upon conversion, a case will be assigned to the judge who would 
otherwise have received it if it had been an initial filing, using 1-4 above. 


VIII. Calendar matters. 


A. Trials. 
Trials are scheduled by the Court as the calendar permits. The parties will 
receive notice of trial dates by the Court. 
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The Bankruptcy Judges have adopted a series of standard orders designed to 
incorporate the Federal Rules of Bankruptcy Procedure dealing with discovery 
matters into the Court’s pre-trial procedures. The general format of the series 
of orders is 1) a first order governing timing of initial disclosures, discovery and — 
preliminary matters (appended to this Bankruptcy Practice Guide as Appendix 
8); 2) a notice after the end of the discovery period to solicit a mutually 
convenient trial date or alert the Court that the case has not proceeded as 
planned (appended to this Bankruptcy Practice Guide as Appendix 9); and 3) 
a final order governing the exchange of exhibits and other matters immedi- 
ately prior to trial (appended to this Bankruptcy Practice Guide as Appendix 
10). 

This format is designed to allow the case to proceed initially with only 
minimal Court attention or management. If all goes well, Court case manage- 
ment will be minimal. The Notice to Counsel serves as the Court’s check on the 
status of the case. If the case is not ready for trial at that point, then the Court 
will become involved with management of the case from that point forward. 
Ultimately, the final pre-trial order will be entered to govern matters imme- 
diately prior to trial. The orders permit a party to request the Court’s 
intervention in case management at any point that is deemed necessary. 

The substance of what is required of parties is largely left to the Federal 
Rules. These orders seek to control the timing of those matters. The format of 
the orders is designed to use actual dates rather than time periods. Although 
this is initially a bit more burdensome on the Clerk’s office, the Court believes 
that it will be helpful in communicating the exact deadlines that are estab- 
lished. The Court expects all parties to respect these deadlines. | 

The Federal Rules’ provisions on the timing of initial disclosure effectively 
delay discovery at the beginning of a case. Therefore, the total time from the 
entry of the initial pre-trial order to the close of discovery will be approxi- 
mately four (4) months. 

These orders attempt to avoid the Federal Rules’ requirements of multiple 
meetings/conferences. The Court believes that economy of everyone’s time 
would be served by eliminating artificial appearances. The Court is hopeful 
that the bankruptcy bar can accomplish what the Federal Rules require 
without Court appearances or conferences. The benefits of meetings/confer- 
ences are preserved for cases where they are necessary by providing that 
parties may seek modification of the orders, or Court intervention, at any time. 

The Court anticipates that the deadlines established in these orders will be 
satisfactory for the great majority of cases. In any case in which the deadlines 
are not realistic, the parties may propose modifications to the orders. 

B. Motions. 

Special motion days are scheduled each month for each chapter and each 
divisional venue. Counsel should make a reasonable effort to coordinate 
hearings on motions with the calendars of opposing counsel and the trustee in 
the case. Parties shall make every effort to notice their motions for hearing on 
special motion days. 

When preparing to notice a motion for hearing, contact the judge’s secretary 
or the assigned deputy clerk for the upcoming hearing dates for the appropri- 
ate chapter and division. The deputy clerk will not take calendaring informa- 
tion at that point. The motion will be added to the calendar only when an 
original motion and a notice of hearing are filed with the Clerk. When a “no 
protests” notice containing a specific hearing date is used and filed with the 
Clerk, the matter will not be calendared unless an objection or other request 
for hearing is filed thereafter. A certificate of service of the mailing of the notice 
of hearing must be filed with the Clerk within three days of the date of service. 
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The special motion days are currently scheduled as follows: 

1. Asheville Division. 

one term of court is scheduled for the third full week of each calendar 
month. 

1) Chapter 13 and brief Chapter 7 matters are heard on Tuesday, only. 

2) All other matters are heard on Wednesday and Thursday, with Monday 
afternoon available, if needed. 

b) As a result of courtroom renovation work, the additional term of court 
previously held on the Wednesday of the first full week of each calendar month 
will be suspended until further notice by the Court. 

c) The Court address for the Asheville Division is: 

Main Courtroom, Third Floor 

United States Post Office and Courthouse 

100 Otis Street 

Asheville, North Carolina 

2. Charlotte Division. 7 | 

a) Chapter 7 matters are heard on Thursday of the second full week of the 
calendar month. , 

b) Chapter 11 matters. 

1) Judge Hodges: Wednesday of the second full week of the calendar month 
for routine matters. Other times are available upon request for more time- 
consuming matters. 

2) : udge Whitley: Thursday of the first and third full weeks of the calendar 
month. 

c) Chapter 12 matters: Monday of the first full week of the calendar month. 

-d) Chapter.13 motions are heard on Tuesday of the second, third, and fourth 
weeks of the calendar month. Chapter 13 dismissal hearings are held on 
Wednesday of the second and fourth full weeks of the calendar month. Time 
consuming matters can be set at special times throughout the week after 
receiving prior court approval. . 

e) The calendars for hearings in the Charlotte Division are now prepared by 
grouping all cases according to the debtor’s attorney. This practice occasionally 
results in the need to calendar a matter for an afternoon hearing even though 
it has been noticed for a hearing to be held in the morning. Therefore, all 
out-of-town creditors’ attorneys are invited to verify hearing times by review- 
ing the court calendars on PACER. An out-of-town creditors’ attorney who does 
not have access to PACER can call the Clerk’s office on the day before the 
scheduled hearing in order to verify the time of the hearing. 

a Pretrial hearings (both judges) will be set on the respective motion days 
above. 

g) The court address for the Charlotte Division is: 

Bankruptcy Courtroom, First Floor 

Charles R. Jonas Federal Building 

401 West Trade Street 

Charlotte, North Carolina 

h) Judge Wooten normally holds court in Room 122. 

i) Judge Hodges normally holds court in Room 126. 

j) Judge Whitley normally holds court on Chapter 13 matters in Room 126. 
Judge Whitley’s other hearings will normally be held in Room 122. 

3. Shelby Division. 

a) Regular term of court is scheduled for Friday of the fourth full week of the 
calendar month. 

b) An emergency term of court will be scheduled on an “as needed” basis. 
Contact the appropriate judge or the judge’s secretary to obtain an emergency 
hearing date. 
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c) The court address for the Shelby Division is: 

Cleveland County Courthouse 3 

Assigned Bankruptcy Courtroom 

100 Justice Place 

Shelby, North Carolina 

4. Statesville Division. 

a) Chapter 13 matters are heard on Tuesday of the first full week of the 
calendar month. 

b) Chapter 7 and 11 matters are heard on Wednesday of the first full week 
of the calendar month. 

c) An emergency term of court will be scheduled on an “as needed” basis. 
Contact the appropriate judge or the judge’s secretary to obtain an emergency 
hearing date. 

d) The court address for the Statesville Division is: 

Main Courtroom, Second Floor 
- United States Post Office and Courthouse 

Broad Street 

Statesville, North Carolina 

C. Emergency hearings and hearings on shortened notice. 

1. Motions for order shortening time. 

A motion for order shortening time will generally be determined ex parte by 
the Court on the basis of the papers submitted with the motion, subject to the 
right of any party to subsequently object to the adequacy of notice. The motion 
should be substantially in the form of Local Form 7. The request for an order 
shortening time may be contained in the motion seeking the relief in the 
matter, and need not be made by separate motion. The notice on the underlying 
motion shall state that the movant has submitted an order shortening with the 
Court. 

2. Orders shortening time. 

The proposed order shortening time shall be submitted as a separate 
document at the time of the filing of the motion and shall substantially comply 
with Local Form 8. The proposed order shall specify the nature and timing of 
the proposed shortened notice, and leave appropriate blanks for the Court to 
insert the date and time of hearing on the underlying motion, and the date for 
serving and filing papers in opposition to the underlying motion. Counsel for 
the movant is encouraged to confer in advance with the appropriate judge’s 
secretary to secure appropriate dates so they may be completed in the order 
being submitted. In order to secure expedited processing of motions to shorten 
notice, parties should advise the appropriate chapter deputy clerk of the need 
for expedited handling at the time of filing. 

D. First meetings of creditors. 

First meetings are normally held according to the following schedule which 
may be changed from time to time: 

1. Charlotte Division. 

a) Chapter 13 first meetings are normally held on Wednesday and Thursday 
of the first full week of the month, and on Thursday and Friday of the third full 
week of the month, and they are staggered beginning at 9:30 a.m. 

b) Chapter 7 first meetings are normally held on Tuesday of the first, 
second, third, and fourth full week of the month. Chapter 11 and 12 first 
meetings are normally held on Tuesday of the first, second, and fourth full 
week of the month. Chapter 12 meetings are held at 9:00 a.m. and Chapter 11 
meetings are held at 10:00 a.m. Chapter 7 cases begin at 2:00 p.m. 

2. Asheville Division. | | 

a) Chapter 13 first meetings are normally held on Monday of the third full 
week of the month at 9:30 a.m. 

b) Chapter 11 and 12 first meetings are normally held on Tuesday of the 
third full week of the month at 1:30 p.m. 
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c) Chapter 7 first meetings are normally held on Monday of the fourth full 
week of the month beginning at 9:00 a.m. 

d) Asheville first meetings will be held in Suite 103, 11 N. Market Street, 
Asheville, North Carolina. . 

3. Shelby Division. 

a) All first meetings are normally held on Friday of the second full week of 
the month. The meetings are held at the following times: 

1) Chapter 7 — 9:30 a.m. 7 

2) Chapter 13 — 10:30 a.m. 

3) Chapter 11 and Chapter 12 — 1:30 p.m. 

b) Shelby first meetings will be held where regular court hearings are held, 
as noted above. 

4. Statesville Division. 

a) ae first meetings are normally held on Monday of the first full week of the 
- month. 

b) The meetings are held at the following times: 

1) Chapter 13 and Chapter 7 — 9:00 a.m. 

2) Chapter 11 and Chapter 12 — 1:30 p.m. 

c) Statesville first meetings will be held where regular court hearings are 
held, as noted above. | 

E. Court calendars. 

Budgetary considerations have forced the Clerk’s office to discontinue its 
prior practice of mailing copies of the Court calendars to the attorneys whose 
names appear thereon. Instead, copies of the Court calendars will be made 
available at the Intake Section of the Clerk’s office. In addition, copies of the 
Court calendars can be obtained by all attorneys who subscribe to the Court’s 
PACER automation service. The Court calendars can be downloaded into a 
subscriber’s own computer system in less than one minute. 

F. Motions for continuance and settlement. 

Motions for continuance of any matter should be filed as far in advance as 
possible, should set forth in detail the reasons for the request, and should 
advise the Court whether any continuance has previously been granted for the 
same matter. Every effort should be made with opposing counsel to coordinate 
calendars and obtain consent to continuances. The Court may award costs, 
including attorney’s fees, for any party who suffers a monetary loss because of 
a last minute request for a continuance. The Court encourages parties to 
stipulate to continuances where the requests are reasonable. Last minute 
continuances are disruptive to the Court’s calendar, and they are an inconve- 
nience to all parties. 

Parties should advise the Court as soon as possible concerning settlements, 
and all interested parties should be given the courtesy of such notice as soon 
as reasonably possible. 


° 


IX. Orders, notices of hearings, and judgments. 


A. Orders. 

1. Submission of orders. 

Proposed orders should not be submitted with the Clerk’s office for the © 
Court’s consideration until the matter is ready for consideration. Any objection 
periods which must have first expired before the order can be entered should 
pass before the document is submitted. The time requirements of Federal 
Rules of Bankruptcy Procedure 2002 and 9006 apply. 

Parties must be careful to provide sufficient copies of all proposed orders to 
the Clerk for service. The Clerk’s office asks that all parties submit an original 
and at least four copies of every order to be signed and entered. If any question 
concerning the correct number of copies in a particular situation arises, contact 
the respective deputy clerk. 
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All papers, including proposed orders, shall be filed with the Clerk’s office, 
rather than directly with the Bankruptcy Judge. The Clerk shall perform any 
necessary processing of such papers before forwarding the papers to the 
Bankruptcy Judge for consideration. It is recognized that occasionally a matter 
may be discussed by counsel directly with a Bankruptcy Judge and that the 
Bankruptcy Judge will sign the order before the motion or application is 
actually filed with the Court. In such situations, the signed order and the 
motion or application shall be filed simultaneously with the Clerk’s office. 

Should expedited processing of papers be required during a term of Court in 
a division of the District not regularly staffed by the Clerk, the Court may, 
upon a showing of compelling need by a party, direct the courtroom deputy to 
enter a judgment, final order or other paper on the docket. The party shall 
arrange for prompt service of the paper and shall execute and deliver a 
certificate of service to the courtroom deputy at the time of the docket entry. 

2. Orders affecting title to real property. 

Pursuant to Federal Rule of Bankruptcy Procedure 5003(c), the Clerk is 
required to keep an additional copy of every final order affecting title to or liens 
on real property in a judgment book. Parties must include an extra copy of any 
such proposed orders submitted to the Court. Such orders must describe the 
encumbered real property with specificity, either by its metes and bounds 
description, its complete street address, or a reference to the book and page at 
which the deed or deed of trust is recorded in the appropriate county registry. 

3. Orders avoiding liens. 

All orders avoiding liens and the corresponding motions must describe the 
encumbered property with particularity. A reference to “household goods” or 
“real property” is generally considered an insufficient description of property. If 
the property is real estate, it must be described by either its metes and bounds 
description, its street address, or a reference to the deed book and page at 
which the deed or deed of trust is recorded. The movant may attach to the 
motion a copy of a security agreement or financing statement that contains a 
list of the encumbered property. The orders and motions must also set forth 
how the lien was perfected, the Judgment Book and Page Number at which the 
lien is recorded, a statement concerning the basis of the lien avoidance, the 
value of the movant’s interest in the encumbered property, and the amount of 
the exemption that is impaired by the lien. 

The Judges will not sign orders directing creditors to personally cancel liens 
that have been avoided. It is the debtor’s responsibility to ensure that the 
avoidance of liens is noted in the appropriate public records. 

Orders avoiding liens pursuant to 11 U.S.C. § 522(f) should clearly state 
that the lien is avoided “to the extent it impairs the debtor’s exemptions.” 

4, Joint administration or consolidation orders. ie. b: 

Whenever two or more cases are to be substantively consolidated or jointly 
administered, the proposed order that is submitted for this purpose must 
specify which of the two procedures is being invoked and the order must also 
identify which case is to be deemed the lead case. If two or more cases are © 
administratively consolidated, all docket entries will be made in a lead case, 
but separate final reports shall be filed in each case. If two or more cases are 
substantively consolidated, all docket entries will be made in the lead case, but 
only one final report shall be filed. : . 

5. Docketing of final orders or judgments /appeals. 

Federal Rules of Bankruptcy Procedure 5003 and 9021 provide that, for 
appeal purposes, a final order or judgment becomes effective only when the 
ministerial act of docketing by the Clerk is performed. Parties are, therefore, 
advised not to serve a final order until it has been so docketed by the Clerk. 

6. Service of docketed orders. 

‘Prompt service of docketed final orders, or notice of the entry of such orders, 


1s, as provided by Federal Rule of Bankruptcy Procedure 9022, essential. 
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Where the Clerk has arranged for service of a final order to be handled by a 
particular party, care must be taken to ensure that this is done. 

B. Notices of hearing. | , 

1. Responsibility for providing notice. 

Pursuant to the Federal Rules of Bankruptcy Procedure, responsibility for 
providing notice has been delegated to the movants to the extent permitted by 
the Bankruptcy Code and Federal Rules of Bankruptcy Procedure. The Court 
will provide original notice of filing of the case to creditors in Chapter 7, 12 and 
13 cases and notice of discharge in those chapters. All other notices must be 
mailed by the party requesting relief. Notice of a continued hearing will be sent 
by the party requesting the continuance. 

The Clerk must approve the form and content of any notice sent as a Court 
notice prior to mailing and, upon request, can furnish a mailing list to the 
party sending the notice. A certificate of service must be filed with the Clerk 
within three days of service and include a copy of the notice and a list of the 
parties upon whom it was served. 

2. “No protest” notices. | 

In Local Bankruptcy Rule 7007-1.2, matters which can be determined by the 
Court without the need for an actual hearing unless an objection is filed and/or 
a hearing is specifically requested are listed. Local Form 4 provides a model “no 
protest” notice for use in these situations. 

The notice form provides for the inclusion of a specific hearing time and 
location in the event that one becomes necessary. Parties are urged to obtain 
and include a specific hearing date and time in their notices rather than using 
language simply stating that “if objections or requests are received, a hearing 
subsequently will be scheduled and noticed.” If such language is used in a “no 
_ protest” notice and hearing is requested, the movant, and not the Clerk, will be 
responsible for sending the follow-up notice of hearing if an objection or other 
request for hearing is filed. If the objection period expires without the filing of 
any objection or request for hearing, the movant shall promptly submit a 
proposed order, which shall be accompanied by Local Form 9, which itself is a 
representation to the Court of movant’s timely service of the motion and 
“no-protest” notice and constituting advice by the movant to the Court that no 
objections were served upon the movant or filed with the Court. 

3. Notices of motions to dismiss. 

Federal Rule of Bankruptcy Procedure 2002 provides that motions to 
dismiss a case must be served upon all creditors. All motions for relief from 
stay that include in the prayer for relief a request for the alternative relief that 
the case be dismissed must be served on all creditors, and the certificate of © 
service must indicate such service. An accurate mailing matrix may be 
obtained from the Clerk. 

4. Notice to bankruptcy administrator. 

All parties are required to serve upon the Bankruptcy Administrator, by 
regular mail, hand delivery, overnight courier or by facsimile machine copies of 
the following documents: 3 : 

a) Chapter 11 papers. All papers in Chapter 11 cases and in proceedings 
therein, except exhibits to be used at trials or hearings. 

b) Chapter 12 papers. All papers in Chapter 12 cases and in proceedings 
therein, except exhibits to be used at trials or hearings. 

c) Rule 2002 requests. All papers in cases and proceedings in which the 
Bankruptcy Administrator has filed a request for notice pursuant to Federal 
Rule of Bankruptcy Procedure 2002(). 

d) Appointment and removal of trustee or examiner. All papers related to the 
appointment or removal of a trustee or examiner. | 

e) Compensation applications. All applications for compensation in all cases 
and proceedings. 


1185 


§ IX BANKRUPTCY PRACTICE GUIDE § IX 


\ 


f) Fraud or criminal activity. All papers in any case or proceeding in which 
fraud or criminal activity is alleged on the part of any party. 

g) All papers by chapter 7 trustees. All papers filed in cases and proceedings 
by Chapter 7 Trustees, except as the Bankruptcy Administrator may from time 
to time otherwise direct by notice to the Trustees on an ad hoc basis. 

h) Conversions. All orders relating to conversions of a case to a case under 
another chapter. Debtors or their attorneys shall serve on the Bankruptcy 
Administrator a copy of all schedules and statements filed following conversion 
of a case to a Chapter 7 proceeding. 

5. Hx parte motions. 

Except as otherwise ordered by the Court, the following motions are common 
examples of some matters which may be determined by the Court ex parte: 

a) Conversions upon debtor’s first request. Unless the case has previously 
been converted, a debtor’s motion to convert a case under Sections 1112(a), 
1208 or 1307(a) of the Bankruptcy Code does not require a hearing. Notice of 
the motion must be given to the trustee in the case and the Bankruptcy 
Administrator. Notice of an order converting a case to a case under another 
chapter must be given by the Clerk to all creditors and interested parties. 

b) Motions for examination under Federal Rule of Bankruptcy Procedure 
2004. Motions and proposed orders permitting examination under Federal 
Rule of Bankruptcy Procedure 2004 must be served on the debtor, trustee (if 
any), and the party whose examination is requested. The motion shall state, if 
known, the place of residence and the place of employment of the party whose 
examination is requested. Unless otherwise ordered by the Court, no hearing 
is required, and the Court will enter an ex parte order permitting the 
examination. At least twenty (20) days prior notice of the examination must be 
provided, unless otherwise ordered by the Court for cause shown. The party 
whose examination is requested or any other interested party may file a 
motion for a protective order if grounds exist under Federal Rule of Civil 
Procedure 26(c). | 

c) Applications to retain professionals. Applications to retain professionals 
under Section 327 of the Bankruptcy Code require no notice and no hearing 
unless the Court so orders. Proposed orders of appointment should be submit- 
ted to the Court when the application is filed. 

d) Extension of time to file schedules and statement of affairs. Motions to 
extend time to file lists of creditors and equity security holders, or to file 
schedules and statements of affairs, must comply with Federal Rule of 
Bankruptcy Procedure 1007. Absent extraordinary circumstances, the Court 
will not allow extensions beyond the first date set for the Section 341 first 
meeting of creditors. The proposed order should be submitted to the Court 
‘when the motion is filed. | 

e) Motion for reduction or limitation of notice period. Motions to reduce the 
time of any notice period or limit the parties to whom notice shall be given, 
shall state the reasons therefore. A proposed order should be submitted to the 
Court when the motion is filed. | 

f) Motion for admittance pro hac vice. Attorneys not admitted to practice in 
the United States District Court for the Western District of North Carolina 
must be admitted pro hac vice prior to entrance of an appearance. A proposed 
order should be submitted with the Court when the motion is filed. 

C. Judgments. 

1. Certification of judgments for registration in other districts. 

Certification of a judgment of this Court is a prerequisite to registration of 
the judgment in another district. Once registered in this manner, the judgment 
may then be enforced by execution and orders for supplementary proceedings 
anywhere in the state where registered. 

The Clerk will perform the certification procedure upon payment of the 
certification fee plus a copy charge for each page of the judgment itself. (See 
Chapter V. A. 8. above). 
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Note that the official certification form provided by the Clerk is used only 
where the appeals period has clearly expired without an appeal having been 
taken or where all appeals have been finally disposed of. Where this is not the 
situation, an order of the Court directing the registration must be obtained by 
the party. That order must then be transmitted with a copy of the judgment to 
the court where registration will take place. 

2. Registration of judgments from other districts. 

Judgments from other districts may be registered in this Court as a 
prerequisite to execution after the following steps have been taken: 

a) Delivery to the Clerk of a Certificate of Registration prepared by the court 
in which the judgment was obtained, or, a copy of the order referred to above. 

b) A certified copy of the judgment to be registered. 

c) Payment of the registration fee (See Chapter V. A. 13. above for fee). 

Once the above requirements are met, the judgment will be registered on 
this Court’s miscellaneous docket. Note that such judgments can be registered 
in the Bankruptcy and/or the District Court. If registered in both courts, two 
registration fees must be paid. 


X. Discovery documents, subpoenas, and trial exhibits. 


A. Discovery documents. 

Depositions, interrogatories and answers thereto, requests for production or 
inspection, and requests for admission and responses thereto shall be served 
upon other counsel or parties, but shall not be filed with the Court. 

B. Subpoenas. | 

The Clerk will provide blank, unissued subpoena forms in reasonable 
numbers to any requesting party. | 

Certain fees for attendance, mileage and service may be applicable as noted 
in Federal Rule of Civil Procedure 45(c). See 28 U.S.C. §§ 1821 and 1921 for 
further information. : 

Prior to the issuance of a subpoena in a case or proceeding pending in 
another district, the Clerk must collect the fee cited in Chapter V. A. 13. above. 

Please refer to Federal Rule of Bankruptcy Procedure 9016, which incorpo- 
rates Federal Rule of Civil Procedure 45 in its entirety. 

C. Trial exhibits. 

All models, diagrams, exhibits, depositions and other material admitted into 
evidence or filed in any case or proceeding shall be placed in the custody of the 
Clerk, unless otherwise ordered by the Court. These items shall be claimed by 
the party offering such evidence, or filing such materials, within 30 days after 
the expiration of the time for appeal from final judgment, unless otherwise 
directed by the Court. 

At the time of removal, a detailed record of the disposition of the items shall 
be filed in the case or proceeding jacket. If the party who offered the items in 
evidence or filed the items fails to claim these materials as provided herein, the 
Clerk shall write the attorney of record, or if none, the party on whose behalf 
the items were filed or offered into evidence, calling attention to this policy. If 
after the mailing of such notice the materials have not been claimed and 
removed within 30 days, they may be destroyed by the Clerk. Because of space 
eee within the Clerk’s office, this disposal provision will be closely 

ollowed. 

Unless otherwise ordered by the Court, all exhibits shall be numbered and 
marked for identification prior to the day of trial or motion hearing with 
appropriate labels. The Court will not permit attorneys or litigants to waste 
time numbering, marking and exposing exhibits for the first time to opposing 
counsel during trial. Each party intending to present exhibits shall number 
and mark its exhibits, prepare an index of the exhibits, and deliver the index 
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and deliver or make available for copying or review one (1) complete set of 
numbered and marked exhibits with the index to each party at least three (3) 
court days before the date of the trial or motion hearing. In addition, each 
party shall bring to trial sufficient copies of each numbered and marked exhibit 
and the index for the witness, the Judge, the Judge’s law clerk, and the court 
recorder operator. The courtroom deputies and electronic court recorder 
operators have found that receipt of a list of exhibits prior to commencement 
of the trial or motion hearing is particularly important to them. 


XI. Removal procedure and withdrawal of reference. 


A. Removal. 

1. Procedure. 

Consult Federal Rule of Bankruptcy Procedure 9027 as to procedure 
governing removals. Note that the proceeding must be removed to the district 
or bankruptcy court for the district in which the civil action is pending. If the 
action is not pending in the Western District of North Carolina, it must first be 
removed to the court for that particular district and then — in the Court’s 
discretion — transferred elsewhere. 

Federal Rule of Bankruptcy Procedure 7001 provides.that a cause of action 
removed pursuant to 28 U.S.C. § 1452 is an adversary proceeding and the 
adversary rules apply. Therefore, the $120.00 adversary filing fee must 
accompany all removals when applicable. In addition, an adversary cover sheet | 
must be prepared and submitted with the removal application. 

2. Transfer of removed proceeding to another district. 

The Court will consider a request to transfer a proceeding originally 
removed to the Western District to another district only upon written motion 
and a ten-day “no protest” notice to all affected parties. Every effort will be 
made to schedule such matters for a hearing, if necessary, as soon as possible. 
Contact the appropriate Judge’s secretary for the next available hearing date. 

B. Withdrawal of reference. 

Motions for withdrawal of reference of a case or proceeding pursuant to — 
Federal Rule of Bankruptcy Procedure 5011 shall be filed with the Clerk, who 
shall promptly forward them to the Clerk of the District Court. 


XU. Chapter 13 matters. 


A. Claims. 

“1. Filing claims. 

Proofs of claim in Chapter 13 proceedings shall be filed 5 aie with the 
office of the Standing Trustee to whom the case is assigned. The address of the 
‘proper Standing Trustee will be shown on the notice of creditors’ meeting. 
Claims will be dated and stamped as received as of the date they arrive in the 
To s office and the claim shall be deemed filed with the Court as of that 

ate 

2. Claims docket. 

The staff of the Chapter 13 Trustee shall prepare a claims docket for each 
proceeding referred to that trustee and such claims docket shall be transferred 
to the Clerk’s office at the closing of the case along with the original claims and 
made a part of the permanent record. 

3. Allowance of claims. 

Following the expiration of the claims bar date set forth in Federal Rule of 
Bankruptcy Procedure 3002 or the debtor’s confirmed plan, the Standing 
Trustee shall file with the Court and serve upon ail parties a Motion for 
Allowance of Claims Determination which shall include a report of all claims 
filed in the case and the Standing Trustee’s proposed treatment of such claims 
under the plan. The motion shall also set forth the minimum percentage 
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dividend that the Standing Trustee believes should be paid to the general 
unsecured creditors through the plan and request approval of the same. 

The motion shall be accompanied by a notice to all parties which shall 
provide that any party objecting to the proposed treatment of any claim, or the 
proposed dividend as reported therein must file a written response and request 
for hearing with the Clerk within the appropriate time period as prescribed by 
the Federal Rules of Bankruptcy Procedure. If no written responses are filed as 
set forth therein, the Standing Trustee’s motion shall be granted. The Court 
has entered a Standing Order regarding the above matter which is attached to 
this Guide as Appendix 3. 

4. Property tax claims. | 

The Standing Trustee shall accept for filing all properly-executed proofs of 
claim for property taxes, even when such proofs of claim are filed prior to the 
date that the taxes in question are last payable without penalty or interest as 
provided by applicable state law. Such proofs of claim shall not be administered 
by the Standing Trustee until the date that such taxes are last payable without 
penalty or interest has, in fact, passed. Following the passage of such date, the 
county or municipal taxing authority must provide timely written notification 
to the Standing Trustee if the taxes that are the subject of the respective proof 
of claim remain unpaid and if the taxing authority desires to have the debt 
included for payment by the Standing Trustee through the Chapter 13 plan. 
Unless and until the taxing authority provides such timely written notice to 
the Standing Trustee, the proof of claim is deemed to be objected to by the 
Standing Trustee on the grounds that the claim has been satisfied by payment, 
and such objection will be sustained by the Court. The Court has entered a 
Standing Order regarding the above matter which is attached to this Guide as 
Appendix 5. 

5. Income tax claims. 

The Standing Trustee shall accept for filing all properly-executed proofs of 
claim for income taxes from the Internal Revenue Service, even when such 
proofs of claim are filed prior to the due date for the federal tax returns in » 
question, including extensions, under applicable federal law. The Standing 
Trustee shall proceed with no further administration of such proofs of claim 
until the due dates for the federal tax returns in question have, in fact, passed. 
Following the passage of such return due dates, the Internal Revenue Service 
must provide timely written notification to the Standing Trustee if the taxes 
that are the subject of the respective proofs of claim remain unpaid and if the 
Internal Revenue Service desires to have the debts included for payment by 
the Standing Trustee through the Chapter 13 plan. Unless and until the 
Internal Revenue Service provides such timely written notice to the Standing 
Trustee as set forth above, the proofs of claim are deemed to be objected to by 
the Standing Trustee for the reason that the claims have been satisfied by 
direct payment, and such objection will be sustained by the Court. The Court 
has entered a Standing Order regarding the above matter which is attached to 
this Guide as Appendix 6. 

_ 6. Application of Section 506(b) to secured claims. 

In order for any creditor asserting over-secured status to invoke the 
application of the provisions of 11 U.S.C: § 506(b) to its proof of claim, the 
creditor shall attach to its proof of claim a specific itemization of all of the 
following which it intends to have considered in the determination of the 
secured value of its claim: 

a) The interest which would accrue on such claim under the agreement 
under which the claim arose between the case filing date and the date of 
confirmation of the debtor’s plan. The applicable per diem interest rate upon 
which the creditor’s computations are based shall be set forth therein; and 

b) Any reasonable fees, costs or charges provided for under the agreement 
under which the creditor’s claim arose. 
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Should the creditor fail to attach such specific itemizations to its proof of 
claim as set forth above, the Standing Trustee is authorized to recommend to 
the Court a secured value for such claim which he deems to be appropriate, 
given the evidence that is available to him. b 

7. Lien avoidance/secured claims. 

Unless the debtor files motions to avoid Section 522(f) liens within ninety 
(90) days of the date of the Section 341 first meeting of creditors, the creditor’s 
claim will be treated as filed and may be a secured claim, to the extent of the 
value of the collateral. 

B. Disbursements by trustee. 

1. Minimum disbursements in chapter 13 cases. 

Except for the final payment on a claim, a Standing Chapter 13 Trustee shall 
not be obligated to issue disbursements of less than $15.00 to any individual 
claimant. However, such trustee may, in his discretion, issue such disburse- 
ments in a smaller sum on a general basis or on a case-by-case basis. 

2. Disposition of funds held by standing trustees upon conversion. 

Upon receipt of notice of the dismissal of a Chapter 13 case prior to the 
confirmation of the debtor’s plan, the trustee shall refund any undisbursed 
plan payments to the debtor, as set forth in 11 U.S.C. § 1326(a)(2). Upon receipt 
of notice of the conversion of a Chapter 13 case either prior to or following the 
confirmation of the debtor’s plan, the trustee shall forward any undisbursed 
funds to the trustee, if any, in the converted case. Upon receipt of notice of the 
dismissal of a Chapter 13 case following the confirmation of the debtor’s plan, 
the trustee shall disburse any funds then on hand pursuant to the terms of the 
confirmed plan. Any funds received by the trustee following receipt of notice of 
the dismissal of the case shall be remitted to the debtor. 

C. Plan modification. 

1. Definition of plan modification. 

A proposal to modify a Chapter 13 plan includes any proposal to materially: 

a Increase, decrease, or delay periodic payments due under an existing 
plan; 

b) Increase, decrease, or delay periodic disbursements anticipated from an 
existing plan; 

i Change or revise the order of distribution of payments under an existing 
plan. 

Notwithstanding the foregoing, a voluntary increase in plan payments, or 
ea payoff of plan obligations alone, shall not constitute a proposal to modify 
a plan. 

2. Service of plan modification. 

Proposed modifications to Chapter 13 plans shall be by motion, served upon 
all parties in interest by the movant, and allow not less than twenty (20) days 
notice before the hearing, or twenty (20) days notice for the filing of objections 
to modifications if the “no-protest” notice procedure is used. 

3. Modification of plans incident to the filing of post-petition tax claims. 

Section 1305 of the Bankruptcy Code authorizes the filing of post-petition 
tax claims for inclusion in debtors’ Chapter 13 plans. The inclusion of such 
claims in a plan frequently necessitates a request by the trustee that the plan 
be modified by an increase in the plan payment and/or an extension of the plan 
term to accommodate payment of such claims, and, pursuant to Section 1329 
of the Bankruptcy Code, such requested modifications may not be allowed until 
after such notice and the opportunity for hearing as is appropriate. 

Trustees must process a large volume of such post-petition tax claims, and 
the resulting modification process imposes a significant administrative burden 
on the trustees’ office. Therefore, in any Chapter 13 case where the filing of a 
post-petition tax claim pursuant to Section 1305 of the Bankruptcy Code 
necessitates a modification of the terms of the confirmed plan, the trustee may 
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proceed to make the necessary modification to the plan and provide written 
notice of the same to the debtor and the debtor’s attorney. If the trustee in his 
discretion determines that the required plan modification is of such a nature 
that it should be allowed only after service of a formal written motion to modify 
with such additional notice and opportunity for hearing as is appropriate, he 
may elect to do so. 
D. Compensation of attorneys and trustee. 
1. Compensation of attorneys in Chapter 13 cases. 
In addition to complying with all other requirements for professional fee 
applications, applications for non-base attorneys fees in Chapter 13 cases shall 
cover only time and expenses incurred on non-base matters, shall not cover 
time or expenses incurred on base fee matters, and shall be submitted on Local 
Form 13. A proposed order in the format of Local Form 14 shall be submitted 
to the Court at the time the application is filed. It shall be completed except for 
the date and the amount of the fee and expenses. The accompanying notice 
shall be in the format of Local Form 15. 
The full application and notice must be served on the debtor(s), the trustee, 
and the Bankruptcy Administrator. If the compensation requested exceeds 
$500, the notice must be served on all parties in interest. 
2. Noticing costs. , 
_ The actual costs incurred by a Chapter 13 Standing Trustee for the service 

of Official Form 91 (Notice of Commencement of Case Under Chapter 13 of the 
Bankruptcy Code, Meeting of Creditors, and Fixing of Dates) and the Notice of 
. Entry of the Order Confirming Plan are priority claims of administration for 
which the Standing Trustee should be reimbursed from the respective Chapter 
13 bankruptcy estates as such actual costs are incurred, provided that the 
Standing Trustee shall have given all parties in the respective cases adequate 
notice of his intention to have such actual costs reimbursed by inclusion of the 
same in Official Form QI. 

3. Trustee’s compensation in cases dismissed prior to confirmation. 

In any Chapter 13 case dismissed prior to confirmation, the Standing 
Trustee shall be allowed an administrative claim of One Hundred Dollars 
($100.00) as an actual cost to the Standing Trustee for the-set-up and 
processing of the case, and the Standing Trustee is authorized to recover the 
amount of said claim from any plan payments made by the debtor an being 
held in anticipation of confirmation by the Standing Trustee, the attorney for 
the debtor, or any other party, provided that in any case where the Standing 
Trustee has incurred actual costs in excess of this presumptively reasonable 
amount of One Hundred Dollars ($100.00), he may, by separate application 
pursuant to 11 U.S.C. § 503(a), seek reimbursement of such additional 
expenses as well. 


XIII. Adversary proceedings. 


A. Core and non-core matters. 

Federal Rules of Bankruptcy Procedure 7008 and 7012 require an allegation 
as to whether a proceeding is core or non-core. A party who alleges that the 
proceeding is non-core shall state whether the party does or does not consent 
to the entry of a final Order of Judgment by the Bankruptcy Judge. Failure to 
include the statement of consent does not constitute consent. Amendments to 
Rule 7012 require the defendant to admit or deny the allegation as to whether 
the proceeding is core or non-core. 

In the event a party moves for a ruling as to whether an action is a core or 
non-core proceeding, the Court will ordinarily allow adverse parties twenty 
(20) days from the service of the motion within which to file responses. The 
filing of such a motion shall not postpone any time periods unless so stipulated 
by the parties or ordered by the Court. 
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Title 28 U.S.C. Section 157(c)(1) requires the Bankruptcy Judge to submit 
proposed findings of fact and conclusions of law to the District Court when the | 
Bankruptcy Judge has heard a non-core proceeding and consent to such 
hearing under Section 157(c)\(2) is not given. Federal Rule of Bankruptcy 
Procedure 9033 provides the procedure for objecting to, and review by the 
District Court of, specific findings and comchen dns. 

B. Settlements in pending adversaries. 

Federal Rule of Bankruptcy Procedure 2002(a) requires that all creditors in 
a case receive notice of any proposed settlements, including those arising in 
adversary proceedings. In the Clerk’s office, the settlement procedure is 
coordinated between the adversary and base case file. To facilitate this process, 
parties should follow the procedures set forth herein. 

Parties should caption all documents (Motion to Approve Settlement, Notice, 
Certificate of Service and Proposed Order) with both the adversary and base 
case captions. Notice of the proposed settlement should be served on all parties 
in interest in the base case with service certified in writing. Copies of the 
documents are required as follows — Motion (original only), Notice and 
Certificate of Service (original plus one copy), Proposed Order (original plus 
two copies for Court and sufficient copies for each party to adversary). | 

C. Settlements in closed adversaries. 

Caption all documents with base case caption only. Notice is provided as in 
the above paragraph regarding notice in pending adversaries. Copies of 
documents are required as follows — Motion, Notice and Certificate of Service 
(originally only), Proposed Order (original plus two copies for Court and 
sufficient copies for each party to adversary). | 


XIV. Taxation of costs. 


A. Bill of costs. 

A party allowed costs shall, within ten (10) days after entry of the order or 
judgment, file and serve any desired bill of costs on the attorney for the 
opposing party. The bill of costs shall state the time that the costs thereon will 
be taxed, which time shall be no less than three (3) days from the date the bill 
of costs is served on the opposing party. A certificate of service that the 
opposing party was served shall be filed with the bill of costs. The provisions of 
Federal Rule of Bankruptcy Procedure 9006(f) should be considered in the 
computation of the deadline. 

Note that while Federal Rule of Civil Procedure 54(d) provides for costs to 
the prevailing party as a matter of course unless the Court otherwise directs, 
Federal Rule of Bankruptcy Procedure 7054(b) provides that the Court may 
allow costs to the prevailing party. As to the allowability of attorney’s fees as 
costs, note the requirement of Federal Rule of Bankruptcy Procedure 7008(b) 
that they be pleaded as a claim. 

B. Objection and hearing. 

Before the costs are taxed, a party objecting to any costs contained in the bill 
of costs shall file its objection specifying the ground for the objection, and serve 
the objection on opposing counsel. The Clerk will hear the objection after prior 
notice to all parties. . 

C. Taxation. 

After the hearing, or if no objection is filed, on the date stated in the bill of 
costs, the Clerk may enter an order taxing the costs. The taxation of costs made 
aa Clerk shall be final unless modified on appeal as provided in subdivision 

D. Appeal. 

A party may appeal the decision of the Clerk in the taxation of costs by filing 
a Motion to Retax Costs with the Court within five (5) days of the entry of the 
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order of taxation by the Clerk. The party appealing shall give notice and 
opportunity for a hearing to the opposing party. 


XV. Appeals. 


A. Fees. 

All applicable fees must accompany any notice of appeal filed with the Court. 
Both the appeal fee and the docketing fee must be tendered at the time the 
notice of appeal is filed. The Judicial Conference Miscellaneous Bankruptcy 
Fee Schedule has been amended to make it clear that the $100.00 appeals 
docketing fee also applies to cross-appeals. 7 | 

B. Record on appeal. 

As provided by the Federal Rules of Bankruptcy Procedure 8006, any party 
filing a designation of items to be included in the record on appeal shall provide 
to the Clerk a copy of the items designated. The Clerk will provide the party or 
parties in question with twenty (20) days written notice of this requirement. 
No record on appeal will be considered complete for transmission until copies 
of all designated items are tendered to the Clerk. 

In addition, the Clerk’s office will now promptly refer procedurally defective, 
incomplete records on appeal to the District Court for appropriate action. 
Problems frequently arise where parties fail to file timely designations of 
records on appeal or fail to arrange for the preparation of any transcripts so 
designated, as required by Federal Rule of Bankruptcy Procedure 8006. 

C. Post-appeal motions. : 

The District Court has instituted a procedure whereby it now sets up an 
appeal file upon notification from the Bankruptcy Clerk that a notice of appeal 
has been filed. As a result of this change, motions for particular kinds of relief 
that only the District Judge may grant pursuant to Federal Rules of Bank- 
ruptcy Procedure 8001 et seq. may be filed directly with the District Clerk prior 
to the docketing of the appeal pursuant to Federal Rule of Bankruptcy 
_Procedure 8007 (b). 

D. Interlocutory appeals. | 

Be aware of the special procedural requirements in Federal Rules of 
Bankruptcy Procedure 8001 and 8003 affecting interlocutory appeals. 


XVI. Reopening cases. 


Any party seeking to reopen a case pursuant to Section 350(b) of the 
Bankruptcy Code shall file with the Court a motion and give ten (10) days 
notice of the filing of the motion and the opportunity to request a hearing to the 
Trustee, the Trustee’s attorney, the debtor, the debtor’s attorney, and the 
Bankruptcy Administrator. 

Do not notice a hearing on a particular matter in a previously closed case 
without first filing and noticing the motion to reopen and tendering the 
appropriate filing fee. 

Unless the case or proceeding is to be reopened to correct an administrative 
error in the record, to aid the debtor in furtherance of the discharge, or to file 
a complaint to determine dischargeability other than under Section 523(c), a 
filing fee equal to the current case or proceeding filing fee must be paid. It is 
not necessary to pay the administrative fee along with the filing fee when the 
case is reopened. If the fee is not timely paid as required, the motion to reopen 
will be ordered stricken from the record. ; 

If the original case was closed without payment in full of the filing fee, the 
outstanding balance of that initial filing fee must be tendered prior to 
reopening, as well. 
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XVII. Court mailing list. 


The Clerk will maintain a master mailing list of all attorneys and any other 
persons who desire to receive notification of certain matters affecting practice 
and procedure in the Court. Each person who wishes to be included on this 
mailing list should provide the Clerk with a current mailing address and 
update this information as necessary. 

The Clerk’s office prepares and distributes an edition of The Bankruptcy 
Newsletter once every three months to those attorneys and members of the 
general public who send a self-addressed stamped envelope to the Clerk’s office 
and request a copy. The envelope and postage should be sufficient to mail 
twenty (20) pages. The Newsletter is prepared during the first week of March, 
June, September, and December of every year. The Newsletter covers such 
topics as recent caselaw from the Supreme Court, the Fourth Circuit Court of 
Appeals, and the Bankruptcy Court for the Western District of North Carolina; 
legislative changes; calendar matters; educational matters; and other matters 
of interest in the Clerk’s office, the Bankruptcy Administrator’s office, and the 
offices of the Chapter 13 Standing Trustees. 
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UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 


IN RE: 


Bankruptcy Case No. 


we ee Ne Ne Ne Se Se” 


CERTIFICATE OF DISCHARGE 


The undersigned Clerk of the United States Bankruptcy Court for the 
Western District of North Carolina hereby gives notice that: 
1. The above-named debtor(s) filed a Chapter bankruptcy petition on 


; 2. The debtor(s) listed a judgment in his/her/their Schedule of Liabilities as 
OLLOWS: 


3. The case file records for the above-named debtor(s) indicate that this 
judgment creditor was given due notice of the bankruptcy filing as required by 
law. 

4, This judgment is therefore discharged to the extent provided by 11 U.S.C. 
§23(a) and 11 U.S.C. 524(a). 


J. Baron Groshon 

Clerk of Court 

United States Bankruptcy Court 
Western District of North Carolina 
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UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF NORTH CAROLINA 


IN RE: 


ADMINISTRATIVE ORDER 
AUTHORIZING ADMINISTRATIVE — 
CLAIM BY TRUSTEE IN CASES 
DISMISSED PRIOR TO 
CONFIRMATION 


The Court having considered this matter and it appearing that Section 
1326(a) (2) of the Bankruptcy Code authorizes the Chapter 13 trustee to 
recover from any plan payments returned to a debtor in any Chapter 13 case 
dismissed prior to confirmation any costs of administration approved by the 
Court, and it further appearing that the costs incurred by the trustee in the 
set-up and processing of a case dismissed prior to confirmation total at least 
one hundred dollars ($100.00), 


And the Court concluding that the trustee is entitled to an administrative 
claim in such amount in any such Chapter 13 case administered through his 
office and that he should be allowed to recover such claim from plan payments 
made by the debtor, 


Based upon the foregoing, IT IS HEREBY ORDERED that, pursuant to the 
notice and authorization provided herein, in any Chapter 13 case dismissed 
prior to confirmation, the trustee shall be allowed an administrative claim of 
one hundred dollars ($100.00), said claim representing the actual costs to the 
trustee for the set-up and processing of the case, and that the trustee is 
authorized to recover, pursuant to Section 1326(a) (2), the amount of said claim 
from any plan payments made by the debtor and being held in anticipation of 
confirmation by the trustee, the attorney for the debtor, or any other party, 
PROVIDED; however, that in any such case where the trustee has incurred 
actual costs in excess of the presumptively reasonable amount of one hundred 
dollars ($100.00), he may, by separate application pursuant to Section 503(a) of 
a tat aad Code, seek reimbursement of such additional expenses, as 
well. 


Dated this the 23rd day of August, 1991. 


PROCEDURES IN AID OF 
THE ADMINISTRATION OF 
CHAPTER 13 PLANS 


Nee Nee “Nee “ee ee” ee” Se” 


/s/Marvin R. Wooten 
ankruptcy Judge 


/s/George R. Hodges 
Pani rants GE: 
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UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF NORTH CAROLINA 


IN RE: 


ADMINISTRATIVE ORDER 
ESTABLISHING PROCEDURE FOR 
THE ALLOWANCE OF CLAIMS 
AND SETTING OF PERCENTAGE 
DIVIDEND IN ALL CASES 


Upon consideration of this matter and the Court concluding that a procedure 
should be established herein for the allowance of claims to be paid pursuant to 
confirmed Chapter 13 plans, and for the designation of a minimum percentage 
dividend that must be paid to the general unsecured creditors in any such case, 


Based upon the foregoing, IT IS HEREBY ORDERED that following 
expiration of claims bar date as set forth in Federal Rule of Bankruptcy 
Procedure 3002, the trustee shall file with the Court and serve upon all parties 
a motion for allowance of claims determination which shall include a report of 
all claims filed in the case and the trustee’s proposed treatment of such claims 
under the plan. The motion shall also set forth the minimum percentage 
dividend that the trustee believes should be paid to the general unsecured 
creditors through the plan and request approval of the sam. The motion shall 
be accompanied by a notice to all parties which shall provide that any party 
objecting to the proposed treatment of any claim and/or the proposed minimum 
percentage dividend as reported therein must file a written response and 
request for hearing with the Clerk within the appropriate time period as 
prescribed by the Federal Rules of Bankruptcy Procedure. If no written 
responses are filed as set forth therein, the trustee’s motion shall be granted 
pursuant to the authority of this administrative order. 

Dated this the 23rd day of August, 1991. 


PROCEDURES IN AID OF 
THE ADMINISTRATION OF 
CHAPTER 13 PLANS 


Nee “ee “Nee” Nee” “ee” “ee” ee” 


/s/Marvin R. Wooten 
Bankruptcy Juage 


/s/George R. Hodges 
ankruptcy Judge 
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UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF NORTH CAROLINA 


IN RE: ) 


ADMINISTRATIVE ORDER 
AUTHORIZING PROCEDURE 
FOR TRUSTEES’ MODIFICA- 
TION OF PLANS INCIDENT TO 
THE FILING OF POST- 
PETITION TAX CLAIMS 


The Court having considered this matter and it appearing that Section 1305 
of the Bankruptcy Code authorizes the filing of post-petition tax claims for 
inclusion in debtors’ Chapter 13 plans, and it further appearing that the 
inclusion of such a claim in a plan frequently necessitates a request by the 
trustee that the plan be modified by an increase in the plan payment and/or an 
extension of the plan term to accommodate payment of such claim, and, 
pursuant to Section 1329 of the Bankruptcy Code, such requested modifica- 
tions may not be allowed until after such notice and the opportunity for 
hearing as is appropriate, and it further appearing that the trustees must 
process a large volume of such post-petition tax claims and the resulting 
modification process imposes a significant administrative burden on the 
trustees’ offices, 


PROCEDURES IN AID OF 
THE ADMINISTRATION OF 
CHAPTER 13 PLANS 


Se ee ee ee eS” 


And the Court concluding that an expedited process should be adopted to 
facilitate the modification of Chapter 13 plans to accommodate the filing of 
such tax claims in such a way as to reduce the actual costs to the trustees, 


Based upon the foregoing, IT IS HEREBY ORDERED that in any Chapter 
* 13 case where the filing of a post-petition tax claim pursuant to Section 1305 
of the Bankruptcy Code necessitates-a modification of the terms of the 
confirmed plan, the trustee may, pursuant to the notice and authorization 
provided by this administrative order, proceed to make the necessary modifi- 
cation to the plan and provide written notice of the same to the debtor and 
debtor’s attorney; PROVIDED, that if the trustee in his discretion determines 
that the required plan modification is of such a nature that it should be allowed 
only after service of a formal written motion to modify with such additional 
notice and opportunity for hearing as is appropriate, he may elect to do so. 


Dated this the 23rd day of August, 1991. 


/s/Marvin R. Wooten 
Bankruptcy Judge 


ae ihe Lees 
ankruptcy Judge 
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UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF NORTH CAROLINA 


IN RE: 
PROCEDURES IN AID OF ADMINISTRATIVE ORDER 
THE ADMINISTRATION OF SETTING PROCEDURE FOR 


CHAPTER 13 PLANS THE PROCESSING OF 
PROOFS OF CLAIM FOR 


PROPERTY TAXES 


The Court having considered this matter and it appearing that some county 
and municipal taxing authorities customarily file proofs of claim with the 
Chapter 13 standing trustees for the collection of taxes owed by debtors for a 
current calendar year, and will file such proofs of claim with the trustees 
during the summer or fall of such calendar year even though the taxes are 
payable without interest or penalty through the end of such calendar year, and 
it further appearing to the Court that the majority of such claims will be 
satisfied by payment by the debtors or their agents on or before the date that 
the taxes are last payable without interest or penalty, and that requiring the 
trustees to receive and process all such proofs of claim for inclusion in the 
debtors’ plans when most will ultimately be otherwise satisfied by payment 
imposes an unnecessary cost upon the trustees’ operations, 


Nee Nee Nee’ ee” “ee” 


And the Court concluding that such a process results in a less efficient 
administration of Chapter 13 plans in this District and should, therefore, be 
modified in such a way as to accommodate the filing of proofs of claim for 
property taxes while, at the same time, minimizing unnecessary costs of 
administration, and, 


_ Based upon the foregoing, THE COURT ORDERS AS FOLLOWS: 


1. The standing trustees shall accept for filing all properly-executed proofs of 
claim for property taxes even when such proofs of claim are filed prior to the 
date that the taxes in question are last payable without penalty or interest as 
provided by applicable state law; | 


2. The trustees shall proceed with no further administration of such proofs of 
claim until the date that such taxes are last payable without penalty or 
interest has, in fact, passed; 


3. Following the passage of such date, the county or municipal taxing 
authority MUST PROVIDE TIMELY WRITTEN NOTIFICATION to the 
trustee if the taxes that are the subject of the respective proof of claim remain 
unpaid and if the taxing authority desires to have the debt included for 
payment by the trustee through the Chapter 13 plan; 


_ 4. Unless and until the taxing authority provides such timely written notice to 

the trustee as set forth above, the proof of claim is deemed to be OBJECTED 

TO by the trustee on the grounds that the claim has been satisfied by payment, 
and such objection is hereby SUSTAINED by the Court; 
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Dated this the 20th day of September, 1991. 


/s/Marvin R. Wooten 3 
Bankruptcy Judge | 


eae R. Hodges 27k Was 
ankruptcy Judge 
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APPENDIX 6 


UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF NORTH CAROLINA 


IN RE: 
PROCEDURES IN AID OF _ ) ADMINISTRATIVE ORDER 
THE ADMINISTRATION OF ) SETTING PROCEDURE FOR 
CHAPTER 13 PLANS ) THE PROCESSING OF CERTAIN 


) PROOFS OF CLAIM OF IRS 


The Court having considered this matter and it appearing that from time to 
time, the Internal Revenue Service (hereinafter “IRS”) will file proofs of claim 
with the Chapter 13 standing trustees for the collection of federal taxes prior 
to the due date for the federal tax return, including extensions, under 
applicable law, and it further appearing to the Court that the majority of such 
claims will bé satisfied by direct payment to IRS by the debtors on or before 
such due date, and that requiring the trustees to receive and process all such 
proofs of claim for inclusion in the debtors’ plans when most will ultimately be 
otherwise satisfied by payment imposes an unnecessary administrative cost 
upon the trustees’ operations, 


And the Court concluding that such a process results in a less efficient 
administration of Chapter 13 plans in this District and should, therefore, be 
modified in such a way as to accommodate the filing of such proofs of claim for 
federal taxes while, at the same time, minimizing unnecessary costs of 
administration, and, ; 


Based upon the foregoing, THE COURT ORDERS AS FOLLOWS: — 


1. The standing trustees shall accept for filing any and all properly-executed 
proofs of claim from IRS even when such proofs of claim are filed prior to the 
due date for the federal tax returns in question, including extensions, under 
applicable federal law; 


2. The trustees shall proceed with no further administration of such proofs of 
claim until the due dates for the federal tax returns in question have, in fact, 
passed; 


3. Following the passage of such return due dates, the IRS MUST PROVIDE 
TIMELY WRITTEN NOTIFICATION to the trustee if the taxes that are the 
subject of the respective proofs of claim remain unpaid and if the IRS desires 
to have the debts included for payment by the trustee through the respective 
Chapter 13 plans; 


4. Unless and until the IRS provides such timely written notice to the trustee 
as set forth above, the proofs of claim are deemed to be OBJECTED TO by the 
trustee for the reason that the claims have been satisfied by direct payment, 
and such objections are hereby SUSTAINED by the Court; 


Dated April 8th, 1993. 


/s/Marvin R. Wooten 
ankruptcy Juage 


/s/George R. Hodges , 
Wes r ator ieee 
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APPENDIX 7 


_ UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF NORTH CAROLINA 


IN RE: ’ 
PROCEDURES IN AID OF _) ADMINISTRATIVE ORDER 
THE ADMINISTRATION OF ) AUTHORIZING REIMBURSEMENT 


OF CERTAIN NOTICING COSTS 


CHAPTER 13 PLANS 
! INCURRED BY TRUSTEES 


VE 


The Court having considered this matter and it appearing that pursuant to_ 
Federal Rules of Bankruptcy Procedure 2002 and 3020, the Clerk of Court 
having delegated to the offices of the Chapter 13 Standing Trustees in this 
District responsibility for the service of the Notice of the Section 341 Meeting 
of Creditors and the Time Fixed for Filing Objections to and the Hearing to 
Consider Confirmation of Chapter 13 Plans, and Notice of the Entry of the 
Order Confirming Plan, and it further appearing that the actual costs incurred 
in the service of said notices are presently being paid for by the Standing 
Trustees from their respective percentage fee allowances, 


And the Court concluding that the actual costs incurred by the Standing 
Trustees incidental to the service of said notices constitute priority claims of 
administration pursuant to Sections 503 and 507 of the Bankruptcy Code 
which should, after appropriate notice and the opportunity for hearing, be 
allowed and reimbursed to the Standing Trustees from the respective Chapter 
13 bankruptcy estates, 


Based upon the foregoing, IT IS HEREBY ORDERED that the actual costs 
incurred by the Chapter 13 Standing Trustees of this District for the service of 
the notices referenced hereinabove are. priority claims of administration for 
which the Standing Trustees should be reimbursed from the respective chapter 
13 bankruptcy estates as such actual costs are incurred, PROVIDED that the 
Standing Trustees shall have given all parties in the respective cases adequate 
notice of their intention to have such actual costs reimbursed to them by 
inclusion of the same in the Notice of the Section 341 Meeting of Creditors. 


Dated this the 23rd day of August, 1991. 


/s/Marvin R. Wooten 
ankruptcy Judge 


/s/George R. Hodges 
rege ote J ee 
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APPENDIX 8 


UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF NORTH CAROLINA 


IN RE: ) Case No. 
Chapter 
Debtor(s). ) 
) 
. Adversary Proceeding 
0. 
) 
Plaintiff(s), ) 
) 
V. ) 
) 
) 
Defendant(s). | ) 
) 


INITIAL PRE-TRIAL ORDER 


Pursuant to Bankruptcy Rules 7016 and 7026 (which incorporate Rules 16 
and 26 Fed. R. Civ. Pro.), it is hereby ORDERED that: 

1. The parties shall meet pursuant to Rule 26(f) by [Order date +20 days]. 
(The meeting requirement may be satisfied by correspondence, telecommuni- 
cation, facsimile transmission or other forms of communication). 

2. The parties shall comply requirements of Rule 26(a) by [+10 days]. 

3. The parties shall file with the court by [+5 days] a Report which contains 
the following matters: 

a. A statement that the joinder of all parties and issues is complete or a 
statement of how such joinder is incomplete; 

b. A statement of whether the parties have discussed settlement and 
whether the assistance of the court regarding settlement is desired at this 
time; 

c. The discovery plan setting forth those matters specified in Rule 
26(f)(1)-(4); 

4. All discovery in this action shall be completed by [+90 days]. 

5. Any dispositive motions shall be filed by [+15 days]; 

6. Paragraphs 1—3 of this Order shall not apply in adversary proceedings to 
recover money or property having a value of less than $15,000. 

7. The provisions of this Order may be modified or substituted for by 
agreement of all of the parties by preparing a proposed substitute Order signed 
by the parties and submitted to the court for its consideration and entry. In the 
absence of agreement, any party may move the court to modify this Order or 
for any other matter relating to pre-trial administration at any time by proper 
motion and notice of hearing. These provisions are deemed to satisfy the 
requirement that the court conduct conferences with counsel pursuant to 
Rules 16 and 26. 

8. At the conclusion of the period for discovery, the court will send a Notice 
to Counsel which solicits a mutually convenient trial date. Two weeks 
thereafter, the court will enter a Final Pre-Trial Order and Notice of Trial 
which will require supplementation of disclosure and discovery, exchange of 
exhibits, identification of witnesses and which will set a time certain for trial. 
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y 


After entry of that Order, continuances will be granted only for compelling 
circumstances. _ : 


Dated: 


United States Bankruptcy Judge 
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| APPENDIX 9 


UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF NORTH CAROLINA 


IN RE: ) Case No. 
Chapter 


Debtor(s). 
Adversary Proceeding 
No. 


Plaintiff(s), 


Defendant(s). 


New” New” eee ee Nee Nee Nee ee ee ee Ne ee ee “Nee” Nee “ee ee ee” 


NOTICE TO COUNSEL 
Our records indicate that the period for discovery set out in the Pre-Trial 
Order has now elapsed, and the case should be ripe for trial. 


If the case is ready for trial, within fourteen days of the date of this Notice, 
confer with opposing counsel and the calendar clerk for scheduling a mutually 
convenient trial date. If this has not been accomplished within fourteen days, 
the court will set a trial date. 


If the case is not ready for trial for any reason, within fourteen days notify 
the court in writing of the status of the case and state the reasons that the case 
is not ripe for trial. 


This the ___. day of ____, 1995. 


United States Bankruptcy Judge 
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UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF NORTH CAROLINA 


IN RE: ) Case No. 

) Chapter 
) 

Debtor(s). 
) Adversary Proceeding 
) No. 
) 

Plaintiff(s), 

V. ) 

) 
) 

Defendant(s). 


FINAL PRE-TRIAL ORDER 
AND 
NOTICE OF TRIAL 


Pursuant to Bankruptcy Rule 7016 (which incorporates Rule 16 Fed. R. Civ. 
Pro. 16), it is hereby ORDERED that: 


1. The trial of this matter is set for M1 Ole bees lo war on tathe 


2. By [trial date -7 days] the parties shall do the following: 

a. Supplement disclosures pursuant, to Rule 26(a); | 

b. Supplement discovery responses; | 

c. Number and exchange copies of all anticipated trial exhibits (with 
respect to exhibits which cannot reasonably be copied, permitting inspection of 
the exhibit satisfies this requirement); 

d. Identify by name all witnesses anticipated to be called at the trial; and 

e. Exchange a list of issues to be decided at the trial. 

3. By [trial date -3 days] each party shall file with the court the following 

documents: 
a. List of witnesses; 
b. List of exhibits; and 
c. Statement of issues to be decided. 

4. If any party desires to submit a trial brief or other submission of 
authorities, it must be filed and served on opposing parties no later than the 
deadline set out in paragraph 3 above. 

5. Failure to timely comply with these requirements may subject the 
offending party to sanctions (which may include exclusion of evidence, refusal 
to consider submissions and entry of adverse judgment on some or all issues). 


Dated: 


United States Bankruptcy Judge 
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Index to Rules of the United States Bankruptcy Court 
for the Western District of North Carolina 


A 


ABSTENTION, Rule 5011-2. 


ADMINISTRATOR. 
Office personnel, BPG II, C: 
Service of papers on, Rule 9035-1. 


ADVERSARY PROCEEDINGS, Rule 
9019.1, BPG XIII, A to C. 

Briefs, Rule 9013-2. 

Cover sheet, Rule 7003-1. 

Extensions of time to respond to 
complaint, Rules 7012-1, 9006-1. 

Settlements, Rule 9019-1. 


APPEALS. 
Fees, BPG XIV, D. 
Generally, BPG XIV,.A to D. 


ATTORNEYS AT LAW. 
Business entities. 
Representation of, Rule 2090-1. 


Extent of duties to represent, Rule 2091-1. 


ATTORNEYS’ FEES. 

Chapter 11, Rule 2016-1. 
Chapter 13, Rule 2016-1. 
Disclosure for debtor, Form 10. 


B 


BANCAP MAILING MATRIX, BPG VI, D. 


BRIEFS, BPG VII, B. 
Adversary proceedings and contested 
matters, Rule 9013-2. 


C 


CAPTIONS. 
Adversary proceedings, Rule 7001-1. 


CHANGE OF ADDRESS. 
Debtor’s change, BPG VI, D. 
CHAPTER 11. 
Attorneys’ fees, Rule 2016-1. 
Balloting, Rule 3018-1. 
Employment of professionals, Rules 
2014-1, 2016-1. 
Exclusivity period. 
Motion to extend, Rule 3016-1. 
Final report and accounting, Form 16. 
Monthly post-confirmation report, Form 


Monthly status report, Form 14. 

Operating order, Form 13. 

Papers required to be served by debtors, 
Rule 2002-1. 


CHAPTER 13, BPG XII, A to D. 
Absentions, Rule 5011-2. 
Attorneys’ fees. 
Disclosure to debtors, Form 11. 
Procedure, Rule 2016-1. 


' Claims docket. 


Preparation, Rule 2015-5. 
Direct creditor communication with 
debtors, Rule 4071-1. 
Exemption election, Rule 4003-1. 
Filing of claims, Rule 3001-1. 
Lien avoidance, Rule 4003-2. 
Plans, Rule 2016-1; Form 20. 
Proofs of claim. 
Filing, Rule 3001-1. 


CLERK OF COURT. 
Deposit and investment of funds, Rule 
7067-1. Da 


CLERK’S OFFICE. 
Personnel, BPG II, B. ~ 
Services generally, BPG IV, A to H. 


CONTESTED MATTERS. 
Briefs, Rule 9013-1. 
Captions, Rule 7001-1. 


COSTS, BPG XIV, A to D. 
D 
DISCOVERY, BPG X, A to C. 
BE 


EXEMPTION ELECTION, Rule 4003-1. 


EXHIBITS. 
Trial exhibits, BPG XV, C. 


EX PARTE MOTIONS. 

Extensions of time to respond to 
complaint, Rule 9006-1. 

Orders shortening notice, Form 7. 


EXTENSIONS OF TIME. 
Adversary proceedings, Rule 9006-1. 


F 


FEDERAL RULES. 

Applicability to bankruptcy cases. 
FRCP 16(b), Rule 7016-1. 
FRCP 26, Rule 7026-1. 
FRCP 30, Rule 7030-1. 


FEES. 
Appeals, BPG XV, A. 
Attorneys’ fees, Rule 2016-1. 
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is 


FEES —Cont’d 

Bankruptcy fee, BPG V, A. 

Professional fees, Rule 2016-1. 

Summary of prior fee applications, Form 
12: 


FILING REQUIREMENTS, BPG VI, A to I. 
Adversary proceedings. 
Extensions of time to respond to complaint, 
Rule 9006-1. 


FORMS. 
Attorneys’ fees. 
Additional fees. 

Notice of application, Form 15. 
Chapter 13 disclosures to debtor, Form 11. 
Disclosure of compensation for debtor, 

Form 10. 
Chapter 11 final report and accounting, 

Form 16. 

Chapter 11 monthly post-confirmation 

report, Form 15. 

Chapter 11 monthly status report, Form 

14. 

Chapter 11 operating order, Form 13. 
Chapter 13 plan, Form 17. 
Ex parte motion for order shortening 

notice, Form 7. 

Fee applications. 
Summary of prior fee applications, Form 
12: 
Form for tender of order or judgment, 
Form 9. 
Hearing notice, Form 5. 
No-protest notice of hearing, Form 4. 
Notice to individual consumer debtor, 

Form 6. 

Order shortening notice, Form 8. | 
Pro hac vice admissions, Forms 2, 3. 
Venue changes. 

_Notice of motion, Form 1. 


FUNDS. 
Deposit and investment by clerk, Rule 
7067-1. 
H 
HEARINGS. 


Accelerated hearings, BPG VIII, C. 
Emergency hearings, Rule 9006-1. 
No-protest notice of hearing, Form 4. 
Notice of hearing. 

Generally, BPG IX, C; Form 5. 
Prosecution of motions, Rule 9013-1. 


J 


JUDGES. 
Assignment of judges, BPG VII, B. 
Office personnel, BPG II, A. 


JUDGMENTS, BPG IX, C. 
Form for tender of judgment, Form 9. 
Tender of judgments, Rule 9021-1. 


ns I: 
LOCAL RULES, BPG III, C. 
M ‘ 


MAILING LIST, BPG XVII. 


MOTIONS. 
Exclusivity period. 

Motion to extend, Rule 3016-1. 
Motions practice. 

General requirements, Rule 9013-1. 


MOTIONS PRACTICE, Rule 9013-1. 

Admission pro hac vice, Form 2. 

Ex parte motion for order shortening 
notice, Form 7. 

Extensions of time to respond to 
complaint, Rule 9006-1. 

Notice of motion for change of venue, 
Form 1. 

Orders shortening time, Rule 9006-1. 

Relief from stays, Rule 4001-1. 


N 


NO PROTEST MOTIONS, Rule 9013-1. 


NOTICE. 

Change of venue, Form 1. 

Ex parte motion for order shortening 
notice, Form 7. 

Hearings. 

Generally, BPG IX, B; Form 5. 
No-protest notice of hearing, Form 4. 
Individual consumer debtors, Form 6. 

Orders shortening notice. 
Generally, Rule 9006-1; Form 8. 


NUNC PRO TUNC APPLICATIONS. 
Employment of professionals, Rule 2014-1. 


O 


ORDERS. 
Chapter 11 operating order, Form 13. 
Ex parte motion for order shortening 
notice, Form 7. 

Form for tender of order, Form 9. 
Orders shortening notice. 

Generally, Form 8. 
Pro hac vice admission, Form 3. 
Shortening time, Rule 9006-1. 
Tender of orders, Rule 9021-1. 


P 


PACER. 
Clerk’s office services, BPG IV, C. 


PETITIONS. 
Documents filed with petition, Rule 
1007-1. 
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PRACTICE GUIDE. 
Admission to practice, BPG II, A. 
Adversary proceedings. 
Closed case settlements, BPG XIII, C. 
Core matters, BPG XIII, A. 
Non-core matters, BPG XIII, A. 
Pending, BPG XIII, B. 
Appeals. 
Fees, BPG XV, A. 
Interlocutory appeals, BPG XV, D. 
Post-appeal motions, BPG XV, C. 
Record on appeal, BPG XV, B. 
Calendar. 
Creditors’ first meeting, BPG VIII, D. 
Generally, BPG VIII, E. 


Hearings accelerated in time, BPG VIII, C. 


Motions, BPG VIII, B, F. 
Trials, BPG VIII, A. 

Chapter 13. 
Attorneys’ fees, BPG XII, D. 
Claims, BPG XII, A. 
Disbursements by trustee, BPG XII, B. 
Plan modification, BPG XII, C. 
Trustees’ fees, BPG XII, D. 

Clerk’s office services. 
Filing after hours, BPG IV, G. 
Information searches, BPG IV, A. 
Legal, BPG IV, H. 
Photocopying documents, BPG IV, D. 
Public access to court electronic records, 

BPG IV, C. 

Record retrieval, BPG IV, F. 


Transcript and tape duplicates, BPG IV, E. 


Voice case information system, BPG IV, B. 
Costs. 
Appeal, BPG XIV, D. 
Bill of costs, BPG XIV, A. 
Objection and hearing, BPG XIV, B. 
Taxation, BPG XIV, C. 
Court personnel. 
Administrators’ office, BPG II, C. 
Clerks’ office, BPG II, B. 
Judges’ office, BPG II, A. 
Trustees, BPG II, D. 
Discovery documents, BPG X, A. 
Exhibits. 
Trial exhibits, BPG X, C. 
Filing requirements. 
Adversary proceedings cover sheets, BPG 
VI, F. 
BANCAP filing matrix, BPG VI, D. 
Briefs, BPG VI, G. 
Debtor’s change of address, BPG VI, I. 
Facsimile filings, BPG VI, C. 
Judgment creditor scheduling, BPG VI, H. 
Petitions, BPG VI, A. 
Proofs of claim, BPG VI, E. 
Return of file stamped office copies, BPG 
VI, B. 
Financial information. 
Fees, BPG V, A. 
Payment methods, BPG V, B. 
Unclaimed funds, BPG V, C. 


PRACTICE GUIDE —Cont’d 
Hearings. 
Notice, BPG IX, B. 
Introduction, BPG I. 
Judges assignment, BPG VII, B. 
Judgments, BPG IX, C. 
Local rules, BPG III, C. 
Mailing list, BPG XVII. 
Notice. 
Hearings, BPG IX, B. 
Orders, BPG IX, A. 
Reference withdrawal, BPG XI, B. 
Removal, BPG XI, A. 
Reopening cases, BPG XVI. 
State bar member disclosure, BPG III, B. 
Subpoenas, BPG X, B. 
Trial exhibits, BPG X, C. 
Venue assignment, BPG VII, A. 


PRO HAC VICE ADMISSION, Form 2. 
Orders, Form 3. 


R 


REMOVAL, BPG XI, A. 

REOPENING CASES, BPG XVI. 

REPORTS. 

Chapter 11 final report and accounting, 
Form 16. 

Chapter 11 monthly post-confirmation, 
Form 15. 

Chapter 11 monthly status, Form 14. 

Trustees duty to file, Rule 5009-1. 


RULES OF PRACTICE, BPG III, A to C. 
S 


SETTLEMENTS. 
Adversary proceedings, Rule 9019-1. 


STATEMENTS OF INTENTION. 
Compliance, Rule 1007-1. 


STAYS. 
Motions for relief from stays, Rule 4001-1. 


T 


TIME LIMITS, Rule 9006-1. 


TRIAL. 
Calendaring, BPG VIII, A. 


TRUSTEES. 
Assets in need of trustee attention, Rule 
4002-1. 
Claims docket, Rule 2015-5. 
Compensation, BPG XII, D. 
Final report. 
Duty to file, Rule 5009-1. 
Office personnel, BPG II, C. 


Vv 


V.C.I1.S. 
Clerk’s office services, BPG IV, B. 
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VENUE. . | —  WEENUE —Cont’d © 


Assignment of venue, BPG VII, A. Transfer within district Rule. 1014-2, ay 
Notice of motion for change, Form 1. avid 
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RULES GOVERNING SECTION 2254 CASES IN 
THE UNITED STATES DISTRICT COURTS 


As amended through August 1, 1982. 
With amendments received through September 10, 1997. 


Rule Rule 

1. Scope of rules. 11. Federal rules of civil procedure; Extent of 
2. Petition. applicability. 

3. Filing petition. r 

4. Preliminary consideration by judge. Appendix of Forms 

5. Answer; Contents. Model form for use in applications for habeas 
6. Discovery. corpus under 28 U.S.C. § 2254. 

if Expansion of record. Model form for use in 28 U.S.C. § 2254 cases 
9 
1 


. Evidentiary hearing. ss involving a Rule 9 issue. 
. Delayed or successive petitions. 


0. Powers of magistrates. Index follows Rules. 


Rule 1. Scope of rules. 


(a) Applicable to cases involving custody pursuant to a judgment of a state 
court. These rules govern the procedure in the United States district courts on 
applications under 28 U.S.C. § 2254: 

(1) By a person in custody pursuant to a judgment of a state court, for a 
determination that such custody is in violation of the Constitution, laws, or 
treaties of the United States; and 

(2) By a person in custody pursuant to a judgment of either a state or a 
federal court, who makes application for a determination that custody to which 
he may be subject in the future under a judgment of a state court will be in 
violation of the Constitution, laws, or treaties of the United States. 

(b) Other situations. In applications for habeas corpus in cases not covered 
by subdivision (a), these rules may be applied at the discretion of the United 
States district court. 


Rule 2. Petition. 


(a) Applicants in present custody. If the applicant is presently in custody 
pursuant to the state judgment in question, the application shall be in the form 
of a petition for a writ of habeas corpus in which the state officer having 
custody of the applicant shall be named as respondent. 

(b) Applicants subject to future custody. If the applicant is not presently in 
custody pursuant to the state judgment against which he seeks relief but may 
be subject to such custody in the future, the application shall be in the form of 
a petition for a writ of habeas corpus with an added prayer for appropriate 
relief against the judgment which he seeks to attack. In such a case the officer 
having present custody of the applicant and the attorney general of the state 
in which the judgment which he seeks to attack was entered shall each be 
named as respondents. 

(c) Form of petition. The petition shall be in substantially the form annexed 
to these rules, except that any district court may by locai rule require that 
petitions filed with it shall be in a form prescribed by the local rule. Blank 
petitions in the prescribed form shall be made available without charge by the 
clerk of the district court to applicants upon their request. It shall specify all 
the grounds for relief which are available to the petitioner and of which he has 
or by the exercise of reasonable diligence should have knowledge and shall set 

forth in summary form the facts supporting each of the grounds thus specified. 
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It shall also state the relief requested. The petition shall be typewritten or 
legibly handwritten and shall be signed under penalty of perjury by the 
petitioner. 

(d) Petition to be directed to judgments of one court only. A petition shall be 
limited to the assertion of a claim for relief against the judgment or judgments 
of a single state court (sitting in a county or other appropriate political 
subdivision). If a petitioner desires to attack the validity of the judgments of 
two or more state courts under which he is in custody or may be subject to 
future custody, as the case may be, he shall do so by separate petitions. 

(e) Return of insufficient petition. If a petition received by the clerk of a 
district court does not substantially comply with the requirements of Rule 2 or 
Rule 3, it may be returned to the petitioner, if a judge of the court so directs, 
together with a statement of the reason for its return. The clerk shall retain a 
copy of the petition. 


Rule 3. Filing petition. 


(a) Place of filing; Copies; Filing fee. A petition shall be filed in the office of 
the clerk of the district court. It shall be accompanied by two conformed copies 
thereof. It shall also be accompanied by the filing fee prescribed by law unless 
the petitioner applies for and is given leave to prosecute the petition in forma 
pauperis. If the petitioner desires to prosecute the petition in forma pauperis, 
he shall file the affidavit required by 28 U.S.C. § 1915. In all such cases the 
petition shall also be accompanied by a certificate of the warden or other 
appropriate officer of the institution in which the petitioner is confined as to 
the amount of money or securities on deposit to the petitioner’s credit in any 
account in the institution, which certificate may be considered by the court in 
acting upon his application for leave to proceed in forma pauperis. 

(b) Filing and service. Upon receipt of the petition and the filing fee, or an 
order granting leave to the petitioner to proceed in forma pauperis, and having 
ascertained that the petition appears on its face to comply with Rules 2 and 3, 
the clerk of the district court shall file the petition and enter it on the docket 
in his office. The filing of the petition shall not require the respondent to 
ane the petition or otherwise move with respect to it unless so ordered by 
the court. 


Rule 4. Preliminary consideration by judge. 


The original petition shall be presented promptly to a judge of the district 
court in accordance with the procedure of the court for the assignment of its 
business. The petition shall be examined promptly by the judge to whom it is 
assigned. If it plainly appears from the face of the petition and any exhibits 
annexed to it that the petitioner is not entitled to relief in the district court, the 
judge shall make an order for its summary dismissal and cause the petitioner 
to be notified. Otherwise the judge shall order the respondent to file an answer 
or other pleading within the period of time fixed by the court or to take such 
other action as the judge deems appropriate. In every case a copy of the 
petition and any order shall be served by certified mail on the respondent and 
the attorney general of the state involved. 


Rule 5. Answer; Contents. 


The answer shall respond to the allegations of the petition. In addition it 
shall state whether the petitioner has exhausted his state remedies including 
any post-conviction remedies available to him under the statutes or procedural 
rules of the state and including also his right of appeal both from the judgment 
of conviction and from any adverse judgment or order in the post-conviction 
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proceeding. The answer shall indicate what transcripts (of pretrial, trial, 
sentencing, and post-conviction proceedings) are available, when they can be 
furnished, and also what proceedings have been recorded and not transcribed. 
There shall be attached to the answer such portions of the transcripts as the 
answering party deems relevant. The court on its own motion or upon request 
of the petitioner may order that further portions of the existing transcripts be 
furnished or that certain portions of the non-transcribed proceedings be 
transcribed and furnished. If a transcript is neither available nor procurable, 
a narrative summary of the evidence may be submitted. If the petitioner 
appealed from the judgment of conviction or from an adverse judgment or 
order in a post-conviction proceeding, a copy of the petitioner’s brief on appeal 
and of the opinion of the appellate court, if any, shall also be filed by the 
respondent with the answer. 


Rule 6. Discovery. 


(a) Leave of court required. A party shall be entitled to invoke the processes 
of discovery available under the Federal Rules of Civil Procedure if, and to the 
extent that, the judge in the exercise of his discretion and for good cause shown 
grants leave to do so, but not otherwise. If necessary for effective utilization of 
discovery procedures, counsel shall be appointed by the judge for a petitioner 
who qualifies for the appointment of counsel under 18 U.S.C. § 3006A(g). 

(b) Requests for discovery. Requests for discovery shall be accompanied by a 
statement of the interrogatories or requests for admission and a list of the 
documents, if any, sought to be produced. 

(c) Expenses. If the respondent is granted leave to take the deposition of the 
petitioner or any other person the judge may as a condition of taking it direct 
that the respondent pay the expenses of travel and subsistence and fees of 
counsel for the petitioner to attend the taking of the deposition. 


CASE NOTES 


Discovery, Generally. — As is now ex- 
pressly provided in the rules governing habeas 
corpus cases, the district judge (or a magis- 
trate to whom the case may be referred) may 
employ a variety of measures in an effort to 
avoid the need for an evidentiary hearing. 
Under Rule 6, a party may request and the 
judge may direct that discovery take place, 
and there may be instances in which discovery 
would be appropriate (prior to an evidentiary 


Rule 7. Expansion of record. 


hearing) and would show such a hearing to be 
unnecessary. Under Rule 7, the judge can 
direct expansion of the record to include any 
appropriate materials that enable the judge to 
dispose of some habeas petitions not dismissed 
on the pleadings, without the time and ex- 
pense required for an evidentiary hearing. 
Blackledge v. Allison, 431 U.S. 63, 97 S. Ct. 
1621, 52 L. Ed. 2d 136 (1977). 


(a) Direction for expansion. If the petition is not dismissed summarily the 
judge may direct that the record be expanded by the parties by the inclusion of 
additional materials relevant to the determination of the merits of the petition. 

(b) Materials to be added. The expanded record may include, without 
limitation, letters predating the filing of the petition in the district court, 
documents, exhibits, and answers under oath, if so directed, to written 
interrogatories propounded by the judge. Affidavits may be submitted and 
considered as a part of the record. 

(c) Submission to opposing party. In any case in which an expanded record 
is directed, copies of the letters, documents, exhibits, and affidavits proposed to 
be included shall be submitted to the party against whom they are to be 
offered, and he shall be afforded an opportunity to admit or deny their 
correctness. 
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(d) Authentication. The court may require the authentication of any mate- 
rial under subdivision (b) or (c). 


CASE NOTES 


Applied in Blackledge v. Allison, 431 U.S. 
63, 97 S. Ct. 1621, 52 L. Ed. 2d 136 (1977). 


Rule 8. Evidentiary hearing. 


(a) Determination by court. If the petition is not dismissed at a previous 
stage in the proceeding, the judge, after the answer and the transcript and 
record of state court proceedings are filed, shall, upon a review of those 
proceedings and of the expanded record, if any, determine whether an. 
evidentiary hearing is required. If it appears that an evidentiary hearing is not 
required, the judge shall make such disposition of the petition as justice shall 
require. 

(b) Function of the magistrate. 

(1) When designated to do so in accordance with 28 U.S.C. § 636(b), a 
magistrate may conduct hearings, including evidentiary hearings, on the 
petition, and submit to a judge of the court proposed findings of fact and 
recommendations for disposition. 

(2) The magistrate shall file proposed findings and recommendations with 
the court and a copy shall forthwith be mailed to all parties. 

(3) Within ten days after being served with a copy, any party may serve and 
file written objections to such proposed findings and recommendations as 
provided by rules of court. 

(4) Ajudge of the court shall make a de novo determination of those portions 
of the report or specified proposed findings or recommendations to which 
objection is made. A judge of the court may accept, reject, or modify in whole or 
in part any findings or recommendations made by the magistrate. — 

(c) Appointment of counsel; Time for hearing. If an evidentiary hearing is 
required the judge shall appoint counsel for a petitioner who qualifies for the 
appointment of counsel under 18 U.S.C. § 3006A(g) and the hearing shall be 
conducted as promptly as practicable, having regard for the need of counsel for 
both parties for adequate time for investigation and preparation. These rules 
do not limit the appointment of counsel under 18 U.S.C. § 3006A at any stage 
of the case if the interest of justice so requires. 


Rule 9. Delayed or successive petitions. 


(a) Delayed petitions. A petition may be dismissed if it appears that the state 
of which the respondent is an officer has been prejudiced in its ability to 
respond to the petition by delay in its filing unless the petitioner shows that it 
is based on grounds of which he could not have had knowledge by the exercise 
of reasonable diligence before the circumstances prejudicial to the state 
occurred. 

(b) Successive petitions. A second or successive petition may be dismissed if 
the judge finds that it fails to allege new or different grounds for relief and the 
prior determination was on the merits or, if new and different grounds are 
alleged, the judge finds that the failure of the petitioner to assert those grounds 
in a prior petition constituted an abuse of the writ. 


CASE NOTES 
The abuse of the writ doctrine which could have been raised, in an earlier petition. 
mandates dismissal of claims presented in The doctrine’s rationale is rooted in the limited 
habeas petitions if the claims were raised, or resources available in the federal judicial sys- 
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Rule 10 


tem. Noble v. Barnett, 24 F.3d 582 (4th Cir. 
1994), 

Abuse of the writ is not confined to instances 
where litigants deliberately abandon claims; it 
also applies to instances where litigants, 
through inexcusable neglect, fail to raise avail- 
able claims. Noble v. Barnett, 24 F.3d'582 (4th 
Cir. 1994). 

The standard for excusing a failure to raise 
an available claim in the abuse of writ context 
is substantially the same as that required in 


procedural default cases, namely a showing of 


cause and prejudice. In the abuse of the writ 
context, for cause to exist, the external imped- 
iment, whether it be governmental interfer- 
ence or the reasonable unavailability of the 
factual basis for the claim, must have pre- 
vented petitioner from raising the claim. Noble 
v. Barnett, 24 F.3d 582 (4th Cir. 1994). 

‘The cause and prejudice standard in the 
abuse of the writ context need not be met in 
cases where a fundamental miscarriage of 
justice would otherwise occur. But this occurs 
only in a very narrow realm of cases where a 
constitutional violation may have resulted in 
the conviction of an innocent person. Noble v. 
Barnett, 24 F.3d 582 (4th Cir. 1994). 


Rule 10. Powers of magistrates. 


SECTION 2254 CASES 


Rule 11 


The abuse of the writ doctrine has nothing to 
do with the doctrine of waiver. Unlike waiver, 
abuse of the writ focuses not on a party’s state 
of mind, but rather on a petitioner’s objective 
conduct, and addresses not whether conduct is 
knowing and voluntary, but rather the inter- 
ests of judicial economy and justice for all by 
limiting petitioners, in certain circumstances, 
to one bite of the habeas apple. Noble v. 
Barnett, 24 F.3d 582 (4th Cir. 1994). ; 

Third petition for a writ of habeas cor- 
pus which raised the claims that petitioner 
was incompetent to stand trial and that he 
received ineffective assistance of counsel ow- 
ing to his counsel’s failure to raise the incom-. 
petency issue did not meet the cause and 
prejudice standard required under this rule, 
where petitioner had full knowledge of the 
facts central to each of these claims at the time 
that he filed his second petition for a writ of 
habeas corpus, and where he produced no 
evidence that any objective factors prevented 
him from raising in his second petition either 
of these claims presented. Noble v. Barnett, 24 
F.3d 582 (4th Cir. 1994). 

Applied in Young v. Sams, 510 F. Supp. 141 
(E.D.N.C. 1981). 


The duties imposed upon the judge of the district court by these rules may 
be performed by a United States magistrate pursuant to 28 U.S.C. § 636. 


(Amended effective August 1, 1979.) 


Rule 11. Federal rules of civil procedure; Extent of applicability. 


The Federal Rules of Civil Procedure, to the extent that they are not 
inconsistent with these rules, may be applied, when appropriate, to petitions 


filed under these rules. 
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APPENDIX OF FORMS 
(Amended effective August 1, 1982) 


Model Form for Use in Applications for Habeas Corpus 
Under 28 U.S.C. § 2254 


Name 
Prison number 


Place of confinement 


United States District Court ____-_——-—sdESBistrict of 
Case No. 
(To be supplied by Clerk of U.S. District Court) 
, PETITIONER 
(Full name) 
Vv. 
, RESPONDENT 


(Name of Warden, Superintendent, Jailor, or authorized person having custody 
of petitioner) 
nd . 


a 
THE ATTORNEY GENERAL OF THE STATE OF 
a fei) NV EIS) Gon, es Biter eis served ss VADDITIONALRESBEONDEINas 
(If petitioner is attacking a judgment which imposed a sentence to be served 
in the future, petitioner must fill in the name of the state where the judgment 
was entered. If petitioner has a sentence to be served in the future under a 
federal judgment which he wishes to attack, he should file a motion under 28 
U.S.C. § 2255, in the federal court which entered the judgment.) | 


PETITION FOR WRIT OF HABEAS CORPUS BY A 
PERSON IN STATE CUSTODY 


Instructions — Read Carefully 


(1) This petition must be legibly handwritten or typewritten, and signed by 
the petitioner under penalty of perjury. Any false statement of a material 
fact may serve as the basis for prosecution and conviction for perjury. All 
questions must be answered concisely in the proper space on the form. 

(2) Additional pages are not permitted except with respect to the facts which 
you rely upon to support your grounds for relief. No citation of authorities 
need be furnished. If briefs or arguments are submitted, they should be 
submitted in the form of a separate memorandum. 

(3) Upon receipt of a fee of $5 your petition will be filed if it is in proper order. 

(4) If you do not have the necessary filing fee, you may request permission to 
proceed in forma pauperis, in which event you must execute the declara- 
tion on the last page, setting forth information establishing your inability 
to prepay the fees and costs or give security therefor. If you wish to proceed 
in forma pauperis, you must have an authorized officer at the penal 
institution complete the certificate as to the amount of money and 
securities on deposit to your credit in any account in the institution. If your 
prison account exceeds $___________, you must pay the filing fee as 
required by the rule of the district court. 

(5) Only judgments entered by one court may be challenged in a single 
petition. If you seek to challenge judgments entered by different courts 
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either in the same state or in different states, you must file separate 
petitions as to each court. 


(6) Your attention is directed to the fact that you must include all grounds for 


relief and all facts supporting such grounds for relief in the petition you 
file seeking relief from any judgment of conviction. 


(7) When the petition is fully completed, the original and two copies must be 


mailed to the Clerk of the United States District Court whose address is 


(8) Petitions which do not conform to these instructions will be returned with 


poe 


10. 


1h; 


a notation as to the deficiency. 


PETITION 


Name and location of court which entered the judgment of conviction 
OO meen eee 


Date of judgment of conviction 
Length of sentence 
Nature of offense involved (all counts) 


. What was your plea? (Check one) 


(a) Not guilty 1 

(b) Guilty 1 

(c) Nolo contendere [_] 

If you entered a guilty plea to one count or indictment, and a not guilty 
plea to another count or indictment, give details: —-____S 


. Kind of trial: (Check one) 


(a) Jury LJ 
(b) Judge only 1 


. Did you testify at the trial? 


Yes L] No 


. Did you appeal from the judgment of conviction? 


Yés'-y No 


. If you did appeal, answer the following: 


(a) Name of court 
(b) Result 
Cie een OS LT hy i cry see Be ps 1 ve Foe ped pre en te ew pe 
Other than a direct appeal from the judgment of conviction and sentence, 
have you previously filed any petitions, applications, or motions with 
respect to this judgment in any court, state or federal? 
Yes L] No 
If your answer to 10 was “yes,” give the following information: 

(a) (1) Name of court 

(2) Nature of proceeding 


(3) Grounds raised 
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(4) Did you receive an evidentiary hearing on your petition, 
application or motion? 
Yes L)- No! Ld 
(5) Result 
(6). Date oP Testa SY vA SUM Le eee 
(b) As to any second petition, application or motion give the same 
information: 
"CTYOINSTO UL COUPL oe ee ee 
(2) Nathre Of, Proceed pee 


(3) Grounds raised 


(4) Did you receive an evidentiary hearing on your petition, 
application or motion? 
Yes L] No LJ 

(5) Result 

(6), Dateof resi ltt oth eel gh ecto alee ie 

(c) As to any third petition, application or motion, give the same 

information: 

(1) Name of court 

(2) Nature of proceeding 


(3) Grounds raised 


(4) Did you receive an evidentiary hearing on your petition, 
application or motion? . 
Yes L] No LJ 
(5) Result 
(6) Date offrésultiine. = nest eB Peel te V seor Oy DEL 
(d) Did you appeal to the highest state court having jurisdiction the 
result of action taken on any petition, application or motion? 


(1) First petition, etc. Yes LE] No (J 
(2) Second petition, etc. Yes LL] No (J 
(3) Third petition, etc. Yes L] No [J 


(e) If you did not appeal from the adverse action on any petition, 
application or motion, explain briefly why you did not: 


= State concisely every ground on which you claim that you are being held 

unlawfully. Summarize briefly the facts supporting each ground. If neces- 

sary, you may attach pages stating additional ground and facts supporting 

same. 

Caution: In order to proceed in the federal court, you must ordinarily 

first exhaust your state court remedies as to each ground on which you 

request action by the federal court. If you fail to set forth all grounds 

in this petition, you may be barred from presenting additional 
grounds at a later date. 

For your information, the following is a list of the most frequently raised 

grounds for relief in habeas corpus eee Each statement preceded 


1218 


Appx. SECTION 2254 CASES Appx. 


by a letter constitutes a separate ground for possible relief. You may raise 
any grounds which you may have other than those listed if you have 
exhausted your state court remedies with respect to them. However, you 
should raise in this petition all available grounds (relating to this 
conviction) on which you base your allegations that you are being held in 
custody unlawfully. 

Do not check any of these listed grounds. If you select one or more of 
these grounds for relief, you must allege facts. The petition will be 
returned to you if you merely check (a) through (j) or any one of these 
grounds. 

(a) Conviction obtained by plea of guilty which was unlawfully induced or 
not made voluntarily with understanding of the nature of the charge 
and the consequences of the plea. 

(b) Conviction obtained by use of coerced confession. 

(c) Conviction obtained by use of evidence gained pursuant to an uncon- 
stitutional search and seizure. 

(d) Conviction obtained by use of evidence obtained pursuant to an 
unlawful arrest. 

(e) Conviction obtained by a violation of the privilege against. self- 
incrimination. 

(f) Conviction obtained by the unconstitutional failure of the prosecution 
to disclose to the defendant evidence favorable to the defendant. 

(g) Conviction obtained by a violation of the protection against double 
jeopardy. 

(h) Conviction obtained by action of a grand or petit jury which was 
unconstitutionally selected and impaneled. 

(i) Denial of effective assistance of counsel. 

(j) Denial of right of appeal. 

A. Ground one: 


Supporting FACTS (tell your story briefly without citing cases or law): 


B. Ground two: 
Supporting FACTS (tell your story briefly without citing cases or law): 


C. Ground three: 
Supporting FACTS (tell your story briefly without citing cases or law): 
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13. 


14. 


15. 


16. 


Lv: 


~ 


D. Ground four: 


Supporting FACTS (tell your story briefly without citing cases or law): 


If any of the grounds listed in 12A, B, C, and D were not previously 
presented in any other court, state or federal, state briefly what grounds 
were not so presented, and give your reasons for not presenting them: 


Do you have any petition or appeal now pending in any court, either state 
or federal, as to the judgment under attack? 

Yes L165 Moke lB] 

Give the name and address, if known, of each attorney who represented 
you in the following stages of the judgment attacked herein: 

(a) At preliminary hearing 


(b) At arraignment and plea.aac! Gan botonlgn liana lyite hanes 
(c) At trial 

(d) At sentencing 

LOR append cae ee a ete 


(f), In any post-conviction. proceeding 0 


(g) On appeal from any adverse ruling in a post-conviction proceeding 


Were you sentenced on more than one count of an indictment, or on more 

than one indictment, in the same court and at the same time? 

Yes [L] No | 

Do you have any future sentence to serve after you complete the sentence 

imposed by the judgment under attack? 

Yes LL] No | | 

(a) If so, give name and location of court which imposed sentence to be 
Serwedh tris blrecP aha yy ess te tee arte ee ee 


(b) And give date and length of sentence to be served in the future: 
(c) Have you filed, or do you contemplate filing, any petition attacking the 


judgment which imposed the sentence to be served in the future? 
JES Ri ta cNGe La 
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Wherefore, petitioner prays that the Court grant petitioner relief to which he 
may be entitled in this proceeding. 


Signature of Attorney (if any) 
I declare (or certify, verify, or state) under penalty of perjury that the. 
foregoing is true and correct. Executed on; 
(date) 


Signature of Petitioner 


IN FORMA PAUPERIS DECLARATION 


[Insert appropriate court] | 
(Petitioner) DECLARATION IN SUPPORT 


OF REQUEST 
Vv. TO PROCEED 
| IN FORMA PAUPERIS 
~ (Respondent(s) _ 
I , declare that I am the petitioner in the above entitled case; 


that in support of my motion to proceed without being required to prepay fees, 
costs or give security therefor, I state that because of my poverty I am unable 
to pay the costs of said proceeding or to give security therefor; that I believe I 
am entitled to relief. 
1. Are you presently employed? Yes [] No L[] 
a. If the answer is “yes,” state the amount of your salary or wages per 
month, and give the name and address of your employer. 


b. If the answer is “no,” state the date of last employment and the amount 
of the salary and wages per month which you received. 


2. Have you received within the past twelve months any money from any of 
the following sources? 


a. Business, profession or form of self-employment? Yes L] No (J 
b. Rent payments, interest or dividends? Yes L] No [J 
c. Pensions, annuities or life insurance payments? Yes L] No (] 
d. Gifts or inheritances? Yes [| No LJ 
e. Any other sources? Yes LJ] No [J 


If the answer to any of the above is “yes,” describe each source of money 
and state the amount received from each during the past twelve months. 


3. Do you own cash, or do you have money in checking or savings account? 
Yes (1 No (J (Include any funds in prison accounts.) 
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If the answer is “yes,” state the total value of the items owned. 


4. Do you own any real estate, stocks, bonds, notes, automobiles, or other 
valuable property (excluding ordinary household furnishings and clothing)? 
Yes L] No LJ 
If the answer is “yes,” describe the property and state its approximate 
ELEC ooo aan enn ot 9 rane eee 


5. List the persons who are dependent upon you for support, state your 
relationship to those persons, and indicate how much you contribute toward 
their supports ee eS Be a ete) ee ee ee eee 


I declare (or certify, verify, or state) under penalty of perjury that the 
foregoing is true and correct. Executed on 
(date) 


Signature of Petitioner 


Certificate 


I hereby certify that the petitioner herein has the sum of $s on 
account to his credit at the ______————_ institution where he is confined. 
I further certify that petitioner likewise has the following securities to his 
credit according to the records of said _________ institution: __- 


Authorized Officer of 
Institution 
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Model Form for Use in 28 U.S.C. § 2254 Cases Involving a 
Rule 9 Issue 


Form No. 9 
United States District Court, 
District of 
Case No. 


, PETITIONER 
Vv. 
, RESPONDENT 
and 
, ADDITIONAL RESPONDENT 


Petitioner’s Response as to Why His Petition Should 
Not Be Barred Under Rule 9 


Explanation and Instructions—Read Carefully 


(I) Rule 9. Delayed or successive petitions 

(a) Delayed petitions. A petition may be dismissed if it appears that the 
state of which the respondent is an officer has been prejudiced in its ability to 
respond to the petition by delay in its filing unless the petitioner shows that it 
is based on grounds of which he could not have had knowledge by the exercise 
of reasonable diligence before the circumstances prejudicial to the state 
occurred. | 

(b) Successive petitions. A second or successive petition may be dismissed 
if the judge finds that it fails to allege new or different grounds for relief and 
the prior determination was on the merits or, if new and different grounds are 
alleged, the judge finds that the failure of the petitioner to assert those grounds 
in a prior petition constituted an abuse of the writ. 
(II) Your petition for habeas corpus has been found to be subject to dismissal 

under rule 9(_) for the following reason(s): 


(III) This form has been sent so that you may explain why your petition 
contains the defect(s) noted in (II) above. It is required that you fill out this 
form and send it back to the court within ___________ days. Failure to do 
so will result in the automatic dismissal of your petition. 

(IV) When you have fully completed this form, the original and two copies 
must be mailed to the Clerk of the United States District Court whose 
ns rie eg re ee ie Bren eee 


(V) This response must be legibly handwritten or typewritten, and signed by 
the petitioner under penalty of perjury. Any false statement of a material 
fact may serve as the basis for prosecution and conviction for perjury. All 
questions must be answered concisely in the proper space on the form. 

(VI) Additional pages are not permitted except with respect to the facts which 
you rely upon in item 4 or 5 in the response. Any citation of authorities 
should be kept to an absolute minimum and is only appropriate if there 
Shee a change in the law since the judgment you are attacking was 
rendered. 
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(VII) Respond to 4 or 5 below, not to both, unless (II) above indicates that you 
must answer both sections. 


RESPONSE 


1. Have you had the assistance of an attorney, other law-trained personnel, 
or writ writers since the conviction your petition is attacking was entered? 
Yes L] No LJ 

2. If you checked “yes” above, specify as precisely as you can the period(s) of 
time during which you received such assistance, up to and including the 
[01 shal 3 BN Ep, tend? ec patina aR acme a li cin ct cadena nant saoe aac 


3. Describe the nature of the assistance, including the names of those who 
POETIC OTE 1GcL Os OU sy ea eae ects ner ere tes eer nerve 


4. If your petition is in jeopardy because of delay prejudicial to the state 
under rule 9(a), explain why you feel the delay has not been prejudicial 
and/or why the delay is excusable under the terms of 9(a). This should be 
done by relying upon FACTS, not your opinions or conclusions. 


5. If your petition is in jeopardy under rule 9(b) because it asserts the same 
grounds as a previous petition, explain why you feel it deserves a 
reconsideration. If its fault under rule 9(b) is that it asserts new grounds 
which should have been included in a prior petition, explain why you are 
raising these grounds now rather than previously. Your explanation 
should rely on FACTS, not your opinions or conclusions. 


I declare (or certify, verify, or state) under penalty of perjury that the 
forepoingas true and correct. Executed-on ee 
(date) 


Signature of Petitioner 
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Index to Rules Governing Section 2254 Cases in the 
United States District Courts 


ANSWER, Rule 5. 
D 


DELAYED PETITIONS, Rule 9. 
DISCOVERY, Rule 6. 


E 


EVIDENTIARY HEARING, Rule 8. 


F 


FEDERAL RULES OF CIVIL 
PROCEDURE. 
Applicability, Rule 11. 


FORMS, Rules, appx. 
H 


HEARINGS. 
Evidentiary hearing, Rule 8. 


MAGISTRATES. 
Powers, Rule 10. 


PETITION, Rule 2. 

Answer, Rule 5. 

Delayed or successive petitions, Rule 9. 

Filing, Rule 3. 

Preliminary consideration by judge, Rule 
4. 


R 


RECORD. 
Expansion of record, Rule 7. 


S 


SCOPE OF RULES, Rule 1. 
SUCCESSIVE PETITIONS, Rule 9. 
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RULES GOVERNING SECTION 2255 
PROCEEDINGS FOR THE UNITED 
STATES DISTRICT COURTS 


As amended through June 1, 1993, 
with amendments received through September 10, 1997. 


Rule Rule 

1. Scope of rules. 12. Federal rules of criminal and civil proce- 
2. Motion. dure; Extent of applicability. 

3. Filing motion. 

4. Preliminary consideration by judge. Appendix of Forms 

5. Answer; Contents. 

6. Discovery. Model form for motions under 28 U.S.C. 
7. Expansion of record. seen eezals 

8. Evidentiary hearing. Model form for use in 28 U.S.C. § 2255 cases 
9. Delayed or successive motions. involving a Rule 9 issue. 

10. Powers of magistrates. 

11. Time for appeal. Index follows Rules. 


Rule 1. Scope of rules. 


These rules govern the procedure in the district court on a motion under 28 
U.S.C. § 2255: 

(1) By a person in custody pursuant to a judgment of that court for a 
determination that the judgment was imposed in violation of the Constitution 
or laws of the United States, or that the court was without jurisdiction to 
impose such judgment, or that the sentence was in excess of the maximum 
authorized by law, or is otherwise subject to collateral attack; and 

(2) By a person in custody pursuant to a judgment of a state or other federal 
court and subject to future custody under a judgment of the district court for 
a determination that such future custody will be in violation of the Constitu- 
tion or laws of the United States, or that the district court was without 
jurisdiction to impose such judgment, or that the sentence was in excess of the 
maximum authorized by law, or is otherwise subject to collateral attack. 


Rule 2. Motion. 


(a) Nature of application for relief. If the person is presently in custody 
pursuant to the federal judgment in question, or if not presently in custody 
may be subject to such custody in the future pursuant to such judgment, the 
application for relief shall be in the form of a motion to vacate, set aside, or 
correct the sentence. 

(b) Form of motion. The motion shall be in substantially the form annexed 
to these rules, except that any district court may by local rule require that 
motions filed with it shall be in a form prescribed by the local rule. Blank 
motions in the prescribed form shall be made available without charge by the 
clerk of the district court to applicants upon their request. It shall specify all 
the grounds for relief which are available to the movant and of which he has or, 
by the exercise of reasonable diligence, should have knowledge and shall set 
forth in summary form the facts supporting each of the grounds thus specified. 
It shall also state the relief requested. The motion shall be typewritten or 
legibly handwritten and shall be signed under penalty of perjury by the 
petitioner. 

(c) Motion to be directed to one judgment only. A motion shall be limited to 
the assertion of a claim for relief against one judgment only of the district 
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court. If a movant desires to attack the validity of other judgments of that or 
any other district court under which he is in custody or may be subject to 
future custody, as the case may be, he shall do so by separate motions. 

(d) Return of insufficient motion. If a motion received by the clerk of a 
district court does not substantially comply with the requirements of Rule 2 or 
Rule 3, it may be returned to the movant, if a judge of the court so directs, | 
together with a statement of the reason for its return. The clerk shall retain a 
copy of the motion. 


Rule 3. Filing motion. 


(a) Place of filing; Copies. A motion under these rules shall be filed in the 
office of the clerk of the district court. It shall be accompanied by two 
conformed copies thereof. 

(b) Filing and service. Upon receipt of the motion and having ascertained 
that it appears on its face to comply with Rules 2 and 3, the clerk of the district » 
court anal file the motion and enter it on the docket in his office in the criminal 
action in which was entered the judgment to which it is directed. He shall 
thereupon deliver or serve a copy of the motion together with a notice of its 
filing on the United States Attorney of the district in which the judgment 
under attack was entered. The filing of the motion shall not require said 
United States Attorney to answer the motion or otherwise move with respect 
to it unless so ordered by the court. 


Rule 4. Preliminary consideration by judge. 


(a) Reference to judge; Dismissal or order to answer. The original motion 
shall be presented promptly to the judge of the district court who presided at 
the movant’s trial and sentenced him, or, if the judge who imposed sentence 
was not the trial judge, then it shall go to the judge who was in charge of that 
part of the proceedings being attacked by the movant. If the appropriate judge 
is unavailable to consider the motion, it shall be presented to another judge of 
the district in accordance with the procedure of the court for the assignment of 
its business. , 

(b) Initial consideration by judge. The motion, together with all the files, 
records, transcripts, and correspondence relating to the judgment under 
attack, shall be examined promptly by the judge to whom it is assigned. If it 
plainly appears from the face of the motion and any annexed exhibits and the 
prior proceedings in the case that the movant is not entitled to relief in the 
district court, the judge shall make an order for its summary dismissal and 
cause the movant to be notified. Otherwise, the judge shall order the United 
States Attorney to file an answer or other pleading within the period of time 
fixed by the court or to take such other action as the judge deems appropriate. 


Rule 5. Answer; Contents. 


(a) Contents of answer. The answer shall respond to the allegations of the 
motion. In addition it shall state whether the movant has used any other 
available federal remedies including any prior post-conviction motions under 
these rules or those existing previous to the adoption of the present rules. The .- 
answer shall also state whether an evidentiary hearing was accorded the 
movant in a federal court. 

(b) Supplementing the answer. The court shall examine its files and records 
to determine whether it has available copies of transcripts and briefs whose 
existence the answer has indicated. If any of these items should be absent, the 
government shall be ordered to supplement its answer by filing the needed 
records. The court shall allow the government an appropriate period of time in 
which to do so, without unduly delaying the consideration of the motion. 
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Rule 6. Discovery. 


(a) Leave of court rege es. A party may invoke the processes of discovery 
available under the Federal Rules of Criminal Procedure or the Federal Rules 
of Civil Procedure or elsewhere in the usages and principles of law if, and to the 
extent that, the judge in the exercise of his discretion and for good cause shown 
ants leave to do so, but not otherwise. If necessary for effective utilization of 
iscovery procedures, counsel shall be appointed by the judge for a movant who 
qualifies for appointment of counsel under 18 U.S.C. § 3006A(g). 

(b) Requests for discovery. Requests for discovery shall be accompanied by a 
statement of the interrogatories or requests for admission and a list of the 
documents, if any, sought to be produced. 

(c) Expenses. If the government is granted leave to take the deposition of the 
movant or any other person, the judge may as a condition of taking it direct 
that the government pay the expenses of travel and subsistence and fees of 
counsel for the movant to attend the taking of the deposition. 


Rule 7. Expansion of record. 


(a) Direction for expansion. If the motion is not dismissed summarily, the 
judge may direct that the record be expanded by the parties by the inclusion of 
additional materials relevant to the determination of the merits of the motion. 

(b) Materials to be added. The expanded record may include, without 
limitation, letters predating the filing of the motion in the district court, 
documents, exhibits, and answers under oath, if so directed, to written 
interrogatories propounded by the judge. Affidavits may be submitted and ~ 
considered as a part of the record. 

(c) Submission to opposing party. In any case in which an expanded record 
is directed, copies of the letters, documents, exhibits, and affidavits proposed to 
be included shall be submitted to the party against whom they are to be 
offered, and he shall be afforded an opportunity to admit or deny their 
correctness. 

(d) Authentication. The court may require the authentication of any mate- 
rial under subdivision (b) or (c). 


Rule 8. Evidentiary hearing. 


(a) Determination by court. If the motion has not been dismissed at a 
previous stage in the proceeding, the judge, after the answer is filed and any 
transcripts or records of prior court actions in the matter are in his possession, 
shall, upon a review of those proceedings and of the expanded record, if any, 
determine whether an evidentiary hearing is required. If it appears that an 
evidentiary hearing is not required, the judge shall make such disposition of 
the motion as justice dictates. 

(b) Function of the magistrate. 

(1) When designated to do so in accordance with 28 U.S.C. § 636(b), a 
magistrate may conduct hearings, including evidentiary hearings, on the 
motion, and submit to a judge of the court proposed findings and recommen- 
dations for disposition. 

(2) The magistrate shall file proposed findings and recommendations with 
the court and a copy shall forthwith be mailed to all parties. 

(3) Within ten days after being served with a copy, any party may serve and 
file written objections to such proposed findings and recommendations as 
provided by rules of court. 

(4) Ajudge of the court shall make a de novo determination of those portions 
of the report or specified proposed findings or recommendations to which 
objection is made. A judge of the court may accept, reject, or modify in whole or 
in part any findings or recommendations made by the magistrate. 
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(c) Appointment of counsel; Time fr. hearing. If an evidentiary hearing is 
required, the judge shall appoint counsel for a movant who qualifies for the 
appointment of counsel under 18 U.S.C. § 3006A(g) and the hearing shall be 
conducted as promptly as practicable, having regard for the need of counsel for 
both parties for adequate time for investigation and preparation. These rules 
do not limit the appointment of counsel under 18 U.S.C. § 3006A at any stage 
of the proceeding if the interest of justice so requires. 

(d) Production of statements at evidentiary hearing. 

(1) In General. — Federal Rule of Criminal PigcaHhire 26.2(a)-(d), and (f) 
applies at an evidentiary hearing under these rules. 

(2) Sanctions for Failure to Produce Statement. — If a party elects not to 
comply with an order under Federal Rule of Criminal Procedure 26.2(a) to 
deliver a statement to the moving party, at the evidentiary hearing the court 
may not consider the testimony of the witness whose statement is withheld. 
(Amended by order adopted April 22, 1993, effective December 1, 1993.) 


Editor’s note. — The rule set out above 1993. The amendment took effect December 1, 
reflects the amendment approved and autho- 1993. 
rized for transmittal to Congress on April 22, 


Rule 9. Delayed or successive motions. 


(a) Delayed motions. A motion for relief made pursuant to these rules may 
be dismissed if it appears that the government has been prejudiced in its 
ability to respond to the motion by delay in its filing unless the movant shows 
that it is based on grounds of which he could not have had knowledge by the 
exercise of reasonable diligence before the circumstances prejudicial to the 
government occurred. 

(b) Successive motions. A second or successive motion may be dicnuncan if 
the judge finds that it fails to allege new or different grounds for relief and the 
prior determination was on the merits or, if new and different grounds are 
alleged, the judge finds that the failure of the movant to assert those grounds 
in a prior action constituted an abuse of the procedure governed by these rules. 


Rule 10. Powers of magistrates. 


The duties imposed upon the judge of the district court by these rules may 
be performed by a United States magistrate pursuant to 28 U.S.C. § 636. 


Rule 11. Time for appeal. 


The time for appeal from an order entered on a motion for relief made 
pursuant to these rules is as provided in Rule 4(a) of the Federal Rules of 
Appellate Procedure. Nothing in these rules shall be construed as extending 
the time to appeal from the original judgment of conviction in the district court. 


Rule 12. Federal rules of criminal and civil procedure; Extent of 
applicability. 


If no procedure is specifically prescribed by these rules, the district court 
may proceed in any lawful manner not inconsistent with these rules, or any 
applicable statute, and may apply the Federal Rules of Criminal Procedure or 
the Federal Rules of Civil Procedure, whichever it deems most appropriate, to 
motions filed under these rules. , 
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APPENDIX OF FORMS 
(Amended effective August 1, 1982.) 


Model Form for Motions Under 28 U.S.C. § 2255 


Name 
Prison Number 
Place of Confinement 


United States District.Courta:. 20, 02's Districtiof. 8 ee 
Case No. ________ (to be supplied by Clerk of U.S. District Court) United 
States, 

Vv. 


| (full name of movant) 
(If movant has a sentence to be served in the future under a federal judgment 
which he wishes to attack, he should file a motion in the federal court which 
entered the judgment.) 


MOTION TO VACATE, SET ASIDE, OR CORRECT 
SENTENCE BY A PERSON IN FEDERAL 
CUSTODY 


Instructions—Read Carefully 


(1) This motion must be legibly handwritten or typewritten, and signed by the 
movant under penalty of perjury. Any false statement of a material fact 
may serve as the basis for prosecution and conviction for perjury. All 
questions must be answered concisely in the proper space on the form. 

(2) Additional pages are not permitted except with respect to the facts which 
you rely upon to support your grounds for relief. No citation of authorities 
need be furnished. If briefs or arguments are submitted, they should be 
submitted in the form of a separate memorandum. 

(3) Upon receipt, your motion will be filed if it is in proper order. No fee is 
required with this motion. 

4) If you do not have the necessary funds for transcripts, counsel, appeal, and 
other costs connected with a motion of this type, you may request 
permission to proceed in forma pauperis, in which event you must execute 
the declaration on the last page, setting forth information establishing 
your inability to pay the costs. If you wish to proceed in forma pauperis, 
you must have an authorized officer at the penal institution complete the 
certificate as to the amount of money and securities on deposit to your 
credit in any account in the institution. 

(5) Only judgments entered by one court may be challenged in a single motion. 
If you seek to challenge judgments entered by different judges or divisions 
either in the same district or in different districts, you must file separate 
motions as to each such judgment. 

(6) Your attention is directed to the fact that you must include all grounds for 
relief and all facts supporting such grounds for relief in the motion you file 
seeking relief from any judgment of conviction. 

(7) When the motion is fully completed, the original and two copies must be 
mailed to the Clerk of the United States District Court whose address is 
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(8) Motions which do not conform to these instructions will be returned with 


foal 


H CO DO 


10. 


bh 


a notation as to the deficiency. 


MOTION 


. Name and location of court which entered the judgment of conviction 


under attack 


. Date of judgment of conviction 
. Length of sentence 
. Nature of offense involved (all counts) 


. What was your plea? (Check one) 
(a) Not guilty zs 
(b) Guilty : L 


(c) Nolo contendere 
If you entered a guilty plea to one count or indictment, and a not guilty 
plea to another count or indictment, give details: SSS 


. Kind of trial. (Check one) 


(a) Jury 
(b) Judge only 


Ee: 


. Did you testify at the trial? 
re 


Neco ano 


. Did you appeal from the judgment of conviction? 


Yes L] No 


. If you did appeal, answer the following: 


(a) Name of court 
(b) Result 
(cjiDate-ofiresult oVisiiet sot abavere siey toes oF foe Viey Ov eae 
Other than a direct appeal from the judgment of conviction and sentence, 
have you previously filed any petitions, applications or motions with 
respect to this judgment in any federal court? 
Yes L] No [] 
If your answer to 10 was “yes,” give the following information: 
(a) (1) Name of court 

(2) Nature of proceeding _ 


(3) Grounds raised 7 


(4) Did you receive an evidentiary hearing on your petition, applica- 
tion or motion? | 
Yes i). Nov | 

(5) Result 

(6) Datetofiresult yen riya Hetie ew reper ats idl mn her eee 
(b) As to any second petition, application or motion give the same 
information: — 

(1) Name of court 

(2) Nature of proceeding 
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12. 


(3) Grounds raised 


(4) Did you receive an evidentiary hearing on your petition, applica- 
tion or motion? : 
Yes “ol” Novi 

(5) Result 

oye Date of restit re Rei We eeere hy far ae 
(c) As to any third petition, application or motion, give the same informa- 
tion: | 

(1) Name of court 

(2) Nature of proceeding 


EE COMIIS SC ae ee ee ee a 


(4) Did you receive an evidentiary hearing on your petition, applica- 
tion or motion? 
Yes L] No [J 
(d) Did you appeal, to an appellate federal court having jurisdiction, the 
result of action taken on any petition, application or motion? 


(1) First petition, etc. Yes L] No 
(2) Second petition, etc. Yes L] No LL] 
(3) Third petition, etc. Yes...5NowL 


-(e) If you did not appeal from the adverse action on any petition, 


application or motion, explain briefly why you did not: 


State concisely every ground on which you claim that you are being held 
unlawfully. Summarize briefly the facts supporting each ground. If neces- 
sary, you may attach pages stating additional grounds and facts support- 
ing same. 
Caution: If you fail to set forth all grounds in this motion, you may be 
barred from presenting additional grounds at a later date. 

For your information, the following is a list of the most frequently raised 
grounds for relief in these proceedings. Each statement preceded by a 
letter constitutes a separate ground for possible relief. You may raise any 
grounds which you have other than those listed. However, you should raise 
in this motion all available grounds (relating to this conviction) on which 
you based your allegations that you are being held in custody unlawfully. 

Do not check any of these listed grounds. If you select one or more of 
these grounds for relief, you must allege facts, The motion will be returned 
to you if you merely check (a) through (j) or any one of the grounds. 

(a) Conviction obtained by plea of guilty which was unlawfully induced or 
not made voluntarily or with understanding of the nature of the 
charge and the consequences of the plea. 

(b) Conviction obtained by use of coerced confession. 

(c) Conviction obtained by use of evidence gained pursuant to an uncon- 
stitutional search and seizure. | 

(d) Conviction obtained by use of evidence obtained pursuant to an 
unlawful arrest. 
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13. 


14. 


15. 


(e) Conviction obtained - a violation of the privilege against self- 
incrimination. 

(f) Conviction obtained by the unconstitutional failure of the prosecution 
to disclose to the defendant evidence favorable to the defendant. 

(g) Conviction obtained by a violation of the protection against double 
jeopardy. 

(h) Conviction obtained by action of a grand or petit jury which was 
unconstitutionally selected and impanelled. 

(i) Denial of effective assistance of counsel. 

(j) Denial of right of appeal. 

A. Ground one: 


Supporting FACTS (tell your story briefly without citing cases or law): 


B. Ground two: 


Supporting FACTS (tell your story briefly without citing cases or law): 


C. Ground three: 


Supporting FACTS (tell your story briefly without citing cases or law): 


D. Ground four: 


Supporting FACTS (tell your story briefly without citing cases or law): 


If any of the grounds listed in 12A, B, C, and D were not previously 
presented, state briefly what grounds were not so presented, and give your 
reasons for not presenting them: 


Do you have any petition or appeal now pending in any court as to the 
judgment under attack? 

Yes [] Now 

Give the name and address, if known, of each attorney who represented 
you in the following stages of the judgment attacked herein: 
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16. 


St i 


(a) At preliminary hearing 

(b) At arraignment and plea 

(c) At trial 

(d) At sentencing 

(e) On raniveld 

(f) In any post-conviction proceeding 

(g) On appeal from any adverse ruling in a post-conviction proceeding _ 
Were you sentenced on more than one count of an indictment, or on more 
a indictment, in the same court and at approximately the same 


Yes No | 
Do you have any future sentence to serve after you complete the sentence 


imposed by the judgment under attack? 
fal 


Yes (] No 
(a) If so, give name and location of court which imposed sentence to be 
oo a) POC ES AW RAD a2 emia snail baton aie Mil landed elit a hom he) Hatt tallied al artical 


(b) And give date and length of sentence to be served in the future: 


(c) Have you filed, or do you contemplate filing, any petition attacking the 
judgment which imposed the sentence to be served in the future? 
Yes [| No 


- Wherefore, movant prays that the Court grant him all relief to which he may 
be entitled in this proceeding. | 


Signature of Attorney (if any) 


I declare (or certify, verify, or state) under penalty of perjury that the 


foregoing is true and correct. Executed on 


(date) 
Signature of Movant 


IN FORMA PAUPERIS DECLARATION 


[Insert appropriate court] 


United States DECLARATION IN SUPPORT 
OF REQUEST — 
Vv. TO PROCEED 
IN FORMA PAUPERIS 
(Movant) 


, declare that I am the movant in the above entitled case; 


that in support of my motion to proceed without being required to prepay fees, 
costs or give security therefor, I state that because of my poverty, I am unable 
to pay the costs of said proceeding or to give security therefor; that I believe I 
am entitled to relief. 

1. Are you presently employed? Yes] Nol] 
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a. If the answer is “yes,” state the amount of your salary or wages per 
month, and give the name and address of your employer. 


b. If the answer is “no,” state the date of last employment and the amount 
of the salary and wages per month which you received. 


2. Have you received within the past twelve months any money from any of 
the following sources? 
a. Business, profession or form of self-employment? Yes L] No L] 
b. Rent payments, interest or dividends? Yes L] No (J 
c. Pensions, annuities or life insurance payments? Yes L] No L] 
d. Gifts or inheritances? Yes CL] No C1 
e. Any other sources? Yes L] No 1 
If the answer to any of the above is “yes,” P describe each source of money 
and state the amount received from each during the past twelve months. 


3. Do you own any cash, or do you have money in a checking or savings 
account? 
Yes L] No UL (Include any funds in prison accounts) 
If the answer is “yes,” state the total value of the items owned. 


4. Do you own real estate, stocks, bonds, notes, automobiles, or other valuable 
property (excluding ordinary household furnishings and clothing)? 
Yes L] No LJ 
i the answer is “yes,” describe the property and state its approximate 
AN Ls | Root eai hate saaebateeon cs maleonadle. Reivcaaiienandnin ome wedok Lirica tl oe So 


5. List the persons who are dependent upon you for support, state your 
relationship to those persons, and indicate how much you contribute 
toward their supporter BY AN) oe SY Se ee 


I declare (or certify, verify, or state) under penalty of perjury that the 
foregoing is true and correct. Executed on ____ SSS. 
(date) 


Signature of Movant 


CERTIFICATE 
I hereby certify that the movant herein has the sum of $ ___-_—S—_—s«oon 
account to his credit at the __________ institution where he is confined. I 


further certify that movant likewise has the following securities to his credit 
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according to the records of said __________ institution: 


Authorized Officer of 
Institution 
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Model Form For Use in 28 U.S.C. 8 2255 Cases Involving 
a Rule 9 Issue 


Form No. 9 


United States District Court 
District of 


Case No. 
United States 
v. 


(Name of Movant) 


Movant’s Response as to Why His Motion Should 
Not Be Barred Under Rule 9 


Explanation and Instructions—Read Carefully 


(I) Rule 9. Delayed or Successive Motions 

(a) Delayed motions. A motion for relief made pursuant to these rules may 
be dismissed if it appears that the government has been prejudiced in its 
ability to respond to the motion by delay in its filing unless the movant shows 
that it is based on grounds of which he could not have had knowledge by the 
exercise of reasonable diligence before the circumstances euteH RIES 22) to the 
government occurred. 

(b) Successive motions. A second or successive motion may be dismissed 
if the judge finds that it fails to allege new or different grounds for relief and 
the prior determination was on the merits or, if new and different grounds are 
alleged, the judge finds that the failure of the movant to assert those grounds 
ne prior motion constituted an abuse of the procedure governed by these 
rules. 

(I1) Your motion to vacate, set aside, or correct sentence has been found to be 
subject to dismissal under Rule 9(_) for the following reason(s): 


(III) This form has been sent so that you may explain why your motion 
contains the defect(s) noted in (II) above. It is required that you fill out this 
form and send it back to the court within _____________ days. Failure to do 
so will result in the automatic dismissal of your motion. 

(IV) When you have fully completed this form, the original and two copies 
met be mailed to the Clerk of the United States District Court whose 
address is 


(V) This response must be legibly handwritten or typewritten, and signed by 
the movant under penalty of perjury. Any false statement of a material fact 
may serve as the basis for prosecution and conviction for perjury. All 
questions must be answered concisely in the proper space on the form. 

(VI) Additional pages are not permitted except with respect to the facts which 
you rely upon in item 4 or 5 in the response. Any citation of authorities 
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should be kept to an absolute minimum and is only appropriate if there 
has been a change in the law since the judgment you are attacking was 
| rendered. 
(VII) Respond to 4 or 5, not to both, unless (IL), above indicates that you must 
answer both sections. 


RESPONSE 


1. Have you had the assistance of an attorney, other law-trained personnel, or 
writ writers since the conviction your motion is attacking was entered? 
Yes L] No 
. If you checked “yes” above, specify as precisely as you can the period(s) of 
aed during which you received such assistance, up to and including the 
present. | 


-3. Describe the nature of the assistance, including the names of those who 
MENT GS VOUT en es ie Se ey ay 


_ 4. If your motion is in jeopardy because of delay prejudicial to the government 
under rule 9(a), explain why you feel the delay has not been prejudicial 

. and/or why the delay is excusable under the terms of 9(a). This should be 
done by relying upon FACTS, not your opinions or conclusions. 


- §. If your motion is in jeopardy under rule 9(b) because it asserts the same 
grounds as a previous motion, explain why you feel it deserves a reconsid- 
eration. If its fault under rule 9(b) is that it asserts new grounds which 
should have been included in a prior motion, explain why you are raising 
these grounds now rather than previously. Your explanation should rely on 
PAG lm, not your opinions or conclusions. ... = 


I declare (or certify, verify, or state) under penalty of perjury that the 
foregoing is true and correct. Executed on ore pa aee 
(date 


Signature of Movant 
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Index to Rules Governing Section 2255 Proceedings for 
the United States District Courts 


A 
ANSWER, Rule 5. 
APPEALS. 
Time for, Rule 11. 

D 


DELAYED MOTIONS, Rule 9. 
DISCOVERY, Rule 6. 


1D 
EVIDENTIARY HEARING, Rule 8. 
F 


FEDERAL RULES OF CRIMINAL AND 
CIVIL PROCEDURE. 
Applicability, Rule 12. 


FORMS, Rules, appx. ~ 
H 


HEARINGS. 
Evidentiary hearing, Rule 8. 


MAGISTRATES. 
Powers, Rule 10. 


MOTION, Rule 2. 

Answer, Rule 5. 

Delayed or successive motions, Rule 9. 
Filing, Rule 3. 


Preliminary consideration by judge, Rule 
4. 


R 


RECORD. 
Expansion of record, Rule 7. 


S 


SCOPE OF RULES, Rule 1. 
SUCCESSIVE MOTIONS, Rule 9. 
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RULES OF PROCEDURE FOR THE TRIAL OF 
MISDEMEANORS BEFORE UNITED STATES 
MAGISTRATES 


ABROGATED. 


Editor’s note. — The Rules of Procedure 
for the Trial of Misdemeanors before United 
States Magistrates were abrogated, effective 
December 1, 1990, and were replaced by Rule 
58 of the Federal Rules of Criminal Procedure. 
~The Report of the Judicial Conference Com- 
mittee on Rules of Practice and Procedure 
provided in part: “Proposed new Rule 58 would 


replace the ‘Rules of Procedure for the Trial of 
Misdemeanors before United States Magis- 
trates’ with a single rule of criminal procedure. 
Although the proposed rule would make a 
number of technical changes, no substantive 
change to the current procedures for the trial 
of misdemeanors is intended.” 


1243 


‘ 


"a0 TA iat WAT AOWT AMUCAOOART TO 2AIUA 
2aTATS GUTIVU ANOWs GHOVAAMAGEIM - 


noe OE A. Seay mh et Py | . 
ae oh, Fees BARI, | . ' 
re rarest fay ervey 4 \ 
’ +g / 3 hy Oa) 
Rae RRP : 
j : 4 
7 : : 


, ES ‘ : 7 er a ’ = 

bh pcchonest® en acaluil Qt arate wise) to soinet oatt Ie e i 
oF Pi 7 ry ee 4 ‘ 73 sees ; wy rere t gt 

er Hyp urs h habe: | Sep erpeaar ary ne he WEF Sioie Onssmreneu, to 0 Laett adhe 


« oe 
* 7 { ty . 4% “> - ) evye 
, : : t EA i i 1 r 
- ? 3 
ae 1 ¥ 
c : by i oN : Pty ii . m % Re 3 
ve “ J ; “a By dries i - ” 
Te : tf) ve ; Cer yepeey ; i P| rie 
Pia Saat | i ; 
' uF : “ be F 5 J f Chere 
34 bee. $418 LESPOR MIT GLO ETD E st . " 
' ay 
y Ls 
s ’ if « 
/ ¥ tr Ft Fi 
“+ 
i 
FS 
' 
4 ~ 
. 
, . 
+ 
j 
a \ 
* 
. 
2 
’ 
\ 
‘ 
‘ 
. 
« 
) 
wy 
} ; 
J ? 
Ky iz 
eee ME te 
‘ 
{ 
‘ 


REMOVAL OF CASES 


(Removal from state courts to District Courts of the United States. 
Title 28, U.S. Code, Chapter 89, §§ 1441-1452, and Rule 81(c) of 
Federal Rules of Civil Procedure.) 


Title 28 Section 
1447. Procedure after removal generally. 


Chapter 89. 1448. Process after remov 
fA ‘ al. 
District Courts; Removal of Cases 1449. State court record supplied. 
; From State Courts 1450. Attachment or sequestration; Securi- 


ties. 

1451. Definitions. 

1452. Removal of claims related to bank- 
ruptcy cases. 


Section 

1441. Actions removable generally. 

1442. Federal officers sued or prosecuted. 

1442a. Members of armed forces sued or pros- 
ecuted. Federal Rules of Civil Procedure 

1443. Civil rights cases. . 


; : . Rule 
ee Osa ale “dis sneialee mace aie 81(c). Applicability in general; Removed ac- 
1445. Nonremovable actions. tions. 
1446. Procedure for removal. , Index follows. Rules, 
TITLE 28 
CHAPTER 89. 


DISTRICT COURTS; REMOVAL OF CASES 
FROM STATE COURTS 


§ 1441. Actions removable generally. 


(a) Except as otherwise expressly provided by Act of Congress, any civil 
action brought in a State court of which the district courts of the United States 
have original jurisdiction, may be removed by the defendant or the defendants, 
to the district court of the United States for the district and division embracing 
the place where such action is pending. For purposes of removal under this 
chapter, the citizenship of defendants sued under fictitious names shall be 
disregarded. 

(b) Any civil action of which the district courts have original jurisdiction 
founded on a claim or right arising under the Constitution treaties or laws of 
the United States shall be removable without regard to the citizenship or 
residence of the parties. Any other such action shall be removable only if none 
of the parties in interest properly joined and served as defendants is a citizen 
of the State in which such action is brought. 

(c) Whenever a separate and independent claim or cause of action within 
the jurisdiction conferred by section 1331 of this title is joined with one or more 
otherwise non-removable claims or causes of action, the entire case may be 
removed and the district court may determine all issues therein, or, in its 
discretion, may remand all matters in which State law predominates. 

(d) Any civil action brought in a State court against a foreign state as 
defined in section 1603(a) of this title may be removed by the foreign state to 
the district court of the United States for the district and division embracing 
the place where such action is pending. Upon removal the action shall be tried 
by the court without jury. Where removal is based upon this subsection, the 
time limitations of section 1446(b) of this chapter may be enlarged at any time 
for cause shown. 
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(e) The court to which such civil action is removed is not precluded from 
hearing and determining any claim in such civil action because the State court 
from which such civil action is removed did not have jurisdiction over that 
claim. (June 25, 1948, ch. 646, § 1, 62 Stat. 937; Oct. 21, 1976, Pub. L. 94-583, 
§ 6, 90 Stat. 2898; June 19, 1986, Pub. L. 99-336, § 3(a), 100 Stat. 637; Nov. 
19, 1988, Pub. L. 100-702, Title X, § 1016(a), 102 Stat. 4669; Dec. 1, 1990, Pub. 
L. 101-650, Title III, § 312, 104 Stat. 5114; Dec. 9, 1991, Pub. L. 102-198, § 4, 
105 Stat. 1623.) 


§ 1442. Federal officers sued or prosecuted. 


(a) Acivil action or criminal prosecution commenced in a State court against 
any of the following persons may be removed by them to the district court of the 
United States for the district and division embracing the place wherein it is 

ending: 
3 (1) jee officer of the United States or any agency thereof, or person acting 
under him, for any act under color of such office or on account of any right, title 
or authority claimed under any Act of Congress for the apprehension or 
punishment of criminals or the collection of the revenue. 

(2) Aproperty holder whose title is derived from any such officer, where such 
action or prosecution affects the validity of any law of the United States. 

(3) Any officer of the courts of the United States, for any act under color of 
office or in the performance of his duties: 

(4) Any officer of either House of Congress, for any act in the discharge of his 
official duty under an order of such House. 

(b) A personal action commenced in any State court by an alien against any 
citizen of a State who is, or at the time the alleged action accrued was, a civil 
officer of the United States and is a nonresident of such State, wherein 
jurisdiction is obtained by the State court by personal service of process, may 
be removed by the defendant to the district court of the United States for the 
district and division in which the defendant was served with process. (June 25, 
1948, ch. 646, § 1, 62 Stat. 938.) 


§ 1442a. Members of armed forces sued or prosecuted. ~ 


A civil or criminal prosecution in a court of a State of the United States 
against a member of the armed forces of the United States on account of an act 
done under color of his office or status, or in respect to which he claims any 
right, title, or authority under a law of the United States respecting the armed 
forces thereof, or under the law of war, may at any time before the trial or final . 
hearing thereof be removed for trial into the district court of the United States 
for the district where it is pending in the manner prescribed by law, and it shall 
thereupon be entered on the docket of the district court, which shall proceed as 
if the cause had been originally commenced therein and shall have full power 
Ww hear vine determine the cause. (Added Aug. 10, 1956, ch. 1041, § 19 (a), 70A 

tat. 626. | | 


§ 1443. Civil rights cases. 


Any of the following civil actions or criminal prosecutions, commenced in a 
State court may be removed by the defendant to the district court of the United 
States for the district and division embracing the place wherein it is pending: 

(1) Against any person who is denied or cannot enforce in the courts of such 
State a right under any law providing for the equal civil rights of citizens of the 
United States, or of all persons within the jurisdiction thereof; 

(2) For any act under color of authority derived from any law providing for 
equal rights, or for refusing to do any act on the ground that it would be 
inconsistent with such law. (June 25, 1948, ch. 646, § 1, 62 Stat. 938.) 
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§ 1444. Foreclosure action against United States. 


Any action brought under section 2410 of this title against the United States 
in any State court may be removed by the United States to the district court of 
the United States for the district and division in which the action is pending. 
ae 25, 1948, ch. 646, § 1, 62 Stat. 938; May 24, 1949, ch. 139, § 82, 63 Stat. 


§ 1445. Nonremovable actions. 


(a) A civil action in any State court against a railroad or its receivers or 
trustees, arising under sections 51 to 60 of Title 45, may not be removed to any 
district court of the United States. 

(b) Acivil action in any State court against a common carrier or its receivers 
or trustees to recover damages for delay, loss, or injury of shipments, arising 
under section 11707 of Title 49, may not be removed to any district court of the 
United States unless the matter in controversy exceeds $10,000, exclusive of 
interest and costs. 

(c) A civil action in any State court arising under the workmen’s compensa- 
up laws of such State may not be removed to any district court of the United 

tates. 

(d) A civil action in any State court arising under section 40302 of the 
Violence Against Women Act of 1994 may not be removed to any district court 
of the United States. (June 25, 1948, ch. 646, § 1, 62 Stat. 939; July 25, 1958, 
Pub. L. 85-554, § 5, 72. Stat. 415; Oct. 17, 1978, Pub. L. 95-473, § 2(a)(3)(A), 92 
Stat. 1465; Oct. 20, 1978, Pub. L. 95-486, § 9(b), 92 Stat. 1634; Sept. 13, 1994, 
Pub. L. 103-322, Title IV, § 40302(e)(5), 108 Stat. 1942.) 


§ 1446. Procedure for removal. 


(a) Adefendant or defendants desiring to remove any civil action or criminal 
prosecution from a State court shall file in the district court of the United 
States for the district and division within which such action is pending a notice 
of removal signed pursuant to Rule 11 of the Federal Rules of Civil Procedure 
and containing a short and plain statement of the grounds for removal, 
together with a copy of all process, pleadings, and orders served upon such 
defendant or defendants in such action. 

(b) The notice of removal of a civil action or proceeding shall be filed within 
thirty days after the receipt by the defendant, through service or otherwise, of 
a copy of the initial pleading setting forth the claim for relief upon which such 
action or proceeding is based, or within thirty days after the service of 
summons upon the defendant if such initial pleading has then been filed in 
pots and is not required to be served on the defendant, whichever period is 
shorter. 

If the case stated by the initial pleading is not removable, a notice of removal 
may be filed within thirty days after receipt by the defendant, through service 
or otherwise, of a copy of an amended pleading, motion, order or other paper 
from which it may first be ascertained that the case is one which is or has 
become removable, except that a case may not be removed on the basis of 
jurisdiction conferred by section 1332 of this title more than 1 year after 
commencement of the action. 

(c)(1) A notice of removal of a criminal prosecution shall be filed not later 
than thirty days after the arraignment in the State court, or at any time before 
trial, whichever is earlier, except that for good cause shown the United States 
district court may enter an order granting the petitioner leave to file the notice 
at a later time. ete 

(2) Anotice of removal of a criminal prosecution shall include all grounds for 
such removal. A failure to state grounds which exist at the time of the filing of 
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the notice shall constitute a waiver of such grounds, and a second notice may 
be filed only on grounds not existing at the time of the original notice. For good 
cause shown, the United States district court may grant relief from the 
limitations of this paragraph. 

(3) The filing of a notice of removal of a criminal prosecution shall not 
prevent the State court in which such prosecution is pending from proceeding 
further, except that a judgment of conviction shall not be entered unless the 
prosecution is first remanded. 

(4) The United States district court in which such notice is filed shall 
examine the notice promptly. If it clearly appears on the face of the notice and 
any exhibits annexed thereto that removal should not be permitted, the court 
shall make an order for summary remand. 

(5) Ifthe United States district court does not order the summary remand of 
such prosecution, it shall order an evidentiary hearing to be held promptly and 
after such hearing shall make such disposition of the prosecution as justice 
shall require. If the United States district court determines that removal shall 
be permitted, it shall so notify the State court in which prosecution is pending, 
which shall proceed no further. 

(d) Promptly after the filing of such notice of removal of a civil action the 
defendant or defendants shall give written notice thereof to all adverse parties 
and shall file a copy of the notice with the clerk of such State court, which shall 
effect the removal and the State court shall proceed no further unless and until 
the case is remanded. 

(e) If the defendant or defendants are in actual custody on process issued by 
the State court, the district court shall issue its writ of habeas corpus, and the 
marshal shall thereupon take such defendant or defendants into his custody 
and deliver a copy of the writ to the clerk of such State court. (June 25, 1948, 
ch. 646, § 1, 62 Stat. 939; May 24, 1949, ch. 1389, § 83, 63 Stat. 101; September 
29, 1965, Pub. L. 89-215, 79 Stat. 887; July 30, 1977, Pub. L. 95-78, § 3, 91 
Stat. 321: Nov. 19, 1988, ‘Pub. L. 100- 702, Title ae § 1016(b), 102 Stat. 4669; 
Dec. 9, 1991, Pub. L. 102- 198, § 10(a), 105 Stat. 1626. ) 


§ 1447. Procedure after removal generally. 


(a) In any case removed from a State court, the district court may issue all 
necessary orders and process to bring before it all proper parties whether 
served by process issued by the State court or otherwise. 

(b) It may require the removing party to file with its clerk copies of all 
records and proceedings in such State court or may cause the same to be 
brought before it by writ of certiorari issued to such State court. 

(c) A motion to remand the case on the basis of any defect in removal 
procedure must be made within 30 days after the filing of the notice of removal 
under section 1446(a). If at any time before final judgment it appears that the 
district court lacks subject matter jurisdiction, the case shall be remanded. An 
order remanding the case may require payment of just costs and any actual 
expenses, including attorney fees, incurred as a result of the removal. A 
certified copy of the order of remand shall be mailed by the clerk to the clerk 
of the State court. The State court may thereupon proceed with such case. 

(d) An order remanding a case to the State court from which it was removed 
is not reviewable on appeal or otherwise, except that an order remanding a 
case to the State court from which it was removed pursuant to section 1443 of 
this title shall be reviewable by appeal or otherwise. 

(e) If after removal the plaintiff seeks to join additional defendants whose 
joinder would destroy subject matter jurisdiction, the court may deny joinder, 
or permit joinder and remand the action to the State court. (June 25, 1948, ch. 
646, § 1, 61 Stat. 939; May 24, 1949, ch. 189, § 84, 63 Stat. 102; July 2, 1964, 
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Pub. L. 88-352, Title IX, § 901, 78 Stat. 266; Nov. 19, 1988, Pub. L. 100-702, 
_ Title X, § 1016(c), 102 Stat. 4670; Dec. 9, 1991, Pub. L. 102-198, § 10(b), 105 
Stat. 1626.) 


§ 1448. Process after removal. 


In all cases removed from any State court to any district court of the United 
States in which any one or more of the defendants has not been served with 
process or in which the service has not been perfected prior to removal, or in 
which process served proves to be defective, such process or service may be 
completed or new process issued in the same manner as in cases originally filed 
in such district court. 

This section shall not deprive any defendant upon whom process is served 
after removal of his right to move to remand the case. (June 25, 1948, ch. 646, 
§ 1, 62 Stat. 940.) 


§ 1449. State court record supplied. 


Where a party is entitled to copies of the records and proceedings in any suit 
or prosecution in a State court, to be used in any district court of the United 
States, and the clerk of such State court, upon demand, and the payment or 
tender of the legal fees, fails to deliver certified copies, the district court may, 
on affidavit reciting such facts, direct such record to be supplied by affidavit or 
otherwise. Thereupon such proceedings, trial, and judgment may be had in 
such district court, and all such process awarded, as if certified copies had been 
filed in the district court. (June 25, 1948, ch. 646, § 1, 62 Stat. 940; May 24, 
1949, ch. 139, § 85, 63 Stat. 102.) 


§ 1450. Attachment or sequestration; Securities. 


Whenever any action is removed from a State court to a district court of the 
United States, any attachment or sequestration of the goods or estate of the 
defendant in such action in the State court shall hold the goods or estate ‘to 
answer the final judgment or decree in the same manner as they would have 
been held to answer final judgment or decree had it been rendered by the State 
court. | 

All bonds, undertakings, or security given by either party in such action 
prior be its removal shall remain valid and effectual notwithstanding such 
removal. 

All injunctions, orders, and other proceedings had in such action prior to its 
removal shall remain in full foree and effect until dissolved or modified by the 
district court. (June 25, 1948, ch. 646, § 1, 62 Stat. 940.) 


§ 1451. Definitions. 


For purposes of this chapter— 

(1) The term “State court” includes the Superior Court of the District of 
Columbia. 

(2) The term “State” includes the District of Columbia. (July 29, 1970, Pub. 
L. 91-358, Title I, § 172(d)(1), 84 Stat. 591.) 


§ 1452. Removal of claims related to bankruptcy cases. 


(a) A party may remove any claim or cause of action in a civil action other 
than a proceeding before the United States Tax Court or a civil action by a 
governmental unit to enforce such governmental unit’s police or regulatory 
power, to the district court for the district where such civil action is pending, 
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if such district court has jurisdiction of such claim or cause of action under 
section 1334 of this title. 

(b) The court to which such claim or cause of action is removed may remand 
such claim or cause of action on any equitable ground. An order entered under 
this subsection remanding a claim or cause of action, or a decision to not 
remand, is not reviewable by appeal or otherwise by the court of appeals under 
section 158(d), 1291, or 1292 of this title or by the Supreme Court of the United 
States under section 1254 of this title. (Added Pub. L. 98-353, Title I, § 103(a), 
July 10, 1984, 98 Stat. 335, and amended Pub. L. 101-650, Title III, § 309(c), 
Dec. 1, 1990, 104 Stat. 5113.) 


FEDERAL RULES OF CIVIL PROCEDURE 


Rule 81(c). Applicability in general; Removed actions. 


(c) Removed actions. 

These rules apply to civil actions removed to the United States district courts 
from the state courts and govern procedure after removal. Repleading is not 
necessary unless the court so orders. In a removed action in which the 
defendant has not answered, the defendant shall answer or present the other 
defenses or objections available under these rules within 20 days after the 
receipt through service or otherwise of a copy of the initial pleading setting 
forth the claim for relief upon which the action or proceeding is based, or 
within 20 days after the service of summons upon such initial pleading, then - 
filed, or within 5 days after the filing of the petition for removal, whichever 
period is longest. If at the time of removal all necessary pleadings have been 
served, a party entitled to trial by jury under Rule 38 shall be accorded it, if the 
party’s demand therefor is served within 10 days after the petition for removal 
is filed if the party is the petitioner, or if not the petitioner within 10 days after 
service on the party of the notice of filing the petition. A party who, prior to 
removal, has made an express demand for trial by jury in accordance with 
state law, need not make a demand after removal. If state ldw applicable in the 
court from which the case is removed does not require the parties to make 
express demands in order to claim trial by jury, they need not make demands 
after removal unless the court directs that they do so within a specified time if 
they desire to claim trial by jury. The court may make this direction on its own 
motion and shall do so as a matter of course at the request of any party. The 
failure of a party to make demand as directed constitutes a waiver by that 
party of trial by jury. (Amended March 2, 1987, effective August 1, 1987.) 
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Index to Removal of Cases 


A 


APPLICABILITY OF FEDERAL RULES 
OF CIVIL PROCEDURE. . 


Generally in removed actions, Rule 81(c). | 


ARMED FORCES. 
Members of armed forces sued or 
prosecuted. 
Removal of causes generally, §1442a. 


ATTACHMENT. 
Securities. . 
Removal of causes generally, §1450. 


B 


BANKRUPTCY. 
Removal of claims relating to, §1452. 


BONDS, SURETY. 
Procedure for removal. 
Petition for removal of civil action or 
proceeding, $1446. 


C 


CIVIL OFFICER OF THE UNITE 
STATES. 7 
Federal officers sued or prosecuted. 
Removal of causes generally, $1442. 


CIVIL RIGHTS. 
Removal of causes generally, §1443. 


CONGRESS. 

- Officers of either house of congress. 

Federal officers sued or prosecuted. 
Removal of causes generally, §1442. 


CONSTITUTION OF THE UNITED 
STATES. 
Claim or right arising under the 
constitution. 
Actions removable generally, §1441. 


F 


FEDERAL OFFICERS. 
Sued or prosecuted. 
Removal of causes generally, §1442. 


FEDERAL RULES OF CIVIL 
PROCEDURE. 
Applicability in general, Rule 81. 


FORECLOSURE. 
Action against United States. 
Removal of causes generally, §1444. 


FOREIGN STATE. 
Civil action brought in state court 
against foreign state. 
Actions removable generally, §1441. 


M 


MILITARY AFFAIRS. 
Members of armed forces sued or 
prosecuted. 
Removal of causes generally, §1442a. 


N 
NONREMOVABLE ACTIONS. 
Generally, §1445. 
nO 


OFFICERS OF COURTS OF THE 
UNITED STATES. 
Federal officers sued or prosecuted. 
Removal of causes generally, §1442. 


ORDER OF REMAND. 


Procedure after removal generally, §1447. 


ORIGINAL JURISDICTION OF 
DISTRICT COURTS. 
Actions removable generally, §1441. 


Pp 


PARTIES. 
Process after removal. 
Issuance of necessary orders and process, 
§1447. 


PROCEDURE FOR REMOVAL. 
Bonds, surety. 
Petition for removal of civil action or 
proceeding, §1446. 
Generally, §1446. 
Petition. 
Filing of petition, $1446. 


PROCESS AFTER REMOVAL. 

Completing process, $1448. 

Copies of records and proceedings. 
Requirement that petitioner file copies, 

§1447. 

Generally, §1447. 

New process issued, $1448. 

Order of remand, §1447. 


Parties. 
Issuance of necessary orders and process, 
§1447. 
R 
RECORDS. 


State court. 
Supplying state court record, §1449. 
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SECURITIES. 
Attachment. 


Removal of causes generally, §1450. 


Sequestration. 


Removal of causes generally, §1450. 


SEQUESTRATION. 
Securities. 


Removal of causes generally, §1450. 


STATE. 
Defined, §1451. 


STATE COURT. 
Defined, §1451. 
Records. 


Supplying state court record, §1449. 


~ 


T 


TREATIES. 
Claim or right arising under treaties of 
the United States. 
Actions removable generally, §1441. 


U 


UNITED STATES. 
Foreclosure action against United States. 
Removal of causes generally, §1444. 


Ww 


WORKMEN’S COMPENSATION. 
Civil action in state court arising under 
workmen’s compensation laws. 
Nonremovable actions, §1445. 
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AUTHENTICATION OF RECORDS 


(Title 28, U.S. Code, §§ 1738-1741, and Rule 44 of 
Federal Rules of Civil Procedure.) 


Title 28 Section 
1740. Copies of consular papers. 
Chapter 115. 
Evidence; Documentary 1741. Foreign official documents. 


Section Federal Rules of Civil Procedure 
1738. State and territorial statutes and judi- 
cial proceedings; Full faith and credit. Rule 
1738A. Full faith and credit given to child 44. Proof of official record. 
custody determinations. 
1739. State and _ territorial nonjudicial 
records; full faith and credit. 


Index follows Rules. 


TITLE 28 


CHAPTER 115. 
EVIDENCE; DOCUMENTARY 


§ 1738. State and territorial statutes and judicial proceedings; Full 
faith and credit. 


The Acts of the legislature of any State, Territory, or Possession of the United 
States, or copies thereof, shall be authenticated by affixing the seal of such 
State, Territory or Possession thereto. 

The records and judicial proceedings of any court of any such State, Territory 
or Possession, or copies thereof, shall be proved or admitted in other courts 
within the United States and its Territories and Possessions by the attestation 
of the clerk and seal of the court annexed, if a seal exists, together with a 
certificate of a judge of the court that the said attestation is in proper form. 

Such Acts, records and judicial proceedings or copies thereof, so authenti- 
cated, shall have the same full faith and credit in every court within the United 
States and its Territories and Possessions as they have by law or usage in the 
courts of such State, Territory or Possession from which they are taken. (June 
25, 1948, ch. 646, § 1, 62 Stat. 947.) . 


§ 1738A. Full faith and credit given to child custody determinations. 


(a) The appropriate authorities of every State shall enforce according to its 
terms, and shall not modify except as provided in subsection (f) of this section, 
any child custody determination made consistently with the provisions of this 
section by a court of another State. 

(b) As used in this section, the term — 

(1) “child” means a person under the age of eighteen; 

(2) “contestant” means a person, including a parent, who claims a right to 
custody or visitation of a child; 
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(3) “custody determination” means a judgment, decree, or other order of a 
court providing for the custody or visitation of a child, and includes permanent 
and temporary orders, and initial orders and modifications; 

(4) “home State” means the State in which, immediately preceding the time 
involved, the child lived with his parents, a parent, or a person acting as 
parent, for at least six consecutive months, and in the case of a child less than 
six months old, the State in which the child lived from birth with any of such 
persons. Periods of temporary absence of any of such persons are counted as 
part of the six-month or other period; 

(5) “modification” and “modify” refer to a custody determination which 
modifies, replaces, supersedes, or otherwise is made subsequent to, a prior 
custody determination concerning the same child, whether made by the same 
court or not; 

(6) “person acting as a parent” means a person, other than a parent, who has 
physical custody of a child and who has either been awarded custody by a court 
or claims a right to custody; 

(7) “physical custody” means actual possession and control of a child; and 

(8) “State” means a State of the United States, the District of Columbia, the 
Commonwealth of Puerto Rico, or a territory or possession of the United 
States. 

(c) A child custody determination made by a court of a State is consistent 
with the provisions of this section only if — 

(1) such court has jurisdiction under the law of such State; and 

(2) one of the following conditions is met: 


(A) such State (i) is the home State of the child on the date of the 


commencement of the proceeding, or (11) had been the child’s home State within 
six months before the date of the commencement of the proceeding and the 
child is absent from such State because of his removal or retention by a 
contestant or for other reasons, and a contestant continues to live in such 
State; | | 

(B) G) it appears that no other State would have jurisdiction under subpara- 
graph (A), and (11) it is in the best interest of the child that a court of such State 
assume jurisdiction because (I) the child and his parents, or the child and at 
least one contestant, have a significant connection with such State other than 
mere physical presence in such State, and (II) there is available in such State 
substantial evidence concerning the child’s present or future care, protection, 
training, and personal relationships; 

(C) the child is physically present in such State and (i) the child has been 
abandoned, or (ii) it is necessary in an emergency to protect the Child because 
he has been subjected to or threatened with mistreatment or abuse; 

(D) (i) it appears that no other State would have jurisdiction under sub- 
paragraph (A), (B), (C), or (EK), or another State has declined to exercise 
jurisdiction on the ground that the State whose jurisdiction is in issue is the 
more appropriate forum to determine the custody of the child, and (ii) it is in 
the best interest of the child that such court assume jurisdiction; or 

(KE) the court has continuing jurisdiction pursuant to subsection (d) of this 
section. 

(d) The jurisdiction of a court of a State which has made a child custody 
determination consistently with the provisions of this section continues as long 
as the requirement of subsection (c)(1) of this section continues to be met and 
such State remains the residence of the child or of any contestant. 

(e) Before a child custody determination is made, reasonable notice and 
opportunity to be heard shall be given to the contestants, any parent whose 
parental rights have not been previously terminated and any person who has 
physical custody of a child. 


(f) Acourt of a State may modify a determination of the custody of the same 


child made by a court of another State, if — 
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(1) it has jurisdiction to make such a child custody determination; and 

(2) the court of the other State no longer has jurisdiction, or it has declined 
to exercise such jurisdiction to modify such determination. 

(g) Acourt of a State shall not exercise jurisdiction in any proceeding for a 
custody determination commenced during the pendency of a proceeding in a 
court of another State where such court of that other State is exercising 
jurisdiction consistently with the provisions of this section to make a custody 
determination. (Dec. 28, 1980, Pub. L. 96-611, § 8(a), 94 Stat. 3569.) 


§ 1739. State and territorial nonjudicial records; full faith and credit. 


All nonjudicial records or books kept in any public office of any State, 
Territory, or Possession of the United States, or copies thereof, shall be proved 
or admitted in any court or office in any other State, Territory, or Possession by 
the attestation of the custodian of such records or books, and the seal of his 
office annexed, if there be a seal, together with a certificate of a judge of a court 
of record of the county, parish, or district in which such office may be kept, or 
of the Governor, or secretary of state, the chancellor or keeper of the great seal, 
of the State, Territory, or Possession that the said attestation is in due form 
and by the proper officers. } 

If the certificate is given by a judge, it shall be further authenticated by the 
clerk or prothonotary of the court, who shall certify, under his hand and the 
seal of his office, that such judge is duly commissioned and qualified; or, if given 
by such Governor, secretary, chancellor, or keeper of the great seal, it shall be 
under the great seal of the State, Territory, or Possession in which it is made. 

Such records or books, or copies thereof, so authenticated, shall have the 
same full faith and credit in every court and office within the United States and 
its Territories and Possessions as they have by law or usage in the courts or 
offices of the State, Territory, or Possession from which they are taken. (June 
25, 1948, c. 646, § 1, 62 Stat. 947.) 


§ 1740. Copies of consular papers. 


Copies of all official documents and papers in the office of any consul or vice 
consul of the United States, and of all official entries in the books or records of 
any such office, authenticated by the consul or vice consul, shall be admissible 
equally with the originals. (June 25, 1948, ch. 646, § 1, 62 Stat. 947.) 


§ 1741. Foreign official documents. 


An official record or document of a foreign country may be evidenced by a 
copy, summary, or excerpt authenticated as provided in the Federal Rules of 
Civil Procedure. (June 25, 1948, ch. 646, § 1, 62 Stat. 948; May 24, 1949, ch. 
139, § 92 (b), 63 Stat. 103; Oct. 3, 1964, Pub. L. 88-619, § 5 (a), 78 Stat. 996.) 


FEDERAL RULES OF CIVIL PROCEDURE 


Rule 44. Proof of official record. 


(a) Authentication. : 

(1) Domestic. An official record kept within the United States, or any state, 
district, or commonwealth, or within a territory subject to the administrative 
or judicial jurisdiction of the United States, or an entry therein, when 
admissible for any purpose, may be evidenced by an official publication thereof 
or by a copy attested by the officer having the legal custody of the record, or by 
the officer’s deputy, and accompanied by a certificate that such officer has the 
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custody. The certificate may be made by a judge of a court of record of the 
district or political subdivision in which the record is kept, authenticated by 
the seal of the court, or may be made by any public officer having a seal of office 
and having official duties in the district or political subdivision in which the 
record is kept, authenticated by the seal of the officer’s office. 

(2) Foreign. A foreign official record, or an entry therein, when admissible 
for any purpose, may be evidenced by an official publication thereof; or a copy 
thereof, attested by a person authorized to make the attestation, and accom- 
panied by a final certification as to the genuineness of the signature and official 
position (i) of the attesting person, or (11) of any foreign official whose certificate 
of genuineness of signature and official position relates to the attestation or is 
in a chain of certificates of genuineness of signature and official position 
relating to the attestation. A final certification may be made by a secretary of 
embassy or legation, consul general, vice consul, or consular agent of the 
United States, or a diplomatic or consular official of the foreign country 
assigned or accredited to the United States. If reasonable opportunity has been 
given to all parties to investigate the authenticity and accuracy of the 
documents, the court may, for good cause shown, (i) admit an attested copy 
without final certification or (ii) permit the foreign official record to be 
evidenced by an attested summary with or without a final certification. The 
final certification is unnecessary if the record and the attestation are certified 
as provided in a treaty or convention to which the United States and the 
foreign country in which the official record is located are parties. 

(b) Lack of record. 

A written statement that after diligent search no record or entry of a 
specified tenor is found to exist in the records designated by the statement, 
authenticated as provided in subdivision (a) (1) of this rule in the case of a 
domestic record, or complying with the requirements of subdivision (a) (2) of 
this rule for a summary in the case of a foreign record, is admissible as 
evidence that the records contain no such record or entry. 

(c) Other proof. ; 

This rule does not prevent the proof of official records or of entry or lack of 
entry therein by any other method authorized by law. 
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CHILD CUSTODY. 

Full faith and credit given to child 
custody determinations, §1738A. 
CONSULAR PAPERS. 

Copies. . 
Admissibility of authenticated copies of 
consular papers, §1740. 


F 


FOREIGN COUNTRIES. 
Official records or documents. 
Manner of authenticating, §1741. 


FULL FAITH AND CREDIT. 
Child custody determinations, §1738A. 


State and territorial nonjudicial records, 


§1739. 


State and territorial statutes and judicial 


proceedings, §1738. 


O 


OFFICIAL RECORDS. 

Proof of official record. 
Authentication, Rule 44. 
Lack of record, Rule 44. 
Other proof, Rule 44. 


S 


STATE, TERRITORY OR POSSESSION 
OF THE UNITED STATES. 

Acts of legislature. 

Manner of authenticating, §1738. 
Full faith and credit. 

Nonjudicial records, §1739. 

Records and judicial proceedings, §1738. 
Nonjudicial records. 

Full faith and credit, §1739. 
Records and judicial proceedings. 

Full faith and credit, §1738. 

Nonjudicial records, §1739. 

Proof or admission in other courts, §1738. 
Statutes. 

Manner of authenticating, §1738. 


1257 


a. ) 4 > x ‘ Ly 
5 j j eit a \ rf } oA 
2h i . é 1 A 
P p / 
i = ‘ 
q A 4 
q qT , . 
‘ a8 we y r « ~ 
: tq ; NG ye eae 2 + vy! sd 4 
z 1 74 ‘ WAN Lsa { a 


mpd moras i TH OEE 


- iy ? bee 
ae re 


7 ; - 
f - 5 Pare 4 { 
(i n » ra, Nt 7 J , f —_ Fi LTE! 4 F te at ’ 
- , 
sta bs LAT r' - a? 
e bechamel = ‘ 4 PL IDAs 
- ' i " a a t as 
4 ; . ~ % 4 + | <= ta 4 ry ’ ¢ r\ 
- v et 
y \ " ‘2 , : . i i 
= - ' 1 a ~; ‘ 
RLER ' i ‘ i. 
a) ee es ‘ + ; L 
Loabrs we 5 ‘ 4 } du 
es ie ha Ae at i » 4 f 
4 a ie ‘J 
’ a4 fF fasy rah Bs fuk ¥ ves a oe ai * art Sere 
.4 te ir Ps) B re # be Pe! ] sv’ ee ty re: » Py nierw 
Paget : bia Hy iy : TE r pits si ‘ies a 
Tutt vk ' ' rng: } ‘ : es : 3 
\ whl i Oe a ee | i * 
q : : " yAghy q ' t ey 
" ‘ ‘. i i : ry ip : { 
: 4 OB Sy har ares OAR | 
athe Chae Oak) 
; LORY) eae e 4 ‘ GH Al f | 
¢ F . ~ + Wh. Pee 
: ae i & te 
au : { ms % : q i “ 
i chey ts t cr : h Ee VE ; 
i > “ees ; ¢ 
a ,T* r z » p04 q ' r 
i ; : 5 77 Carer py & t 
‘ > bint Ti "ahr aM Cy | 
’ ‘ ' ‘ yy hae oe! 
pry: ey ee et a ig j a 
3 5 ; . 
J Mat ite 


4 Ay i 2 7 a Ah a 7 ee 7": 43 Ji jot Tes ‘ 
ris Aa vit OH lq Odio) OE SR 


a hs ss # Fae r ioe setuiete Unisodivratd is inse. 


2 | et “ \ 
oy ce § 
*% 
¥ é 
‘ ¥ 
rey Yee ay = 
. 7 53-4 
\ b ‘ 
: - _ 
Ad 
. co a3 
> © / Res 
ri 
“ 
2. + 
' 3 
‘. é 


} ‘ 
7 ‘ 
: 
e cs 
\ 
‘ % i 
‘ A 
pari . 5 S 
Lda 7 cy. ‘ 
| . 
#6 Pty A, ‘ 
- i 5 
in . 
“4 
‘ . < * 2 
i . 
‘ 
. a . 


EXTRADITION 


(The following publication, “State of North Carolina Extradition Manual,” 
was published by the Institute of Government, the University of North 


Carolina at Chapel Hill, in 1987.) 


STATE OF NORTH CAROLINA 
EXTRADITION MANUAL | : 


Article I. Extradition Generally 


Article II. Fugitive from North Carolina 
Found in Another State 


Part 1. Crimes Subject to Extradition 
Part 2. Flow Chart of Proceedings 


Part 3. Duties of the Law Enforcement 
Officer 


Part 4. Duties of the District Attorney 
Part 5. Duties of the Clerk of Court 


Part 6. Duties of the Agent Sent to Bring 
the Fugitive Back 


Part 7. Checklist of Documents Needed 
for an Extradition Request 


Part 8. When the Fugitive Has Escaped 
from Custody or Violated Probation or 
Parole 


Part 9. Extradition of Military 
Personnel 


Part 10. Other Special Cases 


Part 11. Agreement Between Governor 
or District Attorney and the Armed 
Forces 


Article III. Fugitive from Another State 
Found in North Carolina 


Part 1. Duties of the Arresting Officer 


Section 
1. Before an arrest is made. 


2. If the arrest is to be made without a war-- 


rant, follow these steps. 

3. What happens when a fugitive from an- 
other state is found in North Caro- 
lina. 

4, If a warrant is to be obtained before you 
make the arrest, follow these steps 
instead. 


Section 
5. If the fugitive has not yet been charged in 
the other state. 


Part 2. Duties of the Magistrate 


1. If the officer comes to you before arresting 
the fugitive. 

2. If the officer brings in the fugitive after 
arresting him without a warrant. 

3. If the officer arrested the fugitive on the 
basis of a warrant and is now bring- 
ing him before you. 

4. If the fugitive has been arrested on a gov- 
ernor’s warrant. 

5. When the fugitive has not yet been charged 
with a crime in the other state. 


Part 3. Duties of the Clerk of Court 


1. When the fugitive is first arrested. 

2. If the fugitive waives extradition in district 
court, take these steps. 

3. If the fugitive refuses to waive extradition, 
follow these steps instead. 


Part 4. Duties of the District Attorney 


1. When the fugitive is first arrested. 

2. When the fugitive appears in district court 
at the end of 30 days. 

3. When a governor’s warrant is issued. 

4, When the fugitive applies for the writ of 
habeas corpus. 

5. If the fugitive is also charged with a crime 
in North Carolina. 


Part 5. Duties of the District Court 
Judge 


1. When the fugitive is first arrested. 

2. The first appearance before a district court 
judge. 

3. When the fugitive returns to court after 30 
days. 

4. When a governor’s warrant has been is- 
sued. 
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Section ~Article IV. Some Legal Issues in 
5. If the fugitive wishes to waive extradition. Extradition 
Part 6. Duties of the Superior Court eee EL Ae, ereenont on 
Detainers 
Judge 

Article VI. Return of Juveniles 
1. When the fugitive is first arrested. Gus 
2. When the fugitive applies for a writ of ection 

Forms 
habeas corpus. 

3. If the fugitive wishes to waive extradition. Index follows Rules. 


ARTICLE I. EXTRADITION GENERALLY 


Extradition is the procedure by which a person who committed a crime in 
one state (or escaped from prison or violated probation or parole) and fled to 
another state is returned to the first state. This introductory section of the 
Extradition Manual seeks to give the reader an overview of the extradition 
process. For those with a limited role, such as the arresting officer or the 
magistrate, this general description should help them understand how their 
actions fit in the overall process. More specific instructions for the different 
stages in the extradition process appear in other sections of the manual. 

To begin, consider the case of a person who committed a crime — say, armed 
robbery — in another state, Ohio, and fled to North Carolina. Probably he is 
already formally charged in Ohio, either by indictment or by the issuance of an 
arrest warrant there. When his presence in North Carolina is discovered, he 
may be arrested by a North Carolina officer, either with or without an arrest 
warrant from a North Carolina magistrate. , 

An arrest without a warrant, which is the less common practice, may be 
made only if the crime committed in Ohio is punishable there by more than one 
year’s imprisonment. After arresting without a warrant, the officer must take 
the defendant before a North Carolina magistrate without unnecessary delay 
for issuance of a magistrate’s order (see AOC-CR-909M in this manual’s Forms 
section), just as he would do if he were arresting for a crime committed in this 
state. The magistrate determines whether the person is charged in Ohio with 
armed robbery, whether armed robbery is punishable by more than a year’s 
imprisonment in Ohio, and whether the person fled from Ohio. The magistrate 
is not determining whether there is probable cause to believe the person 
committed the armed robbery — only whether he is so charged in Ohio. If the 
magistrate finds that such is the case, he puts the defendant under bail as he 
would someone charged with a North Carolina crime, but bail may not be 
allowed if the crime is punishable by either death or life imprisonment. 

More likely, the officer will go to a magistrate to obtain a North Carolina 
arrest warrant, called a fugitive warrant (see AOC-CR-901M in this manual’s 
Forms section), before making the arrest. In that case, it is not necessary that 
the crime be punishable by more than one year’s imprisonment; a warrant may 
be issued if the defendant has been charged with any crime in another state. 
Once the fugitive warrant is issued, the officer is to make the arrest and take 
the defendant before the magistrate without unnecessary delay for the setting 
of bail, just as he would for a North Carolina crime. 

Usually, the basis for determining that the defendant has been charged with 
a crime in another state is a National Crime Information Center (NCIC) 
message on the Police Information Network (PIN) terminal. Such a message by 
itself is a sufficient basis for the magistrate to find that the fugitive is charged 
in the other state. Although a message is not supposed to appear in the NCIC 
files unless the warrant is still outstanding and the other state intends to 
extradite, the officer may want to confirm the NCIC report with someone in the 
other state before making an arrest. 
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Sometimes the officer’s information that a person is a fugitive may come 
from another source, such as a telephone call, telegram, or letter from an officer 
in another state. Such information may be used to determine whether the 
defendant is charged in the other state. In cases like these, and in cases in 
which an NCIC message is used, the other state should be asked to send a copy 
of the warrant or indictment as soon as possible so that it can be attached to 
the North Carolina warrant. - 

Another possibility, though unusual, is that the person has not yet been 
formally charged in the other state. For example, a person may have robbed a 
convenience store in Virginia late at night and fled to North Carolina but no 
warrant was issued because no judicial official was on duty in Virginia. The 
statutes allow North Carolina officers to arrest fugitives in such cases, but only 
after a North Carolina warrant has been issued; and that warrant may be 
issued only after the magistrate has made the same kind of finding of probable 
cause he would have to make if the crime had occurred in North Carolina. That 
is, the magistrate must find probable cause that the defendant committed the 
crime in Virginia. The most likely basis for that probable cause will be 
information relayed by Virginia officers through North Carolina officers. Once 
the warrant has been issued, the officer proceeds the same as in other fugitive 
cases mentioned above. 

It may also be that the fugitive has already been convicted in the other state 
and has escaped or has fled in violation of the conditions of his probation or 
parole. In such cases the magistrate simply determines that the fugitive was 
convicted and fled. The procedures are otherwise the same as for the person 
who has not yet been tried in the other state. 

Once arrested, the fugitive is held until formal extradition procedures can 
take place. If he wishes to do so, he may waive extradition before a clerk of 
court or a judge and be immediately released to the state from which he fled. 
Many fugitives choose to do this, knowing that they will be extradited and not 
wishing to spend the time required for formal extradition. The waiver must be 
in writing (see AOC-CR-912M in this manual’s Forms section). 

If the fugitive does not waive extradition, the state from which he fled then 
must formally request the Governor of North Carolina to extradite. The 
request will come from the governor of the other state, on the basis of 
information supplied by the prosecutor in the county where the crime was 
committed. The extradition request to North Carolina includes a copy of the 
warrant or indictment against the fugitive, plus other papers establishing all 
the requirements of the formal extradition process. These papers are sent by 
the Governor’s Extradition Secretary to the North Carolina Attorney General’s 
office, which determines whether they are legally sufficient to justify extradi- 
tion through issuance of a Governor’s Warrant. The only questions the 
Governor of North Carolina asks in deciding whether to extradite are whether 
the fugitive is actually charged with a crime in another state and whether the 
person arrested in North Carolina is the fugitive. The Governor’s office does 
-not attempt to determine whether there was probable cause for the charge; 
that is considered a matter between the other state and the fugitive —just like 
other defenses he might raise, such as self-defense or alibi. The magistrate and 
the district court judge should notify the fugitive that he may question the 
legal sufficiency of the papers submitted by the other state to the Governor’s 
office. The fugitive does this by sending a written request to the Governor’s 
office outlining the basis of his challenge. If the Governor determines that the 
fugitive should be heard on this matter, he will direct that the Attorney 
General’s office hold a hearing. 

If the Governor’s office is satisfied, either with or without a hearing, that the 
other state has met the requirements of extradition, a Governor’s Warrant is 
issued. This paper authorizes the taking of the fugitive into custody — in fact, 
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he may already be in custody if he was not allowed bail or could not make bail 
— to be turned over to an agent of the other state. If he was released on bail, 
he is to be picked up and his bail revoked pursuant to the Governor’s Warrant. 
Before he is turned over, the fugitive must be taken. before a judge to be 
informed that he has the right to challenge the legality of his arrest through 
habeas corpus proceedings and to have counsel appointed for that purpose if he 
cannot afford a lawyer. The habeas corpus proceeding is held in North 
Carolina; the only grounds for challenging the arrest under the Governor’s 
Warrant are that (1) the person has not been charged with a crime in the other 
state, or (2) he is not the person being sought. If the fugitive does not try to 
obtain a writ of habeas corpus or if he tries and fails, he is turned over to the 
_ agents from the other state. (The Governor may recall the Governor’s Warrant 
at his discretion, and he occasionally does so when new facts arise after the 
Warrant was issued. He then may reissue the Warrant if circumstances so 
indicate. ) 

If a person who committed a crime in North Carolina flees to another state 
and is found there, essentially the same procedure takes place. A North 
Carolina fugitive may be extradited from another state if he committed any 
crime in this state, whether a felony or a misdemeanor. But the State pays the 
expenses of extradition only if the crime is a felony, escape (felony or 
misdemeanor), or a violation of probation or parole (felony or misdemeanor). 
The county pays for all other misdemeanors, and some other states are 
reluctant to extradite for minor crimes. 

Once the fugitive is arrested in the other state, the North Carolina district 
attorney of the county where the fugitive is charged i is notified and must put 
together the documents that the North Carolina Governor’s office will need in 
requesting extradition (assuming that the fugitive does not waive extradition). 
These documents include copies of the arrest warrant with supporting affidavit 
or indictment, a statement that the extradition is not sought to enforce a 
private claim, certain further information about the circumstances of the 
crime, and certifications that the documents are all true copies. Some states 
require further information, such as photographs, fingerprints, or a physical 
description. The Governor’s Extradition Secretary reviews the materials to be 
sure they comply with the requirements of the other state and then formally 
requests extradition from that state. Once extradition is granted, the Governor 
commissions one or more North Carolina officers named by the district 
attorney of the judicial district from which the fugitive fled to bring him back. 

The procedures for extradition are essentially the same in all the states. 
Nearly all states, including North Carolina, have passed the Uniform Criminal 
Extradition Act, and the others have statutes similar to the uniform act. But 
extradition practice may vary somewhat from state to state. For example, 
many states will not extradite for misdemeanors. The North Carolina Gover- 
nor’s office knows the peculiar requirements of other states and tries to review 
all documents to be certain they will satisfy the recipient state. 


ARTICLE II. FUGITIVE FROM NORTH CAROLINA 
FOUND IN ANOTHER STATE 


PART 1. CRIMES SUBJECT TO EXTRADITION 


Any person who is charged with a crime in North Carolina and flees to 
another state may be extradited to North Carolina to stand trial. (Also subject 
to extradition are those persons who have been convicted in North Carolina 
and have escaped or have violated the conditions of probation or parole). But 
G.S. 15A-744 provides that the State of North Carolina is to pay the expenses 
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of extradition only when the fugitive is charged with a felony or has violated 
the conditions of probation or parole (whether felony or misdemeanor). (The 
State will also pay the expenses of extraditing a person who has escaped, 
whether the escape is a felony or misdemeanor.) Thus a fugitive charged with 
a misdemeanor may be extradited, but in most cases the costs of that 
procedure (the greatest expense is sending an agent to bring the fugitive back) 
must be paid by the county where the crime was committed. For that reason 
extradition should never be initiated against someone charged with a misde- 
rir unless there is some assurance that the county commissioners will pay 
the costs. 

The National Association of Extradition Officials recommends the policies 
set out below on extradition for certain offenses. The law allows extradition for 
each of the offenses mentioned, but the Governor’s office agrees with the 
recommended policies and expects all law enforcement officers and district 
attorneys to follow them. | | 

Nonsupport. For abandonment and nonsupport, bastardy, and all similar 
offenses, action should first be taken under Chapter 52A of the General 
Statutes, the Uniform Reciprocal Enforcement of Support Act (URESA). Only 
if that procedure has failed should extradition be requested. If the URESA 
procedure has not been used, the extradition request should include an 
affidavit from the district attorney or the appropriate law enforcement officer 
explaining fully the reason for not using URESA. 

Child custody. Before seeking extradition for a violation of G.S. 14-320.1 
(transporting a child out of state to violate custody order) the District Attorney 
should require the legal custodian of the child to pursue all available civil 
remedies. If there is a competing child custody order in another state, 
extradition will not be requested by the Governor’s office. 

Worthless checks. Extradition should not be sought for violations of G.S. 
14-107, writing worthless checks, unless the check or aggregate checks total 
more than $100 or the defendant is a chronic violator. These limitations do not 
apply if the charge under G.S. 14-107 is for writing a check on a nonexistent 
account or on a closed account. Nor is there any limit on extradition for forgery 
and similar offenses. 

Removing mortgaged property. Only in exceptional circumstances should 
extradition be sought for violations of G.S. 14-114 (fraudulent disposal of 
personal property on which there is a security interest), G.S. 14-115 (secreting 
property to hinder enforcement of lien or security interest), or similar statutes. 
The amount of money involved in such a case does not alter the policy. 
Generally these problems should be handled as civil matters, especially if the 
defendant has made regular payments on the merchandise and now owes only 
a small balance. But if the defendant purchased a vehicle or other merchandise 
and immediately left North Carolina, making no payments whatsoever, there 
- would seem to be an intent to defraud and extradition may be sought. 

Rental property. If a person fails to return rented property, such as an 
automobile, and the car has been found, there would appear to be no intent to 
steal and this matter should be handled civilly rather than through extradi- 
tion. But if the person immediately leaves North Carolina for parts unknown 
with rented property, larceny is probably the proper charge and extradition is 
appropriate. Generally, extradition should be sought if the facts show an intent 
to deprive the owner of the property permanently and thus support a charge of 
‘larceny; but it should not be sought if the facts support only a charge like GS. 
14-72.2, unauthorized use of conveyance (unless the conveyance is an aircraft, 
in which case the offense is a felony). 
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PART 2. FLOW CHART OF PROCEEDINGS 


Person charged asa 
in North Carolina 

Defendant flee, Nonh | 
Carolina— NCIC notified | 


Fugitive arrested in 
other state—North }— —— — — 
~ Carolina notified | 
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| Fugitive ~ | 
Walves } 
extradition | 
oo ag Ba 
| 
| 
Fugitive (out on bail) 
taken into custody p 
| —taken before judge 


Habeas corpus 
hearing 
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~ | issues governor's warrant: 
Fugitive released 
North Carolina | 
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: Fugitive tried 
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District attorney prepares 
application for extradition 
—papers sent to Governor 


| Extradition secretary 
reviews application 
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PART 3. DUTIES OF THE LAW ENFORCEMENT OFFICER 


A. Review the evidence in the case. When notified that the fugitive has been 
taken into custody in the other state and refuses to waive extradition, you as 
the officer should first review the evidence in the case to be certain that 
extradition is appropriate and that a prosecution might succeed. Review the 
section of this manual entitled Crimes Subject to Extradition. If the crime is 
appropriate for extradition, consider whether the witnesses need to be inter- 
viewed again. Determine whether the witnesses are likely to change their 
testimony, whether any of them has already received restitution, whether they 
are willing to testify in court, and whether they can identify the fugitive by a 
photograph or other means. If witnesses or officers have submitted affidavits in 
the case, review these and determine whether they support or contradict the 
other information in the case. Also review all investigative reports. 

B. Obtain a warrant if necessary. If, for some reason, the fugitive has not yet 
been charged in an arrest warrant or an indictment, relate the facts in the case 
to a magistrate so that an arrest warrant may be issued (unless you know that 
the district attorney would prefer to submit a bill of indictment). Five copies of 
the warrant will be needed eventually, so ask the magistrate for five copies, 
each one signed separately. If a warrant or indictment has already been issued 
(which is usually the.case), have a copy available for reference when you talk 
with the district attorney. If the charging document is a warrant rather than 
an indictment, it must be accompanied by an affidavit (usually by the 
investigating officer or victim) that states the basis for issuing the warrant. 
This affidavit must be sworn to before a magistrate or judge and should have 
the same date as the warrant (or earlier). Some states will not extradite if the 
date of the affidavit (for example, January 25, 1987) is later than the date that 
the arrest warrant was issued (for example, January 20, 1987). Therefore, 
when a warrant was issued without an accompanying affidavit (oral sworn 
testimony is sufficient to support an arrest warrant in North Carolina), a new 
arrest warrant must be issued when the affidavit is prepared so that the dates 
of the arrest warrant and the affidavit will be the same. 

C. Check the fugitive’s criminal record. Check the fugitive’s criminal record 
and have a copy of it with you when you talk with the district attorney. 

D. Meet with the district attorney. Bring to this meeting with the district 
attorney or assistant district attorney all the information and documents 
discussed above. Be candid about any problems you foresee with witnesses or 
with the methods of investigation in the case and any other factor that might 
affect the outcome of the case. At this meeting the district attorney should 
decide whether to proceed with extradition. Usually an assistant district 
attorney will then take responsibility for preparing the proper papers, but he 
may well ask your help. If he does, review the section of this manual entitled 
Checklist of Documents Needed for an Extradition Request. 


PART 4. DUTIES OF THE DISTRICT ATTORNEY 


A. Decide whether to seek extradition. After a law enforcement officer has 
been notified that a fugitive from North Carolina is in custody in another state 
and refuses to waive extradition, he should come to you with the relevant 
information (see the section of this manual on Duties of the Law Enforcement 
Officer). You must decide whether extradition should be sought. First, review 
the section of this manual entitled Crimes Subject to Extradition. If you are 
satisfied that extradition is appropriate for the kind of offense with which the 
fugitive has been charged, next consider the following factors: 

—The seriousness of the offense. 

—The evidence available to prove the crime. 
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—The challenges that might be mounted against the evidence or the 
methods of investigation. 

—The defendant’s character, inclucine prior convictions. 

—The probability that the defendant will commit similar crimes elsewhere. 

—The probable length of time the defendant will be imprisoned if he is 
returned to North Carolina and convicted and the effect of that imprisonment 
on his conduct after he is released. 

—The probability that the governor of the other state will grant extradition. 

—The cost of having the defendant returned to North Carolina. 

—The effect of not extraditing on others in the community who might 
consider committing similar crimes. 
_ B. Prepare the proper papers for extradition. A separate section of this 
manual lists the documents that must be submitted to the Extradition 
Secretary in the Governor’s office. An assistant district attorney or adminis- 
trative assistant may prepare those documents, and a law enforcement officer 
may assist. The application for requisition may be signed by the district 
attorney or an assistant. If the fugitive has not yet been charged in North 
Carolina in an arrest warrant or indictment, the next step is to have such 
process issued. Although an arrest warrant is sufficient, usually the proceed- 
ings in the other state go faster when an indictment is used. For that reason 
an indictment should be sought if possible. If an arrest warrant is used, it must 
be accompanied by an affidavit (usually by the investigating officer or the 
victim) that states the grounds for charging the defendant. This affidavit must 
be sworn to before a magistrate or judge and should have the same date as the 
warrant (or earlier). Some states will not extradite if the date of the affidavit 
(for example, January 25, 1987) is later than the date of the arrest warrant (for 
example, January 20, 1987). Therefore, when a warrant was issued without an 
accompanying affidavit (oral sworn testimony is sufficient to support an arrest 
warrant in North Carolina), a new arrest warrant must be issued when the 
affidavit is prepared so that the dates of the arrest warrant and the affidavit 
will be the same. 

_C. Select the agents to go to the other state. The apoliga tradi for requisition is 
to include the names of the agents who will go to the other state to return the 
fugitive. It is best to have the investigating officers or other officers who are 
familiar with the case named as agents. It is required that an individual be 
named as an agent, and that person must have the option of naming someone 
else. For example, the appointment might read: “Sheriff W.C. Fain of Sampson 
County and/or his agent.” The Governor’s Extradition Office (and many states) 
requires that a female agent be named when the fugitive to be returned is a 
woman. Agents are expected to be ready at any time to travel to the other state 
when extradition has been granted by the other state or when a hearing is to 
be held there. The State does not pay travel expenses for a hearing unless the 
fugitive is returned on that trip. 


PART 5. DUTIES OF THE CLERK OF COURT 


The clerk of court has only a limited role in bringing a fugitive back to North 
Carolina. When the district attorney makes his request for extradition to the 
Governor of North Carolina (who will in turn make the same request to the 
governor of the state where the fugitive now is), he includes various docu- 
ments, including a copy of the arrest warrant or indictment. Each document 
must be certified by the official who issued it or by the keeper of the original, 
the clerk of court. Also, the clerk must certify that the various other officials 
who certify the documents — the district attorney, magistrate, or judge — are 
indeed the officials they claim to be. In turn, ajudge must certify that the clerk 
is indeed the clerk. Asummary of the documents and certifications needed for 
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the extradition request is included in the section of this manual entitled 
Checklist of Documents Needed for an Extradition Request. Otherwise, the 
clerk has no duties in connection with extradition of a North Carolina fugitive 
from another state. 


PART 6. DUTIES OF THE AGENT SENT TO BRING 
THE FUGITIVE BACK 


When the district attorney applies to the Governor of North Carolina to seek 
the extradition of a fugitive who is in another state, he names the law 
enforcement officers to be designated the Governor’s agents for bringing the 
fugitive back. An officer who has been designated an agent should not go to the 
other state until he has been notified that the governor of that state has 
approved extradition and the authorities there are ready to hand over the 
fugitive. Also, when more than one agent is to make the trip, the North 
Carolina Extradition Secretary should be notified before they leave. Expenses 
will not be paid for any trip made before that notification (except possibly when 
the officer must attend a hearing before extradition is ordered). 

Your commission as an agent of the Governor of North Carolina will be sent 
to the other state with the Governor’s request for extradition and will be 
waiting for you there. When you return the fugitive to the North Carolina 
county where he is to be tried, the sheriff should complete the part of the 
commission form indicating that he has received the prisoner. You must 
complete the return portion of the commission and submit it to the Governor’s 
office. If for some reason the fugitive could not be brought back, that fact must 
be stated on the return portion of the commission and an explanation given. 

If the fugitive decided to waive extradition, the officer who brought the 
fugitive back must send a copy of that waiver to the Governor’s office. 

A copy of the form used for reimbursement of expenses appears in this 
manual’s Forms section. . 


PART 7. CHECKLIST OF DOCUMENTS NEEDED FOR AN 
EXTRADITION REQUEST 


Listed below are all the documents that might be needed when a request for 
extradition is sent to the Governor’s Extradition Secretary. Usually an assis- 
tant district attorney is responsible for gathering the documents, though in 
some districts he may have substantial assistance from an administrative 
assistant, a law enforcement officer, or someone else. The list states when a 
document must be certified or signed by a particular person. Whoever gathers 
the documents should collect five complete sets, four to go to the Extradition 
Secretary and one to be retained in the district attorney’s files. _ 

When there is more than one charge, the person who prepares the request 
should base the request on the strongest charge. Once the fugitive is returned, 
he may be charged with any number of offenses. The fact that charges were not 
included in the request for extradition does not mean that they are waived. 

Arrest warrant. Copies of the arrest warrant are needed if the fugitive has 
not yet been indicted. If he has been indicted, the arrest warrant is not needed; 
copies of the indictment will be used instead. The warrant or indictment 
should be reviewed to see that it properly charges the offense and cites the 
statute violated. Use of an indictment simplifies the process. An order for 
arrest is not sufficient by itself. 

Affidavit supporting the warrant. When the charging document is an arrest 
warrant, it must be supported by an affidavit. The most likely person to write 
the affidavit is the investigating officer or the victim. The affidavit must state 
enough facts to establish probable cause for the issuance of the warrant. Also, 
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to avoid questions in the other state concerning the authority of the official to 
issue the warrant, the affidavit must be sworn to before a magistrate or judge 
rather than a clerk. To show that the affidavit was the basis for i issuing the 
warrant, the affidavit must have the same date as the warrant. Some states 
will not extradite if the date of the affidavit (for example, January 25, 1987) 
shows that it was issued after the date that arrest warrant was issued (for 
example, January 20, 1987). Therefore, when a warrant was issued without an 
accompanying affidavit (oral sworn testimony i is sufficient to support an arrest 
warrant in North Carolina), a new arrest warrant must be issued so that the 
dates of the arrest warrant and the affidavit will be the same. 

An affidavit is clearly not necessary when the charging document is an 
indictment, though a few other states prefer to have an affidavit then also. 

Certification of documents. If a warrant and affidavit are submitted, they 
must be accompanied by a certification of the magistrate or judge who issued 
the warrant or took the affidavit. A clerk of court may certify copies of 
documents when he is the keeper of the original. Each copy must be certified. 

Certifications of office. When a judge or magistrate certifies a document, the 


clerk of court must certify that person’s official character. Then a district court - 


or superior court judge must certify the official character of the clerk. And in 
turn the clerk must certify the official character of the judge who certified the 
clerk. 

The indictment. If the fugitive has been indicted, the indictment should be 
submitted rather than the arrest warrant. The district attorney should make 
certain that the indictment properly charges the offense and has been signed 
by the foreman. He should also check to see that it cites the statute violated. 
The authenticity of each copy must be certified by the clerk of court, the official 
character of the clerk certified by the judge, and the official character of the 
judge certified by the clerk. 

Application for a requisition. This form, included in this manual’s Forms 
section, must be filled out in full. Note that it includes the following informa- 
tion: 

—The fugitive’s full name, properly spelled. 

—A statement that in the district attorney’s opinion the ends of public justice 
require that the fugitive be brought to North Carolina for trial. 

—A statement that the district attorney believes that he has sufficient 
information to convict the fugitive. 

—The names and addresses of the agents who are to bring the fugitive back 
to North Carolina from the other state and a statement that the persons 
recommended as agents are proper persons and have no private interest 1 in the 
arrest or conviction of the fugitive. 

_ —A statement whether there has been any earlier application for requisition 
of che same person for the same transaction, including the date of such request, 
and a statement of the reason for the present request if there was an earlier 
one. 

—If the fugitive is under arrest in the other state, a statement that he is 
under arrest, the nature of the proceedings, and the place (with complete 
address) where he is in custody, if known. If the fugitive is out on bail, the date 
of his hearing should be stated. If the fugitive’s home or business address is 
known, that should also be stated. The source of this information should be 
given. 

—A statement that the application is not made for the purpose of enforcing 
the collection of a debt or for any private purpose whatever, and that if the 
requisition is granted, the criminal proceeding will not be used for any such 
purposes. 

-——A statement of the crime charged and the approximate time, date, places, 
and circumstances of its occurrence. This statement should include a citation 
to the statute violated. 
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—A statement that the person was in North Carolina when the crime was 
committed and has since fled. Or if the person committed an act in another 
erate ae intentionally resulted in the crime in North Carolina, that fact must 
be stated. 

—If the crime did not occur recently, an explanation for the delay in making 
application. 

The requisition form provides blanks for all this information or notes the 
need to include the information. 

Certification of the district attorney. Again, the clerk must certify the official 
character of the district attorney who submits the application, and in turn the 
clerk must be certified by a judge, who must then be certified by the clerk. Note 
that only one such certification of official character per official is required, no 
matter how many documents that official has signed. 

Special affidavits. In any case involving fraud, false pretense, embezzlement, 
or forgery, there must also be an affidavit of the principal complaining witness 
or informant that (a) the application is made in good faith for the sole purpose 
of criminal punishment, and (b) he does not desire or expect to use the 
prosecution for the purpose of collecting a debt or for any other private 
purpose, either directly or indirectly. If such an affidavit is not included, a good 
explanation for its absence must be given. 

Photograph and fingerprints of the fugitive. Many states now require some 
identification of the fugitive. Therefore, a requisition request should be 
accompanied by fingerprints, a photograph, and/or a physical description. 
Although a photograph is not required, it can be very helpful in identification 
and should be included whenever possible. It should be accompanied by an 
‘affidavit to the effect that the person shown is the person charged with the 
crime. Nor are fingerprints required, but they should be provided for identifi- 
cation when available. 

The statute. Copies of the statute the fugitive is charged with violating 
should be included. 


PART 8. WHEN THE FUGITIVE HAS ESCAPED FROM CUSTODY OR 
VIOLATED PROBATION OR PAROLE 


Extradition procedures are slightly different when the fugitive from North 
Carolina has already been convicted in this state and has escaped from custody 
or has left the state in violation of parole or probation conditions. A separate 
form (see this manual’s Forms section) is used for requisition in these cases. 
The application is to be made by the district attorney or the sheriff if the person 
was in jail awaiting transfer to the Department of Correction or if he was out 
of jail pending appeal. If the person escaped from the Department of Correc- 
tion’s custody, the application is to be made by the Secretary of Correction or 
a properly designated official of the Department. For a fugitive who left the 
state in violation of probation conditions, the application may be made by the 
district attorney of the district where the person was serving probation (or it 
might be prepared for the district attorney’s signature by the Division of 
Probation and Parole). If the person was on parole, the request may be made 
by either the district attorney or the Parole Commission. The application for 
requisition is to be accompanied by the following documents: 

—The indictment (or the arrest warrant, if the person was tried on a 
warrant). | 
_ —The judgment of conviction and sentence on which the person was being 
held when he escaped. 

—An affidavit of the officer from whose custody the person escaped, showing 
that an escape occurred and the circumstances of it. ; 

—The record of escape, which includes the transcript and fingerprints. 
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Five copies of each zat ena should be “prepared; four are sent to the — 
Governor’s Extradition Secretary, and one is retained by the official who made 
the application. The clerk of court who holds the original must certify to the 
authenticity of the indictment (or warrant) and the judgment of conviction and 
sentence. The clerk must also certify the official character of the person who 
made the affidavit that describes the fugitive’s escape. The official character of . 
the clerk must be certified by a judge and vice versa. 


PART 9, EXTRADITION OF MILITARY PERSONNEL 


If extradition is requested for someone who is on active duty with the Air 
Force, Army, Marine Corps, or Navy, the application must be accompanied by 
an agreement by the appropriate authorities that: 

—The fugitive’s commanding officer will be informed of the outcome of any 
trial; and . 

—If the military authorities desire his return, the fugitive will, if acquitted 
or when his sentence is completed, be returned to the military authorities at 
the place where he was taken into custody or taken to the nearest receiving 
ship, station, or barracks at the expense of the authority that seeks the 
requisition. 

If the crime is a felony and the requisition is made through the Governor’s 
office, this agreement will be prepared by the Governor’s office and the State 
will pay the expenses. If the crime is a misdemeanor, so that the expenses of 
extradition are to be borne by the county, then the district attorney or other 
official who applies for the requisition must prepare and execute the agree- 
ment. The agreement may be in the form of a letter to the Secretary of the 
appropriate branch of the service, setting out the required promises. An 
example of such an agreement appears on the next page. 


PART 10. OTHER SPECIAL CASES 


Fugitives out of the United States. In cases of international extradition, the 
district attorney completes the same papers and sends his application to the 
Governor’s Extradition Secretary. The Governor’s office will process the 
request, add its endorsement, and send it to the Secretary of State in 
Washington. 

Fugitives in United States possessions. If the fugitive is in a United States. 
territory the district attorney completes the same papers and sends his 
application to the Governor’s Extradition Secretary. The Governor’s office will 
process the request, add its endorsement, and send it erect to the territorial 
governor. 

Fugitives in the District of Columbia. If the fugitive is in the District of 
Columbia, the district attorney completes the same papers and sends his 
application to the Governor’s Extradition Secretary. The Governor’s office will 
process the request, add its endorsement, and send it to the Chief Judge of the 
Superior Court of the District of Columbia. The District of Columbia has 
several special requirements for extradition. One requirement is that the 
fugitive must be identified by photograph or other description or by sending a 
witness who can identify him. The District of Columbia is also very strict in 
requiring a timely application; the application should not be delayed. 

Renewal of the application. When an application must be renewed — for 
example, when the fugitive could not be found in the state from which 
requisition was first sought — new or recertified copies of the papers required 
for extradition must be furnished. 
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PART 11. AGREEMENT BETWEEN GOVERNOR OR DISTRICT 
“ATTORNEY AND THE ARMED FORCES 


(date) 
TO WHOM IT MAY CONCERN: 


PeCBMIIE AGH Or the Gelye Oy! hor. ot Sg Eat ee 
(name of fugitive, grade, service number, and branch 


mmr eres 1 loach ee Bt PO TO 8 UTS Fd po raat 
of armed forces) (county) (city and state) 


upon the charge of LoS non 7) be. 
3 | (list charge or charges) 


I hereby agree, pursuant to the authority vested in me as 
| | (Governor or District Atomey) 


, that the commanding Officer inicharge:of thes jo Ve eee 
(branch of service, 


2 


location of base or station, city and State) 


and the Secretary of the Cll: Be: informe of the 
{dranch of service) 


outcome of the trial and that said __.. ss CtC—i‘“‘ OCU DS returned to 
. (name of fugitive) 


Werte eae ihe BE Yt.) 4. Jauthorities, atthe. place of delivery named above or 
(name of branch of service) 


to such other place as may be designated by the 
at § (name of branch of service) 


or issued transportation to the nearest receiving . 
| (ship, station, or base) 


without expense to the United States or to the person delivered, immediately upon the com- 
pletion of the trial if the person is acquitted or immediately upon satisfying the sentence 

of the count if he is convicted and a sentence !mposed. or upon other disposition of his 
case, provided that the. athorritves shall then desire his return. 
. (name of branch of service) 


oe 
rn re ce 


(signature and typed name of Governor or Distnct Atlomey) 
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ARTICLE III. FUGITIVE FROM ANOTHER STATE 
~ FOUND IN NORTH CAROLINA 


PART 1. DUTIES OF THE ARRESTING OFFICER 


Section 1. Before an arrest is made. 


A. Determine whether the person is a fugitive. The first thing the officer 
needs to know is whether the suspect is charged with a crime in another state 
(by warrant or indictment), or has escaped from imprisonment there (following 
a conviction), or has violated probation or parole by leaving that state. An 
officer usually learns that someone is a fugitive by receiving an NCIC message 
on the PIN terminal, less often by telephone, letter, or telegram from. an officer 
in the other state. The PIN message by itself is sufficient to obtain a North 
Carolina arrest warrant for the fugitive, but the information should be verified 
by phone or otherwise if possible. As mentioned below, a copy of the other 
state’s warrant or indictment should be obtained as soon as possible and 
attached to the North Carolina warrant. 

B. Determine whether to arrest with or without a North Carolina warrant. If 
the fugitive has been formally charged with a crime in the other state and the 
crime is punishable in that state by death or imprisonment for more than one 
year, you may arrest him without a North Carolina warrant. Otherwise, an 
arrest may not be made until a North Carolina magistrate has issued a 
warrant. It is always preferable to obtain a warrant first if time allows. 


Section 2. If the arrest is to be made without a warrant, follow these 
steps. 


C. Arrest the fugitive. Follow the same procedure you use when arresting for 
a North Carolina crime. Tell the fugitive why he has been arrested. 

D. Take the fugitive to a magistrate. This requirement is the same as when 
you arrest for a North Carolina crime. 

EK. Tell the magistrate the reason for the arrest. State why you believe the 
person has been charged with a crime in another state. If your reason is a PIN 
message or a letter or telegram, give that to the magistrate to be attached to 
the Fugitive Affidavit (see AOC-CR-911M in this manual’s Forms section). The 
magistrate is to determine only whether the person has been formally charged 
in the other state; he does not determine whether there is probable cause to 
believe the fugitive actually committed the crime. Is this case, since you 
arrested without a warrant, the magistrate must also determine that the crime 
is punishable by death or imprisonment for more than one year. 

F. Take the fugitive to jail or release on bail as ordered by the magistrate. 
Unless the crime is punishable by death or life imprisonment, the magistrate 
may release a fugitive on bail just as if he were charged with a North Carolina 
crime. 

G. Request a copy of the warrant or indictment from the other state. If this 
has not already been done, ask your contact in the other state for a copy of the 
arrest warrant or indictment charging the fugitive with the crime there. When 
the copy arrives, attach it to the Magistrate’s Order (see AOC-CR-909M in this 
manual’s Forms section). 
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Section 3. What happens when a fugitive from another state is found 


in North Carolina. 


Fugitive found 
In North Carolina | 


Officer decides to 
arrest without warrant 


| Fugitive 
arrested 


Fugitive taken before magistrate | 


(If arrested without 4 warrant, 
magistrate s order issued) 


~~ ew 


- Batl set | 
ae 


Other state notified that 
fugitive is being held 


Fugitive taken 
into custody 


Fugitive taken 
before judge 


| Habeas corpus 
| hearing 


fom re Sy 


Officer goes to 
magistrate, arrest 
warrant issued 


etl 


Fugitive =| 
walves | 
extradition l 


Fugitive released 
| to agent of other 
State 
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Prosecutor in other 
state requests his 
governor to seek 
extradition 


Governor of other state 
requests extradition 


North Carolina governor 
receives extradition 
request 


Extradition secretary. 
Attorney General's office 
review papers 


If requested, Governor's 
hearing held 


1 Governor's warrant issued 


§ 4 EXTRADITION | § 5 


7 \ 


Section 4. If a warrant is to be ie Seems before you make the arrest, 
follow these steps instead. Bie 


C. Go to the magistrate and complete an doen ys an arrest warrant. The 


Fugitive Affidavit (see AOC-CR-911M in this manual’s Forms section) contains ~ 


instructions on what information is needed. Either you or the magistrate may 
fill out the form, but you must be certain it accurately reflects your information 
and you must sign it as the affiant. 

D. Tell the magistrate your reasons for arresting the fugitive. If you have a 
PIN message, letter, telegram, or other written document showing that the 
fugitive has been charged with a crime in another state or has escaped from 
imprisonment there, show that document to the magistrate and help complete 
the affidavit. The magistrate is to determine only whether the fugitive has 
been charged with a crime in the other state or whether he has escaped from 
imprisonment or violated probation or parole. The magistrate is not trying to 
determine whether there was probable cause for the other state to make the 
charge. In this case it is not necessary to show what punishment the other 
state places on the crime. 

E. Once the warrant is issued, arrest the fugitive. The warrant is executed 
the same as if the person were charged with a North Carolina crime. Tell the 
fugitive the reason for his arrest. 

EF. Take the fugitive to a magistrate. This is the same procedure you use when 
arresting with a warrant for a North Carolina crime. The magistrate is to 
decide whether to allow bail, except that bail is not allowed when the crime is 
punishable by death or life imprisonment. 

G. Take the fugitive to jail or release on bail as ordered by the magistrate. 
The procedure is the same as when you arrest for a North Carolina crime. 

H. Request a copy of the warrant or indictment from the other state. If this 
has not already been done, ask your contact in the other state for a copy of the 
arrest warrant or indictment charging the fugitive with the crime there. When 
the copy arrives, attach it to the arrest warrant issued in North Carolina. 


Section 5. If the fugitive has not yet been charged in the other state. 


The extradition statutes also allow you to arrest someone who has commit- 
ted a crime in another state even if he has not yet been formally charged there. 
This situation should occur only rarely. It is most likely to happen when 
someone commits a crime in a neighboring state and immediately flees to 


North Carolina and you are contacted before a judicial official has been found 


in that other state to issue the warrant. Before making the arrest you must 
obtain a warrant for arrest from a magistrate. You may use a standard North 
Carolina arrest warrant form for this purpose, modifying it to allege (a) the 
name of the crime in the other state (without giving all the elements) and (b) 
the statute of the other state. Because the other state has not yet issued a 
warrant, you must show the magistrate probable cause to believe the fugitive 
committed the crime in the other state, just as if you were requesting a 
warrant to arrest for a crime committed in North Carolina. Your probable 
cause will be the information you received from the officers in the other state 
that links the person with the crime there. Once the arrest warrant is issued, 
proceed just as if it were a warrant charging a North Carolina crime. Ask the 
other state’s officers for a copy of the warrant issued there when the defendant 
is charged in that state. When the copy arrives, attach it to the North Carolina 
arrest warrant. 


1274 


es SOOT eee - 


§ 1 Oe EXTRADITION aot 


PART 2. DUTIES OF THE MAGISTRATE 


Section 1. If the officer comes to you before arresting the fugitive. 


A. Determine whether there are grounds for an arrest. Place the officer under 
oath and ask his reasons for making an arrest. The three grounds that justify 
an arrest are (1) the person is charged with a crime in another state and fled, 
(2) he was convicted of a crime in another state and has escaped from 
imprisonment there, and (3) he was convicted of a crime in another state and 
violated the conditions of his probation or parole by fleeing. The officer’s 
information must be reliable. Usually it will consist of a PIN message, but it 
could be a letter or telegram or phone call from an officer in the other state, or 
even a copy of the warrant or indictment from the other state. You are not to 
determine whether there is probable cause to believe the person committed the 
crime — only whether he is charged in the other state or has escaped and 
whether this is the person wanted by the other state. | 

B. Complete the affidavit and arrest warrant. It is necessary to complete 
both the Fugitive Affidavit (see AOC-CR-911M in this manual’s Forms section) 
and the Warrant for Arrest for Fugitive (see AOC-CR-910M in this manual’s 
Forms section) and be certain that they are attached. Follow the usual 
procedure on the number of copies to be completed, sending the original to the 
clerk of court’s office. Attach to the original the PIN message or any other 
document used to establish that the person is a fugitive. Remind the officer to 
obtain a copy of the arrest warrant or indictment in the other state as soon as 
Paes vis and have it attached to the original copy of the warrant in the clerk’s 
office. . 


Section 2. If the officer brings in the fugitive after arresting him 
without a warrant. 


A, Determine whether the officer had adequate grounds for the arrest. Place 
the officer under oath and ask his reasons for making the arrest. An officer may 
arrest without a warrant only when the person has been charged with a crime 
in another state and that crime is punishable by death or by imprisonment for 
more than one year. The person might have been charged in the other state by 
the issuance of an arrest warrant there, by an indictment, or by information 
filed by a prosecutor in that state. You are to determine only whether the 
person has been charged in the other state, not whether there was probable 
cause for the charge. The officer’s information that the person has been 
charged must be reliable. Usually it will be a PIN message, but it could be a 
letter, telegram, or telephone call from an officer in the other state. Sometimes 
the officer may even have a copy of the warrant or indictment from the other 
state. If his information is a PIN message, ask him whether he has phoned the 
other state to verify that the charge is still outstanding and they wish to 
extradite. This verification is not essential — the PIN message is sufficient 
justification for arresting the fugitive — but it is a highly recommended 
practice. Of course you must also determine that the person arrested is the 
person charged in the other state. 

B. Complete a magistrate’s order. Complete the Fugitive Affidavit (see 
AOC-CR-911M in this manual’s Forms section) and the Magistrate’s Order for 

- Fugitive (see AOC-CR-909M in this manual’s Forms section). Follow the usual 

procedure on the number of copies to be completed; the original goes to the 

clerk’s office. Attach to the original the PIN message or other written document 

used to establish that the person is a fugitive. Remind the officer to obtain a 
copy of the other state’s warrant or indictment as soon as possible and have it 
attached to the original copy of the magistrate’s order in the clerk’s office. 
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C. Inform the fugitive of the charges. Follow the same procedure you follow 
in any other case, informing the person of the charge against him, his right to 
communicate with counsel and friends, and whether he is entitled to bail. Also 
point out to him the information about his rights that appears on the reverse 
side of the magistrate’s order form. You need not read all of that information to. 
him, but at least tell him that he may ask the Governor’s office for a hearing 
before the Governor grants extradition. The request must be in writing and 
must state the person’s reasons for challenging his extradition. 

D. Determine whether to allow bail. G.S. 15A-736 allows a fugitive to be 
given bail unless the offense with which he is charged in the other state is 
punishable by death or life imprisonment. Apparently the only form of pretrial 
release that may be used is a bail bond with sureties. The bail bond schedule 
given the magistrate by the senior resident superior court judge may include 
instructions on what bond to set for fugitives. Sometimes the same amount is 
required as for a similar North Carolina crime, and sometimes that amount is 
doubled or otherwise multiplied. If bail is not allowed, or if the defendant 
cannot meet the bail, he should be committed to the county jail. (Vote: Bail is 
not allowed after a Governor’s Warrant has been issued.) 

E. Order the fugitive to appear in district court. Whether the fugitive is 
released on bond or cannot make bond or is ineligible for bail, the release or 
commitment order should direct that he appear before a district court judge at 
the earliest possible time. Although the statute does not require an immediate 
district court appearance for the fugitive who is released on bond, such an 
appearance will give the district judge an early opportunity to review the 
fugitive’s bond, explain the extradition process, and appoint counsel if neces- 
sary. Fugitives often waive formal extradition once they are told about the 
process and have talked to a lawyer. If the chief district judge for your district 
prefers not to deal with the fugitive at this point, your release is on condition 
that the person either (a) return for a district court appearance at a specific 
time within 30 days or (b) surrender when a Governor’s Warrant is issued. If 
the Governor’s Warrant has not been issued by the time of that first district 
court appearance, the district judge can continue the case for additional 30-day 
periods. | 


Section 3. lf the officer arrested the fugitive on the basis of a warrant 
and is now bringing him before you. 


A. Inform the fugitive of the charges against him. The procedure is the same 
as if the person were charged with a North Carolina crime. He should be 
informed of the charge against him, the right to communicate with counsel and 
friends, and whether he is entitled to bail. Also point out to him the 
information about his rights that appears on the reverse side of the arrest 
warrant form. You need not read all of that information to the fugitive, but be 
sure to tell him that he may ask the Governor’s office for a hearing before 
extradition is granted. The request must be in writing and must state the 
fugitive’s reasons for challenging his extradition. 

B. Determine whether to allow bail. G.S. 15A-736 allows bail for a fugitive 
unless the offense with which he is charged in the other state is punishable by 
death or life imprisonment. Apparently the only form of pretrial release that 
may be used is bail bond with sureties. The bail bond schedule given the 
magistrate by the senior resident superior court judge may include instruc- 
tions on what bond to set for fugitives. Sometimes the same amount is required 
as for a similar North Carolina crime, and sometimes the amount is doubled or 
otherwise multiplied. If bail is not allowed, or if the defendant cannot meet the 
bail, he should be committed to the county jail. (Note: Bail is not allowed after 
a Governor’s Warrant has been issued.) 
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C. Order the fugitive to appear in district court. Whether the fugitive is 
released on bond or cannot make bond or is ineligible for bail, the release or 
commitment order should direct that he appear before a district court judge at 
the earliest possible time. Although the statute does not require an immediate 
district court appearance for the fugitive who is released on bond, such an 
appearance will give the district judge an early opportunity to review the 
fugitive’s bond, explain the extradition process, and appoint counsel if neces- 
sary. Fugitives often waive formal extradition once they are told about the 
process and have talked to a lawyer. If the chief district judge for your district 
prefers not to deal with the fugitive at this point, your release is on condition 
that the fugitive either return for a district court appearance at a specific time 
within 30 days or surrender when a Governor’s Warrant is issued. If the 
Governor’s Warrant has not been issued by the time of that first district court 
anne ATARee the district judge can continue the case for additional 30-day 
periods. 


Section 4. If the fugitive has been arrested on a governor’s warrant. 


A. Inform the fugitive of the charges against him. Tell the fugitive what 
crime he is charged with in the other state (he was also given this information 
when he was first arrested in North Carolina) and that the Governor of North 
Carolina has issued a warrant for him to be taken into custody and returned 
to the state from which he fled. Also inform the fugitive of his right to 
communicate with counsel and friends. The Governor’s Warrant requires that 
he be held without bond. 

B. Commit the fugitive to jail. Commit the fugitive to jail to await his 
appearance before a district court judge. 

C. Order the fugitive returned to district court at the earliest possible date. 
The order of commitment should specify the time and date that the fugitive is 
to appear before a district court judge, which should be as early as possible. At 
that time he will be informed of his right to apply for habeas corpus. 


Section 5. When the fugitive has not yet been charged with a crime in 
the other state. 


The extradition statutes also allow a.fugitive to be arrested in North 
Carolina even though he has not yet been formally charged in the other state. 
This situation should occur only rarely. It is most likely to happen when the 
person commits a crime in a neighboring state and flees to North Carolina 
immediately, and then law enforcement officers in North Carolina are asked to 
arrest him before officers in the other state have found a judicial official to 
issue an arrest warrant in that state. Before a North Carolina officer may 
make an arrest in this situation, he must obtain an arrest warrant. The 
procedure you follow in issuing such a warrant is the same one used when the 
officer wants to charge someone with a North Carolina crime. That is, the 
officer must be placed under oath and must state facts from which you can 
independently determine that there is probable cause to believe the person 
committed the crime in another state. You cannot just accept the word of the 
_ officers from the other state that the person committed the crime; you must be 
told the reasons for reaching that conclusion. (This is different from other 
situations involving a fugitive in which you need only establish that the person 
has been charged in the other state and you may not inquire as to the probable 
cause for that charge.) If you determine that there is probable cause, complete 
an arrest warrant. The standard arrest warrant form will need to be modified 
to indicate that the crime is one committed against the law of another state. 
You need not spell out the elements of the offense but can simply state the 
name of the crime in the other state. Use the name of the crime given by the 
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officers from that state, which may be different from the name used in North 
Carolina (for example, “second degree robbery”). After the warrant is issued, 
the case proceeds like any other involving a fugitive. 


PART 3. DUTIES OF THE CLERK OF COURT 


Section 1. When the fugitive is first arrested. 


A. Assign a docket number and set a district court hearing. When the 
fugitive is arrested, he will be taken to a magistrate like anyone else arrested 
in North Carolina and will be either committed to jail or given pretrial release. 
In either case, the magistrate should have scheduled the person to appear in 
district court as soon as possible. (Although a fugitive released on bail need not 
be immediately scheduled for a district court appearance — he could simply be 
released on bond on the condition that he return at the end of 30 days or 
whenever a Governor’s Warrant is issued — the magistrate has been advised 
in this manual to set a district court appearance for the fugitive at the next 
_session. An early appearance gives the judge an opportunity to explain the 
extradition process and to determine whether the fugitive needs an attorney, 
which may well result in an early waiver of the formal extradition procedures.) 
When the fugitive papers are received from the magistrate, the clerk should 
assign a docket number and set the case for the first possible district court 
session. 


Section 2. If the fugitive waives extradition in district court, take 
these steps. 


B. Accept the waiver and see that the file is complete. While he is in district 
court, the fugitive may decide to waive extradition. Either the judge or the 
clerk may take that waiver (not a magistrate). Use AOC-CR-912M (see this 
manual’s Forms section). Whoever accepts the waiver should explain the 
fugitive’s rights to him. The clerk is responsible for seeing that the papers are 
handled correctly. One copy of the waiver goes in the case file, one copy goes to 
the Governor’s office, and one copy goes to the jail with the fugitive (to be given 
to the officer from the other state when he takes custody). Generally the clerk 
is to see that copies of all correspondence involving the fugitive are kept in the 
case file. The sheriff is responsible for notifying the officers in oe other state 
that the fugitive is ready for return. 


Section 3. If the fugitive refuses to waive extradition, follow these 
steps instead. 


B. Assign an attorney and set a new court date. If the fugitive does not waive 
extradition during his first appearance in district court, the clerk should 
determine indigency and assign an attorney to represent him. Although the 
statutes do not require appointment of counsel until later in the process, 
matters can be expedited if the fugitive has a lawyer. The attorney should be 
mailed a copy of the appointment, the refusal form, the warrant, and a notice 
of the next court date. It is likely that at the first appearance in district court, 
the judge will continue the case for 30 days. The defendant will be ordered to 
return on a given date to see whether the Governor of North Carolina has 
issued a Governor’s Warrant to have him returned to the other state. If the 
Governor’s Warrant is issued before then, a fugitive who is out on bail should 
be returned to custody and taken immediately before a district court judge. If 
no Governor’s Warrant is issued and the fugitive returns as scheduled in 30 
days, the case can be continued and another appearance scheduled later. The 
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statute allows the judge to continue the fugitive’s bond or commitment for 60 
additional days if the Governor’s Warrant has not been issued by the end of the 
first 30-day period, but judges usually continue the case for two additional 
30-day periods rather than one 60-day period. The judge will decide whether 
the fugitive is to be given bond during this time. The clerk’s responsibility is to 
record the information on the commitment paper or release order. If the other 
state shows no urgency in carrying out formal extradition, the judge may 
simply release the fugitive after 60 days — not waiting the full 90 days. If the 
judge releases the fugitive because no Governor’s Warrant has been issued, the 
clerk closes the case as a dismissal. | 

C. Prepare copies of the governor's warrant, have the defendant served, and 

set the court appearance. When a Governor’s Warrant is issued, the original 
and one copy are sent to the clerk for the sheriff. The clerk should notify the 
sheriff that the warrant has been received and should make another copy for 
the fugitive, giving the Governor’s Warrant the same docket number as the 
fugitive warrant used for the original arrest. In addition to the fugitive’s copy, 
the original Governor’s Warrant and one other copy are sent to the jail to be 
signed by the officers from the other state when they come. If the fugitive is not 
still in custody, the Governor’s Warrant is given to an officer to bring him back 
into custody. The fugitive should be scheduled for the next session of district 
~ court. In district court the judge will tell the fugitive that he may apply for 
habeas corpus, will see that he gets a lawyer if he does not already have one, 
and will give him a certain amount of time (though still in custody) to decide 
whether to apply for habeas. The case is then continued for the period set by 
the district judge. If the fugitive does not apply for habeas corpus by the set 
time, the district judge orders him turned over to the agents from the other 
state. If the fugitive does apply for habeas corpus, the docket file is given to the 
superior court clerks and the case becomes a pending case in superior court to 
be set for hearing by the district attorney. 

D. Place the original governor’s warrant in the file and return the copy to the 
governor’s office. Once the fugitive is turned over to the agents from the other 
state — either with or without a habeas corpus hearing in superior court — the 
original Governor’s Warrant is returned to the Governor’s office and one copy 
placed in the court record. 


PART 4. DUTIES OF THE DISTRICT ATTORNEY 


Section 1. When the fugitive is first arrested. 


When first arrested, the fugitive may be given bond by a magistrate unless 
the crime is one punishable by death or life imprisonment. Whether the 
defendant is held or released on bond, the magistrate should schedule him for 
the next session of district court. (If the fugitive is released on bail, the 
immediate appearance in district court is not required by the statute — the 
magistrate could schedule the district court appearance 30 days later — but an 
immediate appearance will usually expedite matters.) At the district court 
appearance the judge should inform the fugitive of the charge against him, see 
that he has a copy of the arrest warrant or magistrate’s order, review the bail, 
and see whether it is necessary to appoint an attorney. The fugitive may waive 
extradition and be turned over to an agent from the other state, or he may be 
continued on bonded release or in commitment for up to 30 days (from the time 
of the initial arrest in North Carolina) to await issuance of a Governor’s 
Warrant. 


1279 


§ 2 EXTRADITION § 4 


\ 


Section 2. When the fugitive appears in district court at the end of 30 
days. | ; 


If the recommended procedure has been followed, the fugitive will have 
already appeared before a district judge once, when first arrested, although he 
could have been released by a magistrate for 30 days without having seen a 
judge. In either case, the only purpose of this district court appearance is to 
determine whether the Governor of North Carolina has issued a Governor’s 
Warrant ordering the fugitive’s return to the other state. Before the hearing, 
the district attorney should determine whether the Governor’s Warrant has 
been issued. If the warrant has been issued, proceed as indicated below. If not, 
the fugitive may be held or released on bond for another 60 days to await 
issuance of the Governor’s Warrant. Judges usually continue the case for 30 
days at a time. Before he asks for another 30-day commitment, the district 
attorney should try to determine whether the other state is diligently pursuing 
extradition. 


Section 3. When a governor’s warrant is issued. 


When a Governor’s Warrant is issued, the fugitive is to be taken into custody 
(he may already be in custody if he was not given bail or could not make bail) 
and brought before a district court judge. The judge is to inform him of the 
other state’s demand for his surrender, the crime he has been charged with, 
that he is entitled to counsel, and that he has a reasonable time, set by the 
judge, within which to apply for a writ of habeas corpus. The fugitive may not 
be turned over to the agent of the other state until this appearance has been 
held. Bail is not allowed once a Governor’s Warrant has been issued. 


Section 4. When the fugitive applies for the writ of habeas corpus. 


The district attorney is to be notified if the fugitive applies for habeas corpus; 
the district attorney will represent the State of North Carolina at that hearing. 
As discussed in the section of this manual entitled Some Legal Issues in 
Extradition, the issues that may be raised at the habeas corpus hearing are 
limited to the following: 

Whether the demand for extradition was made in the proper form. G.S. 
15A-723 requires the demand for extradition to include a copy of the indict- 
ment, information, or warrant, plus supporting affidavits used to charge the 
defendant in the other state. If the fugitive is an escapee, the other state must 
send a copy of the judgment of conviction or the sentence imposed with a 
statement that the person has escaped or has broken the terms of his bail, 
probation, or parole. The indictment, information, or warrant and affidavit 
must substantially charge the person with a crime in the other state and must 
be authenticated by the governor of that state. Minor defects in the wording of 
the charge from the other state do not invalidate a charge, nor is there any 
particular form required for the authentication by the governor. 

The identity of the fugitive. The defendant has the burden of showing that he 
is not the fugitive being sought. Identification is facilitated when photographs 
or fingerprints accompany the extradition papers. Sometimes an identifying 
witness must be brought from the other state. A determination that the 
defendant is not the fugitive does not prevent a subsequent extradition 
proceeding against the same person for a similar charge. 

Whether the person is a fugitive from the other state. The recital in the 
Governor’s Warrant that the defendant is a fugitive from the other state 
creates a presumption that he is, placing the burden on the defendant to show 
otherwise. If the charge is one that required his presence in the other state, he 
can meet the burden by showing that he was not there when the crime was 
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committed. His reason for leaving the other state is irrelevant. The demand 
from the other state may omit a statement that the defendant was present 
when the crime was committed, if the nature of the crime is such that his 
presence is implicit in the commission. 

Whether the defendant has been charged with a substantial crime. The 
_ defendant may show, by introducing the relevant statutes, that his acts do not 
amount to a crime in the other state. 

The Governor’s Warrant is presumed valid, and the burden is on the 
defendant to disprove its allegations. Unless the matter is related to one of the 
issues above, it is not relevant to consider the defendant’s guilt or innocence, 
his alibi, the other state’s motive in extraditing, the expiration of the statute of 
limitations, or any constitutional matter such as whether the defendant is 
likely to receive a fair trial. Nor are the prison conditions of the other state 
relevant, though there is some authority that the defendant should be allowed 
to show great likelihood of being lynched or being subjected to cruel and 
unusual punishment in the other state. 

A judgment denying habeas corpus is a final judgment of the superior court 
for which the defendant may seek certiorari to the North Carolina Court of 
Appeals. (The State may seek certiorari to review a judgment granting habeas 
corpus.) The superior court judge or a Court of Appeals judge may issue a stay 
to allow the Court of Appeals to hear the defendant’s appeal. 


Section 5. If the fugitive is also charged with a crime in North 
Carolina. 


G.S. 15A-739 allows the Governor of North Carolina to delay extradition if 
the person being sought by the other state has been charged with a crime in 
North Carolina. The Governor’s Extradition Secretary should be notified that 
a North Carolina charge is pending before she issues the Governor’s Warrant. 


PART 5. DUTIES OF THE DISTRICT COURT JUDGE 


Section 1. When the fugitive is first arrested. 


Normally a district court judge will have no involvement in the initial arrest 
of a fugitive. The judge could be called on to issue an arrest warrant just as a 
magistrate would, but that should rarely happen. 


Section 2. The first appearance before a district court judge. 


G.S. 15A-601, the statute requiring a first appearance before a district court 
judge, refers to crimes “in the original jurisdiction of the superior court.” 
Because the fugitive is charged with a crime in another state, it is probably not 
required under that statute that a first appearance be held, but magistrates 
are advised to schedule all fugitives, whether committed or released on bail, to 
appear at the next session of district court. This procedure can expedite 
matters considerably. At the first appearance, the judge can tell the fugitive the 
charge against him, see that he has a copy of the arrest warrant or magistrate’s 
order, and review the bail set by the magistrate. The fugitive may waive 
extradition at this appearance (see the separate section on waiver below). 

At the first appearance, the judge should also tell the fugitive that he may 
apply in writing for a Governor’s hearing before a Governor’s Warrant is 
issued. The request must state the grounds for opposing extradition. The only 
issues that will be considered are (1) whether the person has been charged in 
the other state, (2) whether the papers are in proper form, (3) whether the 
person demanded is the person charged, and (4) whether the accused is a 
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fugitive. A Governor’s hearing may be granted or denied at the Governor’s 
discretion. . 

If the fugitive cannot make bail or if he is denied bail, he should be 
committed to jail to be returned to district court on a specific date within 30 
days of his arrest. At that time there will be a determination whether a 
Governor’s Warrant has been issued. If he is released on bond after the first 
appearance, his release should be conditioned on a return to district court on 
a specific date within 30 days to determine whether the Governor’s Warrant 
has been issued, or to return whenever the warrant is issued if it is sooner than 
30 days. | 

Usually the first appearance is used to determine whether counsel should be 
appointed. Although the extradition statutes, in particular G.S. 15A-730, 
provide for the fugitive to be notified of the right to counsel after the Governor’s 
Warrant: has been issued (when the fugitive is returned to custody and taken 
before a judge to be informed of his right to apply for habeas corpus), the need 
for counsel should be determined at the first appearance. Doing so often helps 
in informing the defendant of the extradition process and in helping him decide 
whether to waive formal extradition. 


Section 3. When the fugitive returns to court after 30 days. 


Whether the fugitive is out on bond or has been committed to the jail, he is 
to return to district court within 30 days of his arrest in North Carolina. This 
appearance is used to determine whether the Governor of North Carolina has 
issued a Governor’s Warrant ordering that the fugitive be returned to the other 
state. If the warrant has been issued, proceed as indicated in the next section. 
If the Governor’s Warrant has not been issued, the fugitive may be continued — 
on bond or committed to jail for up to 60 additional days to await issuance of 
the Governor’s Warrant. The usual practice is to continue the case for 30 days 
at a time. Before an additional 30-day custody is imposed, the district attorney 
or a law enforcement officer should be required to determine whether the other 
state is diligently pursuing extradition. Of course the fugitive may use this 
opportunity to waive extradition and return voluntarily to the other state. 


Section 4. When a governor’s warrant has been issued. 


Once a Governor’s Warrant is issued, G.S. 15A-730 requires that the fugitive 
be brought before a judge before he is delivered to the agent of the other state. 
At the district court appearance after the arrest on a Governor’s Warrant, the 
judge is to inform the fugitive of the other state’s demand for his return, the 
charge against him in that state, that he has the right to demand and procure 
counsel, and that he may challenge the legality of his arrest by applying for a 
writ of habeas corpus. If the fugitive wants counsel and is indigent, the judge 
should appoint counsel if that has not already been done. The statute also 
requires that the fugitive be given a reasonable time within which to apply for 
habeas corpus. The time limit is to be fixed by the district court judge. The 
judge should order the fugitive held in the county jail (or other place of 
confinement) until the time expires for applying for habeas corpus; the person 
is then to be turned over to the agent for the other state. Once a Governor’s 
Warrant is issued, bail is not allowed. 


Section 5. If the fugitive wishes to waive extradition. 


At any time after he has been arrested, the fugitive may waive extradition 
and be delivered to an agent from the other state. G.S. 15A-746 allows the 
waiver to be made before a judge or a clerk of court. The waiver must be in 
writing; use AOC-CR-912M (see this manual’s Forms section). Before the form 
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is signed, the fugitive must be told that (a) he may refuse to waive extradition 
and may require the other state to make a formal request for extradition; and 
(b) if a Governor’s Warrant is issued, he may apply for a writ of habeas corpus. 
When the waiver is signed, one copy is to be forwarded to the Governor’s 
Extradition Secretary and one copy is to be given to the agent from the other 
state. The judge should order the fugitive released to that agent. If the agent 
is not present, the fugitive should be ordered held in jail until he arrives. 


PART 6. DUTIES OF THE SUPERIOR COURT JUDGE 


Section 1. When the fugitive is first arrested. 


The superior court judge should have no direct involvement in the extradi- 
tion case unless the fugitive applies ‘for a writ of habeas corpus. The senior 
resident superior court judge is to issue a bail policy to be used by the 
magistrates in his district, and that policy should indicate what bond is to be 
required of a fugitive. The extradition statute on bail, G.S. 15A-736, allows bail 
unless the offense is punishable by death or life imprisonment, but only on a 
ead appearance bond. Once a Governor’s Warrant is issued, bail is not 
allowed. 


Section 2. When the fugitive applies for a writ of habeas corpus. 


-After the Governor’s Warrant is issued, a fugitive may apply for a writ of 
habeas corpus. As discussed in greater detail in the section of this manual 
entitled Some Legal Issues in Extradition, the issues that may be raised at the 
habeas corpus hearing are limited to the following: 

Whether the demand for extradition has been made in the proper form. G.S. 
15A-723 requires the demand for extradition to include a copy of the indict- 
ment, information, or warrant — with supporting affidavits — used to charge 
the defendant in the other state. If the fugitive is an escapee, the other state 
must send a copy of the judgment of conviction or the sentence imposed with 
a statement that the person has escaped or has broken the terms of his bail, 
probation, or parole. The indictment, information, or warrant and supporting 
affidavit must substantially charge the person with a crime in the other state 
and must be authenticated by the governor of that state. Minor defects in the 
wording of the charge from the other state do not invalidate a charge, nor is 
there any particular form required for the authentication by the governor. 

The identity of the fugitive. The defendant has the burden of showing that he 
is not the fugitive being sought. Identification can be facilitated by photo- 
graphs or fingerprints accompanying the extradition papers. Sometimes an 
identifying witness must be brought from the other state. A determination that 
the defendant is not the fugitive does not prevent a subsequent extradition 
proceeding against the same person for a similar charge. 

Whether the person is a fugitive from the other state. The recital in the 
Governor’s Warrant that the defendant is a fugitive from the other state 
creates a presumption that he is, and the burden is on the defendant to show 
otherwise. If the charge is one that required his presence in the other state, he 
can meet that burden by showing that he was not there when the crime was 
committed. His reason for leaving the other state is irrelevant. The demand 
from the other state may omit a statement that the defendant was present 
when the crime was committed, if the nature of the crime is such that his 
presence is implicit in the commission. 

Whether the defendant has been charged with substantial crime. The 
defendant may show, by introducing the relevant statutes, that his acts do not 
amount to a crime in the other state. 
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The Governor’s Warrant is presumed valid and the burden is on the 
defendant to disprove the allegations. Unless the matter is related to one of the 
issues above, it is not relevant to consider the defendant’s guilt or innocence, 
his alibi, the other state’s motive in extraditing, the expiration of the statute of 
limitations, or any constitutional matter such as whether the defendant is 
likely to receive a fair trial. Nor are the prison conditions of the other state 
relevant, though there is some authority that the defendant should be allowed 
to show great likelihood of being lynched or being subjected to cruel and 
unusual punishment in the other state. 

A judgment denying habeas corpus is a final judgment of the superior court 
for which the defendant may seek certiorari to the North Carolina Court of 
Appeals. (The State may seek certiorari to review a judgment granting habeas 
corpus.) The superior court judge or a Court of Appeals judge may issue a stay 
to allow the Court of Appeals to hear the defendant’s appeal. 


Section 3. If the fugitive wishes to waive extradition. 


At any time after he has been arrested, the fugitive may waive extradition 
and be delivered to an agent from the other state. G.S. 15A-746 allows the ~ 
waiver to be made before a judge or a clerk of court. The waiver must be in 
writing; use AOC-CR-912M (see this manual’s Forms section). Before the form 
is signed, the fugitive must be told that (a) he may refuse to waive extradition 
and may require the other state to make a formal request for extradition; and 
(b) if a Governor’s Warrant is issued, he may apply for a writ of habeas corpus. 
When the waiver is signed, one copy is to be forwarded to the Governor’s 
Extradition Secretary and one copy is to be given to the agent from the other 
state. The judge should order the fugitive released to that agent. If the agent 
is not present, the fugitive should be ordered held in jail until he arrives. 


Editor’s note. — At this point, the Extra- 750, of G.S. Chapter 15A. The Article has been 
dition Manual quotes the Uniform Criminal omitted here as it may be found in Volume 4 of 
Extradition Act, Article 37, §§ 15A-721 to 15A- the General Statutes of North Carolina. 


ARTICLE IV. SOME LEGAL ISSUES IN EXTRADITION 


I. Is the fugitive entitled to a hearing before a Governor’s Warrant can 
be issued? 

The general rule is that he is not. Application of Dugger, 17 Ariz. App. 297, 
497 P.2d 413 (1972); Horne v. Wilson, 306 F. Supp. 753 (E.D. Tenn. 1969); 
Scheinfain v. Aldredge, 191 Ga. 479, 12 S.E.2d 868 (1941). 

2. What issues may the Governor consider in deciding whether extra- 
dition is proper in a given case? 

The United States Supreme Court has ruled that a Governor has a 
mandatory duty to comply with a proper demand for a fugitive, and a federal 
court has the authority to compel the Governor to perform this duty. Puerto 
Rico v. Branstad, 483 U.S. 219, 107 S. Ct. 2802, 97 L. Ed. 2d 187 (1987). A 
Governor may only consider the following issues when deciding whether 
extradition is proper: (1) whether the extradition documents on their face are 
in order; (2) whether the accused has been charged with a crime in the 
demanding state; (3) whether the accused is the person named in the request 
for extradition; and (4) whether the accused is a fugitive. Michigan v. Doran, 
439 U.S. 282, 99 S. Ct. 530, 58 L. Ed. 2d 521 (1978); California v. Superior 
Court, 482 U.S. 342, 107 S. Ct. 2400, 96 L. Ed. 2d 282 (1987). | 
3d. Is the fugitive entitled to be released on bail before the Governor’s 

Warrant is issued? Bhat 

G.S. 15A-736 says that the magistrate or judge “may admit the person 

arrested to bail by bond” unless the person is charged with a crime punishable 
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by death or life imprisonment under the laws of the state in which it was 

committed. The statute mentions only release by bail with sufficient sureties. 

4. Does a person held for extradition have a right to be released on 
bail after a Governor’s Warrant has been issued? 

The majority rule is that the Uniform Extradition Law does not grant a right 
to bail to a person held for extradition after a Governor’s Warrant is issued. 
Emig v. Hayward, 703 P.2d 1043 (Utah 1985); In re Iverson, 135 Vt. 255, 376 
A.2d 23 (1977); In re Lucas, 136 N.J. Super. 24, 343 A.2d 845 (1975), aff'd, 136 
N.J. Super. 460, 346 A.2d 624 (1975); Balasco v. State, 52 Ala. App. 99, 289 
So.2d 666 (1974); State ex rel. Howard v. St. Joseph Superior Court, 262 Ind. 
367, 316 N.E.2d 356 (1974). Most courts have also held that judges have no 
common law or inherent power to grant release on bail in such circumstances 
(see the cases cited above). But see Carrio v. Watson, 171 Conn. 366, 370 A.2d 
950 (1976), which ruled that releasing a fugitive on bail was proper, even after 
a Governor’s Warrant had been served on the fugitive; the opinion was based 
on the court’s common law power to allow bail “in all cases”; and Ex parte 
Quinn, 549 8.W.2d 198 (Tex. Crim. App. 1977), granting bail on the basis of 
state statute giving right to bail in “any habeas corpus proceeding” except 
capital cases. | 

The Office of the Governor agrees with the National Association of Extradi- 
tion Officials’ resolution (1986) opposing bail in all cases when a Governor’s 
Warrant has been issued. It takes the position that the Governor’s Warrant is 
an executive — not judicial — warrant and bail is not allowed. 
5d. Is a fugitive entitled to counsel at a habeas corpus hearing to 

contest the legality of an extradition proceeding? 

Yes, pursuant to G.S. 15A-730, any accused is entitled to have counsel 
present at such hearings. Most courts have held that counsel in such cases is 
required solely by statute and is not constitutionally required under the Sixth 
Amendment. Hystad v. Rhay, 12 Wash. App. 872, 533 P.2d 409 (1975); 
Wertheimer v. State, 294 Minn. 293, 201 N.W.2d 383 (1972); Roberts v. Hocker, 
85 Nev. 390, 456 P.2d 425 (1969). Nevertheless, courts have held that counsel 
must be appointed for indigents contesting extradition proceedings at habeas 
corpus proceedings. People v. Braziel, 17 Mich. App. 411, 169 N.W.2d 513 
(1969); Ex parte Turner, 410 S.W.2d 639 (Tex. Crim. App. 1967). In North 
Carolina, G.S. 7A-451(a)(5) entitles an indigent held for extradition to ap- 
pointed counsel. Appointed counsel is not required at an initial arraignment on 
a fugitive warrant or at a hearing before the Governor. Rutledge v. Preadmore, 
21 Mich. App. 726, 176 N.W.2d 417 (1970). 

6. On what grounds may a fugitive attack a Governor’s Warrant in a 
habeas corpus proceeding? ) 

The United States Supreme Court has ruled that a court may only consider 
the following issues when deciding whether extradition is proper: (1) whether 
the extradition documents on their face are in order; (2) whether the accused 
has been charged with a crime in the demanding state; (3) whether the accused 
is the person named in the request for extradition; and (4) whether the accused 
is a fugitive. California v. Superior Court, 482 U.S. 342, 107 S. Ct. 2400, 96 L. 
Ed. 2d 282 (1987). See also Michigan v. Doran, 439 U.S. 282, 99 S. Ct. 530, 58 
L. Ed. 2d 521 (1978); Dodd v. State, 56 N.C. App. 214, 287 S.E.2d 435 (1982); 
In re Armstrong, 49 N.C. App. 175, 270 S.E.2d 619 (1980). The defendant’s 
evidence must be conclusive; mere conflicting testimony as to an accused's 
absence from the demanding state at the time of the alleged crime will not 
support his release from custody at a habeas corpus proceeding. People ex rel. 
Garner v. Clutts, 20 Ill.2d 447, 170 N.E.2d 538 (1970); State ex rel. Zack v. 
Kriss, 195 Md. 559, 74 A.2d 25 (1952). 
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7. Must an indictment, information, or warrant from the demanding 
state be accompanied by affidavits or other documents showing the 
basis for the probable cause to arrest the fugitive? 

Courts generally hold that an indictment carries with it a sufficient finding 
of probable cause so that an asylum state may not look behind the document 
to see for itself whether probable cause exists. U.S. ex rel. Davis v. Behagen, 
436 F.2d 596 (2d Cir. 1970); People v. Jackson, 180 Colo. 135, 502 P.2d 1106 
(1972). 

If the documents sent by the demanding state do not contain an indictment, 
they must show that a detached and neutral judicial official in the demanding 
state has found probable cause in the case; if the Governor in the asylum state 
decides to issue a Governor’s Warrant, the courts of that state may not review 
the documents to see whether they contain a showing of probable cause. 
Michigan v. Doran, 4389 U.S. 282, 99 S. Ct. 530, 58 L. Ed. 2d 521 (1978); 
California v. Superior Court, 482 U.S. 342, 107 S. Ct. 2400, 96 L. Ed. 2d 282 
(1987). 

8. What is the standard of proof required for a faritive who is 
attacking a Governor’s Warrant in a habeas corpus proceeding? 
Does the state have the burden of producing evidence if a defendant 
introduces evidence contesting his status as a fugitive? 

A Governor’s Warrant creates a presumption of regularity in an extradition 
proceeding, and a fugitive who wishes to attack the warrant must show by 
clear and convincing evidence that the warrant is invalid. People ex rel. Harris 
v. Warden, 42 App. Div. 2d 549, 345 N.Y.S.2d 29 (1973); Stolz v. Miller, 190 Colo. 
43, 543 P.2d 513 (1975); McCollough v. Darr, 219 Kan. 477, 548 P.2d 1245 
(1976). Other cases have formulated the standard of proof as requiring 
“conclusive” evidence, People ex rel. Pirone v. Police Comm’r, 15 App. Div. 2d 
809, 225 N.Y.S.2d 257 (1962); or as requiring “clear and satisfactory” evidence, 
State ex rel. Rhodes v. Omodt, 300 Minn. 129, 218 N.W.2d 461 (1974). In Dodd 
v. State, 56 N.C. App. 214, 287 S.E.2d 435 (1982), the North Carolina Court of 
Appeals ruled that the fugitive must prove beyond a reasonable doubt that he 
is not the person named in the extradition papers. 

States differ on whether the prosecution must present evidence to rebut an 
alleged fugitive’s evidence. In Rhodes, the court ruled that the state must 
present “minimal” evidence rebutting an alleged fugitive’s evidence that he 
was not in the demanding state at the time of the crime; in Stolz, the court 
ruled that a statement by an alleged fugitive does not necessarily rebut the 
presumption of regularity created by the Governor’s Warrant. 

9. General Research References 

Annot., Validity, Construction, and Application of Interstate Agreement on 
Detainers, 98 A.L.R.3d 160 (1980 and Supp.). 

Annot., Necessity That Demanding State Show Probable Cause to Arrest 
Fugitive in Extradition Proceedings, 90 A.L.R.3d 1085 (1979 and Supp.). 

Annot., Discharge on Habeas Corpus of One Held in Extradition Proceedings 
As Precluding Subsequent Extradition Proceedings, 33 A.L.R.3d 1443 (1970 
and Supp.). 

Annot., Necessity and Sufficiency of Identification of Accused As the Person 
alae to Warrant Extradition, 93 A. L.R.2d 912 (1964 and Later Case 

ervice 

Annot., Court’s Power and Duty, Pending Determination of Habeas Corpus 
Proceeding on Merits, to Admit Petitioner to Bail, 56 A.L.R.2d 668 (1957 and 
Later Case Service). 

Annot., Determination, in Extradition Proceedings, or on Habeas Corpus in 
Such Proceedings, Whether a Crime Is Charged, 40 A.L.R.2d 1151 (1955 and 
Later Case Service). 
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ARTICLE V. INTERSTATE AGREEMENT ON 
DETAINERS 


Sometimes a person who is wanted for prosecution is already in prison. A 
prosecutor may lodge a “detainer” against the prisoner by notifying the prison 
authorities that the person has charges pending against him and thus prevent 
release of the prisoner without notice to the prosecutor. Virtually all the states, 
including North Carolina, have joined an Interstate Agreement on Detainers 
that establishes procedures for resolving pending charges against a prisoner 
early in his detention in another state. (The Agreement only applies to pending 
charges. The extradition process must be used to return a prisoner who is a 
probation or parole violator.) This section of the Extradition Manual briefly 
explains the detainer procedure. 

The Interstate Agreement on Detainers appears in G.S. 15A-761. The 
Agreement allows both the prisoner and the prosecutor to request early 
resolution of charges outstanding against the prisoner. The prison officials who 
have custody of the prisoner are required to notify him of any detainers lodged 
against him. He may then request final disposition of the charges. When the 
prisoner makes such a request, the prison officials notify the prosecutor in the 
other state and offer him the opportunity to take custody of the prisoner. The 
prosecutor must try the case within 180 days after the prisoner is delivered. A 
judge may grant a delay in the trial deadline for good cause if either the 
prisoner or his lawyer is present. 

If detainers have been lodged for other charges from the same state, the 
prosecutors responsible for the other charges are also notified of the prisoner’s 
request for final disposition. His request is considered a request for disposition 
of all charges pending in that state. Failure to prosecute any of the charges 
pending against the prisoner in that state within the 180-day period, or the 
extended deadline, means dismissal of the charges with prejudice. ; 

The prosecutor also can force an early trial. When a prosecutor has a charge 
against a prisoner in another state, he may request temporary custody for 
trial. The governor of the other state can refuse to grant that request, but if he 
agrees — or if he does not object within 30 days — the prisoner is turned over 
for prosecution. The trial must be held within 120 days after the prisoner is 
delivered — again with delays possible for good cause — or the charges must 
be dismissed with prejudice. All prosecutors in the state who have a detainer 
on the prisoner are notified that he is being returned for prosecution so that 
they may make their own requests for temporary custody. 

After trial, the prisoner is returned to the state where he was serving. his 
sentence. Once he completes his sentence in the state where he was originally 
a prison, he is given back to the other state to serve the sentence imposed 
there. 

The Department of Correction employs an Administrator for the Interstate 
Agreement on Detainers. The Administrator (919-733-4926) can provide addi- 
tional information about detainers and the forms to be used in the procedures 
described above. 


ARTICLE VI. RETURN OF JUVENILES 


North Carolina is a member of the Interstate Compact on Juveniles (G.S. 
7A-684 through -712), which provides for the return of juveniles who have been 
charged with being delinquent, juvenile delinquents who have escaped from 
custody or absconded from probation or parole, juveniles who are runaways, 
and the like. The Compact Administrator, who is employed in the Division of 
Social Services of the Department of Human Resources (919-733-4622), can 
provide information about the Compact’s procedures and the forms to be used 
to return a juvenile. 
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FORMS © 


The forms designated AOC-CR-909M through -912M and GOV. 1 through GOV. 2-F are not 
printed for distribution but are available from the clerk of superior court’s office in each county for 
photocopying as necessary. 


The last form, designated as Attachment No. 2, is available from the Department of Correction 
(919-733-3988). 


Form 1. 


STATE OF NORTH CAROLINA- FilaNo, 


_ In The Generat Court Of Justice 
County {J} District () Superior Court Division 


FUGITIVE AFFIDAVIT 


G.S. 154-733. 158-734 
Name, Aocress And Telephone No, Of Contact Person in Demanding Stata 


1, the undersigned, state that this Affidavit is based upon 


{1 criminal process issued by a judicial official of the demanding state, a copy of which is attached. 
[1 the affidavit of the contact person named above, a copy of which is attached. 

[] aNCIC-DC! message from the contact person named above, a copy of which is attached. 

[1 atelephone message from the contact person named above. | 

(1 Other: . 


On or about the date of offense shown and in the demanding state and county named above the crime named above was 
committed and the defendant named above is now in the State of North Carolina and 


C) has been charged with the commission of that crime and has fled from justice. 
[J has been convicted of that crime and has escaped from confinement. 
[J has broken the terms of his bail, probation and parole. 


SWORN AND SUBSCRIBED TO BEFORE ME “44 


Data Signature Of Affiant 


urea 7 


Titia Of Person Signing 
Cl Magistate (J district Court uoge J Superior Court Judge 


AOC-CR-911M 
Rev. 6/92 
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Form 2. 
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~ 


Form 4. 
STATE OF NORTH CAROLINA pm aD 
in The General Court Of Justice 
County CO District J Superior Court Division 
Name been WAIVER OF EXTRADITION 
| FINDINGS AND ORDER BY JUDGE 
G.S. 15A-746 

Came(s) in Demanding Stata 


\ the = iiberstiiee in open court state that: 


1. 1) understand that | have been arrested in this State under criminal process alleging that ! committed the crime(s) 
shown above on the date and in the demanding state and county named above. 


[) | understand that | have been arrested in this State under criminal process alleging that | was convicted of the 
crime(s) shown above, which was committed on the date of offense and in the demanding state and county 
named above, and further alleging that | have escaped from confinement or broken the terms of my bail, pepaton 
or parole. 


2. A Judge or a Clerk of Superior Court has informed me that | am not required to sign this Waiver and that | have a 
right to be represented by an attomey before signing it and at all other stages of extradition. This judicial official 
also informed me that # | do not sign this Waiver, | cannot be extradited to the demanding state until a Governor's . 
Warrant has been issued and served on mé and if a Govemor's Warrant is served on me, | will have a right to apply 
for a writ of habeas corpus. 


3. | freely and voluntarily waive the issuance and Service of a Governor's Warrant and ail other Sddedore f incidental to 
extradition proceedings. 


4. {freely and voluntarily consent to return to the demanding state shown above upon the arrival of a duly accredited 
agent of that state. 


| lam a Judge or Clerk of Supenor Court of the General Court of Justice of North Carolina, a court of record. The defendant 
named above appeared before me this day. | informed the defendant of the right to the issuance and service of a 
Governors Warrant and to obtain a writ of habeas corpus as provided for in N. C. G.S. 15A-730. The defendant then 
freely, voluntarily and understandingly executed the above Waiver in my presence. _ 


To any officer having the defendant named above in custody: 


You are DIRECTED to deliver the defendant together with a copy of this document, to the duly accredited agent(s) of the 
demanding state upon their presentation of evidence of their accreditation. 


peeitiiwe Le Fe a 


Name (Type Or Print) 


L_}Sup. CL Juds | }Oist Ct Judge =|_Jose [JAsse csc _ 


AOC-CR-912M 
Rev. 6/92 Origina}-File Copy—Sheritf Copy~Governor Copy—Delendant 
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Form 5. 


FORM GOV. 1 
Rev. S41 


State of North Carolina 


APPLICATION FOR REQUISITION 
(NORMAL) 


: THE 


TO THE GOVERNOR OF THE STATE OF NORTH CAROLINA, 


UNDERSIGNED, , DISTRICT ATTORNEY (or ASSISTANT DISTRICT 


ATTORNEY) of the Prosecutorial District of North Carolina, (address) 


, hereby makes this verified application for the requisition of 


, 4 Fugitive from Justice of this State, charged with the CRIME of 


in the COUNTY of 


eae eins 


IN'SUPPORT OF SUCH APPLICATION, id nt PETITIONER HEREBY eee THE FOLLOWING FACTS: 


e 


1,. That the FULL NAME of the person for whom | requisition is es is : 


4% 2 ve ay 


2 That in his opinioe, the ends of public io oe that the subject be arrested and Deough back to the State of North Carolina for 
trial at public expense. hep Sty dae " (As 
a; vA Re ~ cack re 


3. That he believes that he has sufficient’ evidence to secure the conviction of the subject... af % ma i 
4, That the name of the AGENT —proposea to receive ‘the sabject from the proper ‘satholies of the nef of 
Sy ~ 32 E 4 
and bring said subject to the State of ode Carolina for tial is (are) on and iderem as swan |) 
te ae apy iste: een. LU 3 my . 
: 3 


fogs AE : ; : . Gg Ree 


. 
> 


AND that the person—named as AGENT—is fare) a baad Spectbiege that he (hey), has (have) nO private interest in the arrest and 
conviction of the subject. . owe : S an an 


Sa. That, according to information and belief, there 2 HAS Nor BEEN a former request for the requisition of the subject, growing out of the 
game transaction herein alleged. 


Sb. That, there HAS BEEN s former request for the wsgciaiie of the nae out of the same transaction herein alleged: (date of 


price application) ___ (explanation of reasons for present request for requisition) 
"6 That the subject is now under ARREST in the State of , and in the custody of (name end address) 
and the grounds for such belief is as follows: , (and has been 
released on bail from this custody, is scheduled for a hearing in (place) at (time) . 
aad is presently residing at (home or business eddress) )s 
AND that if the subject is under either civil or criminal arrest in the State of for other than the 


crime herein charged, the facts are unknown to the maker of this Application. 
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FORM GOV. | PAGE TWo 
_ Rev. SA1 


APPLICATION FOR REQUISITION 
(NORMAL) 


7. That this Application is not made for the purpose of serving the fugitive. with civil process, or for the purpose of collecting a debtor 
enforcing a private claim, or for any private purpose whatever, and that if the requisition applied for be granted, the criminal 
proceedings will not be used for any of said objects. 


8. That the extradiiion of the subject to the State of North Carolina is hereby requested for the purpose of trial on the charge of 


committing the CRIME of 
as defined in North Caroline GENERAL STATUTES (code~sectioa} , as set forth in: 


a. WARRANT, heretofore issued against him, accompanied by COMPLAINT (Affidavit to the facts thereof Ht &@ person having actual 
knowledge thereof), as per quadruplicate copies hereto attached. 


b. INDICTMENT, heretofore found against subject on the day of ne , by the Grand 


Jurors for the State of North Carolina in and for the County of 

attending the Superior Court of the said county, which Indictment is now pending against the subject, and quedruplicaie original 
copies of which indictment are hereto attached. 

> ead 


> 


9a. That the alleged Crime was committed in (place-date) 


That said subject was personally and physically present in 
North Carolina; at the time of the commission of the alleged crime, and thereafter the subject fled from the State of North Carolina a 


avoid arrest and prosecution. 
Sb. That said subject, insofar as is known, WAS NOT IN THE STATE OF NORTH CAROLINA at the time of the commission’ of the 

crime of which he is charged, and has not since that time fled from this State, but that this requisition is sought under Section 6 of the 

Uniform Extradition Act, G.S. 15A-726, which your Applicant is informed has been adopted by the State of 


’ 


and that the subject, while in the State of » committed ao Act, to wit 
___.. Which intentionally resulted in the comumission of a crime, to wit 


_ in the State of North Carolina, 


10a. That this Application was made as soon as the subject could be located. 


10b. That there has been a considerabie lapse of time since the date of the alleged crime, explanation of which is as follows: 


ila. That this Application is verified by (name of Disirict Attorney or Assistant District Attorney) 


as aforesaid, and is executed in quadruplicate, and is accompanied by certified copies of the WARRANT heretofore issued against the 
said subject by , & uly appointed, qualified, and acting 
(Magistrate, Clerk of Court or Judge) __, and COMPLAINT, Affidavit of 


ee 


idenufication, and other certifications by proper authorities that the Signers of the mie are qualified. 


1b. That this Application i is verified by (name of District Auorney or Assistant! District Auorney) 
as aforesaid, and is executed in quadruplicate, and is accompanied by certified copies of the INDICTMENT heretofore found against 


the said subject by the Grand Jurors in the State of North Carolina in and for the County of 
attending the Superior Court of said county, which indictment is now pending against the subject; and other certifications i proper 
authorities that the Signers of the Documents are qualified. 
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FORM GOV. 1 
Rev. S91 PAGE THREE 


APPLICATION FOR REQUISITION 
- (NORMAL) 


TAssistanl) Disirict Aitoraay 


SEAL 
_____ es  Prnsecutorial District of North Carolina 


Sworn and subscribed to before me, this the 
day of 19 


(1) This Application may be used for all fugitives with exception of: Violators of Conditions of Probation, Parole, or Conditions! 
Releases; Escapees or Bail Violators after confinement. 


(2) Select the (a) or (b) which applies in your case, as follows: Sa. b.; 8a. b.; 9. b.; 108. b.; Hla. b. Leave what you do not use vacant. 


(3) Attach copy of applicable Statute. 
AFFIDAVIT 
STATE OF NORTH CAROLINA 
COUNTY OF Te 
, being duly sworn, deposes and says: I am the (Assistant) District Attorney of the County 
of , in the State of North Carolina, Thave read the foregoing application for the return of the 


samed fugitive to the State of North Carolina, and the facts therein stated are true according to the best of my knowledge, information, and 
belief. 

aia) Distrcl Allorngy 
Sworn and subscribed to before me, this the . 
es | 


| Clerk, Superior Couri Or Proper Official 
~~ County And Addrass : 


Must be completed by the same (Assistant) District Attorney who signed Application For Requisition. 
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Form 6 EXTRADITION Form 6 


\ 


Form 6. : 
FORM GOV. 1-A 
Rev, $91 ' fs 
STATE OF NORTH CAROLINA CERTIFICATE 
COUNTY OF 
| , 8 duly appointed, qualified and acting Magistrate, 
(or Proper Official) , Of (county) North Carolina, 
(address) oo ne SS _, do hereby certify that the foregoing is 2 true 
Tigh w af ™ 
and correct copy of (1) the WARRANT issued Weed a Or pate WY » against 
‘4 2 pS ering te si subject with te ering of 
uN fe Ly OE roe 4. u os 
and (2) THE AFFIDAVIT on which the Wart was Issued: ee ara 
dull F237 J BES! 
Belo 4a eee 
; ve satel as f be ‘N : * 


ve hereunto 8 ss ey, Rand, this the 


= r] 


19 


agisirote Or Proper 


Attach Copy of Warrant, with Complaint or Affidavit on which it was Issued, to each of the four (4) Sets of Application for 
Requisition at the end of the application by the (Assistant) District Attorney, sald Copy being certified as shown above. 
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Form 7 EXTRADITION Form 7 


Form 7. 
| State of North Carolina 
STATE OF NORTH CAROLINA CERTIFICATE 
COUNTY OF 


i, , Clerk of the Superior Court of 


County, North Carolina, a court of record, do hereby certify: 


1, That is District Auorney (or Assistant District Attorney) of the 


Prosecutorial District of North Carolina; and that the attached application for the requisition 


Ce ee pe. ra aa Saeth oS 
of SEEGER AN of CRBS AN Pe St has been signed by 
oo” id “aN * pane 4 F tie ©; SHAR 
PRE ans ao ome piste ad forney, {or Assistant District Attorney) as aforesaid; 
| : se ea a bry 
2. That a i Eien’ dbs whee, ie Signature appears upon the foregoing 
~ oF y ace te 
certificate and warrant, was & duly appointed, uate, and acting Magistrate (or ropes OI cine of. A 
vt en : SS RS Peay Marae ‘ 
County, North Carolina, at the time the: os Warranty was issued and the Cerificate Vets a ae “ 
' ie gc & + ‘ + 4 Age" poate ‘ a 
4 A nes ene | as} apse! 4 
3. That the attached warrant and affidavit charging dosh ans 8 Rah FR Oa nk 
ee oe 4 ee ae os 3 Tse Bi 
ae % r ‘ 4 "ye" hE, 
with the crime of ni PRS eens Pe es i f Cvs ait , 
CMR pay Wes ee ee eA atl eee 
is a true and correct copy of the warrant issued by the said RAS Sar yl LOS Pees ; 
viet ae Gee ye tai, ea Oe 
Magistrate (or Proper Official) as aforesaid, on . ee. 19 , and of the affidavit 
on which it was issued. ode aos eA © a ee 


IN WITNESS WHEREOF, I have hereunto set my hand and ‘official seat of my said office, this the 3 day of 


19 


(Seal of Court) Clerk Of Superior Court 


County, North Carolina 


Attach with Warrant Certification. 
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Form 8 EXTRADITION Form 8 


\ 


Form 8. 


FORM GOV. 1-C 
_ Rev. $A) 


State of North Carolina 


STATE OF NORTH CAROLINA CERTIFICATE 
COUNTY OF 


i - 
County, North Caroling, 8 court of record, do hereby certify: 


rower 


, Clerk of the Superior Court of 


1. That _is District Attorney (or Assistant District Attorney) of the 


Prosecutorial District of North Carolina; and that the attached application for the requisition 


of See ee has been signed by 
ee et Pal ee eas ge = 
raat 10-00 ee Dist Ayorney, (or Assistant District Anorey) as aforesaid; 
jee a ea 2 ae 2% 1s é} nS s ‘s, 
2. That the indictment hereto attached is a ayes id copy of an indipumest against hs: 
» ay rN, QA 
bt “" day of _* PAN ,19 : 
cis PDs ea al i 
by the grand jurors for the State of North ain is. wd for tt Coon of_ ere oot eg ee attendiag the- 


Superior Court of the said county; that the original indicum is on “Fite i in = office; and tat oe: aid par is now pending against 
. ist me, . i oF . . ke as we iy oo. oe ah . 
the said : vote ena A M POR bet es: ae : zai .Y ‘ 


my are 


- 


In tstimony whereo, Ihave hereunto set Ay hand and fixed the seai étine ‘aid Coun ? day of 


a 


Clerk Of Superior Court siamese 


(Seal of Court) eee: County, North Caroline 


Address 


Altach Copy of Indictment to each of the four (4) sets of Application for Requisition at the end of the application by the (Assistant) 
District Attorney, sald copy being certified as shown above. 
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Form 9 _ EXTRADITION Form 9 


Form 9. 


FORM GOV. 1-D 
Rev. $1 


State of North Carolina 


STATE OF NORTH CAROLINA CERTIFICATE 
COUNTY OF 


I, 
Carolina, embracing the County of 


Resident (Presiding) Judge of the 
» do hereby certify thar 
, whose name is subscribed to the foregoing and annexed certificate, is Clerk of the Superior Court of 


Judicial District of North 


County, North Carolina, duly elected and sworn, and that full faith and credit are due his official 


acts. I further certify that the seal affixed to said certificate is the seal of ssid Court and the exemplification is authenticated in due form 
and by proper officer and in his own handwriting, and in such a form and manner that it would be received in any Court in this State. 


IS 4 
IN TESTIMONY WHEREOF, I have hereunto sot ity bad at-= = SS 28 North Carolina, this the 
LE ot DIAAIE 6. SSR he 
day of Eee art errs oe PN 


AY 7. came NS 


STATE OF NORTH CAROLINA 


y UNTY a oh ‘s 4] ‘ - ar : Le 3 
co Gee a AT CERTIFICATE 

Nara at ag 

“es = ; é¥2s . 

elfen c= Oy ted hailey ay 
1 Sense dea) rem ase ; Cle of tit Superi6r Coun of 
e Sat a RAM Sy AVS - eR ne “> 

County, North Carolina, do hereby certify that SS wat , whose same is 


ete et. ee 


subscribed to the foregoing certificate is the Resident path Judge of the a ee Court of the __ Judicial District 
of North Carolina, embracing the County of , duly elected and sworn, and that the signature of said Judge 
to the said certificate is genuine. 


IN TESTIMONY WHEREOF, I have hereunto set my hand and seal of said Court at = 


North Carolina, this the __ “day of __ 19 


(Seal of Court) . Clerk Of Superior Court 


County, North Carolina 


PRET CEE RE Ea CTD 7” "AR aE ELL Aa 


Attach with Warrant Certification. 
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Form 10 EXTRADITION Form 10 


Form 10. 
“  —- State of Novth Carolina 
STATE OF NORTH CAROLINA CERTIFICATE 
COUNTY OF 


the Judicial Diswict of North 


L , Resident (Presiding) Judge of 
‘Carolina, embracing the County of , do hereby certify that 
: , whose name is subscribed to the foregoing and annexed certificate, is Clerk of the Superior Court of 


County, North Carolina, duly elected and sworn, and that full faith and credit are due his official 
acts. I further certify that the seal affixed to said certificate ig the seal of said Court and the exemplification is authenticated in due forms 
and by proper officer and ix his own handwriting, and in such a form aad manner that it would be received ia any Court in this State, 


IN TESTIMONY WHEREOF, Ihave hereunto set any Haid st ==, ~ North Carolina, this the 
dzy of ed 
Le 
Z, 
Hote 
4; pede se 
ts Ls}: 
Vien st 
STATE OF NORTH CAROLINA\ ro) 
W : 
COUNTY OF YS +s 
Mae 
i, ic 
County, North Carolina, do hereby certify that 
subscrived to the foregoing certificate is the Resident (Presiding) Judge of the Superior Court of the Judicial District 


of North Carolina, embracing the County of , duly elected and swom, and that the signature of said Judge 
to the said certificate is genuine. . 

IN TESTIMONY WHEREOF, ! have hereunto eet my head and seal of said Court at 
19 


North Carolina, this the day of 


(Seal of Court) County, North Carolina 


Attach with Indictment Certification. 


1300 


Form 11 EXTRADITION Form 11 


Form 11. 


FORM GOV. 2 
Rev. $83 


State of North Carolina 


APPLICATION FOR REQUISITION 
(After Conviction) 


TO THE GOVERNOR OF THE STATE OF NORTH CAROLINA, 


UNDERSIGNED, (Department of Correction Official, District Attorney (Assistant District Attorney) 


(district and address) 


hereby makes this verified application for the requisition of Fugitive 


from Justice of this State, charged in the County of with the (crime of escape or violation of terms 


of parole, condisional release, probation, bail) Se Se a es . ’ 
Fut SLATS 2 
as defined in North Carolina General Statutes <7 NT ae ; >and who is now in the jurisdiction of the State of 
i a cc AORN ee So AN ty. 
ee, ° es cube 2 rite ah a 9% 


é & me mS) aN 


Kl NS - 
IN SUPPORT OF SUCH APPLICATION; YOUR PRT PRITHONER HEREBY. HOWS THE F OLLOWING FACTS: 


1, That the FULL NAME of the pert. fot w wot re mena is asked is i Par en si yi 
: Sere ig BE ceig iit) ty git! - Periitate aa aes 


2, That in his opinion, the ends of public Bisles require that the sabes be te and brought, back to the State of North Carolina at 
State or county expense in ate with N.C, General Statutes Shit et seq." ye iB 
Tah ee el ig Sean iv 
3. That he believes that he has suthciese evidence te. secute >) the convicton of abe subject OR (o) te prove that said subject has 
violated the conditions of Nee DN dk oni de oe ores 


“S. oi es ee o- : =" : Sa See “4 
en a a y 
“ Rela ai a Baad 


4, That the name of the AGENT—proposed tb receive the subject from the psp iuntis of the State of 
"Te, ee 


uy gs 
and bring said subject to the State of North Caroling for @ trial OR @) hearing} is (are) ite and address) 


oF: ae 


TS ee ey 


‘ :* eases eisai e oe 
AND that the person—named as AGENT—is (are) a proper person—and that he (they) has (have) no private interest in the arrest and 
disposition of said fugitive. 


$a, That, according to information and belief, there HAS NOT BEEN a former request for the requisition of the subject, growing out of the 
game transaction herein alleged. 


5b. That, there HAS BEEN a former request for the requisition of the subject, growing out of the same transaction herein alleged: (date of 


prior apptication) (explanation of reasons for present request for requisition) 
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Form 11 EXTRADITION Form 11 


~ 


FORM GOV.2 PAGE TWO 


Rev. $91 
APPLICATION FOR REQUISITION 
(After Conviction) 


6. That the subject is now under ARREST in the State of , 8nd in the custody of 


(name and acidresz) 


and the grounds for such belief is as follows: 


(and has beea released on bail from this custody, is scheduled for a hearing in (place} 


at (time) . aad is presently residing at (home or business address) 
); AND that if the subject is uoder either civil or criminal arrest in the State of 
for other then the crime herein charged, the facts ere unknown to the maker of this Application. 

7. That this Application is not made for the purpose of serving the fugitive with civil pave for the purpose of collecting e debt or 

enforcing 2 private claim, or for any private purpose whatever, and that if the requisition applied for be granted, the criminal 
proceedings, or hearing, will not be used for any of said objects. 

8. That the extradition of the subject to the State of North Carolina is hereby requested for the purpose of (a) TRIAL or (b) HEARING oa 

the charge of (a) (escape) 

OR for violation of the conditions of (b) (parole, conditional release, probation, bail) 


as defined in North Carolina General Statutes ; . and as set forth in, and attached in quadruplicate hereto: 
(3) Warrant and Affidavit for Escape (District Attorney or Assistant District Attorney), dated ; OR Cenified 


Statement of Officer from whose custody Fugitive escaped (Department of Correction), dated 


° 
% 


(6) Probation Judgment imposed and dated 


(C)Cosditional Release imposed and dated 
(2) Cenificate of Parole dated 


(e) Allowance of Bail dated 


2 
3s 


(details (escape date; revocation date)) 


AFTER HAVING BEEN CONVICTED OF THE FOLLOWING CRIME (Show name of crime; N.C.GS. citation; dete; place; judgment; 
sentence): : 
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Form 11 EXTRADITION Form 11 


FORM GOV. 2 ; 
Rev. $1 PAGE THREE 


APPLICATION FOR REQUISITION 
(After Conviction) 


9a. That said subject was personally and physically present in {county or city) __ 


North Carolina, at the time of the commission of the alleged crime or violation; and thereafter, the subject fled frorn the State of North 
Carolina to avoid arrest and prosecution. 


9. That said subject, insofar as is known, WAS NOT IN THE STATE OF NORTH CAROLINA, at the time of the alleged VIOLATION, 
and has not since that time fled from this State, but that this requisition is sought under Section 6 of the Uniform Extradition Act, G.S. 


5 and 


1SA-726, which your Applicant is informed has been adopted by the State of 


that the subject, while in the State of committed an Act, to wit 


, which intentionally resulted in the violation of . 
in the State of North Carolina. 
10a, That this Application was made as soon as the subject could be located. 


10. That there has been a considerable lapse of time since the date of the alleged crime or charge, explanation of which is as follows: 


v 


11. That this Application is verified, as aforesaid; is executed in quadruplicate; and is accompanied by the following certified documents: 
(2)Warrant and Affidavit or Indictment, Organization of Court, Judgment upon Conviction and Sentence upon which subject was 
being held at time of escape or violation of conditions of bail. In addition, District Attorney or Assistant District Attorney; 
Warrant and Affidavit for Escape; Department of Correction: Statement of Officer from whose custody fugitive escaped, and other 


_ secords, if available, certified to by the Division of Prisons of the Department of Correction. (Fingerprint, FBI Transcript) - 
Escapees; Bail Violators. 


(b) Warrant and Affidavit or Indictment, Organization of Cour?, Judgment upon Conviction and Sentence; (certified to by Clerk of 
Court}. (And other records, certified to by the Divisioa of Prisons of the Department of Correction, such as: Fingerpriats, FBI 
Transcript; and Other Records, certified to by the Parole Commission, such as: (a) Certificate of Parole and Revocation of Parole; 
(b) Certificate of Conditional Release and Revocation of Conditional Release.) - Violators of Parole and Conditional Release. 


{c)Warrant and Affidavit or indictment; Organization of Court; Probation Judgment; Probation Violation Report and Order for Arrest. 
~ Violators of Probation. 


Name And Title Of Proper Official 


Swom and subscribed tc before me, this the 


day of 19 


Clerk, Superior Court Or Proper Official 


County And Address 
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Form 11 EXTRADITION Form 11 


~ 


FORM GOV. 2 . : PAGE FOUR 
Rev. SA1 


APPLICATION FOR REQUISITION 
(After Conviction) 


(1) This Applicstion may be used fer, Escapees from the Divisica of Prisons ef the Department of Correction, G. S. 148-45; Escapecs, 
County and Municipal, G. S. 14-256; Violstees of conditions of: Probation, G. S. 15A-1343; Parole, G.S. 1$A-2374; or violation of 
conditions of bail, all of which have been commited after conviction r confinement. 

(2) Select the appropriate subsection which applies in Sections 3, 4, 5, 8, 9, 10, sad 11. 


(3) Attach copy of applicable Stame for Escape or Violation. 


AFFIDAVIT 


STATE OF NORTH CAROLINA 
COUNTY OF 


srintye being duly sworn, deposes and says: I am 
. Thave read the foregoing application for the recurn of the named 


(proper title) 
fugitive to the State of North Caroling, and the facts therein stated are true acconting to the best of my knowledge, informatica, and belief. 


Sworn and subscribed to before me, this the 
_____—. Say of 


Must be completed by the same official who signed Application for Requisition. 
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Form 12 EXTRADITION Form 12 


Form 12. 
| State of North Carolina 
STATE OF NORTH CAROLINA CERTIFICATE 
COUNTY OF 


L , Clerk of the Superior Court of 
County, North Carolina, a court of record, do hereby certify: 


1, That is District Attorney (Assistant District Attorney) of the 
Prosecutorial District of North Carolina; and that the attached application for the requisition of 
has been signed by 
, District Attorney (Assistant District Attorney) as aforesaid. 
2. That the attached copy of the (a) Warrant and Affidavit is a true and correct copy issued on F 
19 .OR 
(b) The indictment is a true and correct copy of an indictment aa the subject, found to be a true bill on the 
day of Pe tt paces , at the grand jurors of the State of North Carolina in and 
for the County of er eA aa a ; ~ attending the Superior Court of the said county; that 
the indictment is now pending against ¢ the, said pS ewd ta Nas ; and that the original indictment 
is on file in my office. FE a AF RH, Ok ek faa 
3. That the attached copy of a judgment of opie and sentence is ame and correct copy of a judgment rendered against the 
subject in the Cour’ of + it Pye County on the day of 
Wy EL, 30d th that the original judgnieat i is on file ety 6 office, 
4. That the Warrant or wiles Judgment ‘and Probation Mi Report ‘atid, ‘Order for- Arrest hereto attached are true and 
correct copies of same. That the original Warrant was duly is issued on the - day rae ee 
19 by coat Pod ©, , duly appointed, qualifie cd and. acting (Magistrate or Proper Official) 
. That the tee was duly signed on the —" tye ai Py ic 19 
by ee ‘Judge of the (county) meee PAN TD (district or superior} 
Court. That the Probition * Violation Report i ind reer for Arrest wag duly signed on the __ " day 
- of Ppt) pier byes eke , Judge of the county) 
(district or superior) ry dns) out Court. That the ‘Order for Arrest was duly issued on the day o: 
. ; 19 et Ly ee oe , Clerk of the Superior Court o 
: That the original Warrant or 7 Indictiiens Telia, Probation Violation Report and Order for Arres 
are on file in my office, and that said probation violation i is now pending against the said” 


IN WITNESS WHEREOF, I have set my hand and official seal of my said office, this the day of 


19 


(Seal Of Court) ene Tar ctor ea a Clerk OF Supenian Cher cad Na a ci Soo 


County, North Carolina 


This form to be used by the (Assistant) District Attorney In certification of the documents and his signature on the Application for 
Requisition of Escapees; Violators of Probation; and Bail. 


Select #2 and #3 for Application for Requisition of Escapees and Bail Violators, 
Select #4 for Application for Requisition of Violators of Probation. © 


Certifications to be attached in quadruplicate to (Assistant) District Attorney's Application for Requisition of Escapees; Violators 
of Ball and Probation. 
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Form 13 EXTRADITION Form 13 


\ 


Form 13. 
| State of Novth Carolina 
STATE OF NORTH CAROLINA CERTIFICATE 
COUNTY OF 


L , Resident (Presiding) Judge of the Judicial District of North 


Col ecg tat Coe , do hereby certify that 
5 Seeds €Wisce wills eabsccbed to the foregoing and-annexed cortices, ts Glock of the Sepliler Court of 


County, North Carolina, duly elected and sworn, and that full faith and credit are due to his official 


acts. I further certify that the seal affixed to said certificate is the seal of said Court and the exemplification is authenticated in due form 
and by prope: officer and fm Sis oor Mer oan ase tae in such a form and maaner that it would be received in any Court in this State, 


SS = 
IN TESTIMONY WHEREOF, , Thave hereunto set yy hiind hind aty- a Sy. North Carolina, this the 


s ve OF Vi 
AF ig 


Jee on of Pei EES a “2s 
eeiyt Pd Abe ao, Lge pe ye a 
Pe oe w oO UC ey 
of Lyng : es Ay 48 


oud! fs Daan 
3 Be Re PaYyD ayeieK I ae ety my ij 
STATE OF NORTH CAROLINA 20 0 og55 4) (See 
| min eaten. peat F (ae sto" | (9). CERTIFICATE 
> ae ; preg iia eta ees = a “ss ae: My 
Ne eT TOs Tile a Seems oles Gast ae of 
i hy a * 
i, i ist We ane? ori? Ck of he Soper Coin of 
Coanty, North Carolina, do hereby certify that __~ aes PSO Ae BARS =e phair whose name is 
ees GO ae eS ae 


subscribed to the foregoing certificate is the Resident (Presiding) ‘Jadge of the | renee Court of the Judicial District 


of North Carolina, embracing the County of duly elected and sworn, and that the signature of said Judge 


to the said certificate is genuine. 


IN TESTIMONY WHEREOF, I have hereunto set my hand and seal of said Court at 


North Carolina, this the dey of ,19 


ew" Cbark Of Superior Cowt | 


(Seal of Court) 
County, North Carolina 


Certifications to be attached to (Assistant) District Attorney's Application for Requisition for return of Escapees; Violators, Ball 
and Probation in quadruplicate. 
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Form 14 EXTRADITION Form 14 


Form 14. 
FORM OV. 2-# 
State of North Caroli 
_ STATEOFNORTHCAROLINA i AFFIDAVIT 
_ COUNTY OF 
: This day personally appeared before me, 
peeeereeenemnrecnenaerereecemprens Ee Of the Superior 
Coust of County, North Carolina, and efter first being duly sworn, stated 
thet in the Court for the County (City) of 
ia the State of North Carolina, on the aes Bray) . : 19 , the 
‘subject ge apis cla 12 0 Se was coavicted of 


end 


for a term of 


: : from 

which he escaped on the : dos. , without having completed 
‘3 Gateas ke 

his seatence; and that the said subject is tow i he State of and in the custody of 


Cao iain, 
Pa: ’ Cite al 
2G Oe: ae y 


art is ey 

ne aps “ - 

3 S Bi oe 2,0" 

Soe = : vied ces na 
= —_ 


Name And Official Tule Of Officer Making 


Sworn and subscribed to before me, this the 
day of 19 


ler aperior Court 


County, North Carolina 


Form of affidavit to be made In quadruplicate by (Assistant) District Attorney or by officer from whose custody the prisoner 
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Form 15 EXTRADITION 


Form 15. > 


Apectener mo ¢ 


NORTH CAROLINA DEPARTMENT OF CORRECTION 
SPECIAL SERVICES SECTION 


(Fugiuve Extredigon) 


840 West Morgan Street 
RALEIGH, NORTH CAROLINA 27603 


LOCAL LAW ENFORCEMENT AGENCY REIMBURSEMENT REQUEST FOR RETURN OF FUGITIVE 


INSTRUCTIONS: Thus form will be used only by Local Government Law Enforcement Agencies. Use tus form. 
for each trp when picking up’ fugiuve. If more than one fugitive was picked up on a singie IN. include ail expenses 
on thes form. Attach necessary expense receipts to this form If you heve questions concerning thus torm. prease 
telephone the Special Services Secuon (Fugituve Extradiuon), tlepnone number (919: “33- 3988 


This 1s to certify that tne expenses as snown below are Cue and accwrale and were necessan in returning 


{meme of Fugeures 


City/County of North Carotina to siand tnal on the feiony cnargets) of — . 


OME ROPES cst PES I Se 


1. Dates of Travel: Date cepared 
2. Time of day departed ot i ie of aa reruenes Sawin 


3. Subsistence and Travei Cost Estumates 
A. Meals 


No. of Breakfasts —~—~ X $ $00 X No. Officers 2 $ 
No. of Lunches a & $ 6.00 X No. Officers w § 
No. of Dinners wane % $12.00 X No. Officers = § 
B. Lodging : 
No. of Nights eee KX $4100 X No. Officers | = $_. 
(Anach receipt) | | 
C. Travel : 
Aysemobile, cound (rip. t0 yee 8 ee 
1 Lacetear: é 
Total miles dmven X .20 = § 


Air Travel Actual Coss (Anach receipt) 
D. Owner Expenses (Afiach sheet with detaled 
explanation of all costs. Include al! receipis., 
E. Total amount due Citv/County . 2 § 


Snhenff' Pouce Cre: 


i Segnacure 
This 18 to ceruify that the stove named fugitive was returned to Norn Carona Of Ure lelony charge as shown above 


re Disinct Attiomnes 


FOR SPECIAL SERVICES SECTION USE ONLY. 


Name and Address of Agency 
Amount 


Budeet Code 16500 


Fune LitC, 
Contro: 1008 
Obviec: bl Rs 
Ooies:: Was 
Obdies: ef 


Tota! amt 10 oe paid 
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Index to Extradition Manual 


A 
AFFIDAVITS. 
Basis for probable cause to arrest 
fugitive. 


Must indictment, information or warrant 
from demanding state be accompanied 
by document showing basis for 
probable cause? 

Some legal issues in extradition, Art. IV. 
Checklist of documents needed for 
extradition request. 

Fugitive from North Carolina found in 
another state, Art. IJ, Part 7. 

Forms, Forms 1, 14. 

Fugitive affidavit, Form 1. 


AGENTS. 
Fugitive from North Carolina found in 
another state. 
Duties of the agent sent to bring fugitive 
back, Art. II, Part 6. 
Reimbursement form, Form 15. 


AIR FORCE. 
Fugitive from North Carolina found i in 
another state. 
Extradition of military personnel, Art. II, 
Part 9. 


ARMED FORCES. 
Fugitive from North Carolina founds in 
another state. 
Agreement between governor or district 
attorney and the Armed Forces, Art. 
Th Patt JT)! * 
Extradition of military San aes Art. II, 
Part 9. 


ARMY. 
Fugitive from North Carolina found in 
another state. 
Extradition of military personnel, Art. IT, 
Part 9. 


ARREST. 
Fugitive from another state found in 
North Carolina. 
Duties of arresting officer. 
Before arrest made, Art. III, Part 1, §1. 
Steps to be followed if arrest made 


without warrant, Art. III, Part 1, §2. 


ARRESTING OFFICER. 
Fugitive from another state found in 
North Carolina. 
Duties of arresting officer, Art. III, Part 1. 
Fugitive from North Carolina found in 
another state. 
Duties of law enforcement officer, Art. II, 
Part 3. 


ARREST WARRANT. 
Checklist of documents needed for 
extradition request. 
Fugitive from North Carolina found in 
another state, Art. II, Part 7. 
Form, Form 2. 
Fugitive from another state found in 
North Carolina. 
Duties of magistrate. 
Generally, Art. III, Part 2. 


ARREST WITHOUT WARRANT. 
Fugitive from another state found in 
North Carolina. 
Duties of arresting officer. 
Steps to be followed if arrest made 
without warrant, Art. III, Part 1, §2. 
Duties of magistrate. 
If officer brings fugitive after arresting 
him without warrant, Art. III, Part 
FASS 


ATTORNEYS AT LAW. 
Habeas corpus hearing. 

Whether fugitive entitled to counsel at 
habeas corpus hearing to contest 
legality of extradition proceeding. 

Some legal issues in extradition, Art. IV. 


B 


BAIL. 
Governor’s warrant. 

Does person held for extradition have right 
to be released on bail after governor’s 
warrant issued? 

Some legal issues in extradition, Art. IV. 


BURDEN OF PRODUCING EVIDENCE. 
When defendant introduces evidence 
contesting status as fugitive. 
Does state have burden of producing 
evidence? 
Some legal issues in extradition, Art. IV. 


C 


CERTIFICATE. 
Forms, Forms 6 to 10, 12, 13. 


CHECKLIST OF DOCUMENTS. 
Needed for extradition request. 
Fugitive from North Carolina found in 
another state, Art. II, Part 7. 


CHECKS. 
Worthless checks. 
Fugitive from North Carolina found in 
another state. 
Crimes subject to extradition, Art. II, 
Part.1, 
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CHILD CUSTODY. : 
Fugitive from North Carolina found in 
another state. 
Crimes subject to extradition, Art. II, Part 
G 


CLERKS OF COURT. 
Fugitive from another state found in 
North Carolina. 
Duties of the clerk of court, Art. III, Part 3. 
Fugitive from North Carolina found in 
another state. 
Duties of the clerk of court, Art. II, Part 5. 


CONTESTING STATUS AS FUGITIVE. 
Does state have burden of producing 
evidence if defendant introduces 
evidence? 
Some legal issues in extradition, Art. IV. 


COUNSEL. 
Habeas corpus hearing. 

Whether fugitive entitled to counsel at 
hearing to contest legality of 
extradition proceeding. 

Some legal issues in extradition, Art. IV. 


CRIMES SUBJECT TO EXTRADITION. 
Fugitive from North Carolina found in 
another state. 

Child custody, Art. II, Part 1. 

Generally, Art. II, Part 1. 

Nonsupport, Art. II, Part 1. 

Removing mortgaged property, Art. II, Part 

1 


Worthless checks, Art. II, Part 1. 
D 


DETAINERS. 
Interstate agreement on detainers, Art. V. 


DISTRICT ATTORNEYS. 
Fugitive from another state found in 
North Carolina. 

‘Duties of the district attorney, Art. III, 
Part 4. 

Fugitive from North Carolina found in 
- another state. 

Agreement between governor or district 
attorney and the Armed Forces, aia 
pw Partvir: 

Checklist of documents needed for 
extradition request. 

Certification of district attorney, Art. II, 
Part. 7; 

Duties of the district attorney, Art. II, Part 

4, 


DISTRICT COURT JUDGES. 
Fugitive from another state found in 
North Carolina. 
’ Duties of the district court judge, Art. III, 
Part.o; 
DISTRICT OF COLUMBIA. 
Fugitive from North Carolina found in 


another state. 
Other special cases, Art. II, Part 10. 


DOCUMENTS. 


‘Checklist of documents needed for 


extradition request. 
Fugitive from North Carolina found in 
another state, Art. II, Part 7. 


1) 


ESCAPE. 
Fugitive from North Carolina found in 
‘another state. 
When fugitive is person who has escaped 
from custody, Art. II, Part 8. 


EXPENSES. 
Reimbursement request for return of 
fugitive. 
Local law enforcement agency 
reimbursement request. 
Form, Form 15. 


FINGERPRINTS. 
Checklist of documents needed for 
extradition request. _ 
Fugitive from North Carolina found in 
another state, Art. II, Part 7. 


FORMS. 
Affidavits, Forms 1, 14. 
Fugitive affidavit, Form 1. 
Application for requisition (after 
conviction), Form 11. 
Application for requisition imoxmial); 
Form 5. 
Arrest warrant, Form 2. 
Certificates, Forms 6 to 10, 12, 13. 
Magistrates. 
Order of magistrate for fugitive, Form 3. 
Reimbursement request for return of 
fugitive. 
Local law enforcement agency for 
reimbursement request, Form 15. 
Waiver of extradition, Form 4. 


FUGITIVE FROM ANOTHER STATE 
FOUND IN NORTH CAROLINA. 
Arresting officer. 
Duties, Art. III, Part 1. 
If fugitive has not yet been charged in 
other state, Art. III, Part 1, §5. 
If warrant to be obtained before making 
arrest, Art. ITI, Part 1, $4. 
Clerk of court. 
Duties. 
If fugitive refuses to waive extradition, 
Art. III, Part 3, §3. 
If fugitive waives extradition in district 
court, Art. III, Part 3, §2. 
When Fipitive first arrested, Art. III, 
Part: 3::$1- 
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FUGITIVE FROM ANOTHER STATE 
FOUND IN N ORTH CAROLINA 
—Cont’d 

District attorney. 

Duties. 

If fugitive also charged with crime in 
North Carolina, Art. III, Part 4, $5. 

When fugitive appears in district court at 
end of 30 days, Art. III, Part 4, §4. 

When fugitive applies for writ of habeas 
corpus, Art. III, Part 4, §6. 

When fugitive first arrested, Art. III, 
Part 4, §1. 

When governor’s warrant issued, Art. III, 
Part 4, §3. 

District court judge. 
Duties. 

First appearance before a district court 
judge, Art. III, Part 5, §2. 

If fugitive wishes to waive extradition, 
Art. III, Part 5, §5. 

When fugitive first arrested, Art. III, 
Part 5, §1. . 

When fugitive returns to court after 30 
days, Art. III, Part 5, §3. 

When governor’s warrant issued, Art. III, 

Part 5, §4. 

Flow chart of proceedings, Art. III, Part 1, 
§3. 

Magistrate. 

Duties. 

If fugitive has been arrested on 
governor’s warrant, Art. III, Part 2, 
§4. 

If officer arresting fugitive on basis of 
warrant and is now bringing him 
before you, Art. III, Part 2, §3. 

If officer brings in fugitive after arresting 
him without warrant, Art. III, Part 
2.003 

If officer comes to you before arresting 
fugitive, Art. III, Part 2, §1. 

When fugitive has not yet been charged 
with crime in other state, Art. ITI, 
Part 2, §5. 

Superior court judge. 
Duties. 

If fugitive wishes to waive extradition, 
Art. III, Part 6, §3. 

When fugitive applies for writ of habeas 
corpus, Art. III, Part 6, §2. 

When fugitive first arrested, Art. III, 
Part 6, §1. 


FUGITIVE FROM NORTH CAROLINA 
FOUND IN ANOTHER STATE. 

Agents. 

Duties of the agent sent to bring fugitive 
back, Art. II, Part 6. 

Agreement between governor or district 
attorney and the Armed Forces, Art. 
II, Part 11. 


FUGITIVE FROM NORTH CAROLINA 
FOUND IN ANOTHER STATE 
—Cont’d 

Checklist of documents needed for 
extradition request. 

Affidavits supporting warrant, Art. II, Part 
7 


Application for requisition, Art. II, Part 7. 
Arrest warrant, Art. II, Part 7. 
Certification of district attorney, Art. II, 
Part 7. 
Certification of documents, Art. II, Part 7. 
Certifications of office, Art. II, Part 7. 
Fingerprints of fugitive, Art. II, Part 7. 
Indictment, Art. II, Part 7. 
Photograph of fugitive, Art. II, Part 7. 
Special affidavits, Art. II, Part 7. 
Statute fugitive is charged with violating, 
. Art. II, Part 7. 
Clerks of court. 
Duties of the clerk of court, Art. II, Part 5. 
Crimes subject to extradition, Art. II, Part 
1. 


District attorney. 


Checklist of documents needed for 
extradition request. 
Certification of district attorney, Art. IT, 
Part 7. 
Decision whether extradition should be 
sought, Art. II, Part 4. . 
Duties of the district attorney, Art. II, Part 
4. 
Preparation of proper papers for 
extradition, Art. II, Part 4. 
Selection of agents to go to other state, Art. 
II, Part 4. 
District of Columbia. 
Fugitives in the District of Columbia, Art. 
II, Part 10. 
Escape from custody. 
When fugitive is person who has escaped 
from custody, Art. II, Part 8. 
Flow chart of proceedings, Art. II, Part 2. 
International extradition. 
Fugitives out of the United States, Art. II, 
Part 10. 
Law enforcement officer. 
District attorney meeting, Art. II, Part 3. 
Duties of officer, Art. II, Part 3. 
Obtaining warrant if necessary, Art. II, 
Part 3. 
Record of fugitive.to be checked, Art. II, 
Part 3. 
Review of evidence in case, Art. II, Part 3. 
Military personnel. 
Extradition of military personnel, Art. II, 
Part.2. 
Probation or parole. 
When fugitive has violated probation or 
parole, Art. II, Part 8. 
Renewal of application. 
Other special cases, Art. II, Part 10. 
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FUGITIVE FROM NORTH CAROLINA 
FOUND IN ANOTHER STATE 
—Cont’d 

Special cases. 

Other special cases, Art. II, Part 10. 

United States possessions. 

Fugitives in United States possessions, Art. 
TH sPartu.0, 


G 


GOVERNOR. 
Fugitive from North Carolina found in 
another state. 
Agreement between governor or district 
attorney and the Armed Forces, Art. 
II, Part 11. 


GOVERNOR’S WARRANT. 
Bail. 

Does person held for extradition have right 
to be released on bail after governor’s 
warrant issued? 

Some legal issues in extradition, Art. IV. 
Fugitive from another state found in 
North Carolina. 

Duties of magistrate. 

If fugitive has been arrested on 
governor’s warrant, Art. III, Part 2, 
84. 

Duties of the district attorney. 

When governor’s warrant issued, Art. III, 
Parin4..co. 

Duties of the district court judge. 

When governor’s warrant issued, Art. III, 
Part 5, $4: 
Habeas corpus. 

Grounds on which fugitive may attack 
governor’s warrant in habeas corpus 
proceeding. 

Some legal issues in extradition, Art. IV. 

Standard of proof required for fugitive who 
is attacking governor’s warrant in 
habeas corpus proceeding. 

Some legal issues in extradition, Art. IV. 
Hearings. 

Whether fugitive entitled to hearing before 

governor’s warrant can be issued. 
Some legal issues in extradition, Art. IV. 


H 


HABEAS CORPUS. 
Fugitive from another state found in 
North Carolina. 
Duties of the district attorney, Art. III, 
Part 4, §4. 
When fugitive applies for writ of habeas 
corpus, Art. III, Part 4, $4. 
Duties of the superior court judge. 
When fugitive applies for writ of habeas 
corpus, Art. III, Part 6, §2. 


HABEAS CORPUS —Cont’d 
Governor’s warrant. 

Grounds on which fugitive may attack 
governor’s warrant in habeas corpus 
proceeding. 

Some legal issues in extradition, Art. IV. 
Right to counsel. 

Whether fugitive entitled to counsel at 
habeas corpus hearing to contest 
legality of extradition proceeding. 

Some legal issues in extradition, Art. IV. 


HEARINGS. 
Governor’s warrant. 
Whether fugitive entitled to hearing before 
governor’s warrant can be issued. 
Some legal issues in extradition, Art. IV. 


I 


INDICTMENT. 
Checklist of documents needed for 
extradition request. 

Fugitive from North Carolina found in 
another state, Art. II, Part 7. 

Probable cause to arrest fugitive. 

Must indictment from demanding state be 
accompanied by document showing 
basis for probable cause? 

Some legal issues in extradition, Art. IV. 


INFORMATION. 
Probable cause to arrest fugitive. 

Must information from demanding state be 
accompanied by document showing 
basis for probable cause? 

Some legal issues in extradition, Art. IV. 


INTERNATIONAL EXTRADITION. 
Fugitive from North Carolina found in 
another state. 
Fugitives out of the United States, Art. II, 
Part 10. 


INTERSTATE AGREEMENT ON 
DETAINERS, Art. V. 
Procedures established, Art. V. 


INTRODUCTION. 
General provisions relating to 
extradition, Art. I. 


ISSUES IN EXTRADITION. 
Some legal issues, Art. IV. 


J 


JUDGES. 
District court judge. 
Fugitive from another state found in North 
Carolina. 
Duties of the district court judge, Art. 
IIL, Partib5. 
Superior court judge. 
Fugitive from another state found in North 
Carolina. 
Duties of the superior court judge, Art. 
III, Part 6. 
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JUVENILES. 
Return of juveniles, Art. VI. 


L 


LAW ENFORCEMENT OFFICERS. 
Fugitive from another state found in 
North Carolina. 
Duties of arresting officer, Art. II], Part 1. 
Fugitive from North Carolina found in 
another state. 
Duties of law enforcement officer, Art. IT, 
Part 3. 


LEGAL ISSUES IN EXTRADITION. 
Some legal issues, Art. IV. 


M 


MAGISTRATES. 
Forms. 
Order of magistrate for fugitive, Form 3. 
Fugitive from another state found in 
North Carolina. 
Duties of magistrate, Art. III, Part 2. 


MARINE CORPS. 
Fugitive from North Carolina found in 
another state. 
Extradition of military personnel, Art. I, 
Part 9. 


MILITARY PERSONNEL. 
Fugitive from North Carolina found in 
another state. 
Extradition of military personnel, Art. II, 
Part 9. 


MORTGAGED PROPERTY. 
Removing mortgaged property. 
Fugitive from North Carolina found in 
another state. 
Crimes subject to extradition, Art. II, 
Part 1. 


N 


NAVY. 
. Fugitive from North Carolina found in 
another state. 
Extradition of military personnel, Art. I, 
Part 9. 


NONSUPPORT. 
Fugitive from North Carolina found in 
another state. 
Crimes subject to extradition, Art. II, Part 
iF 


O 


ORDERS. 
Magistrate’s order for fugitive. 
Form, Form 3. 


OVERVIEW OF EXTRADITION 
PROCESS. 

General provisions relating to 
extradition, Art. I. 


P 


PHOTOGRAPHS. 
Checklist of documents needed for 
extradition request. 
Fugitive from North Carolina found in: 
another state, Art. II, Part 7. 


PROBABLE CAUSE. 
Document showing basis for probable 
cause to arrest fugitive. 

Must indictment, information or warrant 
from demanding state be accompanied 
by affidavits or other documents 
showing basis? 

Some legal issues in extradition, Art. IV. 


PROBATION OR PAROLE. 
Fugitive from North Carolina found in 
another state. 
When fugitive has violated probation or 
parole, Art. II, Part 8. 


PROCEDURES FOR EXTRADITION. 
General provisions relating to 
extradition, Art. I. 


R 


RIGHT TO COUNSEL. 
Habeas corpus. 

Whether fugitive entitled to counsel at 
habeas corpus hearing to contest 
legality of extradition proceeding. 

Some legal issues in extradition, Art. IV. 


S 


STATUTES. 
Checklist of documents needed for 
extradition request. 
Fugitive from North Carolina found in 
another state. 
Copy of statute fugitive is charged with 
violating to be included, Art. II, Part 
7 


SUPERIOR COURT JUDGE. 
Fugitive from another state found in 
North Carolina. 
Duties of the superior court judge, Art. III, 
Part 6. 


U 


UNITED STATES TERRITORIAL 
POSSESSIONS. 
Fugitive from another state found in 
North Carolina. 
Duties of the clerk of court, Art. III, Part 3. 
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UNITED STATES TERRITORIAL 
POSSESSIONS —Cont’d 
Fugitive from another state found in 
North Carolina —Cont’d 
Duties of the district court judge. 
If fugitive wishes to waive extradition, 
Art. III, Part 5, §5. 
Duties of the superior court judge. 
If fugitive wishes to waive extradition, 
Art. III, Part 6, §3. 
Fugitive from North Carolina found in 
another state. 
Other special cases, Art. II, Part 10. 


WwW 


WAIVER OF EXTRADITION. 


Form, Form 4. 


\ 


WARRANTLESS ARREST. 
Fugitive from another state found in 


North Carolina. 
Duties of arresting officer. 


Steps to be followed if arrest made 
without warrant, Art. III, Part 1, §2. 


WARRANTS. 
Arrest warrant. 


See ARREST WARRANT. 


Governor’s warrant. 
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See GOVERNOR’S WARRANT. 


STATE OF NORTH CAROLINA 
DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 


November 2, 1998 


I, Michael F. Easley, Attorney General of North Carolina, do hereby certify 
- that the foregoing 1999 Annotated Rules of North Carolina was prepared and 
published by The Michie Company under the supervision of the Department of 
Justice of the State of North Carolina. 


MicHAkEL F. EAsLey 
Attorney General of North Carolina 
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